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CHAPTER XXV 

OF THE MODE OF TAKING AND UECOrDING EVIDENCE 
IN INQUIRIES AND TRIALS 
353- Excopt A'* othorwiso oxpr«s«ly provided, 
to ha f'l' ovidoncc lakon under Cliiipfpr-^ XVIII, 
UVen«nrrt^a«of XX. XXI, XXU A d XXlII shall bO 
takfti u\ the pro-5onco of tho licensed, 
or, when his personal attondanco is dispensed with, in the 
pipscnco of hi" pleader. 

Evidence lo be taken m presence of accused. —Except in cases 
meotiooed in this sectioD, n trul IS vitiated by failure to examine tbe 
v.itnesses in the rr«s«oce of the accused person. Where, therefore, the 
Witnesses were eximioeJ-io chief in the absence of the accused ptrsons, 
and the latters's lecal repreieotatu'c did not object, but at n hter date 
cross*exam<ned the witnesses in the presence of tbe accused, it nas held 
that the tritl was vitiated by tbe irrefiularityd) The wordioR of this 
sretion, U)ine doivn that all evidence sbal) be taken m the presence of 
tbe accQsed, includes the evidence for tbe defence as well ns for ilie pro* 
secutioa. Where, after all tbe prosecution witnesses were examined, 
the accused absconded, and the witnesses named by him were examined 
in bis abience and be was convicted, the conviction was held to be 
illefraUZ). Failure to examine the witnesces in the presence of the 
nccu<rd vitiates a trial. It ti not o mere irreRulanty curable by sec- 
tion 537, even (houRh such failure has led to no miscarriage of jus- 
tice(3)* An order is wholly ilteRal, if it is based upon evidence which is 
recorded behind the back of a party at n time when he was not a party 
to the proceedings at nll(4). A /iirr<faK<75/u'i lady was placed in a 
passage screened from (be direct view of tbe Judge, who sat close by. 
A sworn interpreter, a member of the family to which the lady belonged, 
was so stationed as lo be able to see tbe lady all the time, Tbe lady’s 
voice could be heard perfectly. It was held that the mode of examina- 
tion adopted was perfect and was vertually n bearing of tbe evidence in 
the prt sence of the accused(5). There is no provision in the Code which 

; • . 1 -j court of justice and 

. ■ . . - • .... their privacy that 

I-- 1 - . * . ■ ■ ; iodesirable to compel their 


(1) Doigan Singh v. Empnor. 6 

P»t. r, 91-107 1 C. fc30-A. I n. 11»8 
Pat. L T. 827-OA.I Cr. It. 

4^0-29 Cr L 3. 200. 

( 2 ) Nga Po Shfin ». Emperor, 19 
I <: 719-11 Cr L. Z. 287-U. D. B. 


(3) See the casen cited la the last tiro 
notee and Queen ▼ Ldtla, 2 N. W. P. 

n. 0 n 49. 

(4) Narayanr Chandra Bhaga, 26 
Cr L J. 1269=89 I. 0. 153-A. I, R. 
1925 N^B.487. 

(6) ilauan Khan v. Emprees, 41 P. 
B. 1897 Cf. 
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Bttflndance(l). They may ba examioed od cammissioa under section 503, 
xnfra{Z)> 

Admission of evidence in one case as evidence in another.— 
When ev\dence la one connected case is admitted as evidence in anotner 
case, at the wish of the accused, tbe procedure is illegal, as evidence was 
not recorded to the presence of tbe accused as required by this 
sectiooiS). But in an Allahabad case it W'is held that tbe procedure 
was illegal, but that the irregularity was cured by s. 537 of tbe Code 
and s. l 67 of the Evidence Act as it was not shown that there was any 
failure of justice, or that the accused bad been substaotially prejudiced, 
and as the matters elicited in cross examination were sufHcIent to sustain 
the conviction(4). In a Calcutta case, however, where three separate 
charges were preferred at tbe same time and tbe prisoners were convict- 
ed on the evidence recorded in one case, without hasriog their defence 
in the other two cases the procesdings were quashed(5). 

Procedure of admitting evidence at former trial. — Where the 
evidence of tne witnesses taken to the absence of tbe prisoner at a for- 
mer trial was read out to them aod put lo on their assenting to it as a 
true record of tbe facts, It was held that the proceeding was irregular 
and prejudicial to the accused and that such witnesses should have been 
subject to a fresh oral examtnation(6}. Id a criminal trial it is entirely 
illegal to read out to the witnesses their depositions made on a previous 
occasion to put a few additional questions aod then to tender them for 
cross-examination aod the illegality ts not cured by tbe provisions of 
- sectioo 537(7). 

Record should show that evidence was taken in accused's 
presence.— A Magistrate should take and attest a deposition in the 
presence of the accused, aod should also, by the use of a few apt words 
ou tbe face of tbe deposmoo, make it apparent that be bas done $0(8). 

Dispensing with personal attendance of accuseu.' — A Sessions 
Judge has power to dispeuse wub tbe personal attendance of an accused 
and allow him to appear by pleader during tbe Sessions trial. Such a 

power may properly be exercised 10 favour of Pttrdauashtn ladies at 
least until they are convict6(ll9). Unless and until 3 Magistrate has 
good reason to believe that there is a strong likelihood of tbe charge 
being proved, an accused if she be really a pardah wotnao of good 
positioD, should not ordinarily be compelled to appear in person in the 
first instance(lO). A High Court bas the power to dispense with the 


' ( 1 ) Basant Bibi, In re, 12 A. 69 
(72) 

t2) Crown v. Chalranbat, 9 Cr. !■ J. 

319 p /n re i^urro <bioor»iir|/, 4 U. 20" 
S 0. Li. K 9S ; In re Batant Sibt. 12 
A. 69 ; In re lartdutttnasa, 6 a 92. 

C3I Thak'ir Btnyh v. Bmperor, LOi 
I. 99">2& Cr. L J . 77 1 : Alin v Etn 
ptror, i l.Ab. 376—6 Lab. L 3, i03. 

l4i Etnpreis v Naiid Mam, 9 a. 609 
• ( 837, A W N. 143. 

(6) Queenv.MunUa Behary,lVf.V,. 
rr.ao. 

(6) Queen ». Bishonath, 3 B. L. B. 


il) Lyme v. Emperor, 77 I. C 49s«. 
* *4 17=125 Cr r. J qVT 

129 - ffartj. Emperor, 18 C, 

r. Po/.p Bmgh, iQ A. 

“ A- «»- 

M.L.J. TO- 
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atteodance of no accusei, duria^ his trial before the High Court, on the 
ground of his ill heaUh(l}. 

Evidence to bo taken in presence of pleader. — Where the 
presence of accused IS dispensed with the evidence may be recorded in 
the presence of his pleadfr(2). When, however, the Sessions JudRe or 
MaRistrate enpaRcs a counsel for the defence of an accused, he does so 
with the express or implied consent of the latter. No court has any 
authority to force upon a prisoner the services of a counsel if he is 
unwiIliuR to accept them{3). 

354. Id inquiries ami trials (othoi than summary 
Ji.=».r.ir.™ra. tfinls) undoi' tliis Codo by or before ii 

iaReTid«n«euiiijo MaKtstmto (otlior tbaii a Presidency 
rrfi)d»ncy-iawo». ^Iftgifltrato) OF Scssious JucIro, Iho evi- 
donee of the witnesses shall bo rocordod in iho following 
manner. 

355. (I) In puimnons-cases tried before a Magis* 
Beeord to iota- tratc otlicf tbaii a Presidency Alugistrato, 

ism-eawi *ed In and ill cnsc.s of tlic ofToncos meiitionod in 
Sc?n*eeii 7 c»T«*i 4 sub scctioii (I) of scctioii 200, clausos (6) 
wMDd eUli Magii to (m) both iiiclusivo, when tried by a 
ilagistratc of fir«it or second class and in 
ail ptoccedings under section DU (if not in the couise of 
a trial), tlio Mngiotrato t-hnil make a memorandum of the 
substance of the evidence of each witness as the oxamin* 
ation of the witno-s proceeds. 

(2) Such memorandum sball bo w ritten and signed 
by the Magistrate with his own hand, and shall form 
part of the record. 

(a) If the Magistralo is provontod from making a 
momorandum os above roquiiod, ho shall record the 
reason of his inability to do so, and shall cause such 
memorandum to bo made in writing from his dictation 
in open court, and shall sign tho same, and such memo- 
randum shall form part of tlie record. 

Scope of the section. — This section merely prescribes a briefer 
record in summons cases and other cases which may be tried summarily 


(1) Emperor t. K^ng^ H Horn. L. B. 
220-161 C.0C-13Cr L. S.iCi. 

(2) Kanrlamatit Devi v Ef^perer, 
C6I. C. 830-23 ( r I . a 200-* IR 
11022) Slad. 29-15 L. W, 6J0-{I92«) 

Cf. P 9, —63 


M. W n. U55-42 M. L. J. F37=30 M. L. 
T.SI0=*e5JI 359; Emperor \ King, 14 
Bom L B. 836=15 J (' 9G=13 Cr L. 

i 4C4. 

(3)Oro«n T 5'ulWet), 11 tab. 220 
—81 1>. li. R B24. 



1314 THE CODE OF OBllUNAI. PMOBDnBB (Ohap. XXV. 

when they are as a matter of fact tried regularly(l). This sectioa 
applies to offences coming within els. (6) and (m) of section 260 but 
not to offences falling under section 261 cl. (&). Therefore, even if 
rough notes of evidence are taken by a Magistrate in a case under 
section 261(h) of the Code, they need not form part of the record under 
section 264 (2) of the Code(2). 

Memorandum of the substance of the evidence.*— The direction 
that the Magistrate must make a “ memorandum of the substance of the 
evidence of each witness as the examination of the witness proceeds 
is not complied with by a mere statement (bat a witness " deposes as 
last witness ’'(3), 

Summary trial. — In cases to which sections 263 and 264 are 
applicable, the Magistrate is perfectly free to take such notes 
as he pleases, or if he prefers to take none at all, and whether be 
takes notes or whether he does not, whatever notes be makes are bis 
private property which he can treat exactly as he pleases. It has been 
so laid down by the Allahabad High Court(4), which has questioned 
the contrary view taken in a Calcutta case(5). The High Courts at 
Madras. Bombay and Rangoon have also dissented from the view taken 
by the Calcutta High Couttfb). As U is not obligatory that a Magistrate 
should make any memorandum or notes of the evidence of the witnesses 
examined m a case tried summarily, any notes made by the trying 
Magistrate for bis own use in embodying the substance of the evidence 
in the judgment must be treated as private notes and not as o part of tbs 
record(7). In a case triable summarily, the dopositions of the witnesses 
need not be read out to tbem{8). 

Sub 8ectian(2).— Where a Magistrate trying a warrant'case sum* 
marily takes down the substance of the evidence of each witness but 
does not sign the record, tbe procedure is illegal and the illegality 
vitiates the trial(9). 

Power of native second class Magistrate to record memoran- 
dum of evidence in English. — There is no provision of law which 
rendeis it illegal for a native second class Magistrate to record the 



Cr B. 168. 

(3) Beg V. JJyhavdlad Svrjim, 1 
Bom. H C. B.Ol. 

(,4) Bmperor ». JHantoo, 40 A. 261 -» 
25 A. L J, 140=*28 Cr. I.. J. 07»=J92T A. 
121=09 I 0. 2;6sL. II 8 A. 12 Cr, 
lollowed in In re Tipponna, 58 B 298 
•*A. I. B. 1931 B. 167=36 Bom. D. B. 
212 5 lamail v. Emperor, 25 A. 346=28 
Cr. L 3. 442 = 101 1 C. 474 ; cf. Aima 
Jiamy, Emperor, 49 A. 181 = 8 1 , R 
A. Cr. 0-99 1 . c. 120=28 Cr. I,. 3. 88 = 
7 A I. Cr. 11 127. 

( 0 ) 6'altsh Chuiidiar Emperor x 48 
C. ai0=83 (. L. J. 251-22 Lz. h.3. 
IW-OII. C. 816. 


£:mperor,mi.C 
346=89 Bom. I. R, 710-28 Ct. L. 3 
^ A. 1. 

62 M L. J 82=26 Or L. 3. 138=99 I 
p 346— (1927) U. W N. 40 — a j n' 
(1027) Mad 298; Emperor^ ifaung 

£.®°W6. 

Mysore, 6 Mya. L. J. 
19 S T R ?<,R Emperor, 

19S.L.B. 136-26 Cr L. J, 1026-87 1. 

.-iKS P.1.1 '■ 
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memoraodum of the substance of evidence of each witness mentioned in 
this section in EoRlisb. Even if the procedure were irregular, the 
irregularity will not vitiate the trial, unless a failure of justice has been 
occasioned tberebyfl). 

Maintenance proceedings. — Proceedings under Chapter XXXVI 
of the Code cannot be coniucted as m a summary trial under 
Chapter XXll. The e\idence should bo recorded as provided by 
this sectioo(2). 

356- (I) Inallothor triafa before Courts of Session 
TLosori In other AMagisttatcs (otlior than Prcsiclonoy 

nreiontiida r»*i Magistrates), aiui in all inquiries under 
dcncj-iowo*. Chapters Xll and XV III, the ovidenco of 

each witnc-^a shall ho taken down in writing in tho 
language of tho court by tho Magistrate or Sessions 
Judge, or in his presence and hearing and under his 
personal direction and Hupciintondonce. and shall bo 
signed by the Magistrate or Sessions Judge. 

(2) When tho ovidonco of such witness is given in 
EridrsM sttco Kugli.di, tho Magistrate or Ses'iious 

iBEogiub. Judge may take it downiu that language 

with bis own hand, and, unless tho accused is familiar 
with Kuglish or tho laugungo of the court is English, 
an authoaticated translation of such evidence in tho 
language of tho court shall form part of tho record. 

(2*A) When tho ovidonco of siicb witness is given in 
auy other laugungc, not being English, than the 
language of the court, tho Magistrate or Sessions Judge 
may take it down in that lauguago with his own hand, 
or cause it to be taken down in that lauguago in his 
presence uud hearing and under his personal direction 
and suporiutondonco, and an auihouticated tratislation 
of such ovidenco in tho language of the court or in 
English shall form part of the record. 

(3) In cases in which tho ovidonco is not taken down 
iiem^ranaam lu Writing by tho Magistrate or Sessions 

uk 9 ado*^*°r Jndgo, ho shall, as the examination of 
m 4° iadg* each witness proceeds, make a memo- 
randum of the substance of what such 
witness deposes, and such memorandum shall be written 


(» Emperor T. Oopal Goundan, 19 MC. 851;*oo also Kamta r. Mangal 
SVeit. «3«:6 il.L J. 13*. I. 0. 971— 23 0.0 337»25 Cr, 

(2) Kali Eaui v. Eurfu Choran, L.J.S02. 
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and signed by the Magistrate or Sessions Judge with his 
own hand, and shall form part of the record. 

(4) If the Magistrate or Sessions Judge is prevented 
from making a memorandum as above requiredj he shall 
record the reason of his inability to make it. 


Amendment — Sub section (2.A) has been added by section 96 of 
the Criminal Procedure Code Amendment Act, XVIII of 1923- In the 
Statement of Objects and Reasons (1921), the following passage occurs : 
" Section 356 does not provide for evidence being taken down in any 
other language than that of the court or, tf the language of the court is 
not English, in English. The result is a certain loss of accuracy whenever 
evidence is given in a third language, as it has to be translated into, and 
taken down in, the language of the court or in English. The object of the 
amendment is to secure greater accuracy and to avoid waste of time io 
the translation ”, In the Bill introduced in the Legislative Assembly 

the words " or cause it to be taken........... superintendence ” were 

omitted, but were added during the debate " to meet the case of a 
Magistrate or Judge who does not know the language in which the 
evidence is given "(1). 

Other than Presidency Magistrates.— S. 362 of the Code pro* 
vides bow the evidence in a case should be recorded by a Presidency 
Magistrate, where he imposes a hoe exceeding Rs. 200 or imprisonment 
for a term exceeding six months. In do other case is it necessary foe 
a Presideticy Magistrate to record any evideDce(2). . 


In all inquiries under chapter XII and XVIII.— Under sub- 
section (1), in a proceeding under s. 145 of the Code, the evidence of 
each witness must be taken down in tbe vernacular by the Magistrate 
himself or under his superintendence. But an omission to comply with 
this provision is only a mere iriegulanty curable under S. 537 and does 
not vitiate the triaU3). Tbe mere fact that in a proceeding under s 145 
the Magistrate had not recorded the evidence of tbe witnesses in* the 
manner laid dowm in this section, but bad only kept a memorandum of 
the evidence in English, is not an illegality vitiating the oroceedmas 
but a mere irregularily which could be cured by s. 537(4), There s 
however, a decision of the Calcutta High Court the ca-s,. c j * J 
V. Krfs/«(5l, which is a decision to the contrary effSl In ^liT 
the Magistrate made a memorandoni of the evidence in EneJish 
depositions were not taken down in tbe vernacular. It was held that 


(1) Legislative Atsetobly Debates, Ttb 
February 1938, page SOSS 

(2) Smaman v jL'mperor. SI 0. 983 
(b86). 

(3) Kallu V BasJitruddin, 33 Cr Ik 
a. 372-129 1. 0. 2C9«28 A. L.J J60I 
.=A. I. R 103t A 3=»L. «. IIA 181 Cr. 

-Ind.Rul. (1931) A. 141-(I931) Cr. Cas 
8^53 A 172; SonJ^oiCti v. 
nath, 82 Cr. L. J, 3G3- 129 I. C. 2Ca=A, 
I R 1931A.3 — lod RuI.(l931)A 1S7«^ 


(1931) Cr. Cas 2 • Emnem,. « r? ti 

^0 L. K"'- 1'®) All, 46l 
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the proTisions of sub-section (I) vrero imperative and that non-compliance 
with those provisions cannot be condoned. A somen hat similar line of 
argument was taken in the case of /v7in/i v. Hfn/>eror(I). It is 

remarkable that a distinction is drawn in s. 355 and this section between 
summor.s-ca«es and inquiries under Chap. XII ; s. 355 directs that in 
summons cases the MaRistrale shall make a memorandum of the sub* 
stance of the evidence of e.ach uitness, whereas this section directs that 
in inquiries under Chap. Xtl the evidence of n witness shall be taken 
down in writmR in the laDRuaf'e of the court by the Maqistrate or in his 
presence or hearing or under his personal supervision and siiperinten* 
deuce, and shall be signed by the MaRistrate(2). 

Recording of evidetice in language which is not court 
language. — The direction contained in this section is mandatory, and 
the recording of evidence, therefore, in a language which is not the 
language of the court, is not merely an irregularity hut an illegality 
which vitiates the trial. Even if it is irrrgul.arity, it is so grave and 
material that it cannot be cured by sectioo 537(3) Where a Magistrate 
omits to prepare a vernacular record of the evidence as required by this 
section, he commits an nregnlarity which vitiates the trial(4). But 
in recent Allahabad cases It has been held that omission to record the 
evidence tn the mode prescribed by this section is only a mere irregu- 
larity curable uoder s. 537 and does not vitiate the trial(5). 

Sub-section 3.— This sub section npphes only where evidence has 
been recorded lo accordance with sub-section (1) but not personally by 
the Magistrate. Where, therefore, the Magistrate did not take down the 
evidence bimself nor was it Uken down in his presence and hearing and 
under bis personal direction nod superintendence nor signed by him, 
but be made a -memorandum thereof and signed the same, it was 
held that the provisions of this section had not been complied 
with(6). If. however, lu proceedings under Chapter VII evidence 
is recorded in the language of the court by the Magistrate’s 
Reader, the omission by the Magistrate to make a memorandum of the 
statement of each witness as required by this section is an irregularity 
in DO way vitiating the proceedings, where the Magistrate applies his 
miod to the evidence, takes considerable care m sifting it and arrives at 
a correct conclusion. Such an irregularity does not occasion a failure 
of justice and IS covered by (be provisions of section 537(7). Nayeb 


(l) A. I.‘R 1033 S I45-2C BLR 
853-1032 Cr. C C81 _ ^ 


Cl. ii. J. u 

monu V. Sreenath, 11 n L. K App.6— 

SOW.R t’r. 14 : A’wip'eri ▼ Dnrmajit, 


(5) A'a/u V Daihiruddin, 63 A 172 
-3aCr. L J 372 = 120 1 C 2G9-28 A 
L. J. 150t-A 1 R lOUA .3=L R 11 
A 181 Cr —Ind Rii! flOll) A. Ul; 
Hankalha^ liishuntnith, 32 Cr T,. j 
308=130 1 <; 2C5 = A I R 1031 A. 2 = 
Io«l !lui I'Hl A 137=1031 tr I’as 2; 
see also llarbaUtsh v Emveror, G 0 
C 73. 


(G) Sadananda v. Krishna, 42 C 

aai. 

(7) Sumran Singh y. Ktnpemr, 4 
O W. N. 1200-A 1. R 1921 O. ll2=--29 
Ce. L J.TO-lpGJ. C. 682-9 A, I. 

R 879. 
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and signed by the Magistrate or Sessions Judge with his 
own hand, and shall form part of the record. 

(4) If the Magistrate or Sessions Judge is prevented 
from making a memorandum as above required, he shall 
record the reason of his inabilitj' to make it. 


Amendment.— Sub section (2-A) has been added by section 96 of 
the Criminal Procedure Code Amendment Act, XVIII of 1923. In the 
Statement of Objects and Reasons (1921), the foUoiving passage occurs ; 
“ Section 356 does not provide for evidence being taken down in any 
other language than that of the court or, if the language of the court is 
not English, in English, The result Is a certain loss of accuracy whenever 
evidence is given in a third language, as it has to be translated into, and 
taken down in, the language of the court or in English. The object of the 
amendment is to secure greater accuracy and to avoid waste of time in 
the translation ", In the Bill introduced in the Legislative Assembly 

the words "or cause it to be taken superintendence *' were 

omitted, but were added during the debate "to meet the case of a 
Magistrate or Judge who does oot know the language in which the 
evidence is given "(1). 

Other than Presidency Magistrates.— S, 362 of the Code pro* 
vides how the evidence in a case should be recorded by a Presidency 
Magiattale, where he imposes a fine exceeding Rs. 200 or imprisonment 
for a term exceeding six months, lo no other case is it necessary for 
a Presidency Magistrate to record any evideDce(2). , 


In all inquiries under chapter XII and XVllI.— Under sub- 
section (1), in a proceeding under s. J45 of the Code, the evidence of 
each witness must be taken down in the vernacular by the Magistrate 
himscH or under his superintendence. But an omission to comply wvth 
this provision is only a mere iriegularity curable under s. 537 and does 
not vitiate the trial(3). The mere fact that in a proceeding under s. 145 
the Magistrate had not recorded the evidence of the witnesses in the 

manner laid down in this section, bm had only kept a memorandum of 

the evidence in English, is not an illegality \itialmg the proceedings 
but a mere irregularity wbicb could be cured by s. 537(4). There is 
however, a decision of the Calcutta High Court, the case of 
V. Em/ff(5), which Is a decision to the contrary effect. Jn that 
the Magistrale made a meroorandum of the evidence m English but th? 
depositions were not taken down in the vernacular. It was held that 


Ui LegUiatifs Aiietnlily Debates, 7lh 
February 1933, page S035. 

(S') Emamaii'i EmvcTOr. SI G. 983 

(3) Kallu T. BashtrudJin, 32 Cr. Lt 
3.372-129 J.C. 269-28 A.D.J 1601 
.—A.I.R 1931 A 3-L R. HA 181 Cr. 
-Ind.r.ul 0931) A. 141=11931) Cr.Cas 
S—SS A 172 ; SanKalla t, Bislttia- 
nnih, 32Cr. L. 3. 3C3- 129 I. C 365^A. 
Z R- 1931 A. 3-lDd Ro1.(l93i) A.IS7— 


sra -■ -nabiar 

A a-I„a. Kol. 
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tbe provisIoQS of sub-sectioa (I) were imperative nnd that non.compliaoce 
with tho«e provisions cannot be condoned. A somewhat similar line of 
arRument was taken in the case of Httlhu Khan v. Einfieror{\). It is 
remarkable that a distinction is drawn in s. 355 nod this section between 
summons ca<es nnd iHQUities under Chap \II ; s. 355 directs that in 
summons cases the MacKtiaie *hall make a memor.andum of the sub- 
stance of the evidence of each witness, whereas this section directs that 
in inquiries under Chap. XII the evidence of n witness shall be taken 
down 10 nritioR m the lancuafte of the court by the Magistrate or in his 
presence or hearing Of under his personal supervision md superinten- 
dence, and shall be signed by the Ma(tistrale(2). 

Recording of evidence in language which is not court 
language — The direction contained m this section is mandatory, and 
tbe recording of evidence, therefore, in a language which is not tbe 
language of the court, is not merely an trregul.arity hut an illegality 
which sotiates tbe trial. Eveo U it is irregularity, it is so grave and 
material that it cannot be cured by section 537f3). Where a Magistrate 
omits to prepare a sernaculat record of the evidence as required by this 
section, he commits an tcregulariiy which vili-ates the trtal(4). But 
in recent Allahabad cases it has been held that omission to record the 
esidesce 10 (he mode prescribed by this section IS only a mere irregu- 
jarity curable under s. 537 and does not vitiate the tri.al(5). 

Sub'Section 3. '—This sub section applies only where evidence has 
been recorded lo accordance with sub-sectioo (1) but not personally by 
the Magistrate. Where, therefore, the Magistrate did not take down tbe 
evidence himself nor was it taken down to his presence nnd bearing and 
under bis personal direction and superintendence nor signed by him, 
but be made a memorandum (hereof and signed tbe same, it was 
held (bat the provisioos of this section had not been complied 
wiih(6). If, however, m proceedings under Chapter Vll evidence 
is recorded m the language of the court by the Magistrate's 
Header, tbe omission by the Magistrate to make a memorandum of the 
Eiatement of each witness as required by this section is an irregularity 
in DO way vitiating the proceedings, where the Magistrate applies his 
mind to tbe evidence, takes considerable care in sifting it and arrives at 
a correct conclusion. Such an irregularity does not occasion a failure 
of justice and IS covered by the provisions of section 537(7). Nayeb 


(1) A I.-R. 1933 6 HS>*3C S I, R 
333-1932 0 f cai 

(9) Sttrji/a Kanta ITem Chunder. 
80C. 309(31S)=7 W N 101 
(3) Janhi Pra»nd v Emperor. 19 
Cr. L J 935=13 I. 0 837: KheUro- 
monji^ Sreenath, 11 H L. U App.6— 
20 W R I 'r. 14 , EtnP'tti » Bfiniiajit, 


(5) A'afu ?. Bashirtiddin, 53 A 172 
-32Cr. L J. 373«U0I. C 2C9-23 A 
r,.J 150t-A I R ion A 3=L R. 11 
A 181 Cr =-Ind Itul (1931) A. Ul; 
A'ankat/ia ^ Bishn nualh, 3i Cr L. j| 
8t.8»»l29I C 2C5 = A t R 1931 A. 2 = 
InU Kul I'nt A 137=»193l Cr Cai 2; 
eee also UarbalJuh v. Emperor, C o! 


(7) Sumran Singh v. Emneror, 4 
O. W N. 1200-A. I. It. 1921 0. 112»--29 
J. C. 502-9 A, I. Cr, 
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Shahana v. Emperor{\) is an exactly similar case. In that case the 
Sessions Judge omitted to take down the deposition of witnesses in 
writing himself, or to make a memorandum of the substance of what the 
witnesses deposed as reqoired by sub'Section (3), but it appeared from 
the.record that the evidence was taken down in the presence and hearing 
and under the personal direction and superintendence of the Judge, and 
that the depositions of the witnesses were read over and interpreted to 
them in the presence of the accused and their pleader and admitted to 
be correct. It was held that the irregalarity did not vitiate the trial, 
but was cured by section 537 of the Code, 

Vernacular record not in^agreement with English Record.— 
Ordinarily, where evidence is given by a witness in bis own language, 
the vernacular record ol the case is more reliable and entitled to greater 
weight. But when the Magistrate recording the evidence in English ts 
an Indian gentleman of considerable experience as a Magistrate, bis 
record should be preferred. Where, however, the record of such a 
Magistrate and the vernacular record are at variance, the accused is 
entitled to the benefit of aoy omission from the latter and the doubts 
created thereby(2). 

357. (1) The Local Goverument may direct that 
Langoago' ot re- in anj' district or part of a district, or in 
• cota ol evidence. proceedings bcforo any Court of Session, 
or before any Magistrate or Class of Magistrates the 
evidence of each witness sball. In the cases referred to 
in section 356, bo taken down by tbe Sessions Judge or 
Magistrate with bis own band and in liis mother tongue, 
unless be is prevented by any sufficient, reason from 
taking down the evidence of any witness, in whicii case 
he shall record the reason of his inability to do so 
and siiall cause the evidence to be taken down in 
writing from his dictation in open court 

(2) The evidence so taken down shall be signed by 
the Sessions Judge or Magistrate, and shall form part of 
the record : 


Provided that the Local Government may direct 
the Sessions Judge or Magistrate to take down the 
evidence in the English language, or in the language of 
the court, although such language is not his mother- 
tongue. 

Language of Recora of Eviaeace.-This section prescribes tbe 
language in which the evidence of witne'isps in the trials and inouirips 
referred to in the last section shall be taken down(3). The authority 


(ll 61 C 399-A. 1. R. J93« 0. 636=- 
S3 0.\7. W. 659. 

(3) Saihii Sinnh v. (7rotm, 3i Cu 
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conferred on an officer by tbis section is fersonni to that officer and in 
force only so lon^ as he remains in the particular district in which it has 
been conferieJ(l). Where a Mapislralc, not beinR empowered under the 
section to record evidence in hts onn bandwritin;:, did so and committed 
the accused for (rial, hefd, that the Magistrate’s proceeding was irregular, 
but that, as there was nothinR tn show that the accused had been prO' 
judiced, the commitment nas ('oad(2). 

sfalerrent o/ nccKsed /lotr rear led , — The ^{agist^ate need not 
record the statement of an accused in the words of the very language in 
which it IS made, when it is n (creign language, the record must be in 
the language in which it is interpreted(3). 

Sub'Seclion (2). — Where a court is composed of more than one 
Judge the deposition of a wriloess need not necessarily bs signed by all 
the Judges of the court before whom the witness is examined and 
the fact that it is signed by only one of them alone does not vitiate the 
deposition. The object of requiting (fa* Presiding Officer of the court 
to sign the deposition of the witness examined by him is to ensure the 
accuracy of the record and it cannot reasonably be urged, that that 
object can be achieved only if all the Judges composing the court sign 
the record(4). 

358- In ca«os of tho kind mentioned in section 

OpUoa to MftRistMto may, if ho thinks lit, 

tr»i« to eaifi under tako (lowii tho evidetico of any Witness 
•eeuonSM. In tho manner provided in section 350, 

or, if within tho local limits of tbo jnri-’diction of such 
MaRistiato tlio Local Government tias made the order 
referred to section 357, in tho mannor provided in the 
same section. 

359 - (1) Evidence taken under section 350 or 
Mode of rreordiog scction 357 shall not Ordinarily be talvon 

down in tho form of qnp.‘?tio:i nnd 
857 , answer, but in tho form of a narrative. 

(2) Tho IfaRistrato or Sessions Judge may, in his 
discretion, tako down, or cause to be taken down, any 
particular question and answer. 

Mode of recording evidence -"The ordinary and proper and con* 
venient way of recording evidecce is to tabo it down in the first person, 
exactly as spoken by the witness(5}. A j udge should in taking down 
evidence, adhere as far as possible to the words actually used either in 
the question or id the answer as given by the witness(6). The provisions 


(1) .dnofit/mouf. 2 Weir. 434. 

(2) Ibid. 

(3) Empren t. Vatmbilee, 6 . 0. 826. 

(4) Tajmahmud t. Emperor, 107 
I. O. 100=39 I*. L. R. 14—1. L. T 40 
Lftb.S6-39Cr.L.J. 312 — A. I. B. 1928 


Lftb. 125»9 A 1 fr It 605 

(5) Queen r. ZoolfuKar Khan, 8D. 
Ij.R. App. 21 {22)-16 W E 36 (37)Cr. 

(6) Empress v. Nrja Save, 11 Bur 
L. It 8 cited in Aiyar Cr. POP. 1240 
■Dd Mitra Cr. P. 0. P 903. 
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o! law will not ba compliod with by recordios a more or less accurate 
paraphrase of the evidence given by a «ituess(l). 

360. (1) As the evidence of each witness taken 
under section 336 or section 357 is oom- 
gjd™? pleted, it shall be read over to him in 

deuce when com. ^he presejicfi of th© acoused, if in attcnci- 
ance, or of his pleader, if be appears hy 
pleader, and shall, if necessary, be corrected. 

(2) If the witness denies the correctness of any part 
of the evidence, when the same is read over to him, the 
Jlagistrafce or Sessions Judge may, instead of correcting 
the evidence, make a memorandum tbereon of the 
objection made to it by the witness, and shall add such 
remarks as be thinks necessary. 

(3) If the evidence is taken down in a language 
different from that in which it has been given and the 
■witness does not understand the language in which it is 
taken down, the evidence so taken down shall be 
interpreted to him in the language in which it was given, 
or in alanguage which be understands. 

Scope and object. — The object of reading over the depositioa js to 
obtain an accurate record from the witness of wbat he really means to 
say, and to give him ao opportunity of correcnog the words which the 
Magistrate or hts clerk has taken dowo(2). The depositions shonid be 
read over to (he witness in a manner so as to make it possible for the 
accused or bis pleader to listen to wbat is being read over and to attend 
to any coriectioQ niade(3). U is fair both to the witness as well as to 
the Magistrate who takes down the deposition as well as to tbs accused 
to have (he deposition read over as soon as (he examination of the 

witness is over. It would avoid any coi flict betticeo any recoilection 

of the accused’s pleader, the recollection of the prosecuting counsel 
and the recollection of the court as well as ihe recollection of the 
witness. Seeing there are four different persons to be considered in this 
connection the provisions of this section are not only a salutary pro 
vision, but is a provision mteuded for the furihsTance of m 5 Uce( 4 l 
Having regard to the general object of Chap. XXV. which is to 


(1) JfiiU 

(2) HaJiman v. Emperor, 6 


685=39 Bom. L. R. 813=<5 0. L. J. 441 
P T; Eavidhoriy. Emveror, 4. Pat 
L W.44 = J9Cr.L J.169-43I. C. 665 
••Wl&l'at. IS. 


(3) the case? cited in the last note 
bahebuna, 51 0. i ; EmnerM v 

V. iXardo A'ath, 28 C V/ N 199 • 
® Ct 

M , MiTalal Tv EmperoT, 28 C. W. N. 


W Kuppu Mudttl,, 

JSf. Tl. 


/ft re, 49 
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eusore accuracy of tbe record and afford information to the accused ns 
to what the e\ldence at tbe ln.al is, compliance with sub-section (1) 
is imperatue and not only dttector)(l}. In the ca«e of Jyotish Chattdra 
V. Ef'it'orcr (2) a Sc<sicrs Judce refused to follow the provisions of the 
section on the ground that it would involve a (treat waste of time and 
obsef'ed The section seems to me directory and not obligatory. If 
tbe witness detects a mistaVe he can come back and say so. This is 
the universal practice in Sessions Courts my experience extending to 
about SIX such courts. Of>Hma tst ttegum vitcrfirett co'tsuetHdo.“ Sir 
Lawrence Jankins, C. J., observed that he did not acree with the view, 
for the custom indicated by the learned Jud^e could not alter tbe plain 
words of (he Act. 

Procee<ii»Rt for security to heel> the t>e,icc — A case under section 
107 of the Code is triable fts a summons case, and (be Magistrate is, 
therefore, not bound to read over tbe depositions to the witnesses, as 
they are only a msmoraodum of the substance as rerjuired by section 
355(3). 

ProceeJtnf^s to /urmsh secutUy /or good ir/mvoi/r.—This section 
applies to proceedings where a person is called upon to show cause 
why he should not furnish security for good behaviour, and the omission 
to ccmply with its provisions vitiates such procetdings(-(). 

Inquiry under s US oj the Code —There was a cojflict of 
judicial opinion as to whether tbe provisions of this section are applica* 
b!e to an Inquiry held under s. 145 of tbe Code. A Division Bench of 
tbe Calcutta High Court in Asvim Kumar v. Pjdi(5) decided that this 
section is applicable to proceedings under s. 145. Another Division 
Bench of tbe same Court in Copal Mondal v. Atul[b) also held that the 
raid provicions do apply (0 these proceedings. On tbe otber hand, in 
Ithan Chandra v. llridoy Krishm{7), there was a difference of opinion 
on Ibis question between the learned Judges. But a full bench has now 
authoritatively laid down that the provisions of this section do apply 
to proceeding under section H5 to this extent at least, that as tbe 
evidence of each witness is completed it must be read over to him. But 
tbe parties to tbe proceeding under s. 145 are not " accused " and tbeir 
attendance at the reading over is not necessaryfS). Again much to tbe 
same effect Is tbe ruling of tbe Patna High Court reported as Pam 


(1) [lira Lai t. Emperor, 29 C. W 
n, 0C9 , Jlmcard v Uodhiglon, L 
i: 2 I’. D. 203-211 ; Liverpool 
Borough Bold. v. Turner, 80 h. J. 
Ch 37ti. 

(2) 2C C 035. 030. 

13) BamJhari r Emperor, 19 Cr 
L. }. 1C0=4 i’at. L W 44-43 1 C. 
C85-1918 r»t. 13 ; Legal Itemem 
hraneer v. Jafar, 62 C CG8-A 1. 
R, 1025 C 010— 89 I. C 07C-2C Tr L 
3. 1450 , Anonymout. 2 Weir. 493 
(Omisiloa to do to It not fatal to convie* 
tion) 

(4) Sa natan v Emperor, 63 O 633 
-2C Cr. L 3. 1240=89 i. 0.860=41 C U 
h 863-A. I. R. (1926) CaL 720 ; Nawab 


AU V Emperor, 62 0 470=»88 1 C. 
819— A. I. U (1925) Cal 81C-26 Cr. L. 
J. 1239 

(8) 62 C 437-29 Or, L. 3 914= 
AIR (1925) C. 078-29 U. W. N 474 
60 f C 978 

(6) Un. Rep Cr Ecv. 9C0 of 1924, 
decidod 20 November 1924 (Newbould 
npd Mukerji, JJ,', referred to in 52 Cal 
721 (742) 

(7) 29 C W N. 476=41 C L. J 367= 
87 I 0. 979=26 Or. L J, 916 

(8) Narendra v Eabarali, 62 0. 
721-—29 C. W N 701=41 0. L J 479- 
A I R. (1925) Cal 822=88 I. C. 714- 
3CGf. L J. 1194. Beo also Appeah v, 
Khaj% Peer, 6 Myt. L. 3. 4Q5. 
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Narain v. Dhoti Rot(U, where it was held that in the case of proceed* 
ings under Chapter XII the evidence must be read over to the witnesses, 
but the non-reading over of depositions does not invalidate the trial. 
The same view was emphasized in another ca5e(2). 

Examination of CompIatnant.-~It is desirable that the substance 
of the oral examination of a complainant recorded under s. 200 of the 
Cr. P. C. should, like the deposition of a witness under this section, be 
read over to the deponent if it is to be ultimately used for contradict- 
ing him. Where, however, this has not been done, the substance of 
the oral examination does not become inadmissible under s. 91 of the 
Evidence Act in proof of the statement therein C0Dtained(3}. 

Examination of accused. — This section applies to the evidence of 
witnesses, and not to the examination of the accused(4). 

Deposition must be read over to witness.— The judgment of 
the Judicial Committee io Abdul Rahman v. EmJ>eror(5), is an authori- 
tative pronouncement oo the interpretation of this section, which 
enjoins that in warrant cases as the evidence of each witness is 
completed it shall be read over to him io the presence of the 
accused or of bis pleader if be appears by pleader. In strictly carrying 
out the provisions of sub-sectioo (1) by the daily reading over in open 
court of the depositions of each witness, the court does cot lay itself 
open to the criticism, though that procedure should occupy considerable 
time(6). A departure from the terms of the section might lead to 
considerable embarrassment, and place a serious impediment in the pro- 
per administration of justice!?}. 

Deposition by whom to be read over.—U is the duty of a Judge 
or Magistrate to read over himself or have read in bis presence and 
made necessary corrections in, the depositions of witnesses, in the 
presence and bearing ol the accused or bis pleadertS). After depositions 
of some of the witnesses are completed, their being read over to the 
witnesses by the Bench clerk and witnesses signature taken while the 
court is recording the examination of other witnesses, is a procedure not 
warranted by the law and it is not a complunce with the provisions of 
this sectiaD!9}. 

Reading of deposition by Witness himself.— Tho mere reading of 
the deposition by the witness himself is not a sufficient compliance with 
this section as the accused does not thereby get an opportunity of 


(1) S3 Or L. J.IQS-GS I. C.557«S 
Pat. L T. S91=A, 1. It. (ISIS) Pat 371. 

(8) Sondlti Sintjh t, Sri Gobtnd, 
5 Pat. L T. 237=25 Cr. L. J. 89=70 J. 
C. 25=2 Pat.L.R. 108Cr.-(1931) Pat. 
760. 

{5) Dhagirathir. Emperor, 26 Cr. 
L. J. 1101=69 1. C. 71S=A. I. B. 1926 
Rang. 111. 

(4) Queen t. Eadhoo, 12 W. R. Cr. 
41 

(5) 6 Rang. 63=(1927) U. W N. 103- 
100 1. C, 227=1927 P. C 41-31 C. W. 
N. 271=25 A. L J. 117 P. C.=1927 M. 
W. N. 103=38 M.L. T. 64-8 P»t.Ii.T. 
165 -4 0. W. H. 283=28 Or. L. 3. 369— 


6 Bnr. L. J. 65-62 M. L. J. 585=29 
Bom L. E 813*46 0. L J. 441 P 0 

J1-. 


^ Emperor, U B R 
(mi-U) 120 ; Nga Paw Ur, Em- 
OCTor.U B R, 1907-08. a. Cr. Pro. 1 • 
oinghr. Emperor, 11 0. W. N. 

Addaddi v, Emvernr a t t> 

ms o. m-M c,. L. jfYoTe-sV i'. a 
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Vmowine what has beta recorJeil by the cotiri{l). The fact that the 
de;>3«it>m of a svitne<s is tead over by the %\itnees himself and is 
almitte.1 by turn to be mtrect, does not amount to sufficient compliance 
with the «ection(2). The provKion is not complied with in terms by 
Ei\ire the witness an opportunitv of reading the deposition over to 
himstU and except in cases where leading over to the witness would bo 
absurd, as, for example, with a «lone, deaf person, the provision should 
be complied x\ith(3). Where, however, a MaRistrate who has recorded 
the confession of an accused person is examined in the Sessions Court to 
prove the confession and the certificate appended at the end of the 
MaRistrate's deposition shows that the deposition has been read over by 
the witness and not read over to him as required by this section, the 
deposition is nevertheless leRal evidence(4). 

Proper time for readin^f — ^The requirements of this section are 
not complied nith unless the deposition of each witness is read out to 
him as soon ns it is completes!. To record the depositions of a 
number of witnesses and read them over to (hem at the same time 
afterwards, is not a proper compliance and is ilIeRal(5). This view is 
based on the wordinR of the section itself and on the policy underlying 
it. namely, to protect the witness and also to safeRuard the inierest of 
the accused by affordinR to the witness as well as the accused an 
opportunity of fndme: any inaccuracy in the record of deposition(6). 
The practice of readtns over the depositions of all the witnesses 
examined on one day at the end of (be day may commend itself as 
intended to save public time, but It IS aot in strict conformity with the 
requirements of the laiv(7). The practice of reading over depositions of 
several witnesses at one time may also defeat the object of tho section. 
The accused or his lawyer may not remember the exact words used or 
the form of (he answer Rtvenld). Where the depositions ofvitnesses 
who are exam-ned one after another until the midday ndj urnment are 
read over to them dunnR the interval and the depositions 
of the witnesses examined in the afternoon are similarly read 
over to them in (he afternoon after the close of the day there 


(1) Mtihammnd ? Emperor, 

52 C I'IO-2'J C. W N C50-«3 I O 
C-02-2r,Cr L J I It l'>^5 1\ 

'lUi- llftmetfitr'tr Si«ghy Emperor. 
C I’at L T. I It J‘J25 Pnt 723 

-20 »r U4.a27-60 I I’. r»t. 

43S 

i 2 ) In re Sahornli MoUa, 87 1 r 
103-20<'r L J 051-A.l. R l‘J25Ciil. 
1120 . En.peror ▼. Jogendro Eath. 21 
I. r. 571=18 r W. N. 1212=12 0 210 
-13 Cr. L. J. 481. 

(3) Abdul Rnhman t Emperor. 5 
Rang 53 (W)=28 Cr L J 252-1001 
C 227=38 M L. T. 01-8 Pat L. T. IS5 
=« 0 aV N. 2C3-C Dur. I; J C5=52 
If. L. J. 535=22 Bom. L R. 813=15 0. 
Ij. J 441-7 A X.Cr R. 352-1927 P, 0 
41-45 C. L 3. 441 P C. 

(4) Jagtea v. Emperor, 5 Pat. C3— 7 


Pat L T 306-27 Cp. L. J 481=93 I. 0. 
8'i|=A I R 1920 Pit 232 
(8) lure Kuppu Mudnli, 49 JI 71- 
2Gft L J. I587={1025)fir,W N 795- 
901 0.059 = 22 L W 839=49 M. L. J. 
421-A I. R 1925 M 1206 

(Cl Atdul Dari » Emperor, 27 Cr. 
L. J. a75(37D)=92 I. C 687=30 0 W.N. 
CU-A I R 1920 I. 157 -=42 0 L J. 
5S5 . Durgali v. Emperor, 62 C. 449 — 
88 1 I' 7a3 = A. I. U. 1925 Ual. 831-26 
Cc L J 1213 

(7! Abdul Dari v. Emperor, 27 Ct. 
K J 375 (37C)=92 I. C 837=30 0. W N. 
C4I-A. I. R 1926 Cal 157-12 C. L. J. 
881 

(8) Seo the case cited m the past note 
and Iliralnl v Emperor, 62 0 169=83 
I a 905 = 28 0. W. N. 968-A I. B. 
1924 C. 889=26 Cr L. 3 201 -41 0, 

I 4 J. 334. 
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Narain v. Dhon Ra«(l), where it was held that in the case of proceed* 
ings under Chapter XII the evidence must be read over to the witnesses, 
but the non.reading over of depositions does not invalidate the trial. 
The same view was emphasized in another case(2). 

Examination of Complainant, — It is desirable that the substance 
of the oral examination of a complainant recorded under s. 200 of the 
Cr. P, C. should, like the deposition of a witness under this section, be 
read over to the deponent if it is to be ultimately used for contradict- 
ing him. Where, however, this has not been done, the substance of 
the oral examination does not become inadmissible under s, 91 of the 
Evidence Act in proof of the statement therein cODtained(3}. 

Examination of accused. — Tbis section applies to the evidence of 
witnesses, and not to the examination of the 3ccused(4). 

Deposition must be read over to witness.— 'The judgment of 
the Judicial Committee in Abdul Rahman v. EntperoriS), is an authori. 
tative pronouncement on the interpretation of tbis section, which 
eojoias that in warrant cases as the evidence of each witness is 
completed it shall be read over to him in the presence of the 
accused or of his pleader if he appears by pleader. In strictly carrying 
out the provisions of sub-section (1) by the daily reading over in open 
court of the depositions of each witness, the court does not lay itself 
open to the criticism, though that procedure should occupy considerable 
time(6). A departure from the terms of the section might lead to 
considerable embarrassment, and place a serious (mpediment m the pro. 
per administration of justice(7). 

Deposition by whom to be read oner.— It is the duty of a Judge 
or Magistrate to read over himself or have read id his presence and 
made necessary corrections in, the depositions of witnesses, in the 
presence and hearing of the accused or his pleader(8). After depositions 
of some of the witnesses ate completed, their being read over to the 
witnesses by the Bench deck and witnesses signature taken while the 
court IS recording the examination of other witnesses, is a procedure not 
warranted by the law and it is not a complJance with the provisions of 
this sectionl9). 

Reading a/ dePosttion by witness himsel/.~The mere reading of 
the deposition by the witness bimseif is not a sufficient compliance with 
this section as the accused does not thereby get an opportunity of 


0)23 Cr.L. J.125»o5 T. C.557«3 
Pttl L.T.39i=A.I.E,09»)Pat 871. 

(2) Sondhi Sintjh y. Sri Gobmd. 
5 Pat. L T. 237=25 Cr. L. J 89=76 X. 
0. 25=2 Pat. i:i.R. 108 Cr.-{193J) Pat. 
78G. 

(3) Rhagirathir. Emperor, 26 Or. 
L. J. H0I=S9 I. C. 713=*A. I. B. 1926 
Bang. 111. 

(4) Queen v. Jladhoo, 19 W, R. Ci. 
41. 

(6) IS Bang. 53=(mi) M. W N. 109= 
100 1. C. 227=1927 P. 0. 44-31 C. W, 
N. 271=25 A. L J. 117 P.C.=1927M. 
Vf. N. 103=38 M.L. T. 64=8 Pet.L.X. 
165=4 O.W.N. 283=28 Of. L. J. 253= 


6 Bur. L. 3. 65=62 M, L. J, 685=29 
Bom. L. R _813s45 CVL. J. 441 p. c. 

46) Amrita Lai v. Emperor, 42 G. 
957 (962) 5 Mohendra Nath r. Em- 

pS; jy;. S 


,, 18) Ega San v. Emperor. U. B R 
^11.12), 126 ; Nga Am 1/^.^ 
^or. IJ B E, 1907-08, *1, Cr. Pro. 1 • 
Stngh V. Emperor. 11 0. W. n! 

(9) Adifnddt t. Emneror A T R 
IMS a «3-26 Cr. L. g; 
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knawinc wliAl hns ben recofJeJ by the CQiirt(l). The fact that the 
depatitm of n Tir»tne«9 lead over by the witne«<; him'sclf and is 
admitte 1 by him to b« ntrect. does not amount to sufTicient compliance 
with the «e:ticn!2). The proxi'ionis oot complied niih in terms by 
Rivire the witness an oppaftiinitv of feidinfj the deposiiion over to 
himself and except in cases sshtre (radinft over to the witness would be 
absurd, a<, for example. s\ith a «tone. deaf person, the provision should 
be complied sMih(3). Where, however, a Macistrate who has recorded 
the confession of an accused person is examined m the Sessions Court to 
prove th» confession and the certificate appended at the end of the 
Macistrate's deposition shows that the deposition has been rend over by 
the witness and not read over to him ns recjuired by this section, the 
deposition 1 ! nevertheless legal evidence(4}. 

Proper lime for rcadinjj— The requirements of (his section are 
not complied with unless the deposition of each witness is read out to 
him as soon ns it is completerl. To record the depositions of a 
number of witnesses and read them over to them at the same time 
afterwards, is not a proper compliance and is illegaK^). This view is 
based on the wording of the section itself and on the policy underlying 
it, namely, to protect the witness and also to safeguard the interest of 
the accused by Affording to the witness as well as the accused an 
opportunity of fiading any inaccuracy *n the record of deposition(6). 
The practice of reading ever the depositions of all the witnesses 
examined on one day at the end of the day may commend itself as 
intended to save public time, but It IS oot m strict conformity with the 
requirements of the law(7). The practice of reading over depositions of 
several witnesses at one time may also defeat the object of the section. 
The accused or his lawyer may not remember the exact words used or 
the form of the answer givcn(d). Where the depositions ofvMtnesses 
svho are exam'fied one after another until the midday adj urnmentare 
read over to them during the interval and the depositions 
of the witoesfci examined m the aftcrDOOii are similarly read 
over to them m the afternoon after the close of the day there 


(1) ^fuhnfnmatl Ytiiift v Kmperor, 
62 C r30-2'J C. NV N CSO-BS 1 C 
CW-2r,Cr LJ 117fl»A I. IJ IO/& r. 
Tf*!; UnmnUtrnr Suxjhi Kmprror, 
c i-Ht 1. T, rai-v I ii lyzsrm 723 
-ao* r L 3 027-60 I 9PI*=-S Pat 
13? 

(2) /n re .S'o/»orofi Afalta, 87 I C. 
103-200 L 3 051-A.I Jl 1923 Cat. 
1120 ; En.peror v. Jogendra Nath. 21 
I. r 671->I8f’ W. N 1212=12 C 210 
-16 Cr Ii. J. 483. 

(3) Abdul ttnhman v Emperor S 
RaoR 63(C6)-28 Gf L J 262-100 1 
C 227=33 JI. L. T. Cl-8 Pat L.T. 165 
=4 O W N 2C3-CBur. LJ C5=5J 
M. L J. 685=29 Rom. L R. 813=15 C. 
L.J 441-7 A. I.Cf R 352-1927 P.C. 
41-45C.L J.411 P C 

(4; Jagva T. Emperor, 6 Pat. C3-7 


Pal I. T 390-27 Cr L. J 481 ’93 I. 0. 
6s|=\ 1 R 1920 Pill J32. 

(6) /«re Euppu ^fullnU. 49 M. 71 — 
2C«‘r L J 1537=(1925) M W. N 795- 
noI.CC59-22 L \V 339=49 M.L.J. 
421 sA 1. K 1925 M 1200 
(Cl Atriul Eartr Emperor, 27 Cr. 
L. J. a75(a7G)-92 I. C 837=30 C W.N. 
Cll-A I R 1920 i. 167-42 0 L J. 
535 . DurgaU v. Emperor, 62 C. 449 — 
88 1 I' 733-A 1. It 1925 Cal. 831-2G 
Cr L.J 1213. 

(7j Abr/ul Bari v. Emperor, 27 Cr. 
I..J 375 {37C)=92 I 0 887=30 0 W.N 
C44— A I. R 1926 Cal 157=42 11. L J. 
535 ^ 

" ' note 

• ■ . • ■ . ■ 1-83 

-■ L R. 

u. 889=20 Ur. Jj. J, 201-41 0, 
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is no compliance with the provisions of this section and the trial is 
vitiated(l). When a witness is cxamined-in-chief on one day and 
cross-examined on a subsequent day and his whole evidence is read over 
to him after cross examination, it is read over “ as it is completed " 
within the meaning of this section, and there is no departure from 
the procedure laid down therein(2). The evidence of a witness is 
“ completed only after his cross examination, and re examination, 
if indeed he is cross-examined and re-examined. Completion does not 
mean end of the deposition for each particular day(3). It is not a 
sufficient compUance with the provisions of the section to read over each 
sentence of the statement of a witness as it is being recorded(4). 

Reading over depositions to witness during examination of 
another witness by the court — The reading over of depositions to 
witnesses while the case is otherwise proceeding is not a violation of 
this section, the object of reading over being to secure an accurate 
record from the witness of what be means to say, oot to enable the 
accused or his pleader to suggest corrections ; it is however better that 
depositions, unless merely formal, should be read over so that the 
accused or his pleader may give their undivided attention. In other 
words, depositions should not be read over in the midst of distractions 
which make it impossible for the accused or his pleader to attend to 
them when being read over(5). But reading over the evidence of a 
witness when another witness is in the dock, is in irregularity cured by 
section 337 in the absence of failure of justice; and wbeo the evidence in 
examination-ia-cbief is so read over by thepeshkar, but the whole evidence 
is read over by the Magistrate himself after cross-examination and admitted 
to be correct the irregularity is made good, apart from sectioo 337(6). 
The interpretation put upon this section in the following cases(7) has 
been disapproved and the cases have been declared as not laying down 
the correct rule of law. A deposition read out io the presence of the 
accused and bis pleader, but while another witness in the case was 
being examined, is a depositioo good io law so as to find a prosecution 
for perjury on it, especially when no objection was actually taken to 
the reading out of the deposition when the exammatioo of the othsr 
witness was going on(8). 


(1) 5omser AH v. Emperor, 63 C. 
129-94 I. 0.736=1996 0. 563=27 Cr L. 
3. 688. 

(2) Kamini Kumar ▼. Emperor, 33 
0. W. N. 661=2 Cr. Law. 6t4=1929 
Cal 390-1929 Cr 0.26 (Even if there 
be nor irregularity in reading over the 
whole evidence after crota-examinetion 
wben the witness was exaiaiaed in-chief 
on a previous date, such iriegnlantr is 
cured by 6 537 when the correctness of 
the evidence recorded is not chattenged 
and so failure of justi''e is proved.) 

(3) Ibid. 


(4) U'aifAau'a Singh v. Emperor, 
93 Of. L 3. CC9=6ll.C.461=S U. P. 
L. n. (L.) 78. 

(6) Aldttl Eahman y. Emperor, 6 


Rang. 63=*64 1. A. 96 P. C.v=28 Cr. L J. 
259=100 I. 0. 227=38 M L.T 64=8 
Pat LT.165 = 4 0. W. N 283=6 Bur L. 
J. 65=52 M L. J. 586=29 Bom L E 
813545 G. L. J. 441=7 A. I. Cr. R 352=. 
1929 P. C. 44. 

(6) ^ammi^Tunjorv.^Vnperor. 83 

Cil'abo^ Cr. 0. 26=1929 

(7) Bira Lai v. Emperor, 62 0. isg • 
Dargaht v Emperor, 52 0. 499. To the 
same effect, see Mamk v Emperor. 41 

O-l0^3“96Cr.L.3. 

^ori y Emperor. 42 0, L. J 685=27 

J. 375^91 1 0. 887 = 80 0 W N 

614«=A I E. 1926 C. 157, ' 

^1®) re Muthuyumara, 21 11. L. J, 
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ETC. 

Deposition to be read over in ficcused's presence. — The evidence 
Riven by a Miners mu^t be lead over lo him m the presence of the 
accused or his pleader, and no practice lo Ihe contrary can nller the 
plain words of ihe lai\(I}. The section says that the rc-adinp over of the 
deposition must be * in the presence of the accused " and it must 
mean that it must be done in a manner so as to enable the accLsed to 
understand the depnsitian(2K The Judicial Committee have, hoavcver, 
held that nliliouch the depositions were reail over at a time when the 
accused or his pleader could not attend to thcm(J). If the accused is 
in attendance, the esidence must be read over iii his presence ; it is only 
ashen the accused appears hy a pleader that the readicR of the evidence 
in the presence of the accused's pleader amounts to a siiOicient com* 
pliance with the prosisions of the seclion(4). Where a trial is set aside 
and re trial ordered on the ground that the depositions of the witnesses 
bad not been read over to them in the piesence of the accused in 
accordance with the provisions of this section, statements made by tbs 
witnesses in the previous trial can be referred to for the purpose of 
contradicting the staiemeots made by them in the subsequent triai(5). 

Reading of deposition in presence of accused's pleader. — There is 
nothing in the provisions of this section to indicate that the Legislature 
iatended that the reading over in the presence of the pleader should be a 
compliance with the provisions of that section only in case where the 
personal appearance of the accused is dispensed with by the court. The 
natural meaning of the words is that if an accused person has engaged, 
a ple.ader who is in attendance, the reading over of the deposition in the 
presence, of the pleader will be a full cocnplmcce with the provisions of 
the section if the accused himself does oot happen to be present at the 
time the deposition is read over(6) 

Effect of non compliance.— The Judicial Committee in the case of 
Abdul Rahrtiati v. [itiif'trcr{7) lays down that non-compliance with the 
strict provisions of s. 360 omounis only to an irrrgulanty and is cured 
by s. 537. In Ihe prior cases disapprovicgly quoted by their Lordships 
It was held that emission to comply with the provisions of this section 
is an illegality which vitiates the Inal, irrespective of whether the 
accused have been prejudiced or not, and is not a mere irregularity curable 


(1) Joj/lith Chandra r JCmptror, 
8C C. 055 ; Ji'mferor r. Jofjendra 
Nath. 42 t'.2«0 

(2) Ree Jltralal v. fTnipertir, 62 0. 
ICO , JJargahi V. f'mperor.tJ C. 490; 
Abdul Bari r. Nntperor, to C Vi’, N. 
C44-42 0. L.J 666-97 « r. L. 3. 876— 
92 l.C.fi87-A.l R. (192C) I’ftl. J67. 

f3) ^6<fu7 y/a/ifnan y.Bttiperor, L 
Pang 63-64 t.A. 90 P.C.-1027 M. W. 
II, 103=100 I. C. 927-1927P C. 44-SI 
C W. N. 971-26 A. L.J. 117 P.C. 

(4) KiititnAli r.Saratla A’ripa, 27 
Cr L J 600-93 I t,978--SOC W, N. 
330-A. 1 n. 11)90 C. 628. 

(6) Fnelur Jldhtnan T. Emperor, 6 
I'nt 476—104 1.0. IOO-28lr.L J. 772= 
A I. B. 1927 Pat. 816-8 1«6. L. T. 


823-9 A. I. Cr. H. 670. 
"" n-'i • . 


(7) 6 Hang. 63-64 I. A. 96 P. 0.— 100 

I. C 227-28 Cr.L J. 269-1927 P. 0 
44-(l027)M \V. N. 103-31 0. W N* 
271-38M. L. T. 61-8 P.L T. 165, on. 
appeal from 27 Cr. L. J. 609—4 Ilur. L. 

J. 21S Tothofinmo efoct, eoe ^fapeth 
r. Emperor, 3 Kang 012—27 t'r.UJ. 
637- 96 1. 1’. 937-4 Bur L J. 257-A. 
I. R 1926 Rang. 78 and A/ohiu'fdtn v. 
Emptror, * Pat. 468—0 P»t. L. T. 
164. 
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by sectioQ 537(1). Under the ralipg of the Judicial Committee the 
omission or irregularity unaccompanied by a possible suggestion of a 
failure of justice will not vitiate the conviction. Following the Privy 
Council ruling it has been held that non-compliance with the provisions 
of this section does not vitiate atrial where it has not in fact occasioned 
any failure of justice(2j. The fact that an evidence has not been read 
over in accordance with this section is not sucb an irregularity as to 
support the proposition that the Magistrate bad decided the case on no 
evidence at all{3) The provisions of this section are no doubt man- 
datory, but non compliance with them does not legally result in render- 
ing the whole record of the deposition inadmissiblB(4), though there 
is authority to the contrary alsofS). Where the provisions of the sec- 
tion are not complied with by a committing Magistrate, the commitment 
to the Sessions Court will not be quashed on the application of the Crown 
where it is opposed by the accused who do not complain of any 
inaccuracy la the commitment record or in the record of the Sessions 
Court(6). 

Conviction jor perjury.—Pi. witness cannot be convicted under 
s. 193 1. P. C., for having made false statements in bis depositions be- 
fore a criminal court when the deposition was not read to him in the 
presence of the accused or bis pleader in accordance with the provisions 
of tbissectioo(7). But a conviction for perjury may be upheld if the 
deposition bad been read over to the witness and acknowledged by him 
to be correct, even though the reading over was not in the presence of 
the Judge and of the accused and of the pleaders for prosecution and 
defence as required by law(8). A deposition before the Commissioners 
not read over to the witness cannot be used against him on a charge of 
perjury, this section being applicable to trials before Commissioners 
appointed under the defence of India Act(9). 


^( 1 ) Bwdlalj. Emperor,^ 62 0 . 159 , 


610. 

, (9) Bajai t. Earn Sarup, 102 I. C, 
77S-L. H. 8 A. 117 Cr.-98 Cr. L J. £96 
”9 ‘‘'•j • Jetcqn Stngh v. 


(3) Sandi Singh v Sri Gouind. 5 
Pat. L T. 23T. 

(4) Piloomal v. Emperor, B6 I. C 
33=16 8 li U. 255=26 Or L J. 657 

(5) Pramanik v. Emperor, A. I. R 
1928 0. 271. 

(6) Emperor v. Abdul Mahim, 88 

1.0 W.N.690=A.I R 1925 

C. 928=26 Cr. L J. 1276. 

(7) Empress v. Alayadeb. 6 0. 762= 
8 0. L. R 292 ; Jyottsh Chandra v. 
Emperor, 36 0. Otb , Mahendia t 
Emperor, 12 0. W. N. 815 ; Ram 
ivaraiKvZJftanra*, 3 Pat LT.291=23 

Cr 1. J = T t’ . 

R( . , 

2P 

18( I 

o 

peror, so Ai. dU3 

(8) In re Dogra, 8 M L T. 117=11 
Cr. I. 4. 482=7 1 U. 4U ; Junva v 
Emperor, 12 Bor I,. T. IG7. ^ 
^ Taj Mahammud y. Crown, 15 
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Depoiltioni un be used for contradiclion.'-'DepositioDs of the 
wilnesies in a prcMOUs c^se m nbich there has been no compliance nith 
the provisions of this section may not possibly be used as evidence in 
the case in Khich they were made, but nevertheless they can be used ou 
a subsequent occasion to contradict the svitnesses under 6.1-15. Evidence 
Act(l). 

Endorsement — This section does not require that an endorsement 
cr certificate should be made or Riven that the statement of n witness 
had been read over to him J). 1 he absence of such certificate dors no* 

of it'elf prove that the provisions of the section hav e not been observ*' 
eJ(3). Ard where such «tatcment IS made but IS defective It is impost 
fibfe to hold that the depositions were not read over to the witness io 
the prcserce of the nccu'td(4). 

Sub section (2}.*~Pefote n deposition IS closed, a witness should 
be Riven an oppoiiunity of cxpIainioR and cerrectinR any coniradic> 
tion which it may contain ; and onty the statement which (he witness 
Bsally declares to be the true one must be taken to be (he statement 
he intended to make(5) A witness honestly destrinR to correct an 
error in his evidence should not be deteired from doing so by tbe 
risk of a aiminal cbarRe(6). If n court inste.ad of allowing the correc> 
tios to be made proceeds to make a memorandum under this sub.sectioo, 
such memorandum must be appended to tbe deposition itself and care 
should be taken that (be practice and form prescribed by law* ate strictly 
adhered to(7}. 

Sub section (3).— In tbe case of /n re Ok^oy /rt<um/’(8). Garth, 
C. J., and Madam, j., held (bat sectioo 539 of Act X of 1872 being 
for tbe protection of the witnesses only, the fact that witnesses did 
cot understand their deposition when lead over, although they may 
cot have required (hem a( (ne time to be interpreted, affords no 
ground for an appltcition by tbe accused to set aside conviction. 
Tbe case of Gneen V. /rsiir K<ii<r(9) hoidiDg otherwise does not appear 
to have been brought to (he notice of tbe learned Judges who decided 
tbe foregoing case. The distinction between ss. 360 and 361 is very 
marked. Under (he latter section, if evidence is given in a language 
not understood by the accused or his pleader, it is to be interpreted into 
tbeir language, while under the former section when it is read over, it 
is to be interpreted to tbe witness io Ins own language, but there is no 
provision for its being interpreted to tbe accused(lO). 


(1) Faztur Jlaltman r. Emperor, 
A. 1. U. J9S7 i'tl S16-C Tat 47H-101 
I.C 100 -28Cr.L. J.77J-0 P. L. T. 
773-8 A. l.Cr. It. 655. 

(2) Arjun A'uniori». Emperor, 09 
l.U. J00-1927rat 100-8 l’«t L.T. 
1C6. 

( 8 ) J?/tajiraf Singh t. Emperor, 4 
P»t.a 3 l« 0 P»t L.T. 73-60 1 c.ogc- 
20rr. 1..J,U3J-A I.R.1025 Pat 878; 
Jiame$har Stngh i L'tiipcror, 28 Cr. 
l.J. 937-60 1. 0 O'Jl. 

•i4) Arjun ^urriart v. Emperor, 8 
pAl. h. T. 1CG«*99 I. C 109- 1937 llvt. 


100-28Cr. L. J. 77. 

( 8 ) Ilegr. Ualkriahna, Eat. Un.Cr. 
Cat. 84 

(C) ilahibullah V. Etnpresi, 10 0. 
037 (Sit) 

G) Quttn T Komurooddee, 13 W. 

K. tr. i7. 

(8> 7 C. L. B 303. 

(9) 6 W. K.Cr C3 

(10) Abdul Rahman v. Emperor, 3^ 
rr.l* J. 860 = 6 llaog 63 P. C -100 
I. C. 227=1937 P 0. 44-(1927) M. 
W. N 103=31 C. W. N. 271-38 M. 

L. T.Cl-6Pat.L.T 166; Ecealeo i7orf 
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by section 537(1). Under the ruling of the Judicial Committee the 
omission or irregularity unaccompanied by a possible suggestion of a 
failure of justice will not vitiate the conviction. Following the Privy 
Council ruling it has been held that non-compliance with the provisions 
of this section does not vitiate a trial where it has not in fact occasioned 
any failure of justice(2j. The fact that an evidence has not been read 
over 10 accordance with this section is not such au irregularity as to 
support the proposition that the Magistrate had decided the case on no 
evidence at alU3} The provisions of this section are no doubt man- 
datory, but noo-comphance with them does not legally result in render- 
I ng the whole record of the deposition inadmissib]e(4), though there 
IS authority to the contrary aIso(5). Where the provisions of the sec- 
tion are not complied with by a committing Magistrate, the commitment 
to the Sessions Court will not be quashed on the application of the Crown 
where it is opposed by the accused who do not complaio of any 
inaccuiacy in the commitment record or in the record of the Sessions 
Court(6}. 

Conviciion jor perjury . — A witness cannot be convicted under 
s. 193 I. P. C., for having made false statements iu bis depositions be- 
fore a criminal court when the deposition was not read to him m the 
presence of the accused or his pleader in accordance with the provisions 
of thissectiool?). But a conviction for perjury may be upheld if the 
deposition bad been read over to the witness and acknowledged by him 
to be correct, even though the reading over was not in the presence of 
the Judge and of the accused and of the pleaders for prosecution and 
defence as required by lawfS) A deposition before the Commissioners 
not read over to the witoess cannot be used against bim on a charge of 
perjury, this section being applicable to trials before Commissioners 
appointed under the defence of India Act(9). 


(1) iTiralaf •» Emperor, 65 0. 159 , 
Dargahi v Emperor, S2 0, 499 To the 
same eSect, bw ^oronotfi t . Ala Bur, 
VC 1,0 981=38 C.L J. 291=(I931) A. 
1. R. [Cal) 185*59 0 W. N. 199 
*25 Cc. Ii,J. 239 ; .^dnatare t. 
fim^erof . 65 0, 635 ; In re Kvppo 


Dlb 

(2) Uofai V. iZam ^arup, 102 I. C, 
772-L. U. 8 A 117 Cr.=a8 Or L 3. E9G 
*8A.I.Cr. R 271; J^eican Sinah v. 


WXj-.8A.I.Cr.R.108,'' 


(3) Sandi Singh ▼ Sri Gouind, 6 
Pat. L T. 237. 

(4) Pjtoor/ioZ T. Emperor, 86 I. 0 
33=16 8 L U. 255=26 Or. L J. 657. 

(5) Bramanikt. Emperor, A, 1. B. 
1923 0. 271. 

(6) Emperor v. Abdul Rahim, 89 
I.C 1052=29 0. W.N.C98=A.l R. 1925 
C. 928=26 Cr. Ij 3. 1276. 

(7) Empress v Alayadeb. 6 0. 762=s 
®0. ^ it 292 ; Jyotish Chandra v. 
^peror, SO 0. 955 ; iVaAend/a v 

Amperor. ^12 0. W. N.Bii- P— ; 


fwror, 28 M. 903 

(81 /n re Coffra, Bit UT. Il7=ii 
Cr.L J.482=7''l. c. 414 ; Vuni/a v 
£^ff«peror, 12 Bur I.. T.IQ7 
^■^jMahammud v ' Crown, li 
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Depositiont can be used for contradiction.*~*Depos;tions of the 
iritnesses io a previous case m which there has been no compliance with 
the provisions of this section may not possibly be used as evidence in 
the case in which they were made, but nevertheless they can be used on 
a subsequent occasion to contradict the witnesses under s.145, Evidence 
Act(l). 

Endorsement — This section does not require that an endorsement 
or ccrtiBcate should be made or Kiven that the statement of a witness 
bad been read over to him!2). The absence of such certificate does no- 
of Itself prove that the provisions of the section have not been observ- 
eJ(3). And where such statement is made but is defective it is impost 
sible to hold that the depositions were not read over to the witness in 
the preserce of the accused(4). 

Sub section (2).*— Before a deposition is closed, a witness should 
be given an opportunity of explaining and correcting any contradic* 
tioo which it may contain ; and only the statement which the witness 
finally declares to be (he true one must be taken to be the statement 
he intended to make(3) A witness honestly desiring to correct an 
error in his evidence should not be detetred from doing so by tbe 
risk of a ctimical ebargefb). If a court instead of allowing the correc- 
tion to be made proceeds to make a memorandum under this sub-sectioo, 
such memorandum must be appended to tbe deposiiinn itself and care 
should be taken that tbe practice and form prescribed by law are strictly 
adhered to(7). 

Sub section (3).— In tbe case of /» re O&'oy l{umttr[6). Garth, 
C. and Madam, j., held that section 339 of Act X of 1872 being 
for the protection of the witnesses only, the fact that witnesses did 
cot understand them deposition when read over, although they may 
not have required them at tbe time to be interpreted, nflords no 
ground for an application by tbe accused to set aside conviction. 
Tbe case of Qxeeu V. /ssur N(Tfir(9) bolding otherwise does not appear 
to have been brought to tbe notice of the learned Judges who decided 
the foregoing case. Tbe distinctiou between ss. 360 and 361 is very 
marked. Under the latter section, if evidence is given in a language 
not understood by the accused or bis pleader, it is to be interpreted into 
tbeir language, while under tbe former section when it is read over, it 
IS to be interpreted to tbe witness in bis own language, bnt there i$ no 
provision for its being interpreted to tbe accused(lO), 


(1) Failur JiaJiman ▼. Emperor, 
A. 1. b. 1937 I'at 81S=6 Pat 478-101 
I.C. 100-28 Cr, L J. 772-8 P. L. T. 
773-8 A. I, Cr. B.655. 

(2) Ariun Kumari ▼. Emperor, 09 
I.C, 109-1D27 Pat 100=8 I’nt. L.T. 
166. 

(3) Bhagicat Singh t. Lmperor, i 
Pat. 231-6 Pat. L. T. 73-BO IrC. OOC- 
2fiCr 1..J. 932-A I. R, 1025 Pat. 878 { 
Bame$har Sinnhr Emperor, 25 Cr. 
t. J. 927-861.11 931. 

••4) Arjun Kumart ▼. Emperor, 8 
f at. L. T. 160— 99 /. 0 109-1V37 


100-28 Cr, L. J. 77. 

(6) Jieg r. Dalkriahna, Bat. Un. Cr. 
Caa. Si 

(6) Babibullah v. Empress, 10 0. 
937 (911). 

(7) Queen v. Komitrooddee, 13 W. 

K. Cr. 17. 

(8) 7C.L. R 893. 

(9) 8 W. R Cr. 63 

(10) Abdul Rahman r. Emperor, 28 
Cr.Ij. J. 259=6 Hang. '63 P. C.-lOO 
I. C. 227=1927 P. C. 41-{1927) M. 
W. N. 103=31 C W. N. 271=38 M. 

L. T. Ci«*8 Pat. L T 165 i aee alao Bari 
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361. (1) Wheuever any evidenoo is given in a 
oi language not understood by the accused, 
evidence to accused and he 13 preseufc m persOD, it snail be 
Of Ms pleader. interpreted to him in open court in a 
language understood by him. 

(2) If be appears by pleader and the evidence is 
given in a language other than the language of the court, 
and not understood by the pleader, it shall be interpreted 
to such pleader in that language. 

(3) When documents are put in for the purpose of 
formal proof, it shall be in the discretion of the court to 
interpret as much thereof as appears necessary’. 

Distinction between s. 360 and^. 36I>-~The distinctioD between 
sectiaa 360 and this section is very marlced. Under the latter section, 
if evidence is given in a Uoguaga not understood by the accused 
or bis pleader, it is to be ioterpreied into their language, while under 
the former section when it is read over, tt is to be interpreted to tbe 
witness in bis own language, but there is no provision for its being 
interpreted to the accused. Thus if tbe depositions are taken down 
>0 Englisb, and the language of tbe accused is Hindi, and tbe language 
of a witness is Burmese tbe depositions will have to be taken by getting 
tbe witness’s answers m Burmese, having then interpreted to tbe court 
so Ibat they may be taken down lo Eogiisb, and further interpreted to 
the accused so that he may understand them in Hindi When, however, 
tbe deposition comes to be read over, as it will, be in English, it will 
be interpreted to tbe witness in Burmese but not to tbe accused 
in Hindi ; and if the accused koewneitber English nor Burmese, he will 
be none (be wiser(l). 

Sub-section (1}. — It bas been held by tbe Madras High Court 
that under sub-sectioo U) depositions of witnesses given in English in 
the conduct of a trial ought to be translated to an accused person 
ignorant of Eoglish(2). Tbe Madras High Court bas not affirmed the 
view of tbe Calcutta High Court that tbe first two paragraphs of 
this section are mutually exclusive of each olber(3), But tbe omission 
to so translate is an irregularity which can bo cured under section 537 
which, provided there IS no failure of justice, covers any irregularity 
m tbe Widest sense of that term, and applies even to the mandatory pro* 
visions of the Code(4). 


Narayon Emperor, 46 0. 1». 3 . 368 
-A, 1. R. 1928 c. 27=29 Cr. L, J. 
49-106 1. c. 645-9 A. I. Or. B. 
228. 

ID Abdul Rahman v. Emperor, 6 
R*nic.63 (641 P. C. 

|2J 2nre Annai Errappa, 12Sl>r, 
2ia=(l029)M. W N.6'J8-A.I R 1930 


Cf r- J. 827-1930 Cr, Ca«. 186. 

(3) Hari A'arayan v. Emperor. 106 
I J* f J 4e-4et.L. J. 369 
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Sut)-section (2)-~-Tbe circumstance that the evidence of the Civil 
Sorfreon Riven in English was not interpreted to the accused was held 
to be of small importance, where it was understood by the prisoner's 
coonsel and all necessary questions were put to the witDess(I). 

Sub section (3). — AlthouRh a prisoner has a richt to have all or 
any part of any document u«ed on his trial translated or interpreted to 
him, yet, where a document is put in for the purpose of merely Riving a 
formal proof of that which is an incontestable fact, it is not necessary 
to interpret it at length. It would be sufficient if the prisoner was 
made to understand what the document was, and for what purpose it 
was used{2). 

Interpreter. — A witness who has talcen an active part during the 
police investigation, who has given evidence in the committing Magis- 
trate's court on behalf of the prosecution and who is ready and willing 
to give evidence in the Sessions Court on behalf of the prosecution 
against a man, who was charged with very serious oETences under 
sections 302 and 30f, Indian Penal Code, should not be chosen to act 
as an interpreter in that case(3). A sworn interpreter is only required 
when the court and Jury are ignorant of the laoguaga in which a witness 
is deposiDg(4). 

362. (l) In every case tried by aPresidency Magis- 
BecordeteTidenee 1(1 whIch au Appeal lies, sucli Magls- 

In pTMideney !(»• tmto slmll eltlici take down the evidence 
giitme'i Courtt. wltiiessefl with his own hand, or 

cause it to bo taken down in writing from his diotation 
in open court. All ovidonco so taken down shall be 
signed by the Magistrate and shall form part of the 
record. 

(2) Evidence so taken down shall ordinarily be 
recorded in the form of a narrative, but the Magistrate 
may, in his discretion, take down, or cause to be taken 
down, any particular question or answer. 

(2-A) In every case referred to in sub-section (1), 
the Magistrate shall make a memorandum of the sub- 
stance of the examination of the accused. Such memo- 
randum shall bo signed by the Magistrate with his own 
iiand, and shall form part of the record. 

(3) Sentences, unless they are sentences of imprison* 
ment ordered to run concurrently, passed under section 
85 on the same occasion shall, for the purposes of this 
section, be considered as one sentence. 


( 1 ) Queen t. Shoobun, 24 W. R. Gr. 
CO. 

(3) Queen y. Ameeroddeen, 16 W. B. 
Or. 35. 

Or. P. 0.— 84 


(&} Ah Sot T. Emperor, 63 0 . 659—30 
O. W. N. 696=96 I. 0. 469-27 Cr. L. J, 
e03-A I. B. 1926 0.933. 

S <4) Quetn v. Jfvrfun, 10 W, R, C? 61. 




1330 


THE CODE OF OEtlSaiilAi. PBOOEDOKE 


(Cfiap. 


(4) In oases other than those specified in subiseo- 
tion (t), it shall not bo necessary for a Presidency Magis- 
trate to record the evidence or frame a charge. 

Amendment. — This section has been amended by section 97 of the 
Cr. P. Code Amendment Act, XVIII of 1923. The original words in 
sub-section (l) “in which a Magistrate imposes a fine exceeding Rs. 200 
or imprisonment lor a term exceeding six months’* have been replaced 
by the words '* tried by a Presidency Magistrate in which an appeal 
lies The words *' unless they are sentences of imprisonment ordered 
to tun concurrently ” have been inserted. Subsections (2-A) and (4) 
have been newly added. 

Sub section (1). — “The amendment of subsection (i) seems to 
effect nothing more than by the substitution of the words “ in which an 
appeal lies '* to bring the wording ol the section in conformity with the 
language of ss. 263, 264. The difficulty still remains as to how the 
Magistrate is to maVe up bis mmd as to the sentence be will impose 
before the evidence is recorded. In some cases a right conjecture may 
be possible, in others not “(I). The Joint Committee in confirming the 
above amendment have also admitted it; — 

“ We are inclined to agree with those critics, who point out that 
jbe redraft proposed in sub section (1) of section 362 does not get rid 
of the difficulty that a Magistrate has to make , up his mind as to the 
seuteuce he Will impose before be begins trying the case. We do not 
see bow this difficulty can be got rid of ; but we think that the amend* 
ment proposed has the advantage of bringing the language of this section 
'into conformity with the language of sections 263 and 264, and we would, 
•therefore, retain this sub clause. 

“ la order to meet ddficulties that have arisen, we have introduced 
a sub sectioD (2<i) laying down tbat Presidency Mag’Strates, in cases 
subject to appeal, shall make a memoraudum of the substance of the 
examination of the accused, and we have introduced a new clause 
'making a cousequential amendment m sub-sec. (4) of sec, 364. 

“ The oon*official members, who constituted a majority in the com* 
mittee, expressed their dissatisfaction with the distinctions drawn in the 
Code between Presidency Magistrates and other Magistrates, and in partU 
cular with regard to this clause would havehked to see PresidencyMagis. 
trates required, in warrant-cases at all events, to keep as full a record as 
.any other Magistrate. But the Committee as a whole held tbat there 
.was some force lu the conteoiioo put forward by numerous High Court 
Judges tbat no change should be made in the Code affecting to any 
extent the special powers of Presidency Magistrates until a much fuller 
'inquiry bad been made info the question of their status, powers and 
procedure. We desire to take this opportunity of placing on record ohr 
-hops that It may be possible to appoint a small committee to undertake 
this iDvestigauon ’’ (2). . , , , 

Cases — ^Tbis section prescribes that the evidence in appealable 
-Cases shall be duly- recorded(3). - It is, — thereforer-tfae— duty -of- a 


■ W »nam«nv.i-mp..,or,3lC.oa3- 
“O-W- N. 839; ShLkBabu -. Em- 
V^TOT, 33 0. 103e. . 
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Presidency Macistrate, under this seclioo. to make a full and proper 
record of all tbe material facts, whether appearing in the 
examination-iD-chief or cross-examinatton, especially when the witness is 
tbe only independent prosecution witness and there is an appeal so as to 
enable tbe Appellate Court to deal isith the case. Wnere the 
Magistrate recorded only a few sentences of the cross examination 
which took place on two dajs, the High Court looked into and 
compared the notes of the evidence made at the trial by a local 
pleader with the Magistrate’s record(l). A Presidency Magistrate is 
bound, under this section, to record evidence of witnesses m a case 
where be imposes a sentence of imprisonment exceeding six months, 
even though the sentence is imposed for detaining the accused in a 
reIormatory(2). 

Sub section (2).“Evtdence should be recorded m the form of 
direct narration. If a Presidency Magistrate in contravention of the 
provision of this sub section takes down tbe evidence in the form of 
indirect narration, the procedure is irregular. But the irregularity is 
such as will not vitiate tbe trial(3). 

Sub-section (2*A).— Presidency Magistrates are not bound to 
record the examination of an accused in full. In appealable cases only, 
they are bound to record the substance of the examination of tbe 
accused. In non.appealable cases, no hard and fast rule can be laid 
down as to how the examination of an accused IS to be recorded. S 0 | 
where in a non appealable ca<e, in the column provided in the form used 
by Presidency hlagistrates for the record of the examination of the 
accused, the only entry was “ deoies". it was held that the entry was 
a sufHcieot compliance with section 570 (/)(4). 

Sub-section (3).— The language ot sob secuoT)(51 makes it clear that 
when sentences in excess of tbe one, are passed, which are ordered to 
run concurrently, U is the heaviest sentence which determines the appli- 
cability of this section(5). 

Sub section (4). — There is no obligation m law to record evidence 
in cases other than those m sub-section (1) ; tbe discrerion rests with 
the Magistrate(6). Under sub-sec. (•*), a Presidency Magistrate may, 
if be likes, record evidence but his right to refuse to do so is, under 
this sub section, absolute and is not subject to revision by the High 
Court(7). It is to be observed that in 1907 when tbe case of Emf>eror 
V. Harischatidra{8) was decided tbe wording of this section was in 
different terms to those in which it is now expressed But tbe decision 


(11 Foongy Emperor, iG C. 411. 

■ ■ (2) Emperor \ Alohamed Roshan, 
26Boin. li R. 1232-A I. B (1915) B 

■ 147-26 Cr L 3.454=051 0 Hi. 

• (8) In re Ghulab Chand, IS Cc L 3. 
836-38 I.r. 418. 

.. (4) Sadargary. EmperoT, 49 C. L. 

3. 261sll6 I. !■ 604=30 Cr. t.3 620-83 

• 0. W. N. £43=A. I. R; 1929 Cal. 400- 

Cal 1067. 


(5) BUteme&ts of Objects and Reasons 

(1914) 

<6) Emaman v. Emperor, 31 C 983 1 
Sftaxk Babu y. Emperirr, 33 0 1036 : 
D'Souta V. Emperor, 66 B 200 

(7) D' Souza V. Emperor, 66 B. 200 
«=A. I. B. 1932 B. If0=34 B. L B. 286- 
1932 Tr.C. 239=137 1. 0 168=33 Ct L. 
3. 404. 

(8) 10 Bom. L, R 201-7 Cr L- J. 191 
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(4) In cases otber than those specified in sub‘sec; 
tioD (1), it shall not be necessarj" for a Presidency Magis* 
trate to record the evidence or frame a charge. 

Ameadment. — This section has been amended by section 97 of the 
Cr. P. Code Amendment Act. XVIll of 1923. The original words in 
sub. section (l) “in which a Magistrate imposes a fine exceeding Rs. 200 
or imprisonment for a term exceeding six months” have been replaced 
by the wards '* tried by a Presidency Magistrate in which an appeal 
lies”. The words *' unless they are seotenc^s of imprisonment ordered 
to run concurrently ” have been inserted, Subsections (2*A) and (4) 
have been newly added. 

Sub section (1). — “The amendment of subsection (i) seems to 
effect nothing more than by the substitution of the words “ in which an 
appeal lies ” to bring the wording of the section in conformity with the 
language of ss. 263, 264. The difficulty still remains as to how the 
Magistrate is to make up bis mind as to the sentence he will impose 
before the evidence is recorded. In some cases a light conjecture may 
be possible, in others not ”(1). The joint Committee in confirming the 
above amendment have also admitted it:— 

“ We are inclined to agree with those critics, who point out that 
the redraft proposed to sub secUoo (1) of section 362 does not get rid 
of the difficulty that a . Magistrat*' has to make . up his mind as to the 
sentence be will impose before be begins trying the case. We do not 
seie how this difficulty can be got rid of ; but we think that the amend* 
'ment proposed has the advantage of bringing the language of this section 
Into conformity withthelanguage of sections 263 and 264, and we would, 
•therefore, retain this sub clause. 

‘ In order to meet difficulties that have arisen, we have introduced 
a sub section (2u) laying down juat Presidency Magistrates, .in cases 
subject to appeal, shall make a tnemotandum of the substance of the 
examination of the accused, and we have introduced a' new clause 
‘making a ccnsequential amendment in sub-sec. (4) of sec. 364. ' 

,The noO'Official members, who constituted a majority in the com- 
mittee, expressed their dissatisfaction with the distinctions drawn in the 
Cede betweeo Presidency Magistrates and other Magistrates, and in parti- 
-cular with regard to this clause wonid have liked to see PresidencyMagis- 
•trates required, in warrant-cases at all events, to keep as full a record as 
• any other Magistrate. But tbe Committee as a whole held that there 
..was some force in the contenliou pul forward by numerous High Court 
Judges that no change should be made in the Code affecting to any 
^ extent the special powers of Presidency Magistrates until a much fuller 
inquiry had been made info the question of their status, powers and 
procedure. We desire to take this opportunity of placing on record obr 
..hope that it may be possible to appoint a small committee to undertake 
this investigation.” (2). 

Cases—^his section prescribes that tbe evidence in appealable 
-cases shall be duly- recorded(3). - It is.— tbereforer-the-duty of a 

•' (3) ?• ^maman y.Fmp^or, 31 C. 

■ (JMal ^ ‘ ‘ 8 O. w. N. 833 ; i'AofA Balu f. Brh- 

ptror, 33 C. 1036. . ,-.'j 
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Presidency Mngistrate, under this sectioD. to mahe a full and proper 
record of all the material facts, whether appearing in the 
examioation-m-chief or cross-examination, especially when the witness is 
the only independent prosecution witness and there is an appeal so as to 
enable the Appellate Court to deal with the case. Wnere the 
Magistrate recorded only a few sentences of the cross examination 
which took place on two days, the High Court looked into and 
compared the notes of the evidence made at the trial by a local 
pleader with the Magistrate's record(l). A Presidency Magistrate is 
bound, under this section, to recoid evidence of witnesses in a case 
where he imposes a sentence of imprisonment exceeding six months, 
even though the sentence is imposed for detaining the accused in a 
refarmatory(2}, 

Swfi secfioM (2).“Evidence should be recorded in the form of 
direct narration. If a Presidency Magistrate in contravention of the 
provision of this sub section takes down the evidence in the form of 
indirect narration, the procedure is irregular. But the irregularity is 
such as will not vitiate the trtaU3). 

Sub-scclion (2-A). — Presidency Magistrates are not bound to 
record the examination of an accused in full. In appealable cases only, 
they are bound to record the substance of the examination of the 
accused. In non-appealable cases, no bard and fast rule can be laid 
down as to how the examination of an accused is to be recorded. So, 
where in a non appealable case, in the column provided in the form used 
by Presidency ^taglstrates for the record of the examination of the 
accused, the only entry was " denies**, it was held that the entry was 
a sufficient compliance with section 370 (/)(4). 

Sub section (3).— The language of sub seclion(3) makes it cleat that 
when sentences in excess of (be one, are passed, which are ordered to 
run concurrently, it is (he heaviest sentence which determines the appli. 
cability of this sectian(5). 

Sub section (4). — There is no obligation in law to record evidence 
in cases other than those in sub-section (1) ; tbe discrerion rests with 
the Magisirate(6). Under sub-sec. (4), a Presidency Magistrate may, 
if be likes, record evidence but bis right to refuse to do so is, under 
this sub-section, absolute and is not subject to revision by the High 
Court(7). It is to be observed that lo 1907 when the case of Emperor 
V. HartschandraiS) was decided the wording of this section was in 
different terms to those in which it is now expressed. But tbe decision 


(1) Ff'Ong V, Emperor. 40 C, 411. 

“ ■ (9) Emperor v. ilohamed Roshan, 
20 Bom L. R. 1232-A I. B (IDJW B. 
‘ 147=20 Cr L J, 454=85 I 0 184 
• (3) In re Ghulab Chand, 18 Cr. h 3. 

836=38 I.C. 448 

.. (4) Sadargar y. Emperor, 49 0. L. 

1.261=115 1 '■ 001=30 Cr. L. J 620=83 
- 0. W. N. S43=A. I. Rj 1929 Cal. 406- 
^6 Cal 1007. 


^j^6))8Utements ot Objects and Eeasons 

Emaman v Emperor, 31 0, 983 ■ 
Shaik Babur. Emperor, 0 . 1036' 
D'Souea v. Emperor, 66 B 200 ' 

(7) />’ Souza V. Emperor, 66 B. 200 
—A. I. E 1032 B iro=34 B. L. R. 286- 
WSJTr.C 239=137 1. 0 188=83 CT.h. 

(8) 10 Bom. L. R. 20t = 7 Cr. L. J. 101 
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has been acted upon In more .recent cases(l). The court is not, however, 
justified in following a decision which is opposed to the plain words of a 
statute(2). »r • ». i i ' 

363 * When a Sessions Judge or Magistrate has 
Bematks respect- recorded the evidence of a witness, he 
ing demeanour ot shall also record such remarks (if any) as 
he thinks material respecting the de* 
meanour of such witness whilst under examination. 

Remarks respecting deneanour of witness.— This section makes 
it incumbent on the Magistrate to record remarks, if any, as he may 
think mateiirl respecting the demeanont of a witness wbilst under 
examination(3). But it is always unsafe for a Judge or a Magistrate to 
pronounce an opinion as to the credibility of a witness, until the whole 
of the evidence has been taken; a Judge may note the demeanour of a 
witness, but except there is very clear proof afforded by his own state- 
ments that the witness is unworthy of credit, it is unsafe to assume that 
he is so, till the evidence has been exbausted(4). The parties are 
entitled to claim that, unless expressly provided to the contrary by law, 
the Magistrate shall not prejudge their cases or form an opinion about the 
respective merits of their cases or about the depositions of the witnesses 
till they have been fully aod finally presented to the Magistrate by 
counsel, if any, in their concluding arguments aod after the entire 
evidenca has been recorded. Any opinion formed and expressed by tbe 
Magistrate at ao earlier stage of the case is bound to be prejudicial to the 
party concerned(5). It is dangerous to reject the evidence of defence 
witnesses, who are admittedly respectable men, on tbe sole ground that 
their demeanour in court has oot been satisfactory, specially when tbe 
statements made by them are in themselves probable, and are made 
uader the sanction of an oatb(6). 

Duly of appellate court to consider facts of case— Though in 
criminal cases an appellate court should be guided in its estimate of the 
evidence of a witness by remarks recorded by tbe first court, under this 
section, as to the demeanour of that witness, such appellate court is 
bouod to independently consider tbe facts of tbe case, and the prisoner 
is entitled to the benefit of reasonable doubt in the appellate uo less 
than in tbe first court!?). Where, however, a Sessions Judge of experi- 
ence stated in the most emphatic terms that tbe demeanour of the eye. 
witness was evasive, that they inspired him with no confidence, and 
that no man could be convicted on their testimony, it was held that, 
before the court of appeal could justifiably accept their evidence, it must 
be assured in the most positive aod convincing manner that there was 
^ ^ 

_ ' (4) liB Palani Najidan, 2 Weir. 436 

. ■ (* 36 ). 

- ' - 16) Sikandar Zal v. Pmperor.ilS 

m J.l- 891-A. 1. R. 1S28 tAh.975«SOOT. 

. Ii 3 . 129. 

* . Crown V. Fagu) MaTimad, 9 Cr. 

1. J. 261. 
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00 ^oond for this criticismll). 

Transfer of ease. — In Gofam Bari v. Yar 4/i(2) a Division Bench 
of the Calcutta HiRb Court transferred a case from the court of a 
Magistrate because be bad made a remark at the close of the testimony 
of a witness as follows The witness falters and from his demeanour 
it appears that he has not told the truth." This case was referred to 
with approval in a SiDRle Bench case of the Lahore High Court in 
SiTaniar L(if(3), where it was held that although this section makes it 
incumbent on the Magistrate to record remarks, if any, as he may think 
material respecting the demeanour of a witness whilst under examina* 
tion, it is quite a different thing to record a remark about the demeanour 
of the witness and to make or record a remark or opinion about the sub- 
stance of the deposition of that witness. 

364;. (1) Wlienover tho accused is examined by 
Eimtaation e! Magistrate, or by any court other 

accmed how record- than a High Cotirt established by Royal 
Charter, or the Chief Court of Oudh, the 
whole of such examination, including every question put 
to him and every answer given by him, shall be record- 
ed in full, in the language in which be is examined, or 
if that is not practicable, in the language of the court or 
in English ; and such record shall be shovvn or read to 
him, or if he does nob understand the language in which 
it is written, shall be interpreted to him in a language 
which be understands, and be shall be at liberty to 
explain or add to his answers. 

(2) When the whole is made conformable to what 
he declares is the truth, tho record shall be signed by 
the accused and the Magistrate or Judge of such court, 
and such Magistrate or Judge shall certify under his 
own hand that the examination was taken in his presence 
and bearing and that the record contains a full and true 
account of the statement made by the accused. 

(3) In cases in which the examination of the accus- 

ed is not recorded by the Magistrate or Judge himself, 
he shall bo bound ♦ • * * 

as the examination proceeds, to make a memorandum 
thereof in the language of the court, or in English, if he 
is sufficiently acquainted with the latter language, and 


(1) Emperor t Buhan Singh, 23 Cr. n. J. 852>=A. I. R. (1925) 0. 490 
1.0 987-125 P.L. R. 19U-27P.W. 

R. 1914 Cr.-16 Cr L. J 203. (3) 113 I. C. 821-.A. I. R. 1928 Lslj. 

(2) 29 0. yr. N. 816-66 I. 0. 708- 26 976- 80 Cr. n. J. 129. 
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has been acted upoo in more recent cases(l). The court is not, however, 
justified in following a decision which is opposed to the plain words of a 
statute(2). \r ^ 

363 . When a Sessions Judge or Magistrate has 
Bemacks respect- recorded the evidence of a witness, he 
ing demeanour of shall also record suofa remarks (if any} as 
witness. jjQ thinks material respecting the de- 

meanour of such witness whilst under examination. 

Remarks respecting deneanour of witness.— This section makes 
it incumbent on the Magistrate to record remarks, if any, as he may 
think material respecting the demeanour of a witness whilst under 
examination(3). But it is always unsafe for a Judge or a Magistrate to 
pronounce an opinion as to the credibility of a witness, until the whole 
of the evidence has been taken ; a Judge may note the demeanour of a 
witness, hut except there is very clear proof afforded by bis own state- 
ments that the witness is unworthy of credit, it is unsafe to assume that 
he is so, till tbe evidence has been exbausted(4). The parties are 
entitled to claim that, unless expressly provided to tbe contrary by law, 
.u- -L-ii • • •• casesorform an opinion aboutthe 

• )Ut tbe depositions of tbe witnesses 

' • ' ' . j presented to tbe Magistrate by 

counsel, if any, la their concludiog arguments and after the entire 
evidence has been recorded. Any opinion formed and expressed by the 
Magistrate at an earlier stage of tbe case is bound to be prejudicial to tbe 
party conceraed(5)* It is dangerous to reject tbe evidence of defence 
witnesses, wbo are admittedly respectable men. on tbe sole ground that 
tbeir demeanour in court has not been satisfactory, specially when the 
statements made by them are to themselves probable, and are made 
under tbe sanction of an oatb(6). 

Duty of appellate court to consider facts of case.— Though in 
criminal cases an appellate court should be guided in its estimate of the 
evidence of a witness by remarks recorded by the first court, under this 
section, as to tbe demeanour of that witness, such appellate court is 
bound to independently consider the facts of the case, and tbe prisoner 
IS entitled to the benefit of reasonable doubt in tbe appellate no less 
than in tbe first court(7). Where, however, a Sessions Judge of experi. 
ecce stated in tbe most emphatic terms that the demeanour of the eye- 
witness was evasive, that they inspired him with no confidence, and 
that CO mac could be convicted on tbeii testimony, it was held that, 
before the court of appeal could justifiably accept their evidence, it must 
be assured in the most positive and convincing manner that there was 


(I) 6ee/firei?ofn'/b6oi,S3Bom.l».B. 
1190-A. 1. B. 1931 Bom. l<2*»130 1 0. 
839=32 Cr.L. J. 27C*=19S3 Cr, O. 190; 
InreChhagan jjargovan, 81 Bom. 
L. B 27C-A.I. 1>. 1932 Bom 179=1933 
t’r. 0.239=137 3. C.27=S3Cr L J. 4M. 

(S) JJ’ Sotita T Emperor, 60 B. 200 
(203)= A l.B. 1932 Bom. 180=31 B L. 
K. 260^1932 Ct.C. 239=137 J. C. 188*33 
Cr. L. 3,401. 

(’) iiikavdar lul^. Hfttiercr, 119 
l.C.v2l=A t.K.ioJSlib 97e=t0C*. 


L. J. 129. 

(4) 2?e Polani iVondon, 3 Wslt. 485 
(136). 

(6) Sthandar Lai v. Emptror, 118 
1, t . 821= A. I . B. 1928 Lab. 975 = 80 Or. 
li J. 189. 

I OCr. 

•‘Voufo » Emprei*, C 

Queen ^ lUisoa 
KvUdh, IS W. R, Cr. 6i. 
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Sa. 363-304 1 mode or takisq and recording 

EVIDENCE, ETC. 
no proQod for this crilicismll). 

Transfer of case.— ‘In Golnm Bari v. Yar Ali{2) a Division Bench 
of the Calcutta High Court transferred a case from the court of a 
Magistrate because he had made a remark at the close of the testimony 
of a witness as follows : — “ The witness falters and from his demeanour 
it appears that he has not told the truth.** This case was referred to 
with approval in a Single Bench case of the Lahore High Court in 
SfkanJar Lal{3), where it was held that although this section makes it 
incumbent on the Magistrate to record remarks, if any, as be may think 
material respecting the demeanour of a witness whilst under examina- 
tion, It is quite a different thing to record a remark about the demeanour 
of the witness and to make or record a remark or opinion about the sub- 
stance of the deposition of that witness. 

364. (1) Whonovor the accused is examined by 
Ex»iain»uon of Magistrate, or by any conrb other 

eecuMd how reeotd- than a Hl^fh Court established by Royal 
Charter, or the Chief Court of Oudb, the 
whole of such examination, including every question put 
to him and every answer given by him, shall be record* 
ed in full, in the language in which he is examined, or 
if that is not practicable, in the language of the court or 
in English : and such record shall be shown or read to 
him, or if he does nob understand the language in which 
it is written, shall be interpreted to him m a language 
which he understands, and he shall be at liberty to 
explain or add to his answers. 

(2) When the whole is made conformable to what 
he declares is the truth, the record shall be signed by 
the accused and the Magistrate or Judge of such court, 
and such Magistrate or Judge shall certify under his 
own hand that the examination was taken in his presence 
and hearing and that the record contains a full and true 
account of the statement made by the accused. 

(3) In cases in which the examination of the accus- 

ed is not recorded by the Magistrate Or Judge himself, 
he shall be bound * • • * 

as the examination proceeds, to make a memorandum 
thereof in the language of the court, or in English, if he 
is sufficiently acquainted with the latter language, and 


(1) i'mpwor V Bi$han Singh, 33 Or. It J. B5a=A. I. B. (1925) G. 4S0 
i.O 987-125 P L. R. 1914-27 P. W. 

B. 1911 Cr.-16 C* L. J. 203. (3) 113 I.C 821-A. I. R. 1928 lab. 

(3) 29 C. yf. H. 816-80 I. 0. 708- 36 976=?0 Cr. p. J. 129- 
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lias been acted upon in more recent casesfl). Tbe court js not, howevcfi 
justified in following a decision which is opposed to the plain words of fl 
statute(2). . . . . 

363. When a Sessions Judge or Magistrate has 
nemwia icst>ec\.- recorded the evidence of a witness, he 
iDg^meanow o! shall also rccord such remarks (if any), as 
he thinks material respecting the de- 
meanour of such witness whilst under examination. 

Remarks respecting deneanour of witness.. — This section makes 
it incumbent on the Magistrate to record remarks, if any, as he may 
think materiil respecting the demeanour of a witness whilst under 
examination(3). But it is always unsafe for a Judge or a Magistrate to 
pronounce an opinion as to the credibility of a witness, until the whole 
of the evidence has been taken ; a Judge may note the demeanour of a 
witness, but except there is very clear proof afforded by his own state- 
ments that tbe witness is unworthy of credit, it is unsafe to assume that 
be is so, till tbe evidence has been exbausted{4). Tbe parties are 
entitled to claim that, unless expressly provided to the contrary by Iaw» 
the Magistrate shall not prejudge tbeir cases or form an opinion about the 
respective merits of their cases or about tbe depositions of tbe witnesses 
till they have been fully and finally presented to tbe Magistrate by 
counsel, if any, in (heir concluding arguments and after tbe entire 
evidence has been recorded. Any opinion formed and expressed by tbe 
Magistrate at an earlier stage of tbe case Is bound to be prejudicial to tbe 
party concetoed(S). It ts dangerous to reject the evideoce of defence 
witnesses, who are admittedly respectable men, on tbe sole ground that 
their demeanour in court has not been satisfactory, specialty when tbe 
statements made by them are in themselves probable, and are made 


I ■ gb in 

the 

evidence ot a witness by remarks recorded by the first court, under this 
section, as to tbe demeanour of that witness, such appellate court is 
bound to independently consider tbe facts of the case, and the prisoner 
IS entitled to the benefit of reasonable doubt in the appellate no less 
than in tbe first court(7). Where, however, a Sessions Judge of expert, 
eoce stated in tbe most emphatic terms that tbe demeanour of tbe eye- 
witness was evasive, that they inspired him with no confidence, and 
that DO man could be convicted on their testimony, it was held that, 
before the court of appeal could justifiably accept their evidence, it roust 
be assured in the most positive and convincing manner that there was 


(1) Bee/nrei7ofii/'o6af,S2B<aD.I,.R. 
HOO-A.l. B 1931 Bom. I o 

339=82 Cr L J. 270=1932 Cr. O. J90 ; 
In re Chhagan Sargotan. S4 Bom. 
L R 27C--A. I. li. 1933 Bom 179-1932 
l'f.e.23S-1371.C.37-83Cr 1/ 3. «1. 

13) 2)' Souea v. Emperor, 66 B. 200 
(1031= A l.B. 1032 Bom. ieO=3J B I,. 
h.28Csl<i32Cr.C.2?a5l37 1. C. 186^33 

et. L.. J, *01. 

('■IjSiAoridor lot T. Emjetcr, 113 
1. 1. „21— A 1. B. 1C28 1 *h 076 —30 Cr. 


(<) lie Palani Nandan, 2 Weir. 485 
(136), 

(6) Sthandar Lai v. Emperor. IIS 
l.r..S2l-A. l.R 2928 Lab. 976=80 Or. 
1, 3. 229, 

n ’ dimpreie, 6 

^ ^ o Queen v. Eaioo 

Evllah, 12 W. B. Cr. 61 . 
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EVIDENCE, ETC. 
no ground for this critictsm(I). 

Transfer of case. — In Gotam Btfri v. Yar AU{2} a Divhion Bench 
of the Calcutta High Court transferred a case from the court of a 
Magistrate because he had made a remark at the close of the testimony 
of a witness as follows The witness falters and from his demeanour 
it appears that he has not told the troth.’* This case was referred to 
with approval in a Single Bench case of the Lahore High Court in 
SikanJar Lal[i), where it was held that although this section makes it 
incumbent on the Magistrate to record remarks, if any, as he may think 
material respecting the demeanour of a witness whilst under examina* 
tioQ, It IS quite a different thing to record a remark about the demeanour 
of the witness and to make or record a remark or opinion about the sub- 
stance of the deposition of that witness. 

364. (1) Whenovor the accaged is examined by 
EnainsUon cl Magistrate, or by any court other 
ceeaiad how record- than a High Coiirt established by Royal 
Charter, or the Chief Court of Oudh, the 
whole of such examination, including every question put 
to him and every answer given by him, shall be record* 
ed in full, in the language in which be is examined, or 
if that is not practicable, in the language of the court or 
in English ; and such record shall be shown or read to 
him, or if be does not understand the language in which 
it is written, shall be inteiproted to liim in a language 
which he understands, and he shall be at liberty to 
explain or add to his answers. 

(2) When the whole is made conformable to what 
he declares is the truth, the record shall be signed by 
the accused and the Magistrate or Judge of such court, 
and such Magistrate or Judge shall certify under his 
own hand that the examination was taken in his presence 
and hearing and that the record contains a full and true 
account of the statement made by the accused. 

(3) In cases in which the examination of the accus- 

ed is not recorded by the Magistrate or Judge himself, 
he shall be bound ♦ » • • 

as the examination proceeds, to make a memorandum' 
thereof in the language of the court, or in English, if he 
is sufficiently acquainted with the latter language, and 


fl) Emperor t Bithan Singh, 33 
I.O 987-125 P. L. B. 19U-27 P.W. 
B. 1914 Cr.-16 Cr L. 3. 203. 

(8) 20 0. W.N. 816-80 I. 0. 708-26 


Or. L. 3. 853=A. I. B. (1925) 0. 480. 

(3) 113 1. C. S21-A. I. I?. 1928 Lslj. 
976^80 Cr. p. J. 120. 
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such inemorandnm shall be written and signed by the 
Magistrate or Judge with his own hand, and shall be 
annexed to the record. If the Magistrate or ‘Jodge is 
unable to make a memorandum as above required, he 
shall record the reason of such inability. 

(4) Nothing in this section shall be deemed to apply 
to the examination of an accused person under section 
2(‘3, [or in the course of a trial held by a Presidency 
Magistrate ] 

Statutory amendment — Tbe words “or the Chief Coart of Oodb ’ 
were ioscrted by s. 2 of SchedaJe of Act Ko. XXXII of 1925 ; the words 
or tbe Chief Court of Siod were added by s. Z and Schedule of Act 
Ko. XXXIV of 1926 ; before 1919, tbe words “or the Chief Court of 
the Punjab or the Chief Court of Lower Burma ” occurred after “ Royal 

Charter”; “or tbe Poojab/* were oroiUed by Act XVIII of 1919 

and “or the Chief Court of Lower Borroa” by Act No XI of 1923. Id 
sub-section (3), tbe words noless be is a Presidency Magistrate " were 
omitted at tbe place indicated by asterisks by s. 2 of Act No. XXXVJI 
of 1923 (see s. 264 (4) } ; to sob-sectioa (4). tbe words withio square 
brackets were substituted for *‘cr sectioo 362, sob-sectioo {2A)’* (which 
were inserted by s. 93 of Act No. XVUl of 1923) by tbe same ptovt* 
siond). 

Scope and ohjeet— -This section prescribes the mode in which an 
accused person ought to be examined by a Magistrate or by auy court 
other than a High CourtlZ). Tbe examioalioo oI ao accused, under this 
section, is subject to ibr purpose refeired to id s. 342, rfc, *' to enable 
him to explain any circnmstaDces appearing against bio: ”, pad cot to 
supplement tbe case for tbe prosecntioa against him to show that be Is 
guiltyO). This section authorises a Magistrate to put questions to tbe 
acjnsed m order to enable bun to explain any evidence that may have 
been produced against him during tbe ioquiry or tbe trial. But it has 
CO application where CO evidence has yet been produced against tbe 
accusedl4). Before crimiBaiing a mao upon his own statement under 
examination, it is necessary to see that such statement was deliberately 
made and recorded ; that, after being recorded, it has been shown or 
read to tbe accused ; and that the examination has been attested by the 
signature of the Slagistrate following a certiScate to be given under bis 
own baDdl5). 

Exatnination of accused during investigation. — After a person 
IS taken as an accused, it is made obligatory upon the Magistrate who 


(8) Panoiam Dot* Ktnvrror, 6 
P»t.60l (MS)-A. LJt 1587 

1C37-*X06I, 


(3) Enipretf T. Jiatigi, to iL *55-3 331.’ 


1 SL H. C R, 199; ffouein DuXth v. 
Stnprfta. 6 C 96 

(4) Pahltron t. Emperor, 123-1. rv 
M0a>31 I r L. J. S33»lnd Rol. fl930) 
Lsb iCQ^.K. I, B (1930) L*h < 51 ; 
-Brnpreu T. Budha. (ISS*) A. Vr. y. 
106 ; Tufarti ». Emperor, 13 C. I,. J. 
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fxaminfS him to rpcord the ^vhole of the qtie‘(iion put to him and the 
answers Riven by him, under this section. But statements, whether in 
the nature of informaiton piven by witnesses about a crime or 
admissions by persons who have taken part in a crime, if made tlurinp 
the course of an inveslipalion before commencement of a trial or inquiry 
are Roverned by section 164 and that «ection permits Mapistrstes to 
record the same without compellinB them to do so. Such confessions 
may be proved by the oral testimony of the Mapistrated). But in 
some ca^es it has been held that the rules laid down in this section are 
equally applicable to confessions taken under section 164, in the course 
of an inv estiRatian(2). 

SumiMflry trial — In a svimmaiy tiial of warrant-case, the Magis* 
trate is bound to examine the accused under section 342, but he is not 
bound to record such examination as provided by this section (3). It 
IS sufficient if be makes a brief note of the examination on the 
record(4). 

S/rtfemeMf recorded during iitqutry under s. 202 . — A statement 
of the person compIaTned against recorded during an inquiry under s. 202 
cannot be regarded as having been recorded under section’ 164 or 
364 and as such cannot be admitted in evidence as proving itself 
against him(5). 

Earomiftfrliou prior to coinmitinentr^Tha examination of- an 
accused, prior to commitment, is m the discretion of the Ntagistrate ; 
|{ the accused IS unwilling to submit to examination, it is sufficient, for 
jbe Magistrate to make a note to that eATect. The provisions of this 
^ection have no application to such a note(6). 

Record of questions and answers. — The whole of the examination 
of the accu<ed mcludirg every question put to him and every answer 
given by turn shall be recorded in fu1l(7}. In recording the state* 
ment of the accused under section 342 the provisions of this section 
must be complied with. A record of the examination of the accused 
must be made under this sectiou and that record must be shewn or read 
over to him. Merely recorded in the order*sheet or judgment that “the 
statement and examination of the accused recorded by the committing 
Magistrate was put in and read out to him. He declines to have made 
such statement", is not a compliance with the requirements of this 


(l) In re Tnngedijpollp, 45 M. 230 
(233)«23Cr. L J 060=1923 M. 40=s42 
11. L J 107-<103») M. 

W. N 779=14 L W. 642560 1 0.261 : 
Beg V Bai i?Q/an, 10 Bom. 11. O. R, 
166 , JUmprea t. Anunt Itnm, 5 0 . 
954 : ^artndro Kumar v. Smperor, 
37 C. 4C7. 

(2) litg r. Shivi/a, IB 219 1 Empe- 
ror V. Gajadhar, (1833) A W. N, 943, 

(3) Fartholim Daa t Emperor, 6 
Fat. 604 = 8 Pat. L,T 757=28 Cr. L. J. 
1037^9 k.lSt.Ti. 161= 106 1. C 231 
WA.'I, B. 1927 Pat 309. 


(4) Dhawani ?. Emperor, 3 0. W. 
N. 046=99 I. C. 108=1937 O 42=28 Ct. 
I: J. 70. 

(6) Sat Earain v. Emperor, 32 0. 
1085=100. W. N. 61 = 8 Tr. L. J. 138. 

(fi) Empren V. Dosu. 18 Cr. L. j, 
313=49 1.0. 145=11 B. L R. 69. 

(7) Atata Din v. Emperor, 32 Or. 
T- J. 654 = 132 I. C. 228 {232)=A I 
B. 1931 0.166 = 8 0 W N. 928=16il 
I. Cr. R, 478=16 W. R. Cr. I et 3 ; 
Gehna -y- Emperor, A I R. 1932 Lah. 
180=83 P L R. 16=1939 Cr. 0. 179= 
137 1 0. 95=33 Cr. L J. 414-18 A. I. 

Or. B. no, 
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such memorandnra shall be written and signed by the 
Magistrate or Judge with his own hand, and shall be 
annexed to the record. If the Magistrate or "Judge is 
unable to make a memorandum as above required, he 
shall record the reason of such inabilit}'. 

(4) Nothing in this section shall be deemed to apply 
to the examination of an accused person under section 
2('3, [or in the course of a trial held by a Presidency 
Magistrate ] 

Statutory amendment —The words “or the Chief Court of Oudh ' 
were inserted by s. 2 of Schedule of Act No. XXX 1 1 of 1925 ; the words 
“or the Chief Court of Smd’’ were added by s. 2 and Schedule of Act 
No. XXXIV of 1926 ; before 1919, the words “or the Chief Court of 
the Puojab or the Chief Court of Lower Burma “ occurred after “ Royal 
Cbartet"; "or the. ... . Pur»jab,'’ were omitted by Act XVIII of 1919 _ 
and "or the Chief Court of Lower Burma” by Act No XI of 1923. In 
sub-section (3), the words “ unless he is a Presidency Magistrate ” were 
omitted at the place indicated by asterisks by s. 2 of Act No. XXXVII 
of 1923 (see s. 264’ (4) ) ; lu sub-sectioo (4), the words within square 
brackets were substituted for “or section 362, sub-section (2 A)" (which 
were inserted by s. 98 of Act No. XVllI of 1923) by the same provi* 
siootl). 

Scope and object.— This section prescribes the mode in which an 
accused person ought to be examined by a Magistrate or by any court 
other than a High Caurt(2). The exammatiOo of an accused, under this 
section, is subject to the purpose refeired to in s. 342, vts., " to enable 
him to explaiQ any circumstances appearing against hint ”, and not to 
supplement the case for the prosecution against him to show that he is 
guiltyO). This section authorises a Magistrate to put questions to the 
accused in order to enable him to explain any evidence that may have 
been produced against him during tbe iaquiry or the trial. But it has 
00 application where no evidence has yet been produced against tbe 
accusedl4). Before criminating a man upon his own statement under 
examination, it is necessary to see that such statement was deliberately 
made and recorded ; that, after being recorded, .It has been shown or 
read to the accused ; and that the examination has been attested by the 
signature of the Magistrate followiog a certificate to be given under bis 
own band(5). 

Examination of accused during investigation. — After a person 
is taken as an accused, it is made obligatory upon the Magistrate who 


1 M. H. C R, 199; JTouein SuJeth v. 
Emvrtti, C C 96 

(t) Pahlu'an V. Emperon 123- 1. O- 
MO-St 1 r L J. 633«Ind. Bui. ^930) 
lAb S60-A. I. R. (1930) Lah 454; 
Enipre$a r. JJudha, (1884) A. W. K 

■ W Jlorci. 10 M. 

\\elr. 561; part* I iraiudra Ortud, {%) Qtteent. Nirumi. T B. Cr.lp. 


(3) Partolam Dass ». Emperor, Q 
Tal. Ml («)S)-A. I. R. 1937 fat, SC9-8 
Fai. Ii. T. 757—38 Cr. L. 3. 1037-106 I. 
C 331. 
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examines him to record the whole of the quf<?lion put to him 'and the 
answers Kiven by him, under this section. Hut stalements, whether in 
the nature of informaiton piven by witnesses about a crime or 
admissions by persons who have taken part io n crime, if made durinp 
the course of an in\ esiipation before commencement of a trial or inquiry 
are coverned b> section 164 and that section permits Magistrates to 
record the same without compellinR them to do so. Such confessions 
may be prosed by the oral testimony of the MaRistcate(t). But in 
some ca<es it has been held that the rules laid don*n in this section are 
equally applicable to confessions taken under cection 164, in the course 
of an investi(;attQn(2). 

Sumtnaiy trial — In a summary tml of warrant-case, the MaRis- 
trate is bound to examine the accused under section 342, but he is not 
bound to record such examination as prosided by this section (3). It 
IS sufficient if he makes a brief note of the examination on the 
recofd(4). 

Strtfewrnt recorJeJ during inquiry under s. 202 . — A statement 
of the person complained naainst recorded during an inquiry under s. 202 
cannot be resarded ns havioR been recorded under section 164 or 
364. and as such cionot be admitted in evidence ns proving itself 
aRainst him(5). 

EaromiMfl/iou f>rior to co»»mittme»it.—The examination of an 
accused, prior to commitment, is in the discretion of the Magistrate ; 
if the accuse! is unwilling to submit to examination, it is sufficient for 
(be Magistrate to make a role to that efTect. The provisions of this 
^ection have no application to such a noie(6). 

Record of questions and answers.—The whole of the examination 
of the accused trcludirg esrry question put to him and every answer 
Riven by him shall he recorded in fulU7). In recording the state- 
ment of the accused under section 342 the provisions of this section 
must be complied with. A record of the examination of the accused 
must be made under this section and that record must be shewn or read 
over to him. Merely recorded in the order-sheet or judgment that “the 
statement and examination of the accused recorded by the committing 
Magisirate was put in and read out to him. He declines to have made 
such statement”, is not a compliance with the requirements of this 


(1) fn re TangerJi/pollt. 45 51 230 
(233)-23 Cr, L J CtO— 1922 51. <0«4i 
M L 3 37 = 30 51.!.. T 107-(!92l) 51. 
W. N 779=14 L W 642:09 I 0 2C4 ; 
Keg V JJax Ilatan, 10 Horn II T. H. 
106; impress y. Anunt Jlnni.bC. 
954 ; liartndra Kumar v. Kmptror, 
37 C. 407 

(2) lug 7 Sh\rya, IB 219 ; Kmpe- 
tor V. (Jajadhar, (I8S3)A W. N. 213. 

(3) Parthoitm Da» v Emperor, 6 
let. £01=eP«t. L.T 757=28 Cr.L J. 
^037 = 9 A. I.Ci B. 16\= 106 1. O 221 
-A,' I. C. 1927 Pat. 809. 


(4) lihaxcani t. Emperor, 3 0. W. 
N. 810=99 I. C. 108=»1927 O 42=28 Cr. 

1.. J 7G. 

(5) Snt Narain ». Emperor, 82 0. 
1081-1OC. W. N. 61 = 8 Cr. [>. J. 138, 

(C) Empress y. Dom. 18 Or L. J, 
313=42 1.0. 145=11 8. L It. 62. 

(7) Mata Dm v. Emperor, 32 Cr. 

1.. J. 854 = 133 I. C 928 (232)=A I. 
R, 1031 O 166 = 8 O W N. 228=16 A. 
I. Cr. R. 478=15 W. P. Cr. I et. 3 ; 
Oehna •». Emperor, AIR. 1932 Lah. 
180-33 P. L R, 16=1932 Or. 0. 170= 
1871.0 95=33 Cr.L. 1. 414=18 A. 1. 
Cr. R. 110, 
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section(l). Where the Coart of Sesstoo did not record the examioation 
of the accused taken aoder s. 342 at all, but merely noted iu the 
order sheet that the accused declined to make any statement, and that, 
on being asked whether they would adduce any evidence, they replied 
iu the negative, the High Court, on a reference under s. '307 of the 
Code, set aside the verdict of the Jury and directed a retrial(2). In 
another case where no record was made by the Court of Session, but a 
note entered in the order sheet that the statements of the accused were 
read out to each accused, that they were asked if they would 
add anything, whereupon they said they would not, except one accused 
and that, after the court bad examined a witness called by itself, 
the accused were examined again, and stated they bad nothing further 
to say. and declined to examine any defence witness, the High Court 
set aside the conviction and sentences and ordered a retrial(3). It 
is obligatory on the trial court to make a record of the examination of 
the accused in accordance with the provision of this section, and the 
omission to do so vitiates the trial(4). Where the examination has not 
been recorded in full, so as to include the questions and answers, as 
required hy this section, it is not admissible in evidence without 
further prQof(5]. But it is not absolutely necessary for a Magistrate 
recording the confession of an accused person to put down all the 
questions put by him to the accused, if such questions were merely 
formal. The confession is oot rendered inadmissible, if the accused 
has not been prejudiced, merely because it is taken down in narrative 
form. The irregularity, if any, is cured by the examination of the 
Magistrate under s. 533(6). A true confession made by the person who 
takes part m a murder invariably adds something to the knowledge 
already possessed by the investigating officer and that is the greatest 
test of its truth. Where a person accused of murder makes a confes* 
sion, everything that be wishes to say must be recorded, even though he 
may not be very intelligent and may nsake a long and rambling state* 
ment. It is possible in such cases that there may be something in the 
Statement, which may give a clue to the man’s innocenceC?). 

Quesltofi eliciting co«/esjio«af sMement . — A Magistrate, in 
examining an accused under this section can only ask him to explain 
the circumstances which appeared against him. The Magistrate cannot 


(1) Folu T. Enxvetor, 6 Pal. L. J. 
147 (148), 

(3) Emperor r. Eani hJandat, 62 
0.403-41 0 U 3. 60=»3G Or. L. J, 
7Gl-eC I. r. 315-1935 Cftl.MS. 

(3) Saral Chandra v Emperor. 62 
C. 440-30 Ct. L. J, ia44-A. I. B. 
1035 C. 611-63 1. C.6C0. 

(4) B«« tbe MM* in the iMt two 
Bolei *nd Jlfriier Bepari ▼ J?mpfror, 
» C.W. N 930— 3C Cr h. 3 1033»s87 I. 
C. 020-A. I. K. 1920 Cut. 430. 

(5) Btg T. Kalla, 3 Bom. 11. O R. 
83V. Jteg.rpevadi. 2 Com HAB. 397; 
SlfO T. Ytlhoji, 2 Bom. IT. O. B. 398. 

(W A’^udirom t. Emperor, 90 Jj. 


3, 66; EeJiooy. Empress, 14 0. 639 ; 
Balmokand », Crotcn, 17 P. R. 1916 
Cr. : Queen t Goodith, 16 W. R. 68 
Cr. ; see Badan Singh v. Emperor, 
3 P B. 1909 Cr.: 8 a P. L. R 21 ; but 
•eo Empreu v. Bhairuh, 3 0. \Y. 
N. 702 ; Emperor v. Roiani Kania, 
8 0. W.H. 22. 

(7) Maia Dm v. Emperor, 93 Cr. L. 
J. 651—133 1 C. 228-16 A. I. Gt B. 
478-1931 Cr. Gas. 438-8 0. WN. 228- 
A.l.R. 1931 o. 166; Gehnn v. Em. 
peror, 83 P. L. It. ic—A- I. R. 1933 
Lah. 180-33 P. L. R. 10=1932 Cc.O 
179-187 I. C. 95=93 Cr. L. J. 414=18 A. 
1. Cr. R. 110, 
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pat bim any qafstton which mayeliat a conlcsston:»i slalemenlU), Tho 
object of the exnmioation ol an nccased person under section 342 i3 
only to enable him to explain any circumstances appearirR in evidence 
against him, and the examtnalton oucht not to be conducted in the 
manner of the cToss-examinalion of an advcise witness. A Judge or 
Magistrate is not entitled to establish a soft of a court of inquisition to 
force a prisoner to commit himself by making some incriminating or 
embarrassing admissions or statements after n series of questions, the 
exact effect of which he may not be able to comprehend(2). Where the 
examination ol an accused is not such as is contemplated by the Code 
but IS really a cross<examinatioQ it should be left out of coosideration(3). 
The examination of the accused conducted by putting a long composite 
question is irregular and not lo accordance with lanr(4). 

Modi of rtcordtnR con/fsxion.— The procedure of recording con* 
fessioQ by questions and answers is ordinarily to be deprecated. The 
confessing person should be left to narrate his story ns a whole without 
any unnecessary interfereoce and allowed to give all the details that be 
remembers and wishes to describefS). Where a Magistrate records the 
statement of an accused in English in a narrative form, after the Police 
IS removed from the court room, and be is satisfied that the accused is 
not tutored by any body and tbe statement is translated to the accused 
who admits it to be correct and fixes his thumb-mark thereto, the state* 
meat is admissible io evidence aod aoy formal defects that might have 
been made in the recording of it ate cured by s. 533(6). ' Tbe mere 
absence of tbe questions put by tbe Magistrate to tbe accused on the re* 
cord, if the prisoner is not prejudiced in aoy way by the omission, does 
sot make a confession illegaU?)* ^be irregularity is curable under sec* 
tion 533 of tbe Code(8). 

Record need not be in Magistrate’s handwriting.'— There is 
nothing in tbe Code which necessitates a Magistrate to take down such 
examinations in his owo band. It is enough if be appends a certificate 
that tbe examination was conducted in bis presence, and contains accu* 
rately all that was said by tbe accused(9). 


(1) Tufani Shtilch t. Emveror, K 
I.O. 6G7=1SC L J. 313-}3Cr. L. J. 
aSi; £mperor ^ Detoan, H 1. C. 
9CI-4 Pat. L.T. 166*1923 r»l. 15-91 
Cr. L. J. 497. 

(2) Faiir Singh t. Croum, 11 A. I, 
Cr. B. l«2a Ct. L J. 769-110 I. C. 
801. 

(3) jNirtt V. Emperor, 71 1 C. 319=1 
Pat. 630=1922 Pat. 683-4 Pat L T. 
76-24 Cr L. J. 91. 

(4) Baani v Emperor, 103 I. C. 
617—1927 lAh. 650=28 Cr L. 3. 767, 

(6) Gehna t. Emperor, 83 P. B. 
16-A. I B. 1933 Lab. 160-1933 Cr. 
0. 179-137 1. 0.95=33 Cr, b. 3. 4U*-)8 
A. I.Cr. R. 110; Mata Din v. Em- 
p»rnr.32 Cr.L. J. 654-132 I. 0.228-16 
A.I Cr.B. 478 - 8 0. W. K. 323=t931 
0. 166. 


(6) Emperor ▼. Deo Dati, 46 A 
166-21 Cr.L. J. 6=71 1. 0. 54 = 20 
A. L.3. 915; Empreti v. ilaj/hu, 23 B. 
291; .f'mpresa T. i^acAanno, (1891) A. 
W. N. 65 ; Empresi t. Anta, (18921 A, 
\Y. N. 60; cf, Jai Narain v. Em- 
prees. 17 0 662. 

(7) Nawab t. Emperor, 100 I. 0, 
8?l-1927 Lah 9«6=2a Ct. L. J. 341; 
Empresa y. ^’affominr, 12 C. L R. 
120 ; £'mr«rorT. Muhammad Alt, tG 
A. 301 ; cf. Bari Kriihnaji y. Em- 
peror, A. I It 1934 Nag. ai3 ; Jlam 
SaXhia y. Emperor, A. I. R. 1934 Pat. 
65l-t5P.L T. 680-1934 Cr.O. 1839. 

(8) Emperor v. Muhammad AU, 

56 A. 302. 

(9) Quern y. Zueftv iVorai'n, 20. W, 
R. Or. 50. 
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Language —The law requires that ordinarily the statement of the 
accused should be recorded in the language of the person making it, 
the object being to represent the very words and expressions used so as 
to ensure accuracy, and prevent misrepresentation or misconstruction of 
what was said(I). The whole of the statement of the accused should 
be accurately recorded as nearly as possible in the words used by 
him(2). The Full Bench of the Calcutta High Court, in the case of 
Nilniadhab v. BmprcssU) expressed a doubt whether the provisions of 
s. 164 read with s. 364 could be complied with where the answers 
made by an accused to a Magistrate in oue language are taken 
down in another, unless it could be shown to be impracticable to 
have taken down the answers in the language in which they were 
given and whether the delect could be cured hy s. 533. This 
decision was a subject of consideration in a later case of the same 
court, reported as Jai Narain v. BntperorM, in which Maepherson and 
Hill, JJ., held that if it were impracticable to record a confessiou 
in the language in which it was made, the impracticability should be 
shown by the prosecution. The next case in which the matter has 
been dealt with more exhaustively is Lai Chaud v. Ettipress{5). In 
this case, the court did not agree in the view of the law which formed 
the grounds of the judgment injur Narayan's case and held that where 
a confession was recorded in aootber language, it might be presumed 
that the law had been compiled with and that it had been impracticable 
to record the confession in the same language as that in which it 
was made. But according to Oudb and Madras Courts where a state* 
ment made in vernacular to a Magistrate, under this section, is taken 
in English, it cannot be presumed, without evidence, that the statement 
has to be recorded in English, as they could not be recorded in the 
language in which they have beeo made{6). Where the accused was 
examined by the Magistrate in Marbatti and gave his answers m 
Marhati, the statement should be recorded in Marhati. It is illegal 
to record them in English(7). Where a confe'ision of an accused given 
m Bi*ngali was recorded hy the committing Magistrate in English and 
the Magistiate in his evidence before the Sessions Court deposed that 
he could not write Bengali well and that be had uo mohurrir at the 
time when the confession was recorded, it was held that the provisions 
of this section had been sufficiently complied with(8). Where an 
accused, a Manipuri, was examined before the Magistrate through an 
interpreter, who obtained his answers in Manipuri, and they were record- 
ed in that language and the interpreter translated them into Beneali 
and they nnrn rncorded by th« Mae.sUaln in Eneli.h and ths slaterannts 
in lirglish and that m Manipuri were found to differ it was held that 
the statement recorded m Manipuri must bo taken to be the record in 


(J) Btnperor r. yani / fandal,61C 
<03 (lOCl-it c. L J. 60-50 fr, K J 
7Ct-eGl.O.S16-19i3 C»l, 676; jEm- 
pTfi** A’ogo/. 51 C. CU. 

(5’o| 6 C. 850 

b) 16 C. 695 r. B. 

(41 17 80J. 

(5) 18 C. 649. 


Baicar t Empemr, 10 O. 0 
9 ^ • Lmpresa v. Vtru. 

n Surmal. R,t Un. Cr. 

Lmprtss ». Vitram, 21 B. 

(B) Emprtsa v. llazai Mia. 25 C. 
9C.’uj*6r Bmperor', 
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(he ca«e. !t was satJ th^t had the Maaipuri statement not been made, 
the Maci^trate by recotdinc the statement in Knplish would not have 
strictly ccmpl'^d with the spirit and intention of s. 364 though the 
record in Knelish miKht not necessarily have been inadmissible in 
eviderce(l). Where the statement of the accused was recored in 
Enclish but it was translated to him and he admitted It to be correct 
and affixed his thumb mark thereto, it was held that section 533 com. 
pletely cured any formal defect which mi|;ht have been made in the 
recordiaR of the co’ife>sion(2). Where the confession of an accused 
given partly in Bsncali and partly in English was recorded in English 
and the accused read through his statement and corrected it, it was 
held (hat the pros isions of this section were complied with(3) The 
Magistrate need not record the statement of on accused in the words 
of the very language in which it is made, when it is a foreign 
language, the record must be m the language in which it is 
interpieted(4). In the absence of any inference of prejudice, a confession 
does not become inadmissible against the maker merely because"it is 
wtmen down by the Reidcr of the Magistfatc(5). But a Police Officer 
cannot be empIo)eJ even ns a scribe to lake down such a coDfessioo(6). 

'Record to be shown to the necused.’*— The record shall be shown 
or read to (he accused. In the absence of evidence that the record 
was shown or read (0 (he accused the Matement made by him cannot 
be used as evidence against him(7). Before a statement can be admit* 
ted m evidence, it is necessary to see that such statement has been 
deliberately made and recorded, and that after being recorded, it has 
been shown or read over to the accused so that he might be assured 
that bis words have been correctly taken dnwn(8). A Magistrate who 
shows or reads a coofesstoo taken in English to a native who does 
not understand Eoglisb, caonot be said to comply with the provisions of 
this section(9}. 

Sub'Section (2). — The statement shall be signed by the Rccused(IO) 
or, if be is illiterate bis thumb impression should be taken(ll). It shall 
also be signed by the Magistrate. The signature or tbumb>impressioii 
of the accused should he taken in the presence and under the control of 
the Magistrate bimself(l2}. A confession which bears neither the signature 
of the Magistrate nor of (he accused is not in strict accordance with the 
provisions of this section. But the fact that it has been duly made by 


(1) Emprtts V iS'affaZ, 21 C 642. 

(2) Emperor v. l)eo Dot, 4S A 1C6 ; 
Ernp’eta.n. Aotu. (Ifitli) A. W. N. PO; 
Emprens t. Vi»ram Sabaji, 21 B. 
495 ; Haiti Ham v. Empress, 7 P. 
B. 1699Cr. ; Empress r. Chatter, 16 
0 P. L. R. 1542. 

■ (3) Nxlmadhab v. Emperor, 5 Pat 
171 (body)=27 Or L J 957 (963) 

(4) iifijpreas V, Voimfci/ee. 50.626. 
(6) Badan Singh t Emperor, 2 P. 
B. 1909 Cr 

(6) Khudiram v Emperor, 9 C. L. 
7 . 55 ^ 1 . 0 . 635 . 


(7) iVnperor v. Deican, 24 0. L J. 
497=4 Pat. I;. T. J8R ; fatu-r. Empe- 
ror. 6 Pat. h 3. 147. ^ 

^^(8; Queen v. Alarum', 7 W. R. Cr. 

( 9 ) Queen v. Bhceheehee, 4 N. W. p'. 
II C H 16. 

( 10 ) Sadananda v. Emperor, 82 0 
^ (If the accused can write, hia 
thumb impressicn is notsuflicient ) 

( 11 ) See the case cited m the last note 
and EmperoT'r. DeoDal, 45 A. 166. 

(19) Empress v. Bhika, Rat. Un. Or, 
(^ae.687. 1 
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Language —The law requires that ordinarily the statement of the 
accused should be recorded in the iattgaage of the person making tt, 
the object being to represent the very words and expressions used so as 
to ensure accuracy, and prevent imsrepresentation or misconstruction of 
what was said(l). The whole of the statement of the accused should 
bo accurately recorded as nearly as possible in the words used by 
him(2). The Full Bench of the Calcutta High Court, in the case of 
Nihnadhab v. EmpressU) expressed a doubt whether the provisions of 
s. 164 read with s. 364 could be complied with where the answers 
made by an accused to a Magistrate in one language are taken 
down in another, unless it could be shown to be impracticable to 
have taken down the answers in the language in which they were 
given and whether the defect could be cured hy s. 533. This 
decision was a subject of consideration in a later case of the same 
court, reported as Narain v. Etitperorii), in which Maepherson and 
Hii), ]J., held that if it were impracticable to record a confession 
m the language in which it was made, the impracticability should be 
shown by the prosecution. The next case m which the matter has 
been dealt with more exhaustively is Lai Chaiid v, Empress[5)> In 
this case, the court did not agree m the view of the law which formed 
the grounds of the judgment in Jai Narayan's case and held that where 
a confession was recorded in another language, it might be presumed 
that the law had been complied with and that it had been impracticable 
to lecord the confesnoo in the same language as that in which it 
was made. But according to Oudb and Madras Courts where a state* 
ment made in vernacular to a Magistrate, under this section, is taken 
m English, it cannot be presumed, without evidence, that the statement 
has to be recorded in English, as they could not be recorded in the 
language in which they have been made(6). Where the accused was 
examined by (he Magistrate in Marbatti and gave his answers in 
Marhati, the statement should be recorded m Marhati. It is illegal 
to recoid them io Englisb(7). Where a confession of an accused given 
in Bengali was recorded hy ibe commilfiog Magistrate in English and 
the Magistrate in his evidence before the Sessions Court deposed that 
he could not write Bengali well aad that he had tio moburrir at the 
time when ibe confession was recorded, it was held that the provisions 
of this section had been sufficiently complied with(8j. Where an 
accused, a Manipuri, was examined before the Magistrate through an 
interpreter, who obtained his answers in Manipuri, and they were record- 
ed m that language and the interpreter translated them into Bengali 
and they were recorded by the Magistrate m English and the statements 
In English and that in Manipuri were found to differ it was held that 
the statement recorded in Manipuri must be taken to be the record in 


(t) Emperor r. A'oni f, 

eO3(<0C»-4li L 3 M-3C fr U J. 
7Gl-eOl.O 3t5— lOiS C«l. 675; Em- 
pTtt$r 21 0. Cl7. 

(1) Empreur. taimWee, 6 a 826 

(«0). 

p) 15 O. 505 P. B. 

(4117 0.601. 

(5) 16 C. 510. 


(G| Baurar v Enip eror, 10 O. 0. 
^ ’ Empress v. Viru, 

(7) AVnperofT. Surmol, Rat Un.Cr. 

' T, Visram, 21 B. 

(8) Empreisv Eaeai Uia, 23 C. 

9 a ^ *6r "r- Emperor', 
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Ihe cast. It was said that had the Manipuri statement not been ni.aJe, 
the Magistrate by fccordinR the statement in Knglish would not have 
strictly complied with the spirit and intention of s. 364 though the 
record in English might not necessarily have been inadmissible in 
evidenced). Where (he sta(emeit( o/ the accused was recorrd In 
English but It was tfan«lated to him imd be admitted it to be correct 
and affixed his thumb marie thereto, it was held that section 533 com* 
plctely cured any formal defect which might have been made m the 
recordiBg cf the confessionl2). Where the confession of an accused 
given partly m Bergali and partly in English was recorded in English 
and the accused read throng*! his statement and corrected it, it was 
held that the pros istons of this section were complied \sith(3) The 
Magistrate need not rreerd the statement of an accused tn the words 
of the very language in which it is made, when it is a foreign 
language, the record must be in the language in which it is 
interpreted(4). In the absence of any inference of prejudice, aconfession 
does not become inaJmts>ible against the mal<rr merely because -it is 
written donn by the Reader of the Magirtratefi). Uu( n Police Officer 
cannot be emplojed C'cn at a scribe to taltc down such a cODfessiOD(6). 

‘Record to be shown to the accused.*— The record shall be shown 
or read to the accused. In the absence of evidence that the record 
was shown or read (0 the accused the statement made by him c.annot 
be used as etidence against him(7) Before a statement can be admit, 
ted in evidence, it is necessary to see that such statement has been 
deliberately made and recorded, aod that after being recorded, (t has 
been shown or read over to the accused so that be might be'assureJ 
that his words have been correctly taken dnwn(8). A Magisirnte who 
shows or reads a confession taken m English to a native who does 
not understand English, cannot be said to comply with the provisions of 
this sectionf^}. 

Sub-section (2). — The statement shall bo signed by the accused(lO) 
or, if be is illiterate bis thumb impression should be taken(Il). It shall 
also be signed by the Magistrate. Tb« signature or thumb impression 
of the accused should be taken in the presence and under the control of 
the Magistrate himself{12). A coofe'sion which bears neither the signature 
of the Magistrate nor of the accused is not in strict accordance with the 
provisions of this section. But Ibe fact that it has been duly made by 


(1) £'mprr*J V SagaJ, 21 C, 649. 

(9) Emperor v. Deo JJat, 45 A 1C6 ; 
Emp-eta ^ Autu. A W. N.fO; 

Emprexs v. Vrsram Sabaji, 21 B. 
495 , Ilaili Ham v, Empreaa. 7 P. 
B. lB99Cr. ; Empress y. (J/iatter, 16 
0 P. L B. 122 

(3) Etlmadhab v. Emperor, 6 Pat 
ni (body)=27 Cr L J. 957 ^963) 

(4) Empress Vaitnbilee, 6 0.626. 

(5) Badan Sxngh r Emperor, 8 P 
B. laOOCr 

(6) Khudiram i- Emperor, 9 C. L. 

J. 66=? I. 0. 625. , . . 


(7) Emperor v. Drtcan, 94 Q L 3 
^^6) Queen v. Naruni, 7 W. R. Cr. 
k“i 6" ’■ * N. w. P. 

( 10 ) Sadananda v. Emperor. 9 o n 
♦V® uV »ceu8e(l can write, hie 
thumb-tmpressicD is not sufSelent \ 

(11) Si.th,c..«cjl.dln th. t.'.t ool, 
and Emperor y. Dev Dat, 45 a ihr 

(13) Empress v. Bhtka, Rat n.. rl. ‘ 
fas. 687. ' 
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the accused can be proved by further evidence under s. 533 and except 
perhaps in cases which are not easily concewable, the accused is not 
likely to be iojured in his delencs on the merits on account of such an 
omission(l). The statement not signed by the accused is, however, 
inadmissible until the defect is cured in a manner prescribed by s. 533(2). 
The absence of the accused’s signature is a defect which does not really 
affect the merits of the confession and is one which can be remedied 
by the examination of the Magistrate or some one who was present 
when the confession was recorded(3). Under s. 533, if the record of a 
confession is inadmissible owing to failure to comply with the law, such 
as an omission to obtain the signature, or mack of the person confessing 
to the document, parol evidence, Dotwithstanding anything contained 
in s. 91, Evidence Act, may be given of the terms of the confession, 
and those terms, if and when proved, may be admitted and used as 
evidence in the case, if the defect is such that it has not affected the 
merits of the defence(4]. 

Refusal to sign . — A Magistrate recorded the confession of the 
accused in accordance with the provisions of this section; but through 
an oversight he did not take the signature of the accused. He tried to 
obtain the signature of the accused in jail the next day but the accused 
refused to sign. The Magistrate and bis clerk were examined as to the 
confession by the Sessions Judge at the trial. It was held that the 
confession was admissible in evidence and the failure to secure the 
signature was cured under the provisions of s. 533, the irregularity not 
having injured the accused as to bis defence on the merits(5). An 
accused person who refuses to sign the record of bis examination does 
not commit an offence punishable under s. 190 of the Indian Penal 
Code(6), though there is authority to the contrary b1so(7). 

Certificate of Magistrate or Judge.— >Tbe record of confession 
must bear the certificate required by this section. It is not enough if 
it bears the signature of the MagistratefS). The certificate need not be 
written by the presiding officer of the court. It is sufficient if it is 
signed by him(9). A certificate which contained the words "taken by 
me but in which the Magistrate omitted to record that the prisoner’s 
statement was taken in bis bearing, was treated to be substantially a 
compliance with this sectioD(lO). A defect in the certificate can be 
cured by examining and taking the evidence of the recording officer(ll), 


<8) Reg r. Dayal. 11 Bom. II. C. B. 
S37 (530). 

(I) Rmprets T. Itaghu. 23 B 221. 

(5) Ifa yinr.L'mperor,! R. 789- 
121 1. C. 7B2. 


(6) Smprror t. Da Tin. 3 1.. B. B. 
1C9*«4 Cr. L. 3 205 ; Imperatrix v. 

Sinapo^ « 21 . is. 


(7) Emperor V. Vmar Khan, 39 A. 
399=»18 Cr. L J. 659=39 I. 0. 703. 

(8) Queen t. Bheebeehee, 4 N. W. P. 

5. (81); Empreu t. Lai 

Shtikh, 3 C. W. N. 387 (389). 

(9) Queen r. Detza Hossain, 8 W. 
B.Gt. 85. 

(10) A’woiv. Emprest, 6 C. L. R. 353 
=5 a 958. 

(11) £mprei* t. Balatur, 8 O. P. L 
R. C; JS'mperor r. Lai 6'heikh. 8 0. W. 
l^38i ; J?eg *. Peradi, 2Bom. H. C.B. 
3OT : impress t. Auga Valayan. 22 
«. 18 ; Emrvess r. Doghu. 23 B. 221 • 
Dadan t. itnperor, 2 P. R, 1009 Ci 
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IboMKh ihete is autbority to tbe contiaiy also(l). But it cannot be 
cured by examining; a witness to prove that it was taken down in tbe 
handwritioR of the Magistrate htmself(2). The absence of the certl* 
bcate is not necessarily fatal to the admissibility of the statemeDt(3). 
But the defect cannot be cured by the addition of the certificate at the 
direction of the District Magistrate after an appeal is disposed of(4). 

Sub section (3).— The memorandum which is referred to m this 
sub section IS the memorandum of the etamioation of tbe accused, that 
is, the statements made by the accused. It is to be written in the 
MacisUate’s own bacd(5). The record of confession, upon which a 
prisoner IS convicted need not he attested by tbe Magistrate trying tbe 
accused, as required by this seclion(6}. Failure to keep a memorandum 
of tbe statement of an accused cannot vitiate a trial by Presidency 
Magistrate!?). 

Sub-section (4).— The last words of sub-section (4) namely “or 
in the course of a trial held by a Presidency Magistrate “ were inserted 
by the Amending Act of 1923, thus making tbe other sub-sections of 
this section inapplicable to a record by a Presidency Magistrate in the 
contse of a trial held by him(6). A Presidency Magistrate is cot 
bound to record tbe examination of the accused either in full or in 
substance, in tbe case of non-appealable cases. In such cases tbe column 
provided for this purpose to the form prescribed by tbe section 370 
must be filled up somehow. Even tbe entry of tbe word “denies" 
may be suBicient(9). 

Examination of accused collectively.*— Tbe recording of the 
statement of two accu<ed persons collectively, instead of separately, 
is an illegality which vitiates the proceedings! 10). 

Non-compUance with the section.— It is obligatory on the trial 
court to make a record of tbe examioation of tbe accused in accordance 
with tne provisions of this section, and tbe omission to do so vitiates 
tbe triaUll). The omission to comply with tbe formalities may, 
however, be cured in the manner slated by section 533, which provides 
a remedy by allowing evidence to be taken that tbe accused duly 
made tbe statement recorded!l2). Section 533 is intended to apply 


(1) Emprest y. Slunnoo, 4 C ij. B. 
157 

(2) Etnprtit y. Bdlamr, C 0. P. 
L. R 6 

(3) Ileg y Vyankairav, 7 Boro. II. 
C B. 60 

(4) Ibid. 

(6) Tuiaram v. Emperor, 65 B. 
536 (346)s31 Cr. L. J. 6&6sll3 1 C 960? 
85 Bom. h. R. 334=A. I. R. 1933 B 145^ 
(1933) Cr CaB.467=lDd. Bui, (1933)3. 
261 F. B : Ttkoo y. Empresz, 14 C. 
639. 


(«) In re Chuman Shah, 3 C. 766= 
2 C. L E. 317 


(7) Sadagar v. Emperor, 66 C, 
1067. 


(8) Sadagar ▼ Emperor, 66 C. 1067 
(1069)=49 0. I* J. 26l-*116 1. 0. 604- 
1929 C 406. 

(9) Ibid 

( 10 ) Ghaetia y. Crown, 6 Lah. 654— 
931. C, 72 = 1926 Lah. 166=27 Cr, L. J. 
408=27 P L. B. 85. 

ill) Sarat Chandra y Emperor, M 
C 446 , Bepart v. Emperor, 29 0. W 
N.939=26 Ct L. J. 1032=87 I. C. 920 
-A. I. R. 1926 U. 480; Emperor y. 
Idandal, 52 C. 403=41 C. L. J eo. 

(12) Jai Narain y. Empress, 17 C. 
661; iot Chand t. Empress, 18 . 0. 
649 ; Beg. y. Vithojs, 2 Bom L. B. 
898; Ahmed Dm v. Empress, ISSl 
P.B. 20 Cr.; Sher Smgh y. Empress, 21 
P. R. 1881 Or. 
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to all cases in which the directions of the law have not been fully 
complied with and would apply to omissions to comply with the 
law as well as to infractions of the !aw(l). A statement irregularly 
recorded by a Magistrate may be cared by examining the Magistrate(2). 
Even i( a statement be not recorded strictly in conformity with section 
164 so long as the Magistrate purports to have recorded it under 
this section, and even after the statement has been received in 
evidence, section 533 can be resorted to and evidence taken, that 
an accused person duly made the statement recorded(3l. Magistrates 
should in all cases be careful to observe all the provisions of section 
164 and this section, for although various defects ban be cured, the 
value of the confession may be very much diminished by non- 
compliance with the strict letter of law(4). The true principles 
which shouM govern such cases are those which are laid down in 
Qucen-Entpress v. Virff«(5), vis., that s. 533 merely gives legal 
sanction to the maxim Ornttia Procstitfiuniur rtie esse acta- The 
test laid down is that whenever no attempt has been made to comply 
with the provisions of the law, s. 533 would not render a confession 
admissible. Where no record whatever has been made of a 
confession, such confession cannot be proved merely by oral evidence(6). 
The evidence which is made admissible by s. 333 is the 
confession itself and not the evidence of the Magistrate of its 
coDtents(7). 

36 5. Every High Court established by Royal 
Seoaidotetideoce Charter, aud the Cnief Court of Oudh 
in High Court. shall, from time to time, by general 
rule, prescribe the maimer in which evidence shall be 
taken down in cases coming before the court, and the 
evidence shall be taken down in accordance with such 
rule. 

Amendment explained. — The word ** shall ’’ was inserted by the 
Ameodiag Act of 1923, thus makiog it compulsory upon High Courts to 
prescribe by rules the mannet ro which evidence should be taken down. 
• It IS not necessary the Judges of the Court should take down the 
evidence themselves. But there should certainly be some record(8). 
The words “ and the Chief Court of Oudh” have been added by the 
..Oudh Courts Act. XXXII of 1925. 


(11 Itama Kanyappa v Emperor, 
laoi C. S&0-91 Bom. L. B. S6S=«t939 
B. 317 ; Empress t. Vttratn ila&aji, 
91 B 495 : Empresi Jtaghu, M B. 
911; Empress *. V'lron. 9 M 924^3 
.W'elr. 125; Emperor 'i. Deo DuU, 45 
.A. leC; Jtamai v. Emperor, S P*t 
B79-B1 I C. 45S«9QCr. L. J, SU-A. 
X.B. 1925 r«t 191. 

(9) llama Tarayappa t. Emperor, 
190 1. C. 350— J1 Bom. L. R. 565—1929 
Horn. 327 ; Dayin » Emperor. 132 1. C. 
769 Rang 759; Mala Udtni v. 
Emperor. A. 1. R. 1931 Lah. 18 ; Itatli 
Ham t. Empress. 7 I‘. B. I8fi3; et. 
Hga San lav. Emperor, 4 I. C. 


769=17 B. R. 1909, 1, Eri. P. S-11 
Cr. L J. 41; Harphul y. Emperor, 
75 1. C. 762«1923 Lah. 429=25 Ct. L. 
56 

(3) .Bayim v. Emperor, 121 1 .C, 789= 
IBAag 759-1930 E. 63=31 Cr.L.J, 297. 

(4) Haiti Jlam v. Empress, 7 P. B 
1899 Or. 

(5) 9 M, 224-3 Weir 195, 

f6) Emperor y. Gulabu, 35 A. 260 — 
14 Cr, L 3. 24. 

f^ariyappa y. Emperor, 

L% 'sw’ -aaT-sirBom. 

195W Joint Committee 
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CHAPTER XXVI 

OF THE JUDGMENT. 

366* (I) Tlio jiidRmont in ovorj’ trial in any 
Moaeof delircr. ciiinintil coiut of original jurisdiction 
iDgiudcnent. shall bo proiiouticcd Or tbo substance of 
such judgment shall bo explained,— 

(rt) In open court either iinraodiately after the 
tcruiinaiion of the trial or at sumo subsequent 
time of which notice shall be given to the 
parties or their picadors, and 
(t) In the language of tho court, or in some other 
language which tho accused or his pleader 
understands : 

Provided that tho whole judgment shall be read out 
by tho presiding Judge, if I»o is requested so to do either 
by the prosecution or tho defence. 

(2) Tlio accused shall, if in custody, bo brought up, 
or, if not in custody, bo required by the court to attend 
to hear jiulgmcut delivered, except where his personal 
attendance during tbo trial has been dispensed with and 
the sentence IS one of flno only or he is acquitted, in 
either of which cases it may be delivered in the presence 
of his pleader. 

(3) No Judgment delivered by any criminal court 
shall bo deemed to be invalid by reason only of the 
absence of any party or his pleader on tho day or from 
the place notified for the delivery thereof, or of any 
omission to serve, or defect in serving, on the parties or 
their pleaders or any of them, the notice of such day 
and place. 

(4) Nothing in this section sliall be construed to 
limit in any way the extent of the provisions of sec- 
tion 537. 

Judgment. — The Code does not define a Judgment: this section 
only speaks of a judgment on trial and the next section only says what 
“ every such judgment," i, e., every judgment ou. trial, should coa- 
tain(l). There IS DO reason why an order of conviction on a plea of 


(1) Girtbata v, iladarr 60 C. 833=1932 0. 699 (703)=66 C. L. J. 79. 
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gmlty or an order finally terminating the case at that stage (i. e., before 
empanelHoR a Jury) cannot be r^arded as a judgmeot(l). But it is 
hardly open to argument that a refusal by the Magistrate under s. 476, 
to file a complaint against an accused person, amounts to judgment 
within the meaning of sections 366 and 369 which may not therefore be 
subsequently reviewed(2). Judgment means the expression of opinion 
of the Judge or Magistrate arrived at after due consideration of the 
evidence and of the arguments(3). An order of dismissal under s. 203 
or s. 253 is not a iudgmeotl4). An order of a Presidency Magistrate 
dismissing a case for default of appearance of the complainant is not a 
judgmeat(5). An order of a District Magistrate dismissing an appeal in 
default of appearance is not a ‘judgment' in any sense, and s. 369 infra, 
affords no obstacle to the restoration of the appeal(6). But an order 
under s. 204 directing the issue of a summons is not a judgment(7). An 
order under s. 421, infra, summarily rejecting an appeal is ajudgment(8). 
It is more than doubtful whether the final order of acquittal on a 
petition of compromise is a judgmentlO). 

In every trial. — Trial begins when the accused is charged and 
called on to answer and then the guestton before the court is whether 
the accused is to be convicted or acquitted, and not whether the com- 
plaint IS to be dismissed or the accused discbaTged(lO)> Hence au 
order of discharge by a Magistrate under section 253 upon a withdrawal 
of complaint by the complaioaot is not a judgment witbiu the 
meaning of this sectioQ(U). A trial, as the word is used in the Code, 
is completed, before the judgment is proooUDced(12). 

Shall be pronounced in open court.— The judgment of the court 
does not become operative until it is pronounced in open court(13). 
The delivery of judgment and the passing of sentence is an integral part 
of a criminal trial. It is not a mere formality and, consequently, where 
a judgment is signed and dated before delivery and is translated to the 
accused by the court interpreter, the Judge himself being absent, it 
amounts to a breach of the provisions of s. 367 and cannot be treated as 
a mere irregularity to be cured by section 537. It has been so held by the 
Lower Burma Chief Coutt(14). But it has been held by the Allahabad 
High Court that where a Magistrate after finishing the trial of a case, 
bat before delivery the judgmeot, is physically incapcitated to come 


(t) Ibid 

(2) HajahaU r Emperor, A. t, 
1930 B. 816-1030 Cr. U. 1147-3< 8. 
8. 44C. 


It. 

L. 


' • 6.J. U, i.jtui'i, u «ium. 

Uli. 3:0-i Cr.l. J. 263. 

A'umar t. Jlamjee, 4 C. 

(6) -/rafancAontZT.A'rTirer&r. 6K. li. 
*0; litihult T. i^anmoni. 10«C. 
L. 3. 60. 


(7) LaJit V. Empn-or, 25 Cr. L. J. 
464-77 1.0.810. 

^^(8) Etnprtu T. Bhimappa, 19 B. 

(9) ITtttta y. Crown, 29 P. R. lou 
Cr. at p Da. 

(lOj Per Wallis, J. in Earayano' 
tuftniy y. L'tnperor.Zm, 320(231). 
l>l} Anmad Jius«atn r. JUahomed 
Atlart, 29 C. 726P. B. 

’• C/*ocA:a/inpam, 62 
5i; 274-29 Ix W. lOS- 

(1929)11. W. N. CO-loao II. 201. 

A W N ^7*” ’■ ilojid, (1S92) 

r* 24 Cr. L 

i- 664—1 Bur. Ij, J. ia2fe.70 I. C. 828. 
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to court, aod. therefore, writes and signs his judgment and sends it to 
be delirerei bjr another Magistrate who delivers it, the wrong procedure 
thus adopted is a mere irregularity aod is completely covered by 
section 537(1). There is no provision which requires that the High 
Court, after pronouncing a judgment in open court, should date and 
sign the same. The. criminal appeals disposed of by a Judge of the 
High Court by the delivery of the judgment in open court, and taken 
down by his judgment-writer must be dermed to have been finally 
disposed of by him ; the omission to initial the fair copy of the judg* 
ments is in no way a serious defect(2). 

Judgment of Bench of Magistrates — This section requires tha^ 
the judgment of a criminal court should be pronounced by the court* 
When the members composing the bench leave the bench, there is no 
court at all. The mere fact that the presiding officer sits in the court 
room aod whites his judgment, will not make that a court. The mere 
delivery of a judgment may be left to the presiding officer by the other 
members of the bench, but they must be aware of what the judgment 
cootaiDs(3). 

Pronouncement of judgment written out by the predecessor. — 
It has been held in Calcutta that the presiding oHicer delivering the 
judgment in a criminal case should be the officer who is responsible for 
the reasons therefor and the Magistrate who makes himself responsible 
for the judgment must always be the Magistrate who before delivery 
of the judgment bad considered the evidence on record and bad also 
listened to the arguments, if any, on behalf of the accused. Where, 
therefore, a Magistrate delivers a judgment written out by bis prede* 
cessor the judgment is passed without jurisdictioD(4). This veiw is 
in accord with that takeo by the Allahabad High Court(5), but is 
opposed to that taken by the Madras High Court(6) and Oudh Chief 
Caurt(7). According to Madras aod Oudb Courts the succeeding 
Magistrate can date, sigu aod pronounce a judgment written by his 
predecessor and thus adopt it as bis own. 

Judgment written by officer while on leave.—A judgment 
written and signed by a Magistrate who has proceeded on leave and 
has ceased to exercise junsdictioo to the case is, in fact, no judg- 
ment at all(8}. 

Pronouncement of judgment in accused’s absence. — An accused 
was present throughout a trial whilst the evidence was taken ; but be 


(1) J/»r Md T Emperor, 24 Cr. 
L. J. 173 *-21 A L 3. 137=71 I. 0. 625. 

(2) Pragmadho Stngh Emperor, 
SiOr. L.J.703=A. I. E 1933 A. 40»55 
A. 132. 

(3) Ramaknitah v. Suhba Rao, A. 
1. B. 1928 M 1172»28 L. W. 4gs=U928) 
U W.N 785=112 1.0. 61. 

(4) Jogeih T. Swerxdra, 134 T. 0. 
1265-33 Cr L. J 60- A. 1 B. 1931 0. 
637=35 0 W. N 838=1931 Cr. 0. 837 ; 
Mahomed Rapque Emperor, I. 
0. 70-A. I. B. 1926 0. 507 -27 Cr. L. 

Or. F. 0. 65. 


j 406=43 0. L. J. 10 5 Baisnab Charan 

V. Amin Ah, 50 0. 664=38 0, L. J. 
702 - 24 Cr. L J. 489 =72 I. C. 953=A 
I B. 1924 0. 55. 

(5) Empress v. Jia Lai, (1889) A. 

W. N. 181. 

(6) Inre-Sanknra PiUai, 18M. L. 
J 197=7 Cr. L. J. 469 

(7) ChandiJca v. Emperor, 28 O 0. 
109-11 0. L. J. 725 

(8) Chandra A'isAore v. Emperor, 
18 Cr. L.J. 10-36 I. C. 842-21 0. W. N. 
755 . 
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bavioR thereafter abscooded, the Magistrate passed sentence upon him 
in his obsence, and on bis re-arrest re-pronounced his judgment. ‘ It 
was held that the case might be regarded as falling under s. 537 at 
least for the purposes of a review not sought by ibe accused, but that 
the Magistrate should not have pronounced judgment in the absence' 
of the accased(l). Sub-section(2) contemplates the absence of the 
accused upto the stage of jndgmeot and even after that stage where 
the judgment is one of acquittal or one awarding a sentence of fine\2).' 

Judgment to he delivered without delay. — Incrtminal cases, judg- 
ments would be delivered without undue delay, because delay is not 
only unjust to the accused as it prevents them from appearing at once, 
but it is opposed to the principles of law(3). 

Omission to pronounce portion ot judgment.— The omission to 
pronounce a portion of the judgment imposing fine which the Magistrate 
has written, and his omission to date and sign the judgment at the time 
of pronouncing It are omissions covered by s. 537(4). 

Conviction or acquittal before judgment. — In Queen-'Bt»pres5 v. 
KargohiudlS) tbe sentence was passed first and the judgment written 
afterwards, and it was held that inasmuch as the sentence in 
the case of a conviction, and the direction to set the accused al 
liberty in the case of an acquittal, can only follow on 
tbe decision and cannot precede it, and inasmuch as the decision rausi 
be coDtaioed in a written judgment the sentence is illegal when there 
is no written judgment when It IS passed. This decision was approved 
by a Bench of the Madras High Court to the case of Bandamt Atohayya 
V. Etttperor(6). There too tbe Sessioos Judge passed sentences on tbe 
accused persons and wrote the judgment some days afterwards. Tbe 
learned Judges held that this was a violation of sections 366 and 367 
and was more than an irreguhrity and that it was a defect which 
vitiated the conviciioos and sentences. But a Bench of the Calcutta' 
High Court in Ttlak Chandra v. BaizagouroS[^}t held a contrary 
view. The learned Judges held that tbe omission of the Magistrate in 
recording a judgment before pronouncing his sentence was an omission 
or irregularity which fell within the purview of s. 537 and so the 
sentence itself, by reason of this irregularity, was not an illegal seoteoce 
BO as to render the trial nugatory. The ireud of the modern decisions is 
that though it is desirable that Magistrates should obey thi express 
provisions of tbe law, yet tbe omission to write a judgment before 
proDouncing a sentence should not necessarily vitiate the trial, unless 
such omission has in fact occasioned a failure of justice(8). Butina 


(H Emprei* t, Chotiraftii^»i. Un. 
Cr. C. SS': Cfcufj T. iSatdar, 80 P. 
It. i0l7tr. 

tJ' Sitiperor *. Jamal KJtalun, 19 

I. C 6<i(.bclj)iG 8LU ‘.06«14 r». L. 

j. atj. 

(i) 'Kmprtf r. DalJtv, fiO P. Ij B 
51 : »«« »5«o J^uftindro r. Smptror, 
8CV v*-!. 

( 4 ) lit yr^ilalaramonapj/a. Q Vt'elr. 
511; KaniaXihernmo ». iimperer. 83 

II. 459=14 Cf. L J. 693, 
fS] 11A.513. 


(G) 27 M. 237. 

(7) 23 C.60;. 

(6) Hayat Jhdla v. Emptror, 7 
Rang. 5J70-30 tr L J. IICG-A. I. R. 
11130 Rang 77-1030 Cr. I'as, 203: 
Ul<f>niil.a Kaadno v .‘•V/oram, 65 
A. BSO ; OVotf/i V. JlarioVimtu SSL. 
R. 131 ; V. 1'hati Uxaii,\Z 

Rom. L. R. CIO ; Daxm v. isridhar, 21 
C. 121 { aSafiXrtrofungai v; Nareyon. 
4SM.013; vllfl MoLmmad^.Em- 
pfrar. 25 Cr. lj. 705; M$ Ramak^ 
tnamma, 89 U, 498. 
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recent Patna case it has been held otfaermse(l). 

Death of Magistrate after conviction but before writing judg- 
ment. — Where a MaRi^irate died after pronouncing the sentence but 
before writing the judgment, th* High Court reversed theconvicllon nnd 
sentence and ordered a retrtal{2). Dut to one case it has been held thita 
conviction on a trial reg^lat^^ held will not be set aside merely because the 
Magistrate has been unavoiJahly prevented from recordinga judgment in 
accordance with the requirements of 9. 367. In such circumstances the 
right of appeal is not taken away by the absecce of a complete judg* 
mcnt(3). Where certain criminal Appeals were disposed of by a Judge 
of the High Court by the dettvery of judgments in open court, which 
were rakeo down by his judgment-writer, and in some of the cases the 
release warrants were signed by the Judge, but the judgments after 
being faired out. remained Lnsigned by the Judge owing to his death, it 
was held that the omission to sign the fair copies of the judgments was 
io CO way a serions defect and the appeals must be deemed to have been 
finally disposed of, and the judgmeots should be certified to the 
court below (4). 

Loss of jud£ment.~~Wbere a judgment is lost it may be re- 
written from memory, a court having inherent power to re-construct 
its record when they have been lost or destroyed(5}. 

367- (I) Every pitch jiulpmont phftll, except ns 
t*=.r»s."il.a8- o^thorwifO expressly proviacd by this 
a«t. cenuoti of Code, bo written by the presiding officer 
jodjaent. cowti ov frow the dicMion of Buch 

presiding officer in the langim^o of tlio court, or in 
Englipb ; nnd shall contain the point or points for 
determination, the decision thereon and the reapons for 
the decision ; and shall bo dated and signed by tho 
presiding officer In open court at the time of pronounc- 
iner it, and where it is not written by the Presiding officer 
with his own hand, every page of such judgment shall be 
signed by him. 

(2) It shall specify tbo offence (if any) of which, and 
the section of the Indian Penal Code or other law under 
which, the accused is convicted, and the punishment to 
svhich ho is sentenced, 

(3) When tho conviction is under the Indian Penal 
rndgment In ai- Code, aud it is doubtfiil under which of 

ternAtiTB. 8cct 10118 Of Under whioli of two parts 

of the same section of that Code the offence falls, tho 
court shall distinctly express the same and pass judg- 
ment in the alternative. 


(I) Jhar Zol T. Emperor, fl Pat. 90i. 
(9) Emmett t. KamlMa, 1 Som. L. 
B. 160. 

mW 8 Walr,i»e. 


(4) Emperor ». Pragmadho, 65 A 
133. 

(6) KamaJethamma t. Emperor, 

8B U. 49a. 
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(4) If it be a judgment of acquittal, it shall state the 

offence of which the accused is acquitted and direct that 
he be set at liberty. ■ 

(5) It the accused is convicted of an offence punish- 

able with death, and the court sentences him to any 
punishment other than death, the court shall, in its 
judgment, state the reason why sentence of death was 
not passed : ^ 

Provided that, in trials by Jury, the Court need not 
write a judgment, bnt the Court of Session shall record 
the heads of the charge to the Jury. 

(6) For the purposes of this section, an order under 
section 118 or section 123, sub-section (S), shall te deemed 
to be a judgment. 

Amendment. — The itaVicised words in sub'Section (l) and snb- 
section (6) wefe ioscrled by s. lOO of Act No. XVIII of 1923. The 
ameodmeot iQ sub section (1) overrides the uodernoted cases(l) which 
held that & judgment could not be written by a clerk and signed by tha 
court. 

Contents of ]udf[cnent.‘~-A judgment must comply with the pro* 
visions of this section, that is to say, it must contain the point or points 
for detetmioation and the decision tbereon and the reasons for the 
deci8>oo(2). The judgment should be thus one complete document 
containing the charge, the finding and the reasons for tbe finding, the 
otfence of which the accused i$ convicted and tbe punishment to which 
be IS senteDced(3), A judgment should state Bufiicient particulars to 
enable a court of appeal toknow wbat iacts were lound and howt4). 
A Magistrate cannot supplement bis judgment by his explanation to 
tbe Superior court. If (here are no materia] findings in tbe judgment, 
the defect cannot be cured by the Magistrate’s explanation(5). The 
judgment should set out the effect of the evidence fully, tbe accused's 
case, tbe attacks which are made upon tbe evidence by either side, 
the Judge’s own criticisms of it and tbe reasons for his cooc)usioosl6). 
A Judge is not bound to discuss in his judgment all the evidence 
produced by tbe prosecotion and the defence. A judgment has not 
to be a resume of tbe entire evidence or a discussion of tbe relevancy 
of all tbe evidence. A court b entitled to select sneb evidence as it 
considers important and sufficient to prove the point for considera. 


(I) Smpreu r. Zaltshmibai. fittUo. 
Cc.Cftt. MS; .Vubromot'Vo V. Quren 6 
v w. r.t, y,. ^ , 


lU-O 

(I) WoodreC*. Cf, I*. C., p. 411. 


(l) SniPreu v. Dhurmiya, R^l. Ua. 
Hr r. 611 


^{51 Juratshan t. Btmptror, 7 0, L J. 


(Cl i\ 
1933 M 

K. d. fr 

L, "'. 

— 14S I. 
I. Cf. 


MrU 
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Hoq(I). The object, no donbt, of the Le^islatore io formulatiag rules 
as to judements is partly to iosore that a criminal court should consider 
the case before it in its di(Terent beariogs and should on such cod> 
sideratioT) arrive at definite cooctasions. The judgment should shonr 
that the criminal court had considered the evidence in a case of Brst 
iostaoce or iQ a case of appeal, and had found in case of a convictioo 
that the facts proved to the satisfaction of the court brought au 
offence home to the accused person whom the court convlcted(2). 
Where a judgment, though not long and elaborate one, affords a clear 
indtcatton that the court duty considered the evidence, it is a good 
jadcment(d). Where, however, the judgment is so meagre that it is 
impossible to form an opinion ns to the merits of the case or to say 
whether there has been a miscarriage of justice or not, the judgment 
mn^t be Set aside(4). The judgment in a criminal case should com* 
mence with a statement of the facts in respect of which the accused is 
charged and not with circumstances which might be held to provide a 
motive for the offsncefS). 

Points for determination. — Every judgment of a criminal court 
most contain a clear statement of the points for determination(6). 
A judgment of an appellate court which contains neither the facts of 
the case nor the points for determination or the discussion of those 
points, IS not a judgment in accordance with law(7). Where the 
Sessions Judge convicted the accused without stating the facts of the 
case or the points for determinatioo or even the section under which 
the accused was convicted, the judgment was set asidefS). The three 
elements, namely, (i) the point or points for decision ; (ti) the decision 
therein and (tiV) the reasons for (be decision are intended to constitute 
the substance, as distinguished from mere form, of every legal judgment 
passed by any criminal court exercising original jurisdictioD(9). When 
the judgment omits to state tbe points for decision and reasons 
therefor, the case should be returned for rebearing(lO). S. 537, inSra 
cannot cure defects id a judgment which is clearly opposed to the 
directions contained ia this sectioo(ll). Where, however, tbe judgment 
showed that the Judge had appreciated tbe points which the prosecu* 


J. 967. 

(3) Empret* v. PofideA Bhat, 19 A. 
606 (607). 

C^) Katimuddi y. Empress, I C. W. 
N 169. 

(i) Rupa Manddl v. Keshdb, 5 C. 
ti.J.S63 

(6) Bala y. Emperor, A. I R. 1935 
Kag 61. 

(6) Bom. H C. Ct. rir., p. 89 ; Mitho 
V. Emperor, A. 1. B. J931 B 69=98 
8. L. B. 13. 

(7) Kdti Charan y. Gelt Petra, 29 
Cr.L.3.610«63 1,0.836-9 PatjIi,T. 


298 ; EaUkaram v. Emperor, 9 A, 1, 
Cr. B. 657 1 Deo Naroin v. Chhatoo 
Pour. S Pat L. T. 303-66 1. C. 835- 
93 Cr. L 3. 361. 

(9) Ektar Khan y. Emperor, 9 0, 
W N.xriii. 

(9) Jai Ram v. Emperor, 8 N. L. R. 
84 (65) 

Dahp Singh y Crmm, 9 Lah. 
808 ; followed In tlurmut v. Kmreror, 
37 Cr. L. J. 114-91 1. C. 690 ; Kali y. 
Gelt, 89 Cr. L J. 640 - 63 1. 0. 336; 
Jairam v. Emperor, 13 Or. L. J. 669=16 

I. C. 976 ; Emp v. Mono, 13 Cr. L. 

J. 610-19 1 0. 986; Surya v. ZacAmi, 
18 Cr. r..J. 48-18 I. C. 938. 

f^l) Kanhai Singh v. Emperor, 10 
A. L.J. 435-13 Cr.L. J. 85?- J7 J, 0, 
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tion had to establish, and that he bad clearly in view the points for 
delermiDation, vis., tbe credibility of the evidence of the witnesses for 
the prosecution, and he expressed his opinion on that point, it was 
held that the iudRment was Rood and should' not be setaside(l). It 
should be made clear to a court of appeal that the mind of the Assessors 
and the mind of the Judge himself has been distinctly directed to each 
and every one of the points which must be decided before a conviction 
on the charges can bs safely recorded(2). A judgment of an appellate 
court which does not set out the points for determination or discuss 
the evidence on which the conclusions are based is not a proper judg- 
ment and IS liable to be setaside(3). 

Points for determination explained. — The points fordetcrminalion 
are practically the issues involved in the case and are both questions of 
fact and law. They must be based upon the actual contention of the 
parties and upon the facts alleged or established, and not upon imagin- 
ary or hypothetical cases(4). If a person deals injuriously with pro. 
perty in the heun fide belief that it is bis own, he cannot be convicted 
of mischief. But m coming to a conclusion about the guilt or innocence 
of the accused the court has to determioe what was the intention of the 
alleged ofTender and whether be was not acting in the exercise of a 6on<r- 
fide claim of right(S). On a charge under s. 143 of the Penal Code, 
the judgment of the court should cootam, as one of the points for 
determination, a statement as to the existence of the elements constitut- 
ing the unlawful assembly in the particular case and tbe decision there- 
on, be.aring to mind the provisions of section I4I of tbe Penal Code(6). 
Tbe judgment 00 a charge under s. 379 of tbe Penal Code should con- 
tain, as one of the points, tbe question as to tbe dtsbooest intention and 
a findiug on it, especially wbrn tbe taking of property is admitted, but a 
tom fide claim of right thereto is set up by tbe accused(7). In a proceed- 
ing under s. 107 Cr. P. C., the point for determination is : Does th’e 
evidence on the record prove that from their conduct and actions, th'e 
accused are likely to commit a breach of the peace aud disturb the 
public tranquility ffS). In a charge of a murder the Judge should raise 
as one of the poiois for decision the question whether accused is guilty 
of murderl9). 

Decisions ibereon —In a case of rioting with the common object 
o! taking possession of the complamaot’s land, a finding on' the q'uestion 
of possession being necessary for a proper decision of the case if a 
judgment of acquittal is passed without arriving at a finding on the 


(1) Jlohimuddi r. Smorett. 30 O. 

13) Villo r. Emperor, A, I. R, 1035 
B. 33 

Oi Vatip Sinoh ^ Jimperor, 112 J. 
t 2 : 0-10 I«b 1.- J. 8t7-80 Cr. J 4 . 3 . 
JOHidai /iitm y K*nperor, a N. Xi. 
B tt; Viam y.Crcuu.c P. It. 1876 


H' Adm. 

r t3. 


ol Cr. 


Justice 


IQl^ Sudh Stngh, 3 A 

^ ’’ CariC^ran', B7 G. 

(7) Ibid 

p ^67 Adm. ef Cr. Jnstles 


(0) /'litrh Afohomrd v. Etitperor, 
A.MMOnS. 183-1931 Cr. C. J070 
-1531. C 876-86 83. 
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poiDt, it majr be set aside anda ro'Cnal ordered(l). Tbeoaly satisfactory 
way of t\TitiDg a jodgmeot to a dacoity case is to give at first a general 
OQthne of the case, tbe dacoity, the course of the investigation and the 
arrest of the various accused ; then tbe case against and for each 
accosei should be dealt with id detail, and a conclusion arrived at n/uh 
regard to each todivtduil(2). All that this section requires, however, 
is, that the point for determinatioa should be stated, tbe dectsioo there, 
on and the reasons for the decision. It cannot be assumed that, because 
a Magistrate has not referred to tbe oral evidence, but has drawn 
inferences from documents asd from probabilities, therefore, be has not 
considered the evidence ; if be gives strong and legal reasons for his 
conclusions, it cannot be said that bis judgment is defective(3). Tbe 
Judge shonld. however, be careful to record findings on all tbe charges 
under which tbe prisoner is sent up for trialH)* It is the duty of tbe 
Judge to decide, where several alternative common objects of the unlaw* 
ful assembly are alleged in the charge which of tbe common objects is 
made outfS). 

Reasons for decision. — A court should give reasons for deci* 
sion(6). Section 421, on doubt empowers an Appellate Court to dismiss 
an appeal summarily, but in doiog so tbe court, must record an order 
giving reasons for the dismissal and showing that tbe points raised 
were duly considered by it. An order couched id general terms.-^^Tbe 
appeal is dismissed summarily '* does not comply with tbe requir* 
menis of tbe law, as laid down in this sectioot?). Tbe Legislature does 
not render tbe writing of *' reasons'' necessary where an accused person 
1 $ discharged after tbe trying Magistrate has beard all tbe evidence 
for tbe prosecution. But it is desirable that tbe Magistrate sboufd 
record bis reasons for discharge, though it is not compulsory(8). 
The court should so far as necessary state reasons showing that 
It has devoted judicial attention to tbe case of each Bccused(9]. 
If the case be a simple case in which no intricate questions 
of fact are involved or where the evidence is clear, strict com- 
pliance of tbe rule contained in this section as' regards the absence of 
detailed reasons for coming to a decisioo will not be taken to be a non* 
compliance with tbe provisions of tbe law ; but where tbe facts are 
intricate and the evidence is contradictory it is incumbent on the court 
of appeal to set out the points lor decision, tbe decisiob.’and the reasons 
for (be deasion with sufficient clearness in order to enable (he High 
Court, in case of an application in revision being filed, to satisfy itself 


(i) Swendraifaihy.JanJn Nath, 
63 U 471*=96 1, 0.627^7 C'r. L.J. S)78 
=A. I. B. 1926 (,.945. 

(2; Mga Mu ». £mperoT, 76 1. 0. 
673=2 Bur.Ii J. 199>=l924 Kaag. 67=> 
25 Cr. h. 3. 203. 

(3) Durga Singh v. EmperQr. 71 1. 
0. 697=24 Or. L.J. 181=2 Pat. U R. 
Ci. 164=1924 Pat. 181. 

(4) Q:ueen'v. Mahomed Mi, 18 W. 
R. tr. 60 . 

15) ilfanoruddi^. Emptror, 35 15, 
718 \ DaiiTaih\ v. Raghu, S3 O. 166. 


‘ 16) Empress r. Kana, Rat. Un. Cr. 
Cas. 310, 

(7) Cro^ind Behari v. Emperor, 
22 Or. L. J. 321=61 1. 0. 49=J Pat. L. 
T. 10 ; Emperor v. Eundan, S6 A. 49b ; 
Jiamrao t Emperor, H N. L. R. 169 
=18 Cr. h. 3. 993=42 1. 0. 721. 

(8) Emperor v. Mahs Fdkira, 6 Cr. 
li. J. 256=9 Bom. L. R. 250. 

(01 Inaiullah v. Emperor. 1924 C. 
616=39 O.L. 3. 1X7=25 Or. L. J. 1014- 
81 1. 0. 820, 
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that tbe matter has been propeily considered by the court of appeal(0* 
The question whether the expression * I am satis6ed that the accused 
took part in the oflence* amounts to giving reasons for tbe decision, is a 
difficult question to answer in tbe abstract(2). Whether ss. 366 and 
371 do or do not apply to an order uoder s. 145, the Magistrate must give 
reasons for bis decision sufficient to enable tbe High Court to determine 
whether be has complied with the terms of sub-sectioc (4) and directed 
his mind to the consideration of the evidence, and whether he has acted 
with jurisdiction in making his final order(3). 

Remarks and comments — A judgment is a privileged document, 
and It is well to remind judicial officers that the immunity - which they 
enjoy in writing judgments carries with it the duty of circumspection. 
Any temptation to pillory or pour ridicule on strangers should be res* 
trained, and comments on the conduct of parties and witnesses should not 
go be>ond what is really necessary for the elucidation of tbe case(4), Tbe 
testimony or conduct of the Police Officers concerned should be scrutiniz* 
ed and commented on in tbe same degree as those of other material 
witnesses, and no fuetberCs). A Judge should not allow irrelevant 
matter to go on to the record. A judgment should confine itself to a con* 
sideratioQ of the issues before the court together with fair and legitimate 
comment on any errors or irregularities that may be disclosed m the 
course of the trial. The language ofa judgment should be temperate aod 
sober and not saiincal(6]. Remarks to tbe effect that tbe prisoner 
was a person of wealth aod lofiueoce, and had prevented truth from np* 
peanng, ought not, unless established in evidence, to find a place in a 
judgmeotf?). A Magistrate should oot in his judgment io a criminal 
case make observations prejudicial to tbe character of a person who >s 
neither a witness lo, nor a party to, tbe proceedings, aud who has bad no 
oppottuuity of being lieard, and upon material which is not legal evidence 
in tbe casetS}. Nor should the court describe ibe suggestion made by tbe 
accused's pleader as a daring attempt to mislead tbe court when tbe 
pleader IS justified in making tbe suggestiOD(9). Nor should the judg* 
ment contain any damaging remarks regarding a witness in criminal 
trial (10). Imputations regarding tbe motives of a Magistrate whose 
judgment IS under appeal should not find a place in the judgment of tbe 
appellate court(ll). 

Shall be^ dated and signed by the presiding officer in open 
court at tbe lime of pronouncing it— This section says that a judg* 


111 Aghore Dtxlia » £’mp<ror, 11 
r.t, lu-A. t R. jvji riit.87u-i3r*t. 

L.T roi— IG A. I. Cr. «, 178^1531 Or. 

Cr. Ik3. 181 J. C. 019 ; 
Shankrr v. Emperor, 6 A. 1. Cf. B. 
SSI. 

D) Emperrw. B A-l.Cr. 

291- 

tSl llhnlon Cli/indro A’fBsrun 

Chotifim. i'iC. 10:».iSC. 

(I) Mn Kyi ». A'<n Lot, i Bur- L. 
T. 1*3*11 1. C. 1000 ; i-rnfiress ▼. 
JlalJfO. s C r. I. 11. 81, 

18) V. Ztudrf, 31V.’ Q.toCt. 


(8) Emptrcr r. TTtomor PeUaho, t 
Dor. L. T. 20-sl3 C'r. L. J. 269-14 I. 0, 
643. 

(1) Queen e. £>hurum. 6 W. R. Cr. 
13 

(8) Denarti Dati r. Emperor, C 
L*h. 106—86 Cr, L. J 1316—69 t, 0. 
870— A. I. B. 1025 (Uh.) 893. 

(0} Laehehu ». Emperor, 1 O. L. J 
1»1»18 ‘ r. L. 3. 420-21 1 C. 166. 

llO) Jti re ilalik Umar, 9 1 ’ w B 
1910 Cr.-U Cr- U J. 176—5 I, C. 6lL ' 
(H) Et YaeotA, a Weir. 535, 
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©eat shall be dated and signed by the presiding officer in open 
court at the time of pronouncing it. The signature of the Magistrate 
most be appended to the judgment at the time of pronouncing it 
in open coutt(l). Dul an omission to sign and date a judgment by 
a Magistrate in open court at the time of pronouncing it ns required 
by this section, amounts to a rnere irregularity curable by s. 537(2). An. 
other ca«e is Emperor v Ra»t Si«i^A(3) which was before one Judge of 
the Allahabad Migh Court. There a Magistrate who svrote a judgment 
with bis own hand but forgot to sign and date it, and it was held that 
this did not amount to more than an irregularity ; such as would 
be cured hy section 537. The trial of a criminal case terminates as 
soon as the Magistrate has determined the issue of guilt or innocence 
of the accused ; the mere pronouncing of tbs judgment is not 
a part of the trial. Where a Magistrate who signs a judgment hut 
does not prononnce it is transferred and the judgment is pronounced 
by bis succestcr there is no irregularity, much' less illegality, and the 
accused is not entitled to a de novo tTial(4}. A judgment though written 
and signed, is inoperative until it is pronounced in court and until 
that is done, it is ooly an expression of opinion and so the court can 
change its opinion before pronouncmg it(5). The dating and signing 
of the judgment must be done by the presiding officer of the court ; it can. 
not be delegated to anybody else(6). The signature of the Magistrate 
should be in writing and should cot be impressed with a siamp(7). Mere 
ioitialling is cot sigoiQg(8). 

Bench 0 / Magtstraies.'-^Doiet s. 265, cl. (2), in the trial of a 
aimtoal case by a Bench of Magistrates, if the record or judgment is 
prepared by a member of the bench and not by tbe presiding officer, 
It shall have to be signed by each member of tbe bench taking part in 
the proceeding*!. But where tbe presiding officer bimseU prepares 
the record or judgment, it is not necessary that the other members 
of tbe bench should sigo it(9). lo a case where tbe President of a 
Bench of Honorary Magistrates is in minority as to conviction or 
acquittal, tbe judgment should be written by some member of the 
majority since, otherwise, there will be a conviction based on an acguitt* 
ing judgment, without any reason for conviction which, under tbe 
provisions of tbe Code tbe bench is bound to set out(I0}. 


(t) Empress r Ganpat, B»t. Ud. 
Cr CaB. il!9 ; In re Savarimuthu, 40 
11. 103. 

(1) Hayei ifuno v. Emperor, 7 
Bang. 370; Bee also Eg Venh^a- 
romonayya. 2 Weir. 711 (717) 

(3) 47 A. 284-A I. R. 1925 All. 2W« 
23 A. L J, 8“Ij R. 6A. 41 Oi,='-86 I. 
C. 64=26 Cr. L J. 688 

(4) In re BhoqoU C^ina, A.I. B. 
1033 II. 251=141 1. 0. 174=(1933) M W. 
N. 95-84 Cr. L. J. 117=36 M. L. W. 
681-19 A. I. Cr. R. 243=1938 Cr. O. 
265. 

(6) Mamdhun Rai v. Emperor, 11 
A. L. J. 746= 14 Cr. L. J. 662= 21 I. a 
162 . 


(6) Empress t. Jia Lai, (1889) A. W. 
N. 181. 

(7) Svlramanya v. Queen, 6 Slad. 
396. 

(8) Empress v. Nanhu. 0 8. C, 
248.^ „ 


31=A. I. R 1928 M. 197=27 L W. 239} 
In re Seetharamayya, 91 1. C 894=37 
Or. UJ, 90=23 L. W. 637-A. I. B, 
(1936) Mad 864. 
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Sub-section (2).— This sub-sectton lays down that the offence ,of 
which the accused is convicted must be specified, as also the punish- 
ment to which he is sentenced. The sentence is a part oi the judgment 
and follows a conviction. It is incumbent on a court to pass a formal 
sentence of but a single day’s imprisonment, in order to make the 
record legally complete(l). A court is not entitled, In estimating the 
sentence to be passed, to treat the defence put forward by the 
accused as matter of aggravation(2). The Sessions Judge cannot alter 
or set aside a conviction and sentence once made and signed by him. 
The sentence may be altered in reference to the High Court(3). 

Sub seclion(3).“The provisions of sub-section(3) apply only to 
cases where the "actual facts" are established and there is a doubt as to 
the application of the law to the proved facts and are consequently 
inapplicable to a case where there is a doubt as to the guilt of the 
accused in regard to one of the offences cbarged(4). It has, however, 
been held that, as the section allows a judgment to be given in the 
alternative where it is doubtful under which of two sections or of 
two parts of the same section an offence falls, an alternative finding 
that a trespass was committed with one or other of two intents, either 
of which would make it criminal trespass as defined by s. 441 of the 
Penal Code, is sufficient(5). Where a licensee allows the stay-wire in 
the road to be m an unsafe state, he fails to perform an obligation 
imposed upon him under the Electricity Act and is guilty of breach of 
r. 3 and can be convicted under r. 107 of the Electricity Rules ^framed 
under the Electricity Act. A conviction in the alternative under 
r. 107 and s. 47 is not in accordance* with }aw(6). An omission to 
state in a judgment in express terms, under which of two sections tbs 
offence fell, would amount, at the most, to an irregularity and would 
vitiate the ]udgmeot(7). 

Sub-section (4).— A prisoner is entitled to be discharged from 
custody immediately on the judgment of acquittal being pronounced, 
when there is no other charge pending against him, and bis further 
detention is illegal. It is for the jail authorities in whose custody' a 
prisoner remains until the trial is concluded to satisfy tbemselvcs.of 
the result of the trial ; and no formal warrant of release addressed by 
the couit to the Superintendeot of jail is neccssary[8). 'Where a judg- 
ment of acquittal is passed without arriving at a finding on a vital 
point in the case, the order of acquittal may be set aside and re-trial 
ordered(9). 

Sub-section (5). — ^The normal sentence for murder is death, and 
the passing of the aUetnative sentence would be justified only where 
there is a mitigating circumstance, such as the absence of an actual 
intention to killllO), A sentence of death should ordinarily be passed 


( 1 ) Empreaty A'aft«i,(l884) A.WN 
219. 

(9) Empreas ». Cheda Lai, (18B3) A. 
W. N. 170, 

(9) Queen y.Poran, 23 W. R. Cr. 
iO. 

^ (4) Pariapa v Cicnen, II P. B. 1913 

(6) Bura y. Empreaa, 5 P. R 1886 
Ct. 

(6) Eattgoon Eleetrie Supply Co. 


V. EvipefOr. 34 Cr. L J. 1040-145 I, 
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^^(7) Re Boya TaTtirugadu, 2 Weir. 

(8) Anonymoua. 6 U. H. C.B. App 2 
„ W V. Jankt Nath, 

7 A. I. Cr. U 55 

( 10 ) Kra Chan U. v. Emperor. 2 
n J'* 217-25 Cr. h. 

3. 207-76 I. 0 576 • Emperor T, 
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for the crime of murder unless there are exteonatiog circumstances, and 
a mere absence of aggravatinR circumstances is not enough to justify 
a sentence of transportation for life(l). In some cases it has been held 
that the fact that the motder teas commuted ^vithout premeditation in 
the heat of pastion upon a sudden quarrel is not an extenuating 
drcum«tance(2), but there is pieponderaimg ^%elght of authorities to 
the contrarj (3). The age or sex of a murderer cannot generally of itself 
be sufficient leascn for a leniency in senterce. If there are other 
reasons which verj nearly justify the passing of a lesser sentence, but 
do cot quite do ro or ^hen It IS doubtful whether they do so or not, 
then the jouth or sex of thecriminal may certainly tip the scale to the 
side of mere) (4), A Judge should not sentence a person accused of 
murder to transpottation for life, instead of sentencing him to death, 
merely on the ground that the evidence is not strong enough to justify 
an irrevocable sentence. H the court has any doubt as to the guilt of 
the accused it should acquit him{S). The duty of a Sessions Judge under 
sub-sec (5) IS to pass sentecce of death in cases of conviction of murder 
under s. 303, I. P. C., unless there are reasons for not passing such 
sertencefb) The reasons iu«tifyiDg the ioniclion of the lesser penalty 
under sub sec- (3} must be such as are lu accordance w’ltb established 
legal principles. The drunkenness of the accused is not a sufficient 
reason for oot inflicting capital sentence. Unless drunkenness amounts 
to uQsouadness of miod so as to enable insanity to be pleaded by way of 
defence, or the degree of drunkeooess is such as to establish incapacity 
10 the accused to form the toieot necessary to constitute the crime, 
druokeooess IS neither a defence nor a palliation and is not a reason 
for inflicting a sentence of transporation for life instead of a death 
seateoce(7). 


ShtcfAla U. 33Ct L J 437*07 I. C. 
613-U L. B. R 823.CrotcnT. Tha 
Sin, I L.B B 2!6 

(!) KuiftTOT y Nga Mayat Kaing, 
87 1.0. 465-18 Cr I,. J. 113; Local 
Goct. V. Stlria, 30 N L. B. 9 (A High 
Court -will eobftoce s teuteoce of trsos- 
porUtioD for Ilia passed by a Session Judge 
only srbeo the Judges are o( opinion 
tbat senteoce o! death u the only possi- 
ble senteuce tbatsbould be passed). 
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27 Cr. L. J. 1392; Preman t. Emperor, 
105 I. C. 678=26 I'.L. R. 363-28 Cr L. 
3, 966=A I R. 1928 Lab 93; Shtce 
Cho V. Emteror, 3 L. R. R. ill ; 
Pirihi ▼. C'roten. 6 Lab. L. J. 323— 
11924) Lab C51-26 Cr. L. J, 319-84 
I. C C53 ; Croman ▼. Emperor, 110 


I C. 621—A I. R. 1923 Lab. 918=11 L. 
L. 1. 

(4) Kochria v. Emperor, 18 N. L 
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Reasons to be assigned : Suj^ciency or otherwise of reasons.'^ 
Where the sentence of death is not passed for conviction in a case 
punishable with death, the Sessions Judge should state his 
reasons for the degarture(l). The discretion to pass the lighter 
Sentence must be exercised only when the Judge can satisfy 
himself that his reasons for doing so are adequate and covered by 
authority(2). There is no unwritten role or principle standing in 
the way of the imposition of a death sentence in cases where the 
evidence is purely ctfcumstanlial(3). Absence of eye-witness to a 
murder does not justify remission of capita! sentence(4). The 
fact that the accused is a woman is not a sufficient ground for 
passing a sentence of transportation instead of one of death(5). 
Capital sentence should be pronounced on a conviction for murder even 
if the accused be pregnant, although the execution of the sentence 
should be deferred till after delivery(6), though there is authority to the 
contrary alsQ(?i, The fact that the body of the murdered man has not 
been found is not a sufficient ground(8). But in one case a Judge was 
held to have exercised a proper discretion in not passing sentence of 
death in a case m which the dead body was not fDundl9). In one case 
though the evidence was held to be sufficient to convict the accused of 
murder, yet, as the evidence gave rise to doubts as to the precise part 
taken by the prisoner, u was thought safer to remit the capital sentence, 
and pass one of the transportation for life(lO). As s. 396, Peoal Code, is 
one for which the death penalty can be imposed, it is necessary to give 
reasons for not imposing it(ll). 

Proviso : Heads of charge.'>-Tbe proviso to sub-section (5) does 
not require that the “ heads of charge to the Jury” should be a verhatim 
reproduction of the Judge's summing np : nor it is necessary that the 
charge should be written out before It is delivered. But whether the 
beads of charge are “ • ' ' ' ' . ot they should be 

placed on record by ' . him to do so and 

whilst what be said i be beads of charge 

need not be meticulous or lengthy but must give accurately the sub- 
stance of what the Judge said to the Jury so that the High Court may, 
if occasion arises, be able to ascertain from the record whether the law 
and the facts relative to the case were fairly and properly put to the 
Jurors(13). Under this section the Judge is not required to write out in 


(l) InreKurumba Basaheri, 1 I. 
0. 997-8 M L. T. 81=11 Ct. h. 3. 48l 
(a) ilfa Shtce Yi ▼. Emperor, 1 
Pang. 751=81 I. C. 945=9 Bor. r, j 
877=11924) R, 179=25 Ct. I. J 1121, 

(3) Jlluniandi Allis y Emperor 
(1916) M W.N 34 

(4) 2 W. R.Cr. 19 Letter 


(6) Ma Shxce Yi y. Emperor-, l 
Rang 751=811 C 645=1924 H. 179 = 
25 Or. L. J. ii8i; 2Si Shey Emperor 
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(6) Queen » Panhee. 15 W. R 66 Ct. 

(7) Qtieen v. Tevoo, 3 W B, 15 Ct 

_ (8) Emmett T. Bhagirath, 3 A. S^j 


Empress y Sanawa, (1882) A. W. N. 
IW ; Empress y. Rogi, (1881) A. VY. N. 

(9) Queen v. Budduruddeen, II W, 
R. 20 Ct. 

(10) Queen v. Bahoolal, 1 W. R. 46 
Ot 


(II) Nga Sem Tun y. Emperor, A. 
L B. 1933 Rang. 61(l)=.l44 I, 0. 146=34 
Ot. U 3. 699 


L,. 1. i'i'l, 

(19) Bee the case cited m the last neta . 
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extenso the charge which headdresses to the Jury. He is to record 
merely the heads of the charge, because it is impossible for (he Judge to 
write down every thing he sn>s to the Jur>(l). It is essential, however, 
that the heads of charge to the Jury should represent with absolute 
accuracy the substance of (he charge and be such as to enable to High 
Court, in the event of an appeal, to see distinctly whether the case was 
fairly and properly placed hefore the JuTy(2). '1 he object of the heads 
ot charge is to inform the High Court, should occasion arise, of what 
direction the Judge gave in law to the Jury and the nature of his sum* 
ming up of the evidence not only of the prosecution, but also , for the 
defeoce(3). The heads of charge are not intended to be an exhaustive 
detail of every particular which the Judge may have addressed to the 
Jury. The Judge is not bound to address himself in every particular 
and In every detail to every suggestion put forward by the defeDce(4). 
It is the duty of the Judge fairly and candidly to point out the main and 
salient features of the case from the point of view of the prosecution 
aod of the defence, respectively. In doing so he is entitled to take into 
consideration the speeches made upon both sides by the Crown and by 
the prisoner's counsel in considering bis presentation of the evidence of 
the JoryfS). The beads of charge should record in an intelligible form 
aod w'lth sufficient fulness the points of law and the directions given by 
the Judge to the Jury, aod the record should represent with accuracy 
the substance of (he charge by the Judge(6}. If m substance it can be 
seen from the frame of the heads of charge wbat were the directions 
which the Judge gave to the Jury aod that they were right and 
proper then there can be no ground of complaint, even though the 
phraseology aod form adopted might be open to questioD(7). It is 
incumbent on (he Judge to explain the law relating to the parti* 
cular oETence charged against tbe accused in order to enable 
the Jury to apply tbe law to (be special facts of tbe case. A 
mere mention of tbe sections of tbe Penal Code under which the 
accused were charged is io$ufficient(8). But in one case where tbe 
beads of charge stated, sections 361 and 366 of tbe Penal Code 
read and explained to the Jurors”, tbe High Court held this to be a 
sufficient compliance with the law(9). A conviction cannot be set 


(1) Keamuddi v. £mperor, M 0. 79 
(82) 

(2) J’antndro Noth t Emperor, 9 
Ur L.J 452-36 C 281, 

(3) Ehnath t Emperor, 1 Fat. 1*. J. 
317. 

(4) Ibid 

(5) Eknath v, Emperor, \ Pat L 9. 
317. 

(6) See the case cited in last cote and 
Panehu'i Emperor, 34 C 698; Pha 
funrfra T i^mperor. 36 C. 281=9 Cr I. 


evidence has been properly laid before 
the Jury, Queen v. Kasim 23 W R. 
32Cr; Emperor r. Batjnath, 1903 A. W. 
K. 232, In re Shambhulal, 10 Bom L. 
R 56$ 

(9) Dhanpat y. Emperor, 9 Pat. 148- 
M5I. C. 131-A I. R. 1930 Pat. 243= 
Ind. Rul. (1930) Fat 483-81 Cr. D. J. 
286-11 P L. T. 646=1930 Or. C 611. 
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aside on Ihe mere groacd that the record made by the Judge of the 
heads of charge to the Jury is not sufficient to show that the Jury 
was adequately directed on the qoestions of law arising in the case{l)« 
Appellate judgment. — In view of the provisions of s. 424 an 
appellate coart's jadgmeot most comply with the provisions of this 
secti03{2). The rule embodied io the sections is based on souod 
principles and has to be observed by every court of criminal appeal 
other than the High Court(3). A jodgmert of any appellate court 
other than a High Court, must comply with the provisions of this 
section, that is to say, it most contVio the point or points for detetmioa- 
ticn, the decision thereon and the reasons for the decisioDs(4). A 
jodgmeot of an appellate court which contains neither the facts of the 
case nor the points for deteiminatioo or the discussion of those points, 
IS not a jcdgment in accordance with law(5). A judgment of an 
apellate court which does not discuss the points urged in the 
memorandum of appeal and without giving any reasons, bolds 
that a conviction is correct, is not a legal judgment under s. 424 read 
with this section(6). It is the duty of the Sessions Judge, in disposing 
of an appeal to record a judgment according to law; any deficiency io 
that judgment cannot be made up by a reference to the judgment of 
the Magistrate. It is bis duty to go loto the evidence and try the appeal 
in a proper manner. Where the Sessions Judge in appeal did not state 
facts and gave no reasons io bis judgment for the conclusion arrived at 
by him, the appeal must be rebeard(7). Though It is not necessary for an 
appellate court to write a long and elaborate judgment it is clearly its 
duty not only to examtoe the evidence but also to write a judgment 
aETordiog a clear lodicatioo that the appell.'int tms been property tried 
and that the points urged by the appellant have been duly considered and 
decided. An appellate court fails tn the discharge of the duty imposed 
upoo it by law if it writes a judgment which cannot be followed without 
reference to the judgment of the trial couitt&). 


(1) I3ee the case cited Id (bo lest note 
■nd C/iotafi Sinffft v i^rnperor, 7 !Vt. 
261-10 P. L.T. a6=2g Cr L J. 801 - 
111 I.O- 308=1028 Pat. 420 

SofafJamny, SoluaNtranjan, 
X. I. B 1915 0. 366=62 I. C. 290 . 
Affhor 0 DuHa r. Emperor, 11 Pit 
143 : JPaiiibuva ?. hmperor, 6 A I, 
Cr R 451 , Eamfol t. iian Cintron, 
37 C. lot. 

(3) Aohore Dulta *. Emprtts. 11 
Til. 143-12 P. L. T 601— 16 A. I. Cr. 
B. 175=1031 Cr. C. 907—31 Cr. L J. 
1107-134 I C. 6I9-A. I. R. 1931 Pat. 
370. 

44) XhfQfXa T. Emp<TOr. 93 1 C. 
655 « 27 Cr. L. 3, 343=0 A. I. Cr B. 38 j 
Emperpr v. Eevendra, 17 Born, U B. 
10S5; Jfanflfa t. Z'mperor, 2 Pet. L. 
T. 0I6-C3 1. C. 4i6»22 Cr. L. J. 650=3 
^ T. CIO: Kali t'iharan t. GeU 
Jinea.i 1’al.L. T 22g;£m£froion-*, 
Emptror, 31 Ce. L. J. 228=54 J. a 


lOOT-3 U. P. 14. R. (L.) 44-127 P. 
L R. 1020. 

( 6 » Kali C/taran y OtU lietca.ii 
Cr. I. J CIO-03 1. 0.830; AWa y. 
Eaehmi Karain.ldl. C 283=13 Cr. 
I 4 . 3 . 48. Shanmukh y. Emperor. A. 
1 R. 1030 B. 103-82 Bom. LiR. 333- 
1851 C. 710-31 Qt. I. J. 025=1261. 
0. 878. 

(6) TrahAiram v. J^mperor. 107 I. 0. 
W5-9 A. I. Cr R. 657-20 Ct. L. J. 
870. 

(7) Ehola Kalh y. Emperor. 7 0. 
W. N. 80 ; Ekta^ y. Emperor. 9 C W. 
N. XXIII; .Beni T. Emperor, 18 Ct. 


eiwniHiug an .pp«l on the ground th.t 
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S. 367.) 

Aptciloie judf^ment must be self eontaitied . — An appellate 
jujg:ment ma«t be a «elf*contatned document and it cannot be read in 
connecuon w»th and supplementary to the judgment of the trial 
C3Cft(l). A judgment of an apreUate court nhich does not discuss 
the evidence m the case and from which it is not possible to find out 
what the occurrence nas which IS dealt with in the judgment is rota 
jndcmeat which complies with the provisions of this section and must 
be set a«tde(2). Reasons for the decision should be given by an 
appellate court in its judgment in order that the superior court may at 
once know the facts found and the reasons therefor without reference to 
the record and satisfy its*]f that the lower court has done its duty by an 
honest and careful consideration of the case. There must be sufficient 
material in the appellate judgment itself to show that the appeal has 
been properly tried and the judgment or order must bear marks of such 
intelligent appreciation on the part of the appellate court of the neces* 
sary facts and material as w*outd warrant the superior court to infer 
that the canclusions were properly atnved at by the lower appollate 
caurt(3). Where the judgment of a criminal appellate court, is tn the 
nature of a stereotyped one, which might answer for any 'case, it is not 
one in accordance With ss. 367, 42l ; but where the judgment, though 
not a long aod elaborate one. afiords a clear indication that tbe court 
duly considered the evidence. It IS a good judgment and should uot be 
set a8ide(4). 

Judgment of appellate court affirming conviction.— A judg« 
meat of ao appellate court affirming a conviction by the lower court 
need not re'State or state in different words the evdeoce or the con* 
elusions at which the court of first instance has arrived, ’but it must con. 
tain sufficient materials to enable the High Court, in revision, to come 
to a decision upon the points arising m the case{5). Where the court 
of appeal merely refers to tbe decision of the trial court and says that 
nothing has been urged in appeal which aflects the reasons given by tbe 
trial court for the conviction, such a decision is clearly not in accord- 
ance with law inasmuch as it offends against this section(6). Where all 
that the appellate court writes is that it is satisfied that the judgment 
of the trial court IS cubstaotially right the judgment IS not in accord- 
ance with tbe provisions contained in this sectionfy). 


a copy of the jadgment hag not been filed 
does not amount to a judgment Empe- 
ro' V. Basangopal, 86 A 299 
(1) Solhu » Ktshna Jlam, 1924 Inh. 
660*25 Cr L J 113»7C I C 177; 
Jamailv ETnperf>r,Z^ C 138, Mann 
la T Emperor, 2 Pat L T.61G, 7ha1;»r 
Singh V. Emperor, 20 ( c L J 444 , 
Darngi v. Emperor, 20 Ct L J, CIS ; 
Saehy Emperor, t Rang 381. 

(i) Gaharaby. Fmperor, 81 1. C 437 
“25 Cr L 3 . 901 ; Pahrst y Emperor, 
16 1 C 620=(1912) H W.N. 881=19 M 
L T 835-13 Cr, L 3.112; Sheo 
Naranjany- Emperor, 18 Cr. L. J 994 
-42 I. C. 722=1 Pat I, W 673 ; /Tur- 
mat Ali ▼. Emperor, A. I. .B 1926 


Jour 93; Ealip Singh y. Emperor. 
119 1 0. 359-10 Lah L. J. 347 

(3) Maroh v Kaiabai, 98 I, 0. 716 
=97 Cr L J. 1404=A I R 1927 Nag. 

(4) Kmumuddi y Emperor. 1 0 
W N 169 , Abdul Rahman v. jsVnDe- 
f-or. A I.R 1935 0.316 

(5) Arendra y. Emperor, 18 Cr. h j 
294 -38 1 C 326=20 C W. N 1296." 

(6) Aghore Dulta y. Emperor. 11 

Pat 143-134 1 0 619-32 Cr E- J 

119T-1931 Cr C. 907=16 A I Cr R 175 
-12 Pat L T eoi=A. I. R ig'ai Pat 
379 

(7) Baiihnab Charan y. Emperor , 
94 Cx. L. J. 811-72 1. 0. 71. 
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aside on the mere Rround that the record made by the Judge of the 
heads of charge to the Jury is not sufficient to show that the jury 
was adequately directed on the questions of law arising in the case\V}. 

Appellate judgment.—Io view of the provisions of s. 424 an 
appellate court’s judgment must comply with the provisions of this 
sectJon(2). The rule embodied lO the sections is based on sound 
principles and has to be observed by every court of criminal appeal 
other than the High CoUtlU). A judgment of any appellate court 
other than a High Court, must comply with the provisions of this 
section, that is to say, it must contain the point or points for determina- 
tion, the decision thereon and the reasons for the declsions(4). A 
judgment of an appellate court which contains neither the facts of the 
case nor the points for determinalioo or the discussion of those points, 
IS not a judgment in accordance with l3w(5). A judgment of an 
apellate court which does not discuss the points urged in the 
memorandum of appeal and without giving any reasons, holds 
that a conviction is correct, is not a legal judgment under s. 424 read 
with this s«ction(6l. It is the duty of the Sessions Judge, in disposing 
of an appeal to record a judgment according to law; any deiicieocy in 
that judgment cannot be made up by a reference to the judgment of 
the Magistrate. It is bis duty to go into the evidence and try the appeal 
in a proper manner. Where tbe Sessioos Judge in appeal did not state 
facts and gave no reasons in bis judgment ior the conclusion arrived at 
by him, tbe appeal must be reheardl?). Though it is not necessary for an 
appellate court to write a long and elaborate judgment it is clearly its 
duty not only to examine tbe evidence bat also to write a judgment 
affording a clear lodicatioo (bat the appellant has been properly tried 
and that the poiats urged by the appellant have been duly considered aod 
decided. An appellate conrt fails in the discharge of the duty imposed 
upon It by law if it writes a judgment which cannot be followed without 
reference to tbe judgment of tbe (rial cou(t(8). 


(l) See tbe case cited lO tbe Ust ooto 
and Chotafl Singh v Emperor, 7 Tat. 
S6t-I0P. r,.!. 2G=29Cr L J 801- 
mi.C 303=19i8 Pat. 420 
(7) SafarJamn^ SalyaNtranjan, 
A. 1. B 1925 0. 2G6=ii3 I. C 290; 
Aghore Dutta v. EmperOr, H Pat 
143 . Poiifbuea t. EmpeTor. 6 A. J. 
Cr. E. 451 , Itamlai v. Mart Charan, 
37 C. 191. 

Aghore Ihilta t. Etnprets, ll 
P8t.lt3»l2 P. L T. C01-J6 A. I. Cr 
R. 175=1931 Cr. C. 907=33 Cr I. J. 
tl97»l3l I C. 619 -a. 1. R 1931 Pat. 
379. 

(!) DtrarJca r. Emperor, 99 I O. 
W5*.37Cr.L 3,843 =Ca. I. Cr R.S8; 
Emperor r. Decendra, 17 Bom- L. R. 
1033; WoTiDla ». Emperor. iVti.-U 
T. C16-CS l.C. 4tO'»23 Cr. U J. 650=2 
P. L. T. 616; JvoJi f'haran v. OeU 
Dries. 2 t at.Ii. T 23S;Dtn({ra&anv. 
Emperor, 9l Ct. L. J. 533—54 I. a 


1007-3 U. P. L R. (li) 44=m P. 
L. R. J920. 

(SI Kali Charan t Geli Berea. 83 
Cr. L J. G4Q— 63 I. Q. 336; ^uryov. 
Laehmi Norain, 13 I. C. 288—13 Cr. 
I* J. 48 : Shanmuhh v. Emperor, A. 
I R 1930 B 163-33 Bom. L.R. S53- 
1251 o. 710-31 ci. I, J. sas-isei. 
0. 879. 

(6) KahJtram v Emperor, 107 I. 0. 
605 -9 A I. Cr. R. 557-29 Or. L. J. 
270 

(7) Bhola Nath *. Emperor. 7 0. 
W N. 30 ; Ekta*' V. Emperor, 9 0. W. 
N. XXlll.Dentv. Emperor, 18 Cr. 
L.J. 689=40 1 0. 689-4 0. L. J. 8ot 
lUiam T. Crotvn, 6 P. E. 1876 Ct. 

(8) Qodir Bakheh v. ^mperof» 110 
1.0.449^47 0 L J 441— A. I.R 1928 
*J,!>09-,Baghr.EmpeTor,nf>l.C. 597 

Rang. IBB— 21 Cr. L. 3. 920. Ao order 
aisffiiitmg an appeal on tbe ground that 
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S. 367.j 

Af'f'tVaie judgmenl must be self eontattied . — An appellate 
judgment mu<(t be A celf'COnUined document and it cannot be read in 
connection with and supplementary to the juilRinent of the trial 
couft(l). A judument of an appellate court which does not discuss 
the evidence in the case and from which it is not possible to find out 
what the occurrence was which is dealt with in the judRment is not a 
jndcment which complies with the provisions of this section and must 
be set aside(2) Reasons (or the decision should be given by an 
appellate court m its judgment in order that the superior court may at 
once know the facts found and the reasons therefor without reference to 
the record and satisfy its*lf that the lower court has done its duty by an 
honc't and careful consideration of the case. There must be sufficient 
materia) m the appellate judgment itself to show that the appeal has 
bees properly tried and the judgment of order must bear marks of such 
intelligent appreciation on the part of the appellate court of the neces* 
sary facts and material as would warrant the superior court to infer 
that the canclusions were properly arrived at by the lower appellate 
courl(3). Where the judgment of a criminal appellate court, is in the 
nature of a stereotyped one, which might answer for any 'case, it is not 
one in accordance with ss. 367. 421 ; but where the judgment, though 
not a long and elaborate one, affords a clear indication that the court 
duly considered the evidence, u IS a good judgment and should not be 
set aside(4}. 

Judgment of appellate court affirming conviclion.^A judg« 
meat of an appellate court affirming a conviction by the lower court 
seed not re*state or state in different words Ibe evidence or the con> 
elusions at which the court of first instance has arrived, 'but it must coo« 
taro sufficient materials to enable the High Court, id revision, to come 
to a decision upon the points arising lo the case(5). Where the court 
of appeal merely refers to the decision of the trial court and says that 
nothing has been urged in appeal which affects the reasons given by the 
trial court for the conviction, such a decision IS clearly not in accord- 
ance with law inasmuch as it offends against this sectioned). \\'here all 
that the appellate court writes IS that It IS satisfied that the judgment 
of the trial court is «ubstaotiaIly right the judgment is not in accord- 
ance With the provisions contaioed in this sectionf?). 


a copy of the judgment has not been filed 


Darnffi v. Emperor, 20 Cr Ii 3 6J6 , 
Baehv Emperor, 1 Rang 381. 


Joue 93; Dalio Singh v. Emperor. 
112 1 0.359=10 Lab U J. 34? 

(3) Maroti v iTajofiai, 98 I. 0. 716 
=9? Cr L J. 1101=A. I R. 1927 Nag. 
88 

{<) Ensumuddi v Emperor, I 0 
W. N 160 , Abdul Rahman v. Emve- 
ror. A I. R 1935 C. 316. 

(5) Arindra v. Emperor, 18 fr L J 
294=36 I 0 326=20 C W N 1296. 

(6) Aghore DuUa v. Emperor. 11 
Pat 143-134 1 0 619-32 Or. I4 J 
1197-1931 Cr C. 907=16 A. I Cr R. 175 
= 12 Pat L T eoi=A. I. R. 1931 pat 
379 

(7) Baishnab Charan v. Emperor, 
94 Ce. L.J. 311-721. 0 71. 
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Summary dismissal. — An appellate court is not required by law 
to write judgment when dismissing an appeal summarily but it is neces* 
sary that it should give reasons for dismissing the saaie(l). But in one 
case it has been held otberwise(2). 

Sub section (6). — This section has been inserted in deference to 
the opinion of Ayling, J., in Venkatachtnnaya V. Etnperor(5). It super* 
sedes In re f?{tincsamy Gfi€«y(4) which held that an order passed in 
security proceedings was not a “judgment”. Where a District Magist* 
rate disposes of an appeal against an order under section 110, Cr. P. 
Code, passed in a case in which 42 witnesses were examined for the 
prosecution and 106 for the defence, in a few lines making only some 
general observatinns on the volume of evidence the judgment is per* 
functory and not in accordance with law, and should beset aside(5). An 
order under s. 123 (3) should show on tbe face of it that the Sessions 
Judge has considered the case of each accused on its own merits and 
separately from that of the others(6). 

368, (1) ^Vhen any person )s sentenced to death, 
the sentence shall direct that he be 
enencoo ea . gauged by the necU till he is dead. 

(2) No sentence of transportation shall specify the 
Beotenoeottrana* place to which the peisou sentenced is 
portatioo. to be transported. 

Sentence of death. — Sub*sectioD (1) lays down that tbe capital 
sentence should direct that tbe offender be hanged by tbe neck till be is 
dead. Capital sentence is passed by tbe Sessions Judge subject to 
cooflrmatioa by the High Coutt, to whom the case is submitted under 
s. 374, infra for confirmation. 

Sentence of transportation. — Incases in which tbe sentence passed 
is one of transportation, tbe place of transportation is not to be specified 
by the court passing the sentence. The Govetnot-General in Council 
is empowered to appoint places m British India to which persons 
sentenced to transportation may be sent, and it is tbe duty of the 
Local Government to make arrangements for tbe removal of such 
persQns(7). By the words “transportation” Is meant not merely the con* 
veying of the convict to the place of transportation, but his being so 
conveyed and remaining during tbe term for which be is ordered 


(1) Jagar 27ath v. Emperor. 8a I, 
0, 165-35 I'r. Ij.J J337-A. I R. IPW 
Pat. 183 ; Earn Rao v. Emperor, It 
N. L. R. 169 ; Emperor t. Eundan, 8( 
A. 496-13 A. L. J 851=31 I. O. eoC 
“15 Cr. L. J. 518 ; Thalfur Sahu t 

/Emperor, 11 Pat t,. T. 913=135 1 . o, 
191 ; Empreta ▼. Gopalala, 1 Bom. I» 
R. 925 ; .UoroM t Kaaahi, 7 A. 1 Cr 
R <22-93 I. C. 716=1927 Nag. 88 ; 
JJhabant Proaad v, HaraCharan.r. 
1.0. 938=38 7=31 Ct.I*J.7U 


( 3 ) Rath Behari v. Balgopal, 31 0. 

(3) 43 M. 511. 

(41 37 51.610(619) 

( 5 ) ^’uneAsrt v. Emperor, 23 Or. L. 
7.378=67 1. C, 309; see also Bunsi 
Bhar *. Emperor, 4 O. L. J. 141=18 
Cr. L J. 649=40 I. C. 297 ; JJaju ▼. 
Emperor, A. I. R. 1933 pat. 112=34 Or, 
L. J. 476=146 1. 0. <331. 

( 6 ) Kallu T. Emperor, 87 C. 91, 

\7) Bee Act 111 ot 1900. 
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to be traT5<ported ; and, therefore, a person convicted is not restored 
to bis civil rights till alter the expiration of the terms of which 
he is ordered to be so transported(l). So in cases in which 
the sentence is one of transportation for life, the judgment must 
be preserved until a report is received of the convict’s death or release(2). 

369. Save as otheruisc provided by this Code or 
Conn cci to »tur by Quy othcr law for the time being in 
jcagiaect. foi'f'e, or, III the case of a High Court 

estahUfbed by Royal Charier^ by the Letters Patent of 
such nigh Courfy ho court, when it has signed its 
judgment, shall alter or review the same, except ♦ * • 

to correct a clprical error 

Amendment explained. — The opening words of the section in 
italics ate new. In lieu of the ualicis^ words the former section ran 
'* no court other than a High Court.” The words “other than a High 
Court " appeared, it was saicl, to imply a power in the court to alter or 
review its own judgment but if so, these words did not enable a High 
Court to da so. They were merely equivalent to the words “this 
section does Bot apply to the High Court” There was no substantive 
enactment in this section giving the High Court such power. AH that 
it did was to reserve whatever powers may have existed In that Code 
before the passing of this secitoo, so that if there be such powers they 
were lo oo degree takeo away by these provisions. And this is tbeeQect 
of the ameodment which enacts that a High Court has so such powers 
except as provided by this Code or by its Letters PatentlS). 

Scope of the section.— This section expressly negatives the power 
of court to review. The Code has been ameoded a number of times, 
and the Legislature has not chosen to give a power of review to any 
court ID a criminal case(4). Hence a criminal court cannot review its 
own judgments(5). The section refers to judgments under this Chapter, 
but the principle laid down has been held to apply to Bnal orders m the 
nature of judgments(6). A Magistrate has no power to review bis own 
previous orders passed on full inquiry, and after bearing both sides the 
only course open to the Magistrate is to make a reference lo the High 
Court, and have bis own order cancelledf?). The principle laid down 
in this section applies to an order passed under s. 488 of the Code, 
inasmuch as proceedings under that section are judicial proceedings 
and the Boal order or the reasons given for such order m any such pro* 
ceedings are in eSect a judgment(8). But it is open to a Magistrate 
who dismisses a complaint to rehear even when such order of dismissal 


(1) Bullock » Doddt, 3 J3. and Aid. 
358=20 E. R. 420 

(3) U. II. C. Letter. 14th Jannarv 
188J 

(3) ' WoodroSa Cr. P 0. p 418 

(4 ) In re Kunhammad, 4G SI. S82 at 
p. 403. 

(5) Eira v. Emperor. 8 P. R. 1903 
Cr ; Parbali Charan Sajiad 
Ahmad, 85 0, 350 x In re TJimlnl 
Buck, 23 B. 949 ; A^arojifioha Baor 
Ttffo£a i?at, 30 I. C. 136sl6Cr. L, J. 


601; Empress r. GohndSahai, 38 A. 
131; Earn Dulare v Ajudhia iitngh. 
211 0.477 = 16 0 0 193=14 Cr L J, 
605 ; Of. In re Umar Hayat. 3 P W R. 
1910 Cr.; and Bca Official Receiter v. 
Ganga Ram, 25 P K 1916 Cr.=18 Cr. 
L J 333=38 I 0 444 

(6) In re Harilal Buck, 22 C. 949 

(7) Ibid. 

(8) Nanda Earain t. Afanmoi/a 
Kamini, 18 Cr, L J. 556=39 Z. 0. 700 
-31C. W. N. 314. 
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has not been set aside by a higher court. An order of dismissal under 
s. 203 is not a judgment within the meaning of this section(l). It is, 
however, not open to a Magistrate to review an order which is final 
order, so far as one party is concerned, under section 145(2). 

Judgment. — See notes under s. 367 above. The term judg- 
ment ” is not defined in the Code. “ Judgment " contemplated by this 
section is only a decision on the merits. A dismissal for default of appear- 
ance, therefore, is not a judgment and High Court has power to review a 
dismissal order for default of appearance passed in Its appellate jurisdic- 
tioD(3). though there is authority to the contrary also(4). Adjudg- 
ment ” means the expression of the opinion of the Judge or Magistrate 
arrived at after due consideration of the evidence and of the argu- 
ments(5). This section applies to judgments and not to orders of 
rejection on the ground of formal defect. Where, therefore, an appeal is 
rejected because the copy of the judgment is not attached to it the order 
rejecti^g the appeal is not a judgment within the meaning of this 
section(6). The word '* judgment ” in this section means and refers to 
the judicial act of the court to finally disposing of the case and indicates 
the order of the court when it is read out and signed by the Judge and 
not the formal order on the judgment subsequently drawn up and issued 
merely as a clerical act by the ministerial officer of the court. When the 
court delivers aod signs the judgment it becomes final and it has do power 
thereafter to review its order or alter the judgment Id any manner or to 
any extent(7). 

When it has signed its judgment.-rTbis section clearly lays 
down that a criminal court has DO power to review a judgment after 
it has signed the same(8). A judgment or order of the court is not 
complete until it has been sigoed(9) aod sealed(lO). Judgment must be 
taken to mean and refer to the Judicial Act of the court m finally dis- 
posing of the case and must therefore indicate only the order of the 
court when it is read out and signed by the Judge and cannot be meant 
to refer to the formal order on the judgment subsequently drawn up aod 
issued merely as a clerical act by the ministerial officer of the court(n). 
The tnere fact of an addition being made to a judgment after it has 
been signed and delivered, where such addition does not materially 
prejudice the accused and has not occasioned a failure of justice, does 


(1) Etnyresa v. CAinna. 29 M. 126; 
Jlfoliharan&t T. iTosson All, 1 H. L. 
}i. 18. 

f-ji V-: 1 * r'. . ' 5 • , 


(8) Itrahim v. Emperor. A. I. R. 
1918 Raoe, 298. Jiajab Alt t Em- 
peror. 46 Q. 00 -60 I, C, 25=20 Ct. 
L. J.265. 


(i) Shahu y. Emperor, A. I. R. 
1935 B.81F. B. 

(m) Srredhar, 2x C. m 

(6) i?onflj(7etpaM. Emperor, A, LB. 
1931A. 206-56 A, 290=147 I. 0. 847= 
1931 A. L. R 156-1931 Cr. 0. 954*-l9S4 


A L L320 -35Cs.L, 3 441. 

(7) In re Arumuga Padava, 91 1. 
G. 1000-23 L. W 56=27 Or. Lfj. 184= 
60M.L J.6l-(1926) II. W. N. 147=A. 
1 B. 1926 LI. 420. 

(8) In Tt Avinappa, 7 Ilya. L. J. 142. 

(9) ^rnodint v Paraon, 88 0. 838= 

13 1. 0. 776=13 Cr. L. J. 120; 
Empreaay. Lain, 21 A. 177: In re 
Gtbbona, 14 0, 42; Cl. Empreaa *. 
Pox, 10 B 176. ^ 

(10) Sea the cases cited in the last 
note. 

Animuga Padaya, (1926) 
Lai y. Emperor, 
® P«tW)l-ia2 l.c 631-1930 Fat 148 
=81 Cr. L.J. 416-1. R. 1930 Pat. 211 
=11 l it. L. T. 195. 
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cot vitiate tbe ^vbole judf^ent and justify an order for re-triaUl). 

Dismusal for default.-— Where ft CISC is disposed of merely for 
default of appearance, or an order is passed to the prejudice of tbe 
accused, and by mistake or inadvertaoce no opportunity was given 
him to be heard tbe Hich Court may review the same(2). But an order 
dismissing a summons'case for default of appearance under section 247 
is in the nature of a judgment, and a Magistrate cannot revive the 
case once dismissed for defaultlJ). 

Order sumwarily rejecting an a/fjeal . — The High Court has no 
power to review an order passed in its criminal appellate jurisdiction 
rejecting an appeal summaril>(4). But it is open to the appellate court 
to rehear an appeal which has been summarily dismissed by itself for 
default of appearance of the pleader(5). 

Orders under ss. 203 and 204.— An order of dismissal under 
s. 203 IS not a judgment within the meaning of this section. It is, there- 
fore, open to B Magistrate to rehear a complaint which he himself has 
dismissed under 5. 203(6). A Magistrate has juiisdiction to rescind an 
order under s. 204 directing issue of summons against an accused 
person and direct a Subordinate Magistrate to hold an inquiry to which 
tbe provisions of this sectioo are applicable!?). A Magistrate who 
has discharged an accu<ed under section 253, can take fresh proceedings 
and issue process against tbe person discharged io respect of tbe same 
n?eace without such order being set aside by a higher court(8). 

Order under ss. 145, 146, if can be reviewed.— It is not 
open to a Magistrate to review an order which is a final order, 
so far as one party is concerned, under section 145(9). Nor can an 
order under s. 146 be reviewed and ooe under s. 147 be passed iostead(lO). 
But tbe question of a clerical error is expressly exempted from tbe 
section(ll). 

Review of judgment by a Sessions Court.— A Sessions Court is 
not competent to review Its own judgment! 1 2). It is not open to a 
Sessions Judge when he has once accepted the verdict of the Jury and 
has postponed the case for passing sentence, to reconsider bis order and 
to refer the case to the Higb Court under s. 307, Cr. P. C., but he must 


(1) Empreai ». Hueenuddtn, (1896) 
A W N 11 

/n% .11. „ Men 


(<) Rajab Ah v. Emperor, 46 0 60, 
Naear Muhammad v IXara Stngh, 
26 P L E. 616; Emprtts v. Ya$m, 
4 B 101 

(6) Anonymous, 7 M. H. C. B. 
App. 29. 

(6) Empress y. Chinna, 29 M 126 ; 
Makhalambi v. Hatsan Alt, 1 14. L 

(7) Laht Mohan v. Nonilal, 39 
0. ti. J. 329=25 Cr L. J 461»77I. C 


8I6=27C. lY. N 051=1926 Cal. 662. 

(8) Emperor ?. Maheshtcar, 4 I C 
1113-6 11 L T J84-11 Cr L J. 190. 
See Debt Das v Emperor, 3 Cr. Law. 
22 . Cf Phonsia v Emperor, A I. R 
1935 A 59. 

(9) Narayan v Chondra Bhaga, 
6 A I « r. R 132-A I R. 1925 Nag 
457=26 Cr. L J 1289=89 I 0, 163. 

( 10 ) Ram Dullare v. Ajodliia, 16 
O <J. 191=14 Cr. L. J. G05-31 I. C 
477, Laeltmiy. Bhusi, 19 Cr. L J 
225=43 1 0. 817. 

(Ill Lachmi v. Bhusi, 19 Or L J 
225=43 I U 817 

( 12 ) Official Receiver v. Oonoo 
Ram. 25 P R. I9i6 Cr =18 Cr L / 
932=38 I. C. 444 
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pass sentence on the person anaitiog sentence on the verdictd). A 
Sessions lodge, having once refused to revoke a sanction (now abolished) 
granted by a Subordinate Court under s. 195 of the Code, has no jaris- 
diction afterwards to review bis order and set aside the sanctionU). 

Expunging remarks in judgment. — A Judge has power to recon- 
sider and expunge damaging remarks about a witness in his judgment 
in a criminal case. This does not amount to a review of jngdnjent(3). 

Accidental omission.— Where in setting aside a conviction for 
theft an appellate conrt omits to pass orders under section 520 of the 
Code for restoration of the property taken from the accused if the 
omission is accidental it can be subsequently corrected under this 
secttoQ(4). Where, however, a criminal court erroneously passes an 
order of acquittal instead of discharge, it has no power to review its 
own order and alter it to one of discharge nor can it entertain a fresh 
complaint m respect of the same facts. A clear distinction exists 
between acquittal and discharge and bence, the use of the expression 
‘'acquitted ’’ in pi ice of “discharged *' is not a mere clerical error which 
can be corrected under this section(5). Even where the accused 
obtains a ludgment of acquittal under section 247 by means of a fraud 
on the court (e g , by preventing the complaiaant from appearing when 
the case was called on, by wrongfully arresting and detaining him on a 
false charge), the Code does not permit the court to cancel the judgment 
of acquittal on pccof of fraud and to restore the case to the 6Ie(6). 
When, however, a Sessions Judge on appeal annuls the conviction of 
Magistrate for want of jurisdiction and omits to order a re.trial at the 
time under s 423, cl. (5), be is not precluded, by virtue of this sectioUi 
from passing such ao order subsequently(7). 

Interpolation in judgment after signing and publishing. — No 
Magistrate can add to or alter the proceedings or judgment in any case 
after they are signed and published. It is especially irregular when 
made in the absence of ihe accused aod.wjibout nonce to himtS). Where 
a Magistrate after signing and proQouncing judgment iq open court, on 
the same day, enhanced the imprisonment by one day, on the request 
of the accused so as to make bis order appealable, « was held that 
though the Magistrate acted with the best of motives yet the alteration 
of the sentence was illegai(9). The same view was taken in another 
case where the accused was charged with offences under ss. 379 and 75 
but was at first tried and seirteoced on the first charge alone and there* 
after the further charge of previous cooviciions was inquired lutoflOJ. It 
is most unwarrantable proceeding on the part of the Judge toaddanoteto 


(I) Smpreis r. Mojahtir Jlahman. 
4 C \V N. 683 

12) Empreu r. Ganeshi, 23 B. 50. 
t3) In re Vmar Hauat, 2 P. 'VV. It. 
J9I0 Cr. 

(4) In Suhba 43 SI. L. J 87 

—A- t. B 19i2 11.339. 
lljV ''' Gafoor, 7 

t6) In re ,yin«o Gaundan, 83 M. 
1038 -)5Cr. I»l. 236 
(7) In re liamireddi, 3 JI. 43^2 


Weir. 760. 

<81 InreSurendra Nath, lOC W. 
N. 1063*4 Cr. L J. 210; Emprstar. 
Gantth. 23 B 50 . Official jfeceiwr 
». Oonga Ham, S5 P. R. 1916 Vc ; 
Emperor ▼ Vaniaieth, 19 Bom. L. 
R. 621. 

, (?) Qurian AU v. Azieuddin, (18S3) 
A. w. N, 16. 

00) Emperor v. Mari Par«,42B 
aw*»l9 l‘r. L. J. 279*20 Bom. L. R. 87 
“44 I. C. 163. 



S. 3G0.1 


OF THE JUDGMENT 


1367 


hts judcmrot, by which be tries to throw doubts on the conclusion at 
which he bad arrived on the evidence(l). A Magistrate after passing 
the sentence and signing it, cannot even alter the date from which 
sentence is to run(2). Unless it can be shown that there is a legislative 
eractment giving a power to that effect, cessation by the order of a 
Magistrate of any criminal proceeding must, until that order is set 
aside, operate not only as staying the proceedings but as destroying 
tbem(3). When a Subordinate Magistrate finds that be has passed an 
illegal sentence, his proper course is to submit the record to the Dist- 
rict Magistrate for action under s. 438, tnfra (4). A Magistrate who 
omits to pass a sentence of imprisonment lo default of payment of fine 
cannot pa<s the same subsequently. He must submit the proceedings 
to the High Court end ask that court to inflict the samefs). But 
the making of an order for costs where no such order has been previously 
passed IS not an alteration of the previous judgment(6). 

Further inquiry. — The terms of this section must be read as con 
trolled by s. 437. Section 437 does not limit the power of a District 
Magistrate to make further inquiry into a case in which an order of 
dismissal or discharge may have been passed by a Subordinate Magis- 
trate. There is no bar to a District Magistrate making further inquiry 
himself into a case in which such order may have been passed by 
bimself(7). But where a District Magistrate has already dealt with a 
case in revision and decided that there was no cause for interfering with 
the order of discharge of the accused, be cannot subsequently order 
further inquiry under section 437. Such an order is an order review- 
ing the earlier one and is prohibited by this sectiOD(8). 

Proper procedure.— Where a Magistrate erroneously dismisses an 
appeal as time-barred or passes an illegal sentence, it is not open to him 
to review bis own order and admit the appeal again ; the only course 
open to him is to submit the case to the High Court for revisioD(9). 

Review of a judgment by a High Court — See notes above under 
"Amendment" explained. Neither this section nor section 439 
empowers the High Court to revise or review the judgment of one or 
more of its Judges in a criminal appeal or revision(lO). A High Court 
Judge cannot revise the order of another Judge of the same court(ll). 
The verdict and judgment ol a Division Bench of a High Court, coupled 
with the sentence, m a criminal case, are absolutely 6oal, and as soon 


(\) Emperor y Chatter, ih 83 

(2) Empress v. Sahadat, Un 
Cr Cas eOl. 

(3) Gajo V Eebi. 72 I C 0I5«»1 Pat. 
L. K. 97 Cr.=24 Cr. L J 481 

(4) Emperor v. Maung Cho, 2 I, 

B. R. 43 

(5) In re Dhondi, 23 Bozn, L B 846. 
(6j Nafar Chandra v. Stddhav 

tha. 47C.974 

(7) Btdhu Chandahni Moti, 28 

C. 102. 

(8) Nga Than v, Emperor, 14 I. C 
7C5=5 Bor L T. 87=13 Cr.l. J SOI. 

(9) Emperor v Raghunalh, 6 Bom. 
L B 860 ; ilga E. v. Emperor, 1 Bnr. 


L B, 954 ; Queen v. Poran Mai, 23 
W. fi. Cr. 49 , In re Hartlal, 22 B 
949 , Inre Dhondi. 23 Bom. L R 846. 

(10» In re Kunhammad, 46 SI 382 , 
Empress y. DwgaChQran.l A. 672, 
Empress v Fox, 10 B 176 F. B.j 
lianu:art Lai y Emperor, A I. B. 
1935 A 466 ; In re Gibbon, 14 0. 42 
F B ; Paras liatn v. Emperor, 1 O 
W N 891 = 26 Cr. L J 643-85 1 C. 
383=100.anaA L R. 1328-1 0. W. N. 
eOl-A. 1 R 1925 0 476. 

(11) Kale y Emperor, 24 Cr L J 
766=46 A 143-74 1. C. 270-A 1 B 
1923 A. 473. 
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as thev h^ive been pronounced and signed by the Judges, the High Court 
is functus officiOy and neither the court itself nor any bench of it. has 
any power to revise that decision or interfere with it in any way(l). 
So it has been held that the High Court ha's no power to review an 
order dismissing an application for revision made by an accused person, 
and the only remedy is by an appeal to the prerogative of the Crown 
as- exercised by the Local Governoient(2). But it is competent to a 
Division Bench of the High Coort. which has erroneously discharged^ a 
rule on a point of law and a misapprehension of the facts in connection 
therewith, to review its judgment before it has been signed(3). Even 
if a single Judge of the High Court has passed an order dismissing an 
appeal, a Division Bench of the High Court cannot review that order 
by re*hearing the appeal(4). The High Court will not review its 
order passed in appeal or revision, even on the ground of discovery of 
fre^b evidepce, because such evidence ought to have been produced at 
the tnaUSh 

Dismissal for default. — Where a case is disposed of merely for 
default of appearance, or where an order is made without bearing the 
accused the High Court may review the same(6). The Bombay High 
Court in ess v. flahomed YisU>n{7) takes a narrow view with 
regard to the power to rehear criminal appeals and revision petitions 
dismissed for default. In In rc Rattga J?fTo(8) It was held that if a 
criminal revision petition is dismissed on account of the non-appearance 
of the petitioner who h:is 61ed it, the High Court is not competent to 
restore to its file such a petition. Similarly it has been held in another 
case that if a revision case is dismissed by the High Court for default 
of payment of printtog charges, it is not competent for the High Court 
t) rehear the case or entertain a fresh application for revistoa(9). 
Where a criminal appeal is dismissed without reasonable opportunity 
having been given to the appellant or his counsel of being heard, the 
court has inherent power to make an order that the appeal should be 
re heard after giving (be appellant or his counsel a reasonable oppor- 
tunity of being beard io support of (be appeal(10}. Where, however, an 
appeal is dismissed in the absence of the appellant and bis pleader 
after giving them a reasonable opportunity of being beard in support of 


(11 In rr Gihbons. 14 C. 43 »t p 48 ; 
Dahti V. Emperor, A. I. R. 1933 0. 870 
=>61 C 165-145 1 C. 937-38CW.N. 
25=34 Ct L J. tlOO-1973 Cr.r, J481. 

(2) Efnp‘e»tf /)ur^a r''Anran, 7 A 
C72 ’ Godai Itnai^, 6 W. B. Cr. 


• m- 

peror » Knle. 45 A. J43 (145) A 
KlnRlo 'udgs of the Hlj|b Court li«s no 
power t’’ miter or revue mn order pmmsed 
by him In revision • In re Sonia /taidu, 
47 M 423(4311 

(3) .Amodmi t Dartan, S8 C 828. 

(4) In re Kunhammod, 46 M. 382. 

(5) Empresi y. Chimabs. Rmt. Un. 


Cr^Cas. 458 ; £’mperorT. Kale, 46 A. 

l^) liajjab All T. Emperor, 46 0. 
60 ; in re KurihnmaA, 46 M 383 (402, 
403) : in re •S’oma Naidu, 47 ll. 428 
(4S4)=46 M L J. 456=34 M L T 
218-26 Cr L J.S70=8iI. 0. 850 -20 
h W. 18-A. I. B 1924 JI. 640: 
Kxthen Singh v. Girdhari, 23 Cr. L J 
750-69 t. i- 638. 

(7) 4 B 101 

(8) 23 M L J.371. 

Appayya Verikatappnyya, 44 
M L,J 27=24 Or L J 746-23CV.I,. J. 
746-69 1 C 634 = 17 T.. W. 23=(1923j 
e3t=(i923, A. r. R. 
Mohammad Sadig V Croten, 7 
Lab U J. 103 - 20 Cr. L.J. Ii69-A I 
B 1925 Lab. 355-84 1. 0.693. 
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the appeil, the di<nii«?al molt be taken to be under g. 421 and is not 
onen torevten:(l). Once a criminal appeal has been dismissed, another 
appeal cannot be heard at the instance of the same appellant on the 
Krouad that on the previous occasion owinR to some mistake, counsel 
did not appear for the appellant(2). 

Section 561-A.— Section 561»A of the Code (as amended) does 
not confer upon the H'sh Court any new powers but merely declares 

that such inherent powers as the court may possess shall not be deemed 
to be limited or affected by aoythioc contained in the Code. The High 
Court has therefore no power to alter Of review its own judgment in a 
criminal case, once it has been pronounced and signed, except in cases 
where it was parsed without jurisdiction or m default of appearance 
•without an adjudication on the merits, or to cortect a clerical eiior ; 
cor IS there any conflict between that section and section 369(3). 

Enhancement of sentence. — Theexceptionin s. 430, as regards the 
ca«es provided for in s. 417 and Chap. XXXII, covers the powers of 
enhancemect of sentence. Where after a single Judge has disposed of a 
Jail appeal preferred by an accused, the Local Government applies for 
enhancement of the sentence, the High Court in exercising the power of 
enhancement does not in any way violate the provisions of this section 
inasmuch as the provisions of this section should be read subject to the 
provisions of a. 430. Further, the jutisdtctton to enhance can only lie 
exercised by a Bench and not by a Single Judge. Consequently, when 
a Single Judge disposes of a jail appeal, the order cannot be taken to 
have been made in the exercise of the junsdichon of the High Court 

under Chap, XXXI, so far as the • ' 

An order of enhancement of sent* • • • • • • , 

given to the accused of being ..•••• , • 

null and void oh tfltfie, as being without jurisdiction, and does not bar 
the court from dealing with the matter a second time(5). 

370- Instead of rocordiiip a jadgmont in manner 
Fresldcney MagU- liereinbeforo provided, a Presidency 
trate’8 judgment. Magistrate shall record the following 
particulars : — 

(n) The serial number of the case ; 


(1) Natar Mohammad t. Hara 
Sivnh. 27 Cr L J 23=56 P L. R 616 
=91 1. C 65=2 It 0 I03=A. I B. 
192D L 196 

(2) In re Arumuga 911 C. 1000= 
32 L W 56-1926 51. W.N 147=27 Cr 
L J 161=50 51 L J. 6l = A. 1 R 1926 
Br.420 

(3) iZoju T. Crown, 10 Lah. 1=10 A. I, 
Cr. E. 494 = 29 Cr. L J 669 = 1101 a 
221=A. I B 1928 Lab 463 (orerroliag 
Mathra Das v. Crown, 9L»b. L.J 
42). See Asst, Govt Advocates t. 


(4) Emjieror Abdul Qayum, 65 A. 
715-31 Cr L J 1205=146 l o, 157= 
A. 1 R. 1933 A. 485 In .Emperor v 
Kallu, 27 A. P2. It was held that a 
Judge who passed an order on a jail 
appeal to the eflert that no appeal lay 
and that no sufficient ground appeared 
tor intetlerence in rev\8\oii ■waa not pre- 
cluded from entertaining the application 
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(6) The date of the commission of the offence ; 

(c) The name of the complainant (if any); 

(d) The name of the accused person, and (except 

in the case of ,an European British subject) 
his parentage and residence ; 

(e) The offence complained of or proved ; 

(/) The plea of the accused and his examination 
(if any) ; 

ig) The final order; 

(A) The date of such order ; and 

(i) In all cases in which the ilagistrate inflicts 
imprisonment, or fine exceeding two hundred 
rupees, or both, a brief statement of the 
reasons for the conviction. 

Scope of the section. — I q view of tbe pfovisions cootaioed io tbis 
section, Presidency Magistrates are oot bound to write judgments com* 
plyiog ^ith tbe reguiremeots of s. 367* All that is required is that they 
should record certain particulars aod in case of codvicuod and sentence 
of imnrisonment or hoe exceeding Rs. 200, a brief statement of tbe 
reasons for the coQvictioQ(l}. Clause (t) which a Presidency Magis* 
trate must follow when he awards imprisonmeot or a hoe exceeding two 
hundred rupees, is not complied with by merely recording evidence and 
saying that tbe case is proved He must give bis reasons in a manner 
chat discloses a critical examination of tbe evidence aod tbe grounds for 
rejecting tbe defence(2). A sentence of hoe of less than Rs. 200, with 
an order for imprisoomeot in default of payment of tbe fine of less than 
Rs. 200, 13 not a senteoce of imprisoomeot witbm tbe meaiimg of tbe 
sectiou{3). The meaning of tbe section is that where the offence is 
sufficiently grave to involve a fiae of Rs. 200 or imprisonment as the 
substantive sentence, tbe Magistrate is bound to record bis reasons so as to 
enable tbe party to bring (be matter upto tbe court. But in petty cases, 
in which a le^s fine only is imposed as a substantive sentence, tbe 
decisiOQ may be recorded shortiy(4). 

Special privilege of not being bound to state reasons for con* 
viction.'-lr IS toe privilege of Presideocy Magistrates that they are 
exempted from tbe duty of recording reasons for conviction in cases 
where they merely impose a fine not exceeding Rs. 200 as cl.(t) speaks of 
recording reasons only m cases where tbe Magistrate inflicts a punish- 
ment of imprisonment or imposes a fioe exceeding Rs. 200(5). A Presi- 
dency Magistiate, loffictiog a fine below Ks. 200, need not, in bis order, 
make any brief statement giving reasons for tbe conviction; but, in tbe 
event of bis delivering a written judgment m such a case, be should 


(l) IJithunpatJa t. Emperor, 97 1. C. 
Cai-80C.W.N 951—27 Cr.LJ.1131 
— I920‘*l. IIW. 

13) Hhamlal t. A*fnperor, 36C. W. 
K. 853— A 1. «. 1933 C, W5-1532Cr.a 


632-139 I. C. 244-33 Cr. L. J. 729 

(3) Jlotetram v. Eelaseeram, 14 0. 

171 . 

(4) iftid Per Petherim, C J. 

(8) 41926) M. W. N. Ixk. 
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S. 370.1 

come to pfOTier findlncs in fopporl of the conviction in the same(l). 

Non compliance. — Omission to record some of the p.irticulars re- 
quired by this section io the usual way in the printed form isonlyamere 
irrrcoUnty and not an illegality which %'itiatesatriat(2). But not record- 
ice the particulars required to be tecorde 1 by this section makes an order 
meauincless and is seriously to be condemned(3). Merely recording the 
order of consiction viihout recotdiof; who is the complainant or what 
was the offence, what was the date of commission, etc., amounts to an 
order nitbout compl>inK with the provisions of this section and is to be 
severely condemnedfd). 

Breach of contract by workmen —I d the trial of a case under 
the Workmen’s Breach of Contract Act (Xlll of 1&59) the Magistrate is 
cot bound to frame hts record in accordance with the provisions of this 
section It IS doubtful whether a proceeding under the first clause of 
section 2 and under section 3 of Act Xlll of 1859 is n crimiual pro- 
ceeding. There is no offence committed and there i$ no accused. The 
provisions of this section are, therefore, inapplicable to a case of this 
naturelS). 

Clause lo a noo-appealable case tried by a Presidency Magis- 
trate the column provided for lecording ** the plea of the accused and 
hts examination <f any” in the form prescribed by this section, must ba 
filled up but no bard and fast rule is contemplated as to bow that should 
be done, fbe mere entry of the word ’’denies” m the column may be 
sufficient in a case in which when the plea of the accused was taken and 
again when be was examined be merely denied having commuted the 
ofTencelb). But it is the duty of the Magistrate to record not only the 
pita of the accused but also tbe substance of bis examination if be ts 
examined under section 342 of tbe Code(7). 

Clause (f). — This section requires that in a case m which tbe 
accused IS sentenced to impiisonment a Presidency Magistrate shall 
record a brief statement of the reasons for the conviction. It is cot 
sufficient for him to record that the ofTeDCQ is proved, for that may 
necessarily be implied to be bis opinion from the fact that be has con- 
victed tbe accused. Tbe law contemplates something further as tbe 
reasons for tbe convictionfS). Tbe law does oot demand a full and 
complete statement ol reasons, but only a brief one. But tbe Magis- 
trate should state tbe reasons for conviclton in such a manner that tbe 
High Court on revision may judge whether there are sufficient materials 
before him to support the coovictioof9). A mere statement to tbe eBect 


(1) Ntthikanla \ Behart, COC C56 
“A. I R 1931 C 632=(17 C W N. 868 
— 1933 Ct C 891“1*5I. C eCO-34 Cr. 
L. } 10t9 

(2) Bithunpada v. Empetor, 97 I 
0. 651=30 l. W. N. 991=27 Cr L. J. 
1131-1926 C 1109. 

13) Brobodlt Chandra v Calcutta 


868— 1939 Cr C 10=33 Cr L 3. 264 = 
1361 C 135=17 A I tr R 399^ 


(7) Jtmatl Shah v Emperor, 27 Cr. 
LJ 110=91 1.1- 542=5 A l.Ct B 385- 
A. 1.K 1926 C C92. 

(B) Natabar'i Provash, 27 C. 461. 
(9) Emaman v. Emperor, 31 0. 983. 
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*' I believe the evidence far the prosecution and the evidence of the 
complainant, and I convict the accused” is not a statement of reasons(l). 
Where the notes of the evidence taken by the Magistrate did not afford 
sufhcient materials upon which the prisoner could be legally convicted, 
it was held that the conviction must be set aside, notwitbstandiog the 
provisions of section 537(2). Even, in a non*appealable case, tb© 
Presidency Magistrate ^bould state bis reasons so as to enable the High 
Court in revision to judge the sufficiency of material before the Magist- 
rate to support the convictionfS). Honorarj- Magistrates in the Presidency 
towns are as Presidency Magistrates governed by this clause and are 
bound to record the reasons for the conviction, where the sentence 
inflicted is imptiSQntneoi(4). The omission to record reasons is only an 
irregularity and where it has not prejudiced the accnsed, the High Court 
will not interfere in revisiot)(5). But the omission to do so in a case 
where no record is rnade of the evidence, which, therefore, is not avail- 
able to the High Court, is a grave irregularity which in most cases 
would be sufficient ground for ioterferencelS). But where the reports 
submitted under s. 441 of the Code contain good grounds for the decision 
they may be considered as setting forth the reasons for the conviction, 
anJ if no substantial failure of justice has resulted, the High Court will 
not interfere!?). Section 44t is not enacted to enable Presidency 
Magistrates to give fresh reasons for their decisions contradictory to 
those already given, but to enable them to supply reasons where in 
exercise of their privilege under this section they have given no reasons 
at all(8). 

37l« (0 On the application o! the accused a copy 
Co„,.l.a,=.nt, judcn.eDt,or when he so desires 

etoMto be giten to a translation lo bis oven language, if 
««9edon eppiica- practicable, or in the language of the 
court, aball be given to hico without 
delay. Such copy shall, in any case other than a 
summons-case, bo given free of cost. 

(2) In trials by Jury in a Court of Session, a copy 
of the heads of the charge to the Jury shall, on the 
application of the accused, be given to him without 
delay and free of cost. 

(3) "When the accu*<ed is sentenced to death by a 
c«M ot person Sessious Judgc, sucli Judge shall further 

seateneed to deith. inform Iiim of the period within which, 
if he wishes to appeal, his appeal should be preferred. 


(l) Jir7ipef**f V. Shanknr, 17 Com. 
I* a. M0«l6Cr. 771-Sl J r.971. 

(J' TaCoob T. Adamion, )3 0.379; 
TocUf}/ V £mptror. 8 C,W’. JJ- 5S7 ; 


I.. J. G03 ; Xn re Dervith Eutsain, id 
M.953-17 L. w :a. 

(5) In re TTiurman, 20 L. W.siQ. 

(C) In re Dervith ffutain. 46 M. 

-17 L. W. 18—71 I. C. 312-44 M. L. J. 
84-1953 SI, 165-33 M. L.T. lPO-31 
Cr.L. 3. ei. 

<7) tb* e*»e* cited la the Itit note. 
( 8 ) Stcamamniol t. ^unuttcatni, 
mi. C. 800-(1929) Sf, W.X.8931-.3 
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g. 371-373] 


Court fee on copy of fudgment appealed against. — The court-fee 
is remitted on the copy of a judRtnent, in an appeal from a convictioo 
in a warrant-case, when piven under this section(l)- 

Right of prosecutors to obtain copies. — All prosecutors, whose 
cbarRes are di«mi«^e»l, are a^ected, by the order of discharge, and are, 
therefore, entitled to obtain copies of the order made by, and of the 
depositions taken before, the Magtstrate(2). 

372 Tltpi oriciital jtulcniont. slmll bo filod witli 

JoJpaeet mhen tlio focord of procpodinp.^, and, tvhoro tlio 
tabe tf«n»3*tA3 Original H rocofdod in a difforont lanRuago 
from that of tho court and tho acctisod Ro requires, a 
tranMation thereof into tho languago of tho court shall 
be added to such record. 


373. 

Coart cf Se»»fon 
tOMadeoff otflnd- 
l&e aad Mnlrno* to 
Duiricl M»^itnu, 


In cases tried by tho Court of Session, the 
court shall forward a copy of its Gnding 
and sentence (if any) to tho District 
Magistrate within tho local limits of 
whoso jurisdiction tho trial was held. 


Cr L J. 460-A. I. R 1930 Mad, 825- Cr Cas 364. 

Tnd Rnl (1930) Mad 416. WBanTt of Bengal'^ Dinonath,^ 

(1) Empress Baghba, Rat. On. C. 106=10 0. L. R. 190. 
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chapter XXVII. 

OF THE SUBMISSION OF SENTENCES FOR 
CONFIRMATION, 

374. When the Court of Sessions passes sentence 
6=nt.„c.ois..ih Of cieath the proceediuKs shall bo sub- 
to be gnbmiued b 7 uiitted to the High Oourt, and tne 
Court of Bwjione. pen^pnce shall not be executed unless it is 
conBrmed bj’ the High Court. 

Reference for confirmalion of death sentence.* — In a reference 
for confirmation of death sentence the High Court must satisfy itself 
that the finding of fact arrived at is justified by the evidence on 
record(l). If the evidence in a case affords such a degree of certainty 
of the guilt of the accused as is mentioned in s. 3 of the Evidence Act, 
the sentence including that of death must be based on the facts found 
proved by how«oever little (he proof of them exceeds the standard 
stated in the sectioo, otbetnise the accused must be acquitted and 
the Judge or Magistrate contradicts himself if he says that ao accused 
person is proved guilty but should be lightly punished because the proof 
of the guilt is weak(2). A High Court may decline to confirm a death 
sentence when it is of opinioo that it would be wrong and improper that 
the senteoce should be carried out(3). Ordinarily,, however, ip cases 
of deliberate murder the capital seotence should be coDfirmed(4). The 
High Court will not, of course, confirm the sentence unless it is satisfied 
on both the facts as well as law applicable to the case that the conviction 
is right{5). 

PrWy Council appeal.-^Whcre the High Court confirms the 
sentence oo a refereoce made by a Court of Sessions under this section, 
or where the Judge disagreeing with the verdict of the Jury refers the 
case to the High Court which convicts and sentences the accused on 
such refereoce, the jurisdiction exercised by the High Court is of an 
appellate character and the order or sentence can in no sense be said 
to be made, **iathe exercise of origioaf criminal jurisdiction." In such 
cases where there is no right of appeal granted by the Letters Patent 
or by the Privy Council / ' . ' iroceed direct 

without ao intermediate • for leave or 

certificate to His Majesty case(6). 


(l) Arthsd AJi ▼. Emperor, 27 Cr. 
li. 3, S78-9J [. C. 890 - 30 0. W.N. 
lec. 

(21 Da'ii ▼. Emperor, 27 Or. L 3 
731—05 t.C.50-l9tCN«g 3SS. 

(3) Madho V. Emperor, 03 I. 0. 

JpOI— 22N L. B. 10t-a7 Cr. L, 0.935- 

1913 <01. 

(4) Maiara t. Emperor, A. I. R. 
1933 O. 211-5 0. W. N. 29-107 1,0. 


in-29 Qt. L. J. 230-9 A. I Ct, R. 
433 

(3) Queen v. Abdul, B^t. Un. Cr. Cas. 
710: Emperor v Eafi, 17 Boia. L. U. 
1072 : Em pre$M Chalradhari. 2 0. 
W N. 49 ; 8e« Amode AH t. ^njiress, 
88 G. 1329. 

(6) Ilahman v. Emperor, 14 Pat* 
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375. (0 If xvlion such prococdinps are submitted 
Tewtt la diw<t Htph Goiut thiuks that a further 
hirtCr icqciry iiiquir.v sUould bo made into, or addi* 
c»d« ct »4aitica»i tional ovidenco taken upon, any point 

erldesn ta be tiken. , . , 

boat inp upon tno Kiiilt Or innoconco of 
the convicted pGr.«on, it may luako such inquiry or take 
such evidence ttsolf, or direct it to bo uindo or taken by 
the Court of Session. 

(2) Such inquiry sltnll not bo mado nor shall such 
evidence be taken in the presence of Jurors or As-.^es.'iois, 
and, unless the Rich Court otherwise directs, tho pre- 
sence of the convicted person may bo dispensed with 
when the same is made or taken. 

(3) When tho inquiry niul tho evidence (if any) are 
not made and taken by the High Court, the result of 
such inquiry and tho evidence shall bo certified to such 
court. 


The Hieh Court bns potrer itself to make a further loquity as to 
take atjditioaal evideoce. la the case ooted, a coofessioo rejected by 
the Sessions Judge was admitted by the High Court(l). Id aaotber 
pse the Puajab Cbtef Court admitted funber evidence aod made ao 
iaspeetios ol scene of crime(2). Tbe High Court when recording 
further evideoce under tbis section cao dispense with tbe presence of tbe 
accused especially where tbe additional evidence is recorded by 
ttseli(3). But in decidiog an appeal against a death seotenca and in 
confirmiog that sentence a High Court cannot test tbe credibility 
of tbe witnesses called at the trial by reference to tbe statements made 
by such witnesses to tbe police and entered in tbe police diary and treat- 
ed what was thus entered as evidence for that purpose(4). 


376 - In any case submitted under section 374, 
Cou^"to " coSra "’bother tried with tbe aid of Assessors 
Mnience or by Juty, the High Court — 

conTjctien. 


(а) May confirm tho sentence, or pass any other 

sentence warranted by law, or 

(б) May annul tbe coiiviotion, and convict the 

accused of any offence of which the Sessions 
Court might have convicted him, or order a 


(1) Empress v. Basvanta, 25 B. H 

(2) Bhagtcan Kaur^. Emperor, 
p. W. B. 19X1 Cr.-12 Ct. L J. 412= 
I. C. 696. 


(3) Emperor v. Z’frumal, 24 M. 683. 


(4) Dal Singh v. Emperor, 44 0. 876 
=39 1. a 311=16 A. L J. 475=1 Pal. L. 
W. 661=19 Bom. L. R. 610=210. W 
N. 818= 26 0. L. J. 13=6 L W. 71=22 
ILL T. Sl-.fl917) M. W. N. 623=X8 
Or. L. J. 471 P. 0. 
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new trial on the same or an amended charge, 
or 

(c) May acquit the accused person : 

Provided that no order of confirmation shall be 
made under this section until the period allowed for 
preferring an appeal has expired, or, if an appeal is 
presented within such period, until such appeal is dis- 
posed of. 

Death reference : Power of High Court. — In a death reference 
under s. 374 the powers of the High Court are not limited as they are 
ordinarily limited in the case of an appeal from a trial held by a 
Jury(l). In a confirmation case the High Court has power under this 
section to go into questions of fact and disturb the unanimous verdict 
of the Jury approved of by the trial Judge. Asa matter of practice, 
however, it will not generaUy allow the verdict to be attacked arbit* 
rarily, it being necessary for the convict to show prima facte th&t 
the verdict is unsupported by evidence(2). It is not open to the convict 
to attack the verdict of the Jury merely on the ground that the Jury 
should not have believed the evidence nor that the evidence 'was 
iosufficient. provided there appear sufficient grounds for the verdict, but 
he must attack the sentence on the ground that the evidence was 
irrelevant or improperly admitted, or that it is extremely inadequate 
so much so that it was the duty of the trial Court to tell the Jury 
that there was no case against the accusedO). The questions of mis* 
direction of the Jury are of less importance in a case of ceCerence under 
section 374 for in a case of reference the High Court has to come to 
its own Independent cooclusioo as to the guilt or innocence of the 
accused person independently of the verdict of the Jury or of the 
opinion Of the Judge(4}. The High Court will undoubtedly interfere 
with the verdict if it is perverse or if evidence has been improperly 
admitted or excluded, or if there is a misdirection by the Judge(5). 
Where there has been a misdirectioo io the summiug up to the Jury the 
poovictioD and sentence should be set aside and a re.trial ordered(6}. 

Whole case is re-opened. — Where a prisoner has been sentenced 
to death even though (be conviction was bad on the unanimous verdict 
of a Jury, the whole case is re-opened before the High Court both on 
matters of fact as well as on matters of law(7). It is open to the High 
Court to come to the conclusion that the findiog'of the Jury was not 
justified by the evidence. But the court has not to deal with the case 
merely on the paper book. It should attach proper weight to the 


(1) SmpeT(tr'r. Panehu, 82Cr, T*. J. 
100—133 I. C. 811— 31C. W. N. 1154— 
A. 1. n 1031 178. 

(3) Gul T. Crotm, 15 B. I.. C. 103— 
83 Cf. I,. J. 53 F.n.-64 1 C 857. 

(3) /Wd. 

(4) IJturot ». Emperor, 47 C. L. J. 
210*10 A. 1. Cr. R. 850«33 C. W. N. 
846*20 Cr. h. 1. 61C-100 1. 0. 483. 


rill r?»rjT .cot t> ■* 03 * 

' /N, 

I ' -40 

- -• * ■ . . - • A, 

(7) Queen ». JaffirAU, 19 W. R. 57; 
Empress v Chnlradhari, 3 0. W. N. 
40j Emperors. Doji, 17 Bom. L. K. 
1072-10 Cr. L. 3. 818-31 t. 0. 004. ' 
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ifctfJiM - » t 

i‘ ‘-‘'t* »’ IM *t 

eriierce coniirc lo \,i\A »««♦*«■< I'* 

wbttbfT there it to he » fe lri»t ot •ctc.tta^ »» il Jr'y rr'-n 

ptCT^r direction »er« to c^nticl th^ il • J l*e t'T'ii'? • 

to to»t»in tbe contictim cn tW nn % t»tc^l 

Tritl of leeer*! pertent hr • Jtjrr*'“h*i<'M> 'If* C».e 

Tertiicis appenlt la Joey cate* at a fereral tu)f to tr.ttirr* cf )•». 
tMtiiction, botrevrr, <I«t rot arplr *® crdetrrMion 

ttjb't'C. (2), which teat adjrj io tettioa 41R ia !'>?), thtt 

where ia t eaie Itiei hr • Jcrr aar «*s|ff r*-3 i» d^ttS. ary 

ether pertoa ecsTiciei in the «atrr tna! laar ah;-e»l cn a cl Utt 

as we1t at oa a mauer ot U«(5). 

QuetHon of iufWidlon.— \Vh«re a Cesn tf !h» )f«*h 

Coort at Allahabad ordered a l!afi»tnile who Kad trtssej to it'jf'ir i-to 
a chatce o! encrder ea the (foead that he had ro JstKu'ictica to 
lota the chatR^ aed ibe Macittrata leijoittibto \Vt care a?4 tt— 
the priroaer to the Cocrt ol Se*»>6a, by «hitb tosrt the fiVietet «ti 
caavicled aed teateoced to death, it wat held, co the rate )>n>f tefeftrj 
to a Foil Beach of the llich Coott for coa!:rmatioo. Ib»t In detrrrrtelep 
whether the seateace tboald be cOahrcje-S, the Veil Ikreb wrat ret pre. 
clcded by the order of the Diritioa Costt front coatlJetirr whether 
the accosed pertoo bad beca coarlcted by a coart of crmprteai 
iari«dict>OB(G). 

Commutatjoo o1 lentcnee.— AVbere the hmaiet of « norict 
might oot, owiag to aa ipertare la the necV coasmunlcaiior wijb ib» 
laryaa, retalt fo hfs death, aad where ft wai alto onceriain whether ro 
ootoward or distretsioR acctdeot,aoch at the complete teverapce of the 
head, cooM taVe place, the High Coort commuted the leotence of drsth 
mw one of Uantpottatioo for lileU). At the law itandt b India whrra 
the altereatlva fieoiences of death aad Uaniportatloo are rt^ctjbrd for 


Patiehu. 87 Cr. L. 2 . 






M |C8-»7Cr.r* J. 8 t «^1 t. c FW* 

Cr'T’710 PataM, lUt. Un*. 

i}r IS r.i 

^T. I, n 103/ f»»t. AOintb'o 

c,. as7<-i(o I o. sioJj.c* 7'S'. 
Swprni r Cbllrmlhari, S W^li. « 
W Kmp^or V. SarmuU, s A jia. ’ 
\T) in Tf Jiobdhoo, 3 C. I* Jj. aif 



1376 THE CODE OP CRIMINAL PROCEDURE [Chap. XXVII* 

new trial on the same or an amended charge, 
or 

(c) May acquit the accused person; 

Provided that no order of confirmation sbail be 
made under this section until the period allowed for 
preferring an appeal has expired, or, if an appeal is 
presented within such period, until such appeal is dis- 
posed of. 

Death reference : Power of High Court. — In a death reference 
under s. 374 the powers of the High Court are not limited as they are 
ordinarily limited in the case of ao appeal from s trial held by a 
]ury(l). In a confirmation case the High Court has power under this 
section to go into questions of fact and disturb the unanimous verdict 
of the Jury approved of by the trial Judge. Asa matter of practice, 
however, it will not generally allow (he verdict to be attacked arbit* 
ratily, it being necessary for the convict to show ^rtma /acte that 
the verdict is unsupported by evidence(2). It is not open (o the convict 
to attack the verdict of the Jury merely on the ground that the Jury 
should not have beheved the evidence nor that the evidence ' was 
insufficient, provided there appear sufficient grounds for the verdict, but 
be must attack the sentence on the grouod that the evidence was 
irrelevant or improperly admitted, or that it is extremely inadequate 
so much so that it was the duty of tbe trial Court to tell the Jury 
that there was no case against tbe accu5ed(3). Tbe questions of mis- 
direction of the Jury are of less importance in a case of reference under 
secttoo 374 for in a case of reference the High Court has to come to 
its own indepeodeot conclusioo as to tbe guilt or innocence of tbe 
accused person lodependeotly of tbe verdict of tbe Jury or ‘of tbe 
opinion of the Judgc(4). The High Court will undoubtedly interfere 
with the verdict if it is petverse or if evidence has been impropedy 
admitted or excluded, or if there is a misdirection by tbe JudgefS). 
Where there has been a misdirection in tbe summing up to tbe Jury tbe 
poQviction and sentence should be set aside and a re-trial ordered(6). 

Whole case is re-opened. — Where a prisoner has been sentenced 
to death even though tbe coovictido was. bad on tbe unanimous' verdict 
of a Jury, tbe whole case is re-opened before the High Court both on 
matters of fact as well as on matters of lawl?). It is open to tbe High 
Court to come to tbe conclusion that tbe finding'of the Jury was not 
justified by the evidence. But tbe court has not to deal with the case 
merely on tbe paper book. It should attach proper weight to tbe 


( 1 ) Emperors. Panchu, 92Cr. T». J, 
150s- W8 1.0. au^MC.tV. 1154*. 
A. \. R 1931 C. 118. 


(a) Gulv. Crown, 15 6. L. B. 103^ 
53 Cr. L. J. 83 F.U.-Sl I C 667. 

,(3) Ibid. 

(4) nazrat Emperor, 47 C. L. J. 
340'**10 A. I. Cr. R. 85a«3a OWN 
846-29 Or. L. J, 646-1091, 0. 482* ’ ‘ 



. ■ ■ ■ ■ .^N. 

. ■ -46 

• - -A. 

1. Or R. 316. 

(7) Outen-*. Jaffir AU, 19W.B. 57; 
Empress y Chatradhari, 9 0 . W.J^T. 
*9} Emperor y. Eaji, 17 Bom. L. B. 
1078— 16 Cr. L. J. 818-31 I. 0.'994. ' 
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eosclnsioas of the'Jodce and Jnry wbo bad the adrantepe of seeinp the 
Witnesses In the box and coticinp the development of the prosecution 
and defence ca«c<(l). Hut If there Is no snfficient evidence to warrant 
a conviction, the Hiph Court has an ohllpation to say so nnd ncauit the 
accustd(2). In a reference under this section for confirmation of a 
sentence of death passed by a Sessions Judpe, the Hiph Court must be 
satisfied that the findtnp of fact arrived at by the Jury is justified on 
the evidence on the recordfd). When In ft reference under section 374 
the charpe to Jury is fourd defective and there is no chance of further 
esndence comirg to lipht in case of a re-trial, the (juestion in deciding 
whether there is to be a te-trial or acquittal is whether, if the Jury upon 
proper direction were to convict the accused apain. It would be possible 
to sustain the conviction on the evidence on a second reference(4). 

Trial of several persons by a Jury.'—Section 418 of the Code 
restncts appeals in Jury cases as a peneral rule to matters of law. This 
restriction, boweser, does not apply to references under section 374, and 
sob-sec. (2), which was added to section 418 in 1923, provides that 
where in a case tried by a Jury any person is sentenced to death, any 
other person convicted in the same trial may appeal on a matter of fact 
as well as on a matter of law(5). 

Question of jurisdiction.— Where a Division Court of the Hiph 
Court at Allahabad ordered a htagistrate who bad refused to iaquire into 
a charpe of murder on the proond that be had no jurisdiction to toquire 
into the ebarpe, and the Magistrate inquired into tbe case and committed 
the prisoner to tbe Court of Session, by wbicb court Ibe prisoner was 
convicted and sentenced to death, it was held, no tbe case being referred 
to a Fall Bench of the High Court for confirmation, that in determining 
whether tbe sentence should be confirmed, tbe Full Bench was not pre. 
cloded by tbe order of tbe Division Court from considering whether 
the accused person bad been convicted by a court of competent 
jtiri5dictioo(6). 

Commutation of sentence. — ^Wbere tbe banging of a convict 
might not, owing to an aperture in tbe neck communicating with the 
larynx, result in his death, aod where it was also oocertain whether no 
untoward or distressing accident, soeb as tbe complete severance of the 
head, could take place, tbe High Court commuted tbe sentence of death 
into one of traosportatioo for Hfe(7). As the law stands in India where 
the alternative sentences of death and transportation are prescribed for 


(l> Emperor V. Panchu, 83 Cr. L. J. 
190=188 l.0.8ll=3»C Wjr 1161-lDd. 
Eul. tl93l) f’al.KTT— A.I.B, 193lCftt 178 
~t931Cr. Cu 943 Emperor r.Athraf 
All. 87 0. W. N. 695-A, I. R. 1933 G. 
436=143 I. 0. 173-1933 Cr. 0. 634-34 
Cr.Uj,533-90A. I. Cr. R. 30. 

(3) Emperor ». Aeraf Ah, 87 0. 

I. R. 1933 0.433-143 I. 
0-l«-1933 Cr. 0 614-34 Cr. L. J. 
633=30 A. 1. Ct. B. 90; Panchuf. Em- 
perw. 111 I. c. 885-33 C. W. JT. 7M- 
29 Cr L. J, B33. 

(3) Arthtd Alt T, Emperor, SO O.W. 
Or.P,C.-By 


N 168-97 Ct.Ei. 7. 878=99 T. G 890; 
Ertiprev r, Abdul Razak, Rat. Ua. 
Cr. O. 710. 

(4) Emperor r Aeraf Alt, 37 C. W. 
N. e95-A I. R. 1933 0. 436=143 I. 0. 
173—1933 Cr. 0. 614=34 Or. L. J. 533= 
30A.I.Cr. B. 20. 


(6) Emperor v. Sarmukh, 2 A 318. 

(7) In re Boodhoo, 9 C. L. R. 315' 
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murder, the fact that the accused bad the capital seutences suspended 
over their heads for nearly six months is a matter for the consideration 
of the Judge of the High Court who finally disposes of the appeal, and 
he ought not to confirm the sentence of death which might have been 
rightly passed by the Sessions Judge in the first instance, unless he 
personally thinks that such sentence should be carried out at the time 
final orders are passed by him, and delay such as that mentioned above 
is a sufficient reason for refraining from imposing the extreme 
penalty(l). 

Conviction for any other offence.— An accused person who has 
been acquitted of the charge of murder may be convicted under sec- 
tion 201 of the Penal Code for causing disappearance of evidence of the 
murder when also tried for that offence, although the Sessions Judge 
omitted to give any finding upon the minor cbarge(2). But in one case 
it has been held that the High Court, as a court of reference, has no 
power under s. 288, to alter a conviction for murder into one for culpa- 
ble homicide not amounting to murder, unless there is a petition of 
appeal although with the reference(3) 

Re-trial — In a reference under section 374, the High Court may 
order a re-trial where therehas not been a pioper trial m the case(4), 
or where the evidence taken by the Sessions Judge is incomplete and 
further evidence is necessary before judgment can be properlyprouounc- 
ed against the accused(5), or where tbe accused is undefended m the 
Sessions Coutt(6). 

377 « In every cas« so submitted, the confirma- 
- . tion of the sentence or any new sentence 

new7ent“nM'’to hi Or Order passed by the High Court, shall, 
filled by two when.such court consists of two or more 
judges, be made, passed and signed by at 
least two of them, 

378 . When any such case is heard before a Bench 
Fioeeanr. in C... Judges and such Judges are equally 
of diSeience of divided ID opiaiOD, the case, with their 
opinion. opinions thereon, shall be laid before an- 

other Judge, and such Judge, after such hearing as he 
thinks fit, shall deliver his opinion, and the judgment' or 
order shall follow such opinion. 

Procedure In case of difference of opinion.— When a sentence of 
death referred to the High Court for confirmation and the Judges 
differ the matter should be referred to a third Judge, under ss. 378 and 


(1) Autor Singh t. Emperor, 17 0. 
W N 1213 

( 2 ) Muhnnimod Shah v. Croten, 8 
P R. 1913 Ci. 

(8) lieg T. Balapa, 1 B. C89. 

(0 Emperor v. Itajah AU. 103 I. O 

790-81 C.W.N.681-lSO,L.l, 81-g8 


Ce. I*. J. 742=A. I. E. 1927 Cal. 631-8 
A.t, Or. E 316. 

(8) Emperor v. DauJat, 6 C. W. N. 
931. 

(6) Emperor ». Mohar AU, 19 0. W. 
N. 656-16 Cr.L.J. 491-29 1 . 0 . 32i«, 
SI 0. L. J. 496, 
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429 aod sboald not be decided, accordiog to tbe opinioa of the Judge for 
acquittal(l), 

379. In cases enbmiUed by tbe Court of Session 

p to the High Court for the confirmation 

tnteiSto* a g” of a sentence of death, the proper oflficer 
^art for confirms- of the High Court shall, without delay, 
after the order of confirmation or other 
order has been made by the High Court, send a copy of 
tbe order under the seal of the High Court, and attested 
with his official signature, to the Court of Session. 

380. Where proceedings are submitted to a 
proeeaora in cases Magistrate of the first class or a Sub-Divi- 
■utmiitcaiiyMigia* siooal Magistrate as provided by section 
to act under sectioo oo2, such Magistrate may thereupon pass 

such sentence or make such order as he 
might have passed or made if the case had originally 
been heard by him, and, if he thinks further inquiry or 
additional evidence 00 any point to bo necessary, be 
may make such inquiry or toke such evidence himself Or 
direct such inquiry or evidence to be made or taken. 

Procedure in ca$es submitted by Magistrate not empowered to 
act under n. 562.*-~Tbts section provides a procedure to be followed 
wheu a Magistrate oot empowered uoder s. 562 is of opioioo' that a first 
o^euder should be dealt with under tbe provisions of tbat section. A 
Magistrate to whom proceedings are submitted as provided by 
section 562, may pass sucb seoteoce or make such order as be might- 
have passed or made if the case bad originally been beard by bim(2}. 
When, however, an accused person comes before a Magistrate under 
this section, be can be treated only as a convicted person and the Magis- 
trate acting uoder this section is not empowered to set aside the convic- 
tion already recorded by the referring Magistrate, and acquit him. Tbe 
order which a Magistrate is permitted to pass under this section can 
only be such an order as can be passed upon a convicted person(3}. A 
District Magistrate to whom a case is sent by a second class Magistrate 

jiagistrate even 
■ as if tbe case bad 

Appeal.^^An appeal from tbe conviction and sentence passed by a 
Magistrate of the first class under this section, lies to tbe Court of 
Sessions and not to the District Magistrate(5). 


(1) SmprtsM T. Sundu, (16S7) A. W. 
N. I35;rt. £'nipre« t. Debi .^inyA, 
(1680) A. W. N. 375. 

(9) Mi mr. Mi Kin. 3 U. B. B. 
(1914— 191^ 55; AToroIi T. Smperor, 
4 Ih B. B. 977. 

O) Pub. Prc$. T. Ourappa Maidu, 
1913 U. T89-(1999) 


IL W. N. 716-M M. L.J. 405-33 it. 
L. W. 43^-145 I. C «69»Si Cr. L. J. 
1015-1933 Cr. a 1319. 

(4) Smpfrof T. Abdul, 4 L. B. R. 
160=»7 Cr.I,.J. 419. 

(6) Kmperor t. OMmappa, 17 Bom* 
L.B. BOi, 
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CHAPTER XXVIII. 

OF EXECUTION. 

381. When a sontence of death passfd by a Court 

ExecuHon of otder Session iB submitted to the High Court 
passed under lee- for confirmation, 8Uoh Court of Session 
tion 876. phall, on receiving the order of confirma- 

tion or other order of the High Court thereon, cause 
such order to be carried into effect by issuing a warrant 
or taking such other steps as may be necessary. 

Time vrhhin which the sentence is to he executed : Bengal and 
Assam.^lp Bengal sod Assam, the date named by the Sessions Court, 
on its warrant for the execution of a sentence of death, shall not be Jess 
than fourteen, or more (ban 21 days from tbe date of the issue of such 
warraotd). 

Madras <*-Id Madras, the seoteoce is not to be executed until the 
15th day after receipt of tbe warrant from tbe Court of Sessions after 
cODfirmatioa(2). 

Bombay.— In the Presidency of Bombay, on tbe receipt of a con. 
firmatioo by tbe High Court of a capital sentence, it should be specified 
in (he warrant addressed to tbe jailor, that the execution is not to be 
carried out until a day thereio named, that shall be at least 
fourteen days from tbe date of receipt of tbe order of confirma- 
tiao(3). 

382. If a woman sentenced to death is found to 
Oi be pregnant, the High Couit shall order 

eapitai tootence on the executioti of the senteoce to be post*, 
pregnant woman. poued, aiid may, if it thinks fit, commute 
the sentence to transportation for life. 

Capital sentence on pregnant woman. — Where a woman, who 
is pregnant, is convicted of murder, capital sentence should be passed on 
her. notwithstanding her pregnancy, although the execution of tbe sen. 
tence should be deferred, and although it may be a reason for commuta. 
tion of the sentence by the High Court(4}. 

Power of postponing the execution of a sentence of death. 

The High Court is the only judicial tribunal Id which the law has vested 
the power of postponing (he execution of a sentence of death passed and 
confirmed on a woman found to be piegnant(5). In this case the Sessions 
judge, on learning ol tbe pregnancy of a prisoner whose sentence 


(1) Cal. G. n. C. 0. Page 99; Assam 
Ostctte, 1B75, P 355. G. R, A OJ 

(SJ See Q.O. dated. S3rd May 2879. 


<S) Bom CU. 0. No. 982 of 2869. 

(«) Matali v. Emperor. 84 P. R ' 1878 
Cs. ^ 

(6) Aryortymout, 8 Weir. 141. . { ; • ; 



Ss. 382.384]. 


OF EXECUTION 


1381 


of death was confirmed by the High Court, directed that the sentence 
should be suspended until forty days after her delivery, and it was held 
that the order was ultra vires, and that, in the exigencies of the situa* 
tion, be should have suspended the execution of the sentence of death 
until such time as the order of High Court could be obtained. 

383. Where the accused is sentenced to transport* 
ation or imprisonment in cases other 
ttSroft?°D8porta- than those provided for by section 381, 
iion or imprison- the court passing the sentence shall forth- 
With forward a warrant to the jail m 
which he is, or is to be confined, and, unless the accused 
is already confined in such jail, shall forward him to such 
jail, with the warrant. 

Sentence when to commence. — A sentence of imprisonment ought 
to commence from the time that the sentence is passed unless there is 
some lawful reason for ordering it to commence at some future period. 
A Magistrate has no power to postpone the execution of the sentence at 
the request of the accused(l). The antedating of a sentence of imprison- 
ment is contrary to the spirit of ss. 383 and 397(2). A sentence of im- 
prisonment for the time passed in the lock-up is illegal, but one until 
the rising of the court IS ]egai(3). It is illegal to sentence an accused 
person to suffer imprisonment tn a police lock*up(4). 

Prisoner admitted to bail, pending appeal.— Where after sentenc- 
ing the prisoner, the Magistrate admitted him to bail, so that be may 
have tbe means of appealing, such admission to bail did not make the 
sentence one to commence at a future date, and did not make it there- 
fore il)egal(5). 

High Court's power to commit prisoner to muFassil jail.— Tbe 
jurisdiction which tbe High Court exercises io bearing a case submitted 
to It under s. 307 is cot its original criminal jurisdiction, but it hears tbe 
case as a court of reference io tbe exercise of the jurisdiction vested in 
it by cl. 28 of tbe Letters Patent, and it has got power to commit an 
accused to a Jail outside its original jurisdiction, but within its jurisdic- 
tion as a court of referenceld). But it is tliegal to confiae a person io a 
jail other than that mentioned in tbe warrantf?). 

384. Every warrant for the execution of a 
Dirsctioncf wat- Sentence of iinprisonnient shall be direct- 
rsBt fot e«cution. to the ofilcer in charge of the jail, or 
other place in wliicli the prisoner is, or is to be, confined. 

Signatures on warrants.— A wairant of cosmiinient should be 
signed and not statnred(8). An officer in charge of a jail would be 


J. JO—7L. B r.63=ajl C. J64. 

(6) Jn re Okhty A'limor, 7 C. L. R. 

aes. 

(C) /ft re I/araceZyalf, SOC. Sfc. 

|7) ,5'Aoni«cr)nre«a t. jinne Lcre. 11 
C. B97. 

tS) iS’vtrofrofiyo Aiear *. Qvem, 
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justiBed ia refusmg to receive or detaio a prisoner in Jail on a arrant 
to which is affixed a signature by meaos of a stamp(l). 

Definite period of imprisonment should be stated. — A deBnite 
period of imprisonment must be stated. Thus, an order directing an 
accused " to be imprisoned until be gives security " is bad(2). 

Confinement in jail other than that mentioned in the warrant. — 
Where a Sheriffs Officer delivered over a judgment-debtor, who was 
duly committed to the Presidency Jail, Calcutta, to the officer in charge 
of the Alipore Jail, the Calcutta High Court held that the conBnemeot 
in the Ahpora Jail was illegal(3). 

Warrant with 386. When the prisoner ia to be 
whom to ba lodged, confined io a jail, the warrant shall be 
lodged with the jailor. 

386. (1) Whenever an offender has been sentenc* 
Warrant for levy cd to pay a fine, the court passing the 
of fine. sentence may take action for the 

recovery of the fine in either or both of the following 
ways, that is to say it may— 

(a) issue a warrant for the levy of the amount by 

attachment and sale of any moveable propefty 
belonging to the offender ; 

(b) Issue a warrant to the Collector of the district 
authorising him to realise the amount by 
execution according to civil process against 
tlie moveable or immoveable property, or 
both, of the defaulter: 

Provided that, if the sentence directs that in default 
of payment of the fine the offender shall be imprisoned, 
and if such offender bas undergone the whole of such 
imprisoument in default, no court shall issue such 
warrant unless for special reasons to be recorded in 
writing, it considers it necessary to do so. 

(2) The Local Government may make rules regulat- 

ing the manner in which warrants under sub-section (1), 
clause (a), are to be executed, and for the summary 
determination of any claims made by any person other 
than the offender in respect of any property attached in 
execution of such warrant. , _ 

(3) Where the court issues a warrant to the Collec* 
tor under sub-section (1), clause (b), such warrant shall 


(l) Roles sod Orders, Labote Iligb (3) Sham$honnetsa T. Anne Loce, 
Court.Vol 11, p 144. 110.527, 

(2} Matlamdi t. ToriptiHa, 6C. 644, 




OP EXECUTION 


1383 


S. 38G.] ’ 

be deemed to be a decree, and the Collector to be the 
decree-holder, within the meaning of the Code of Civil 
Procedure, 1908, and the nearest Civil Court by which 
any decree for a like amount could be executed shall, for 
the purposes of the said Code, be deemed to be the court 
which passed the decree, and all the provisions of that 
Code as to execution of decrees shall apply accordingly : 

Provided that no such warrant shall be executed by 
the arrest or detention in prison of the offender. 

Amendment, — This section has been sabstituted, by s. 102 of Act 
XVIII of 1923 for the old s. 386 which enacted as follows: — 

"386. Whenever an offender IS sentenced to pay a fine the court 
passing the sentence may, in its discretion, issue a warrant for the levy 
of the amount by distress and sale of any moveable property belonging 
to the oflender, although the sentence directs that, in default of the 
payment of fine, the ofi'ender shall be imprisoned." 

The important changes are : 

(1) The amendment makes immoveable piopeity as well as move- 
able property liable to sale as it is not thought reasonable that immove- 
able property should be allowed to escape. 

(2) Before the amendment, liability to fine did sot cease even after 
the full term of imprisonment in default has been undeigone by the 
ofiender ; the present section ordinarily prohibits the recovery of fine in 
such cases, and allows it only on special reasons. 

(3) Formerly there was no ptovisioo for investigating claims to 
attached property. Sub-section (2) provides for summary determination 
of such claims, 

(4) Sub-section (3) provides a means for execution of a warrant of 
a criminal court. 

Scope of the section, — The condition precedent to the issue of a 
distress wartant under this section is the conviction of and sentence to 
pay fine by the person proceeded agasast(l). This section does not 
contemplate any sort of inquiry or order. It is as a matter of fact 
merely same actioo by the court itself consequent on some previous 
order. The court, for instance, in the case of a cooviction for butt 
may impose a fioe of Rs. 25 or one month's simple imprisonment and 
the person so sentenced may leiuse to pay, the court will send the 
recusant person to piisoo and then take action under this section to levy 
the amount of fine from bis property. The order directing a warrant to 
issue IS merely a consequential aod aociilary order and as such cannot be 
attacked either in appeal or revisioo(2). The provisions of this section 
should bs strictly caDstrued(3). 

Statutory application of provisions as to levy of fine. — The 
provisioDS of the Code io respect of levy of fioes apply to all fines 


(1) Abdul T iV. Z. JUuletyi, 

10 Pat. UT. ISl. 


(3) I’linYallw T. Zmptror. 80 Ct. 
L. i.H03-e9 1. 0. ISIS 


Sind 67. 

(9) Stere/arj/ of Slalt of ,S'cnyom- 
mol T. ^«npommaI. 18 Cr. !>. J. 
I.C.e3a<-4 L. W. C13“ll9iT) M. W. R. 
W3, 
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imposed under any Act, Regalatioa, Rale or Bye*Law unless the 
Act, Regulation, Rule or Bye-Law contains an express provision 
to the contrary{l). Thus, the provisions of sections — 386, 389 apply 
to the levy of penalties and fines imposed under the Police Act, 
V of 1861, on conviction before a Magtstrate(2). The provisions of 
this section do not apply to fines imposed under Act XXI of 1856, 
such fines cannot be levied by distress and sale of tbe ofiender’s pro- 
perty's). 

Sentence of fine. — Before a distress warrant can be issued under 
this section, it is necessary that fbe court issuing that warrant should 
have sentenced the offender to pay a fine. Where the Traffic Inspec- 
tor of a Railway made a report to a Magistrate that damage bad been 
caused to tbe Railway by a motor car and tbe Magistrate issued a 
distress warrant under this section for recovery of a certain snm.of 
money alleged to be the amount of tbe damage caused. It was held 
that tbe warrant was wholly illegal(4). 

Collective sentence of fine. — A sentence of fine imposed upon 
mote than one prisoner individually and collectively is not a proper 
sentence. The sentence must impose a specific fine on each prisot}er(5). 

Immediate levy of fines. — A Magistrate cannot defer tbe levying 
of the fine imposed on tbe prisoner till tbe period of appeal shall have 
expired, or until tbe orders of tbe appellate court are received on appeal 
preferred by tbe accused. A criminal sentence should be forthwith 
carried out in its entirety as far as tbe law permits(6). But it is 
obvious that by its very nature a sentence of fine is not capable of 
immediate execution. The court is, therefore, authorised to snspencl 
its execution for a time in order to enable tbe offender to raise the 
amouat(7]. 

Compensation. — Section 547 of the Code provides that money 
ordered to be paid as compensation under section 250 of tbe Code is 
recoverable as if it were a fine and tbe methods of recovering a fine are 
provided for in this section of which clause (I) (a) provides for the 
realisation by issue of warrant for tbe levy of tbe amount by attach- 
ment and sale of any moveable property belonging to tbe offender. 
Clause (1) (d) however, does not authorise tbe attachment of pro- 
perties belonging to a person other than tbe offender ; therefore an 
undivided property belonging to the deceased offender and the other 
surviving members of the joint family is not liable to attacbmentlS). 

Costs: Awarded under s, 145 case. — Where certain costs were 
awarded to X against A in proceedings under section 145 of the Code, 
and a certam property was sought to be sold under clause (1) (a), as 


(1) Section 35, General ClaofeaacttX 
ol 1897). 

12) Section 37, General Police Act (V 
ol 1861) 


(3) Queen t. Jungle, 6 B. L R. 47 
App- 

(I) Abdul Majid v. MuJcharji. 116 
•J. C, 821=51)929 Pat. lpa-:o Pat, L. T. 
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belongiag to A whereupon B claimed Us exemption on the ground 
that the property was the joint family property of himself and B, it 
was held (i) that where the dispute arose as to whether the property 
was separate property or joint family property of the claimant and 
the defaulter, the better method would be to proceed under clause (&), 
and (t'O that the undivided share of A m the' joint family property 
could be attached and sold in execution by the civil court under 
clause (&)(!}• 

Clause This clause gives power to a court passing a sentence 
of fine, to take bteps for recovering the amount of the fine and issuing 
a warrant lot the levy of the amount by attachment and sale of any 
moveable propeity(2). Prior to Amendment Act of 1923, the section 
authorised the court to issue a warrant for the levy of the fine by 
'* distress and sale of any moveable property belonging to the offender 
It was held as long ago as 1892, by the Calcutta High Court, in the case 
of Queen Etttpress v. Stta Naih[3), that under the section, as it then stood, 
a Magistrate could only order attachment of moveables of which the delin- 
quent was the sole owner. The court, in laying this down, must ba held to 
bavemeant by "attachment”, “attachment by seizure'*becauseas the sec- 
tion then stood, that was the ooly form of attachment contemplated by it. 
This case is still an authority for the proposition that moveable property, 
in which tbe offender has only ao undivided fractional interest, is not 
liable to attachment by seizure and sale. This has been recognized 
recently by a Special Bench of tbe Patna High Court in the case of 
Rajendra Prasad v. EniperoriA), Tbe same view is also taken by 
Pakenbam Walsh J., in the case of In re Marina Narasanua{5). Tbe 
same question was raised before Pancbkridge and Patterson, JJ,, In 
Manmatha ffathv. B»i^eror(S), but in that case it was not necessary 
to come to a decision on tbe point. This view finds ample support 
in tbe observations in Emperor v. Pramaiha Bhoodhan{7) and Emperor 
V. Sftraw(irt(8). It must thus be taken as settled that tbe authorities 
that lay down that moveable property in which tbe offender has only 
a fractional share is not liable to attachment by seizure or sale are 
correct and should be followed in preference to tbe case of Shivalirtgappa 
V. Gurlingovo(9), where the contrary view was taken. Moveable 
property (money) beiooging to tbe accused's brother and de- 
posited in Court by the accused’s brother as security for tbe 



Or. L. 3. 196. 

(9) Ram C/tander t Emperor, 13 
Pat 11.1. 636->l933 0t. C.1t3s83Cf. 
I,, i. 959-HO I. C. 79; Amperor *. 
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R 19330. 403-S7 C. W. N. 667-20 A, 
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649-A I A- 1933 C. 393—1933 Cr. a 
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(8) 90 0. 476; Bee alio AnonymcBt, 


S Welt. 443 (448); Hiralal v. CVotcn. 
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(4) 13 Pat. L. T. 619=A. I.R. 1032 
Pat. 999-140 I. 0. 101-33 Cr. L.J. 
879-1939 Cr. 0. 764. 

(5) 66 M. 1041, 

(6) 60 C.861—A. I.R. 1933 a40l- 
143 1. C. 838— 1933 Cr. C. 679— 34 Ct. 
L.J. 679. 

(7) CO C. 932—37 C W. N. 667-143 
I. C, 97-1933 Cr.C. 6B0-81 Cr. L. J 
603-20 A. l.«r K.80. 

(8) 39 H. L. B. S20-A. 1. R 1939; 
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appearance of the accused in a criminal trial cannot be seized, as the 
money does not belong to the accused. Even the fact that the accused 
and his brother are members of a joint Hindu family will not enable 
court to seize the niooey(l). Surplus sale-proceeds ij the bands of a 
mortgagee for payment to the mortgagor is not a debt, but any money 
held to trust for the mortgagor and is liable to attachment under this 
section and the Crown is entitled to priority over any private individual 
to realize the 6ne imposed on the mortgagor(2). Growing crops are 
not moveable property for the purposes of this clause(3). Moveable 
property of the offender in a Native State cannot be seized for the 
realisation of a tine adjudged by a British Court, only the property 
remaining in British India can be seized and sold(4). 

Clause (6). — Under the unamended section immoveable property 
could not be attached aod sold for the recovery of finefS). It can now be 
attached and sold. The immoveable property of an agriculturist can 
be attached and sold io execution of an order passed under this section, 
as amended in 1923. Section 22 of the Dekkban Agriculturist’s Relief 
Act, 1879, is no bar to such attachment and sale, the mere fact that the 
warrant is executable as if it were a decree is not sufficient to make 
the provision of that section applicable(6). Pine imposed in a criminal 
case on an offender is not, however, recoverable as arrears of land 
revenue. Therefore, the land of a person belonging to an agricultural 
tribe as defined in the Punjab Alienation of Land Act cannot be sold 
in pursuance of a warrant issued by a Magistrate to the Collector aotbo* 
rising biro to realise the amoant of fine imposed upon such agricul* 
turist on his conviction to a criminal case. But it is competent to the 
civil court to make a temporary alienation of land id a form not pro* 
bibited by the said Act with a view to realize the fiae(7). 

Proviso.— Before the ameodment liability to fine did not cease even 
after the full term of imprisoomeot in default has been uudergone by the 
offead6r(8). " The new proviso directs that after the imprisonment 
awarded in default of payment of fine has been served, no further steps 
should be taken for (be recovery of the fioe unless the court for special 
reasons to be recorded considers it necessary. The itflictioQ of a 
double puoishment is ordinarily uoraDed for, and by the issue of 
warrants for the recovery of fines when there is no real reason why 
they should be recovered, the time of the police is frequently wasted. 
Convicted persons also are thus harassed for long periods after they 
have expiated iheir offences by undergoing imprisonment "(9). The 
reservation is intended for the case of a contumacious person who may 
evade the fine and suffer imprisonment and yet having the means to pay 


(1) Oirdhari Zal Emperor, 19 A. 
L.]. 837. 

(а) i'icAu Vadhiarv. Sect/ ofSiats, 
40 M.7b7=.5 L. W. CG4-ai JI. I, T. 
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, (3) Anorttrnous, 2 Weir. 441 
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(б) J/adari ?. 2feMr Din, 23 Cr. L. J. 
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(7) Emperor v. Mtlkha EinoA, 110 
I, O. 227=1929 Lfth. 667- 80 Or. L. J. 
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tbefine, does not pay the fine. In such a case, the serving of the period — 
of imprisontneot provided in defaaU of payment of fine sbouldj^solva 
the person from paying the fiDe(l). The proviso applies, however, in 
terms only to the issue of a fresh warrant and does not require the with* 
drawal of a warrant already issued before expiration of tbe.^sentence in 
default of payment. But, in dealing with such existing warrants, the 
court should follow the policy which seems to have inspired the 
proviso(2). 

Sub section ( 2 ). — Formerly there was no provision for investigating 
claims to attached property. The remedy of the aggrieved party was only 
by a civil suit(3), Under &ub«section (2), power is given to the Local 
Government to make rules regarding the execution of warrants and the 
determination of claims(4). The use of the words “ summary determi- 
jiation ” in this sub-section makes clear the intention of the Legislature 
that the claim is to be determined forthwith before any further dealing 
with the property attached and that after the disposal of the property 
the matter of the attachment must be considered as conciudediS). An 
application of the other members of a joint Hindu family for refund 
of the money belonging to the joint family which has been attached 
in realization of a fine imposed upon an individual member of the 
joint family is not maintaioabte after the attached sum has been credited 
to GQverQmeQt(6). Where moveable or imnaoveable property is attach* 
ed as belonging to an oS'ender in pursuance of a warrant issued by the 
court under this section and a third person sets up a claim to such 
property, it is the duty of the Magistrate to investigate the claim by 
bolding a proper inquiry as mentioned in 0. XX], r. 58, C. P. C.(7). 
But in the absence of any rules framed by the Local Government 
for summary determination of any claim to such property under sub* 
section (2) the court should stay the sale of the attached property for 
such time as would in the opinion of the court be sufficient to enable the 
claimant to establish bis right thereto m a civil couti(6}. 

Sub-section (3),— The warrant of fioe of a criminal court, issued 
under sub-section (3), when sect to the collector is to be deemed to be a 
decree, and the Collector to be deemed to be the decree-holder for the 


(1) Bee LcuteletlTe Aseembly Debates, 
8th Febroary 1923, page 30G1. 

(31 /licainbor y. A'mperor. A. 1. R. 

1935 B 160. 

(31 Empress v. Chhagan, Bat Uo. 
Cf. Caa 976 ; Enxpress ». Oajpcr; 33 C. 
935 ; Empress v. Kandappa, 30 U 6S ; 
Etraial ▼. Emperor, SS P. L R, IBIS 
•»16Cr. L. } 166-37 1. 0. 650 ; ./to- 
nonymous, 2 WeirtlS 
(4) Btatpiiseot ol Objects aod Reason* 
(1914) ; Emperor ». I'andttrang, 66 B. 
864 (367)-34 Bom. L.K. 1103-1033 Cr. 
C. 601-139 1. 0,641=33 Cr.L. J.8C5- 
A. I. R. (1932) Bom. 476; Suraj 
Naroinf. i’mreror, A. 1. R. 1934 Pal. 
181-16 Pat. L. T. 67=13 Pat.SI7-1934 
Cr. C. S70=li8 I. C.S21-85 Cr. UJ. 
P93. 


(5) Sura} il^oroin ♦. Emperor, A.l. 
R. 1934 Pat 161-15 Pat. L.T.67-13 
Pat3l7-W31 Ct C. 870-1481.0. 821 
=85 Cr. L J. 683, 

/«> v-,..-.. . r.. ..... A.l. 

•. .Pat. 

- ; ; ■ . ■ ■ I . -33 


(7) Barimai ▼. Emperor, A. 1. R. 
1933 A. 135-1933 A. Ii. J 265-1933 Cr. 
C. 278-19 A. I. Cf. R, 951=14T..R. A. 
CV 73-144 1.0. 683=34 Cr. L.J.&47; 
.^unpoR^ v. Emperor, 1 Bsz. L. R. 
832. 

(8) £'Riperor t. Panduranp. 56 B. 
86t=A. 1. R 1932 B. 476-34 U. L. R. 
1102— 1933 Cr. €.604-1391.0.641-39 
Ct.li.}. 605. 
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purpose of execution uud the Code of Civil Procedure. It does not, 
therefore, follow that a warrant is a decree, of an order withm the 
meaning of section 22 of the Dekkhan Agriculturists Relief Act. Sub- 
section (3) merely provides a means for execution of a warrant of fine 
through a civil court. It remains as a warrant of a Criminal Court aud 
docs not become a decree of the Civil Court to which the Dekkhan 
Agriculturists Relief Act in general, or section 22 in particular, would 
Bpply(l). The warrant is nevertheless valid as a decree under sub- 
section U)» and Its validity cannot be questioned before the executing 
court under O. XXI, r. 58, C. P. Code(2). 

Revision. — The order of a Magistrate directing a warrant to issue 
under this section is not a judicial order but an executive order which 
cannot be revised by the High Court(3). 

387 . A warrant issued under section 386 sub- 
Bflflot o! BUQh section (1), clause (fl) by any court may 
warrant. be executed within the local limits of 

the jurisdlctioa o! such court, and it shall . authorize the 
attachment and sale of any such property without such 
limits, when endorsed by the District Magistrate or Chief 
presidency Magistrate within the local limits of 'whose 
jurisdiction such property is found. 

Amendment — The opening words '*a warrant issued under s, 386, 
sub'sectiou (l), clause (a) by aoy court ” have been substituted for tbe 
words “ such wacraut " by section 103 of tbe Cr. P. C. Amendment Act, 
XVIII of 1923. This substitution is a drafting amendment, and con- 
sequential to the ameodment of section 386. The word ’'attachment '* 
has been substituted for the word “distress" by tbe same provision. 
This is a necessary substitution as immoveable properties can now be 
sold under cl. (6) of s, 386. Section 386 does not, however, authorize 
tbe levy in a foreign state of a 6oe adjudged by a British Indian 
Court(4}. 

388 - fl) ^hen an offender has been sentenced to 
BnipeDsioa Tof o^^ly and to impriBonment in default 
ejeoution of ienten- of payment of the fine, and the fine is not 
e, of impnwumeot. fotthwith.thc court may— 

(o) Order that the fine shall bo payable either in 
full on or befoie a date not more than thirty 
days from the date of- the order, or in two or 
three instalments, of which the first shall be 
payable on or before a date not more than 





J. ices- 68 I. C 1007-A. I B. 19J6 
Bind 67 ; Seeu of State ▼. SuJihdeo. 
<lF9ft) A. W. N. I78{ Empreu v. 
Eandoj fo, 20 M. 68; BiTcdat ▼. £Vn. 
|Wror, 28 P. L. It 101C-J6 Cf. I.. 3. 160 
-37 1 0. 660. 

(4) 3 Weir. Hi. 
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thirby days from the date of the order and the 
other or others at an interval or at intervals, 
as the case may he, of not more than thirty 
days, and 

(b) Suspend the execution of the sentence of im- 
prisonment and release the offender, on the 
execution by the offender of a bond with or 
without sureties as the court thinks fit, con- 
ditioned for his appearance before the court on 
the date or dates on or before which payment 
of the fine or the instalments thereof, as the 
case may be, is to be made ; and, if the 
amount of the fine or of any instalment, as 
the case may be, is not realised on or before 
the latest date on which it is payable under 
the order, the court may direct the sentence 
of imprisonment to be carried into execution 
at once. 

(2) The provisions of sub-section (I) shall be appli- 
cable also in any case in which an order for the payment 
of money has been made, on non-recovery of which im- 
prisonment may be awarded, and the money is not paid 
forthwith ; and if the person a^rainst whom the order has 
been made, on being required to enter into a bond such 
as is referred to in that eub-eection, fails to do so, the 
court may at once pass sentence of imprisonment. 

Amendment.— ’Tbe Tvbole section has been redrafted by the Cr. P 
Code (Second Amendmeot) Act, XXXVII of 1923. 

Sub section (1). — There is no provision except this section by 
which a bne can be ordered to be realized by mis-statements. But it has 
no application where the sentence is not a sentence of fine onlyfl). 
Where a sentence of imprisonment is a nominal sentence only the pro. 
visions of this section have no application and tbe court has no power to 
grant time to pay the fine and suspend tbe execution of tbe sentence of 
imprisonment in default of payment of fine(2). Sub-section (l) is like, 
wise inapplicable where no alternative sentence of Imprisonment has 
been passed. Where a Magistrate sentences an ofTender to ^ne and fails 
to pass a sentence of imprisonment in default of payment of fine, be has 
under this section no power to bind him over in his own recognizance to 
appear(3). 


41^ _n. 



Rans 4SI-A.I. B. 1934 Raog It— IPSi 
Cr.C.77— 1481. C. 113-35 Cr, L. 9. 

cce. 

(8) a Weir. 446. 
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Sub section (2).— The provistous of sub-soction (2) refer to an 
order made by a criminal court for the payment of money, but which is 
not a punishment inflicted on an offender for an offeoce(l). Sab»sec- 
tion (2) applies to all orders for payment of money by way of flne or 
compensation and enables the court to pa«s a sentence of imprisonment 
if the person ordered to pay fine fails to do so(2). 

389* Every warrant for the execution of any sen- 
Who may iesue teiice may bo issued either by the Judge 
warrant. Or Magistrate who passed the sentence, 

or by his succesaor-in-office. 

Who may issue warrant.— In every case in which an offender is 
sentenced to fine, the court which sentences the offender may issue a 
warrant for the levy of thf> amount by distress and sale. I'be successor* 
in>oifice of a Judge or Magistrate may levy a fine imposed by bis pre* 
decessor. But the court which levies the fine must be the same as the 
court which imposed it(3). 

390 . When the accused in sentenced to whipping 
Tima and lace oi sentence shall, subject to the 

execSfoo' oWan. provisions of section 391, be executed at 
teaea of whipping place and time as the court may 

’ direct 

Amendment. — The words “ subject to the provisions of seetiou 
391 " have bean added by section 21 of the Criminal Law Amendoeot 
Act, XII of 1923. 

Carrying out of whipping— A sentence of whipping need hot 
necessarily be executed on tbe very day that tbe sentence is passed.. 
The words " at such place and time as the court may direct” in this 
section are very wide and give a discretion to the court. Hence, a direc* 
tion that the sentence of whipping should be executed ”as soon as practi> 
cable, is a proper one to pass, where tbe case does not fall under els. (a), 
and (&) of sub-section (1) of s. 391(4). Tbe direction contained in this 
section, that when the accused is sentenced to whipping onIy,tbe sentence 
of whipping shall be executed at sacb place and time^as the court may 
direct, is intended for the case where tbe accused is not already under 
another sentence of, or is not at tbe same time sentenced to, imprison. 
men((5). When the accused is under sentence of imprisonment in 
another case the Magistrate should, when passing the order required by 
s. 390, follow the analogy of s. 391 (I) as far as may be(6). To post- 
pone tbe whipping to the end of a considerable term of imprisonment 
is illegal(7). Tbe sentence should be carried as soon as practicable(8). 


(1) Emptror r. Afohamed. II 
Bknit. 4SWA. I. tt. 1931 Raas It. 

(9) /fi re ilwrocofu Nairiu, 26 M. 
J27;mo*189 Empress t. JVoa ifvit. 

^ Emperorn. 

TAe Jlfy, 4 L. B. K l5l«7 Cr L. J. 
4S3. 

Chunder Koontar v. }j'odhoo- 
soodhun, 9 W. R. Cr. 60. 

«) Emperor t. OopaJa ilurgit, 80 


Bom. L. R. 369Blog I. 0. 609»A. I. R 
1923 Bom. 138-99 Cr. Ij. J. 673-10 A. I. 
Cr. R. 306; Cf Empress r Abdulla, Rat.’ 
Uo. Cr. Cas 906 ; Meyyan t. Emperor. 
26 IX. 465. 


. erga jfa Kye, 1 14 . 


Ifi) Ibid. 
ff) Ibid. 

(a) ibi^ 
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Ss. 390-391.] 

The seoteoce can be postponed pending an intended appeal(l). It can 
be postponed only if an appeal ts made ^ritbin 15 days from the date of 
the sentence. Clause (a) of section 391 further allows postponement of 
whipping if the accused furnishes bail. 

Execution of sen- 

oS”o? of whipping 391. (1) When the accused — 

in addition to im- 
prisonment. 

(а) ia sentenced to whipping only, and furnishes 

bail to the satisfaction of the court for his 
appearance at such time and place as the 
court may diiect, or 

(б) ia sentenced to whipping in addition to im- 

prisonment, 

the whipping shall nob be inflicted until fifteen 
days from the date of the sentence, or if an appeal is 
made within that time, until the sentence is confirmed 
by the appellate court, but the whipping shall be inflict- 
ed as soon as practicable after the expiry of the fifteen 
days, or, in case of an appeal, as soon as practicable after 
the receipt of the order of the appellate court confirm- 
ing the sentence. 

(2) The wiiipping shall be inflicted in the presence 
of the officer in charge of the Jail, unless the Judge or 
Magistrate orders it to be inflicted in his own presence, 

(3) No accused person ehall be sentenced to whipp- 

ing in addition to imprisonment, when the term of impri- 
sonment to which he is sentenced is less than three 
months. ' 

Amendment. — Clause (a) has been added by section 22 of the 
Ciiminal Law Amendment Act. Xll of 1923. Formerly only sentence 
of wbippiog could not be po$tpooed(2). 

Postponement of whipping. — sentence of whipping need no. 
necessarily be executed on the very day that the sentence is passed(3) 
Whipping cannot be inflicted until after expiry of 15 days from the date 
of sentence and must be inflicted immediately on the expiry of 15 days(4). 
It is imperative to carry out a sentence of whipping in addition 
to imprisonment immediately on the expiry of 15 days from the date 


(1) Mtyyatx v. Emperor, 26 M 465. 

(2) Anonymotia, 2 Weir. 446* 

Jieyyafi t. E'fnper or, 26 M. 465 

(3) f mperor t. Gopnla Murgh, SO 
Bom L. R. 889-109 1. c. 609— A 1 B. 


(0 Anonprnou*. 6 M H. C. R. App. 
33; Anonymmu, T If. If. C. R. App. 
29 ; A'mprror v Jaiwant, * Bom. L.B. 
43G ; Ampreu ▼. Hahla, Ext, Ud. Cr. 
t’sB. 803; Emprtia t, Jnca lUim, 
{1831) A. W N. 139; Emperor t. 
Jogannalh.^ Bom. L. B. 929 ; Emprtt^ 
T. ^'apram, Ext. Ub. Cc. Cxs. 80Q. 
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— of a TTitncss trhese ciamina- 

tioD dispensed at the trial . . 1099 
Court mteess, tight of prosecu* 

tion and defence of — ... 1974 

tendering court vritnessea for — 1975 

Cmelty 

a just ground for refusing to lire 

arith husband 1731*173) 

uot ueeessary to prore habitual 1733 
cnlerion of •• ... 1733 

Cumulative aeotencea 

rrhen should net be passed ... 155 

Magistrate's compeieocy to pass 155 
Culpable homicide 
srbete may be lo-iulted loto, s. 

i79(j;;«t> ... ... 616 

Curreney^note 


order of disposal fa respect of 

stolen — under s. 517 i839>1810 

Custody 

remand to ~ under e. 167 ... C33 

recusant complainant Or vtit 
ness may be forwarded In — , 

8 171 (3) . . ... C3» 

being a thug or belonging to a 
gang of daeoits, escape from 

6.181 . ... C59 

detention in — in ease of retns.il 
to attend or to execute bond. 

B. 217 (3) 853 B53 

of accused peodiog trial, t. 320 855 

remond into police — , access to 

legal adrice . .. 1237 

accused person in — of Magis- 
trate not to be remanded to 
police—, ... ... 12C3 

mother having — of children 
entitled to maintenanco of 
child under s 488 17X9 

High Court’s power to determine 
questions as to the proper — 
of child nnder s 491 ... 1751 

husband’s application nnder s 

491 to recover — of bis wife 1756 
blagistcate cannot pass order 
under s 617 regarding — cl 
childroa ... ... 1813 


D Paqe. 

Dacoity 

place of inquiry or trial incase 

of — , s 161 ... ... 659 

Danfrerous Building 
order for the destruction of—, 

B 133 ... 407 

Deaf and Dumb 
procedure where accused — , 

B 311 1229, 1230 

m case of — accused s. 662 not 

applicable ... ... 2023 

Death 

of absconder . ... 261 

of parties under s. 145 ... 470 

inquiry by Magistrate into cause 

of -.B. 176 ... ... 642 

of complainant ... 774 

no abatement of cctminal case 807 
of complainant m snmmons* 

case ... ... 980 

of patty ... ... 1003 

ol Magistrate after conviction 

but before writing judgment 1317 
case of person sentenced to—, 

s 371 ... ... 1872 

sentence of — to be submitted 

byConrt of Session, 8 874... 1374 
power of High Court to confirm 
— senlcnce or aucual con- 
viction. I 376 ... ... 1876 

procedure in cases submitted to 
High Court for confirmation 
of — sentence, 8 879 ... 3879 

of appellant, abatement of ap- 
peal, s. 431 1613, 1689 

of petitioner, revision under s, 

439 ... ... 1676 

of person against whom order 

voder 6. 488 has been made 1737 
of accused ... ... 1620 

Decay 

power to sell property subject to 

E 525 ... .. 1663 

Decree of civil court 
See civil court 
Defamation 

place of trial of — . ... gflj 

prosecution for — . s. 198 ... 765 

proceedings without complilnt... 765 
complaint for — to be made by 

person aggrieved ... 767 

person aggrieved by — ... 763 

8. 562 not applicable to cases 

of— ... ... 2025 

Defect 

in certificate or memorandum 
prepared under s. 164 (3) 
curable ... ... 1933 

omission to state that confession 

was voluntary, — curable ... 1933 
omission to verify at the end of 
record of a coefessisn, — 
curable 1933-1934 

in form when curable ... 19^7 



llENERAI, INDEX 


Sl83 


PAOB. 

be rnKj decide whether there are 
sufficient grounds tor com* 


mitmect 82G, 837 

sufficieut grounds are not 

defined ... ... 83? 

no inflexible rule to govern all 

cases ... ... 827 

cases decided in each High Court 

separately examined ... 837 

Allahabad cases ... ... 827 

Bombay cases 837, 839 

‘ Calcutta cases ... ... 828 

Madras cases ... 828. 8:9 

Ragnoon eases ... .. 829 

Lahore OSes - ... ... SQO 

Bind cases ... . 829 

committal to Sessions Courf, 

when to be ordered 829, 630 


committal to Sessions Court 

when not to be ordered 820. 831 

Magistrate to give his reasons 

for discharge or committal 831 
failure to leeord reasons for dis* 

charge ... ... 891 

eflecl of — ... 831, 833 

— dees not amount to an 
acquittal ... ... 831 

Improper ... ... 831 

further Inquiry ... ... 631 

Seaaious ordering commlltal 
not precluded from trying . 633 

' order of— 'need not be s)t 

aside ... ... 833 

fresh complaint not to be 
entertained when order up* 
bold by a higher authority .. 833 

compensation under b. 330 can* 

, not be awarded ... 833 

— at early stage when Magis* 
trate is reasonably con* 
vlnced ... ... 833 

power of High Court to revise 
at the instance of private 
party ... ... 833 

when accused may be ... 633 

of persona apprehended, 8 63 ... 316 

of person informed against, 

B. 119 ... ... 379 

of snietles, s. 120 ... ... 401 

when acensed may be discharged 

8 3S3 ... ... 1009 

scope of B. 353 ... ... 1009 

procedure to be adopted by 

Magistrate ... ... 1009 

improper neglect of plain pro* 

visions of sections 254. 355 .. 1010 
omission to frame a charge and 

record a plea ... ... 1010 

Magistrate not competent to — 
without oxamining all wit* 
nesses *.. 1010 

ease against accused groundless IQIQ 


PAOB. 

prosecution witness stating ad- 
mission by complainant 
regarding falsity of case 1010,1011 
Magistrate most judioially come 
to the conclusion that the 
charge is groundless ... 1011 

— of accused before examining 

all witnesses . . ... lOU 

expression ‘ discharge’ explained 1011 
orders which emojnt to — ... 1011 

improper— 1011,1012 

absencaof compisinant 1011,1013, 

lOU 

illegal arrest ' ... ... 1012 

taking prosecution and defence 
evidence and ordering dis* 
charge without framing 
charge ... ... 1012 

— treated as a''qulttal ... 1013 

— when no case has been made 

out ... ... 1012 

Magistrate may revive ea«e or 

take fresh proceedings ... 1013 

flesh complaint on new mate* 

rials 1019, 1013 

— Dot operating acquittal leaves 

matter at largo ••• 1013 

appropriate remedy for com* . 

plaints wrongly dismissed .. 1013 
rehearing of a case disposed of 
by a Magistrate. ot co'Otdi* 

Date jurisdiction *■• 1013 

power of District Maglstrafe to 

order retrial ... ••• 1013 

to order further Inquiry ... 2013 
order when to be set aside ... 1013 
power to revise order of die* 
obarge by Presidency Magis* 
trate 1013. 1014 

— before recording evidence ... 1014 
Magistrate not bound to examine 

all Witnesses ... 1014 

— before the date fixed for hear* 

log ••• 1014 

Magistrate should record hla 

ressoos for discharge ... 1014 
after framing of chargee ... 1013 
of jury on account of deafness ... 1089 
of jury for mlsconduoC ... 1099 

of Jury m case of eieknesa of 

prisoner, e 289 ..* 1090 

of jury, B. 395 ... *.. 1119 

of jury, in other eases, B. 305 ... 1160 
from custody ... — 1*09 

retnal ol accused after — of 

jury, B. 303 ... ••* 1177 

order of — by Presidency Magis- 
trate, power of High Conrt 
to Interfere ... •** 1531 

farther fnqofry under e. 436 
Improper unless order of 
discharge manifestly per* 
versa or foolish... ••* 1538 

procedcre where — Improper 1639,1551 
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caa be ufcd for coctradietioD 

1108. 1837 

opportnnit^ shoald be SKen of 
explamiDg and correcting 
attjr contradiction before 
closing — • • 1327 

must be interpreted to accused, 

s. 861 — ISIS 

o! medical scitness. to be used as 

evidence, s. f03 ••• 1803 

must be taVen and attested in 

the presence of the accused 1801 
not necessary that evidence 
should be taken before 
Uagistrate ••• 1805 

valne of medical evidence ... 1805 
power to summon medical 

witness ••• 1605 

taken in the absence of accused, 

when admissible, a. 513 .. 1610 

Deputy Magistrate 
may be either ot I(t or 3ad class 68 
affidavit affirmed before — may 

bo used lu civil proceedings 1965 
Deserter 

power to arrest a — without a 

wariant under < 61 198 

Desperate and dangerous Character 
order for security against persons 

of — ■ 330 

Destruction 

of property ••• 1838 

of libellous and other matter. 

s 531 - 1819 

Detention 

person arrested not to be detain- 
ed more than twenty-loor 
hours, e 61 . 313 

— ID custody .. 213 

— for a longer period than under 

all circumstances of the esse 
is reasonable .. 313 

— shall not exceed 34 hours 319 

lobe continuous — 314 

procedore when Investigation 

can not be completed tu 24 
hours .. 214 

place oi — • . 216 

period of » uuder 8. 167 .. 623 

in custody with a view to pro- 
ceedings under s. 110 636 

in custody in case of refusal to 
attend or to execute bond, 

B. 217 (2) .. 853 

oi offenders attending court, 

B 851 . 1309 

application of s. 351 . 1903 

Bection whether subject to pro- 
visions of s. 190 1309. 1309 

in reformatory, power of High 

Court to interfere . 1616 

power to compel restoration ot 

.females, s. 653 ... )991 


PAGE. 

*' unlawful detention for an 
unlawful purpose ’’ what 
amounts to ... 1993 

absence of proof of unlawful 
— , effect of ... 1993 

Diary 

of proceedings in investigation, 

a 172 629, 630 

police — meant to help the 

court 630, 631 

not meant to help in coming to 

a finding ... 631 

testing evidence by entries in ... 631 

use of — as a basis of cross- 

examination ... 632 

nso of — as a means of finding 

out general trend of evidence 633 

record of statements in — not 
admissible as independent 
evidence ... 632 

use of statements in — to con- 
tradict or corroborate a 
witness ... 633 

use ot — for refreshing memory 

633. 631 

illegal use of police — ... 634 

personal — ... 634 

production of — , , 634 

— to be kept properly ... 634 

contents ol — ... 635 

Difference 

between s. 1C5 and s, 4TG ... 711 

ptoceduta on diSarauca batweau 

jury, s 302 ... 1163 

procMure on — ot opinion be- 
tween Judges, of court of 
appeal, s 429 .. 1509 

cl opioioQ as to question of 

sentence ... 1610 

of opinion ID criminal revision 

case 1510, 1610 

of opinion m case referred under 

8 807 .. 1510 

whether cases governed by s 429 
can be referred to Full 
Bench . . isoi 

Discharge 

of accused, in Inquiry before 

commitment, B. 800 ... 625 

Bcopa of s. 309 ... .. 825 

power to call upon accused to 
make a statement when to 
be exercised ... ... 825 

Magistrate should not entrap 

accused into admissions . 616 

examination of accused when 

necessary . ... 826 

accused nnwitliog to submit to 

examination ... ... 826 

court not to disallow accused to 

make statement ... 626 

duty of Magistrate to consider 

evidence . ... 826 

both its nature and credibility ... 626 
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ircsh complaint in court of co- 
ordinate jurisdiction 605, 806 

another complaint b; diderent 
• complainant allOTrable ... 806 

second complaint under another 

section allowable ... 806 

further iDquir 7 into a complaint 
dismissed under e, 203 or 
B. 201 ... 806 

when to be directed ... 606 

what does order directing 
mean ... 606 

effect of auch order ... 606 

notice to complaioant necesastf 806 
right of accused to appear ... 807 

— into a complaint by Presi- 

dency Magistrate ... 807 

no abatement of criminal case 607 

— on account of failure to par 

process fee, a 201 (3) 811. 970 

of ease for default of appearance 1366 

Disposal of Property 

power of appellate court regard- 
ing — . ... ... 1195 

of the — , Chap. Xt-Ill— 1819-1862 
order for ousti^y aod disposal of 
property pending tnal in 
eertelo cases, s. 616-A ... 1829 

scope of s. S16-A ... ... 1829 

order directing property to re- 
main permanently with com- 
plainant when he abandons 
pursuit of crlmioal charge 
after obtaining temporary 
custody, if legal ... 1829 

where bouse is not property in 
respect of which oSence is 
• committed no order uuder 

R 517 can be made ... 1830 

order detaining piopcity used for 
the commission of offence, 
if illegal ... ... 1630 

Eupurdar executing bond to pro- 
duce goods on demand bnt 
failing to do so executing 
another bond, s. 511 applies 
to it ... ... 18C0 

restitution proceedings are of a 

Quart cirll nature ... 1630 

order of disposal of property 
regarding which offence 
committed, e. 617 1830, 1831 

amendment ... ... J83l 

scope of a. 617 1831, 1832 

Magistrate’s power to pass order 

regarding property produced 1632 
“property regarding which an 
offence has been committed,'* 
meaning of ... ... 1833 

cash, what It includes ... 1834 

ordering sale of property regard- 
ing which no offence oom- 
xsitted, Illegal ... 1834 


PAGE. 

Magistrate’s jurisdiction to deal ' 
with property stolen in 
British but seized in Foreign 
territory ... ... 1634 

what is and what is not property 
used for the commission of 
an offence 1834, 1835 

property not in existence, 
order for — cannot be passed 1635 
time for passing of order for dis- 
posal of property 1635-1836 

when B. 517 applies and when 


cot 


1836 


1837 

1837 

1837 

1838 


discretionary power to be jndi- 
cially exercised 

nature of orders which the court 
can pass ... 

coofiseatioa 

destruction ' ..• 

duty of court to restore artielns 
seized to person from whom 
seized ... 1838 

exception to the above rule ... 1839 
who are entitled to the restora- 
tion of currency notes 1839, 1810 
Bank note ... ■■■ ISJO 

money given as bribe ••• 1810 

order to be passed when rights ' 
of third parties ate con- 
cerned 1640, 1812 

• order for— where question of title 

is involved ••• 181® 

order allowing one party to reap 

the crops, if can be passed... 1842 
conditional order for, bad 1812, 1613 
Magistrate cot empowered to 
bestow property m charity 

— to make orders regarding 

custody of children ••• 

— to make order requiring 
Eecurity from accused to 
produce property 

— to make order for demoli- 
tion of a wall ... 

Sub s (4) DO bar to tbc delivery 
of property to the party from 
whose possession It was last 
taken ••• — 

party ordered to restore certain 
property already converted to 


1813 

1813 


1813 

1643 


1813 


11 


court 

rule as to current coin does net 
apply to idabashah! coin — 
whether revision lies or not from 
an order delivering property 
competency of appellate court to 
pass orders for disposal of 
property ••• 

Orders may take form of reference 
to Distnetor Sub Divisional 
Magistrate, t. 618 — 
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ordct ol — in sobsUcco though 

not iofoTce IMS. 1540 

interference wlh order of — 

rrhen justified 1543, 1513 

— on conrictton or ncquittal lor 

minor offence ••• 1550 

interference under a, 437 xcilh 

the order ol implied 1553 

' implied discharge ’ menning of 1553 
of accused on repcrl of Ctctl 

Surgeon ... ... 1C38 

of ofiender on submi-sion o£ 

apoiegj, B 451 ... 1703 

rrilbdraw*! of prosecution bj 
Public Prosecutor when 
amounts to—, ... 17C7 

Discovery 

of persons wrongfully confined, 

8 100 ... 291 

Discretion 

ofHighConrt ought to be left 
untrammelled and free, ao 
MS to be fairly exercised ... 1571 
when High Conrt should not 

hesitate to exercise — ■ . 1571 

is making orders under e. 517 

to be judicially exercisrd ... 1637 
how to bo exercised wh*Q dispos* 

iDg property ... 1856 

of court to take further endeoce 

a. 510 ... 1971 

power of High Court to loletfeie 
with >— ol court refusing 
postponment ••• 1973 

Dishonest misappropriation 
particulars to be stated in the 

charge for — , s 323 . €C3 

Disinter 

power to — corpses, 8, 17S(3) C43 

Dismissal 

ot complaiot summarily, s. 203 797 

scope of 6. 203 ... 797 

of application under « 107 • 797 

of complaint under Merchant 

Shipping Act 797, 798 

when can be made .■ 798 

grounds on which a eomplaiirt 

can be dismissed summarily 708 
grouods held to be not proper 

for ... 798 

not to be dismissed after issuo 

oi process ... 798 

court should not get rid of a 
complaint by methods not 
warranted by law . 798 

withdrawal of process . 798 

ccmplaint in respect ol non- 
cognizable is not dismi-sed 
by expunging cognizable 
oflciKC fioiii It 798, 799 

lot wivuV ol saucV'on . 7W 

MagiEi rites empowered to dismiss 

complaint 799,800 

to whom a csso u transferred 

under 8 >0i ... 799 


PAGE. 


transferring hlagistrate hag uo 

authority ... 799 

ho cannot deal with the case 

without withdrawing it ... 799 

stage from which he will proceed 

on withdrawing the case ... 709 

dnty ol Magistrate before .dis* 

missal ... 800 

provisions of law must bo com- 
plied with ... 800 

dismissal after inquiry without 
giving complainant oppor- 
tunity to adduce evidence... 800 

complainant to be examined 

before . . 800 

depoeilion in the shape of com- 
plaint sworn to sufficient ... 800 

cross-examining complainant 
and taking deposition of 
witnesses ... 600 

order on other materials without 

examining complainant ... 801 

complaioaot absenting him- 
self . . 601 

complainant challenging 
police investigation must 
be examined ... 601 

complaint not to be dismissed 

without examining witnesses 601 


entire evidence should be received 801 
case ol murder sot to be 
dismiss OB the ground 
that CO jury would convict 801 
without any investigation or 

inquny ... 801 

•tie not obligatory 801,802 

inquiry of no particular form 
coutempUted .. 803 

klagistrate may look police 
papers and dismiss 803 

he le not to examine witnesses 
or to hold inquny . 502 

grounds held sufficient for 803, 603 
grounds held not sufficient for 602, 803 
reasons for — must be recordedSOS, 80t 
order without recording reasons 

illegal . 604 

effect of — 601 

proceedings under s 211, 1 P. C 

to bo taken after disposal ... 604 

compensation not to be allowed 
when complaint dismissed 
without notice ... 604 

nor suit for malicious prosecu* 

tim maintninable ... 604 

power to reheat complaint or 

hear fresh complaint 804,605 
dismissal does not operate as a 
bar to rehearing or hearing 
n flesh complaint ... 805 

order ot die<;h,tRe does not 

operate as an acquittal „ 605 

Mcond complaint not to be 

entertained without good 
gtouuds 605 
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^ procedara where concerning 
land etc , Is likely to cansa 
breach of peace, B 115 
there mcst be — likely to canse 
breach of peace 
as to land and water ‘ 
parties concerned in such — 
as to building : temple 
' as to collection of tolls 
as to fishery right 
as to crops or other produce 
as to trees 

as to collection of rent 
as to ofierings given by worship* 
pers 

as to distribution of profits of 

land 499, 500 

as to right to collect fees from 
seller* in a market ... 
regarding ferry ... 

concerning easement ... 

concerning mines ... 

as to alluvial lands 
as to BuccessioQ of a mutt ... 
power to attach subject of — , 
a. 146 

' coacerniag right of use of im* 
moveable property, eto, 
e. 117 

as to right to use a mos'^ue 
as to the worship 
as to a water course ... 

as to right of way 
D(aqu&li(icatlOT\ 
of jurors, s. 378 

of Magistrate to try cases in 

which pardon.f3 withdrawn 1313 
. of Judge or Magistrate to try 
cases of personal interest, 

B S56 ... 1995 

principle to be observed 1995, 1996 

is personal to Judge or Magis- 
trate ... 1996 

committing accused to Sessions 

no — ... 1997 

being one of the parties ... 1993 

personally Interested ... 1998 

interest as head of department 1999 
interest as Collector and repre* 
sentative of the Court of 
Wards 

Interest as shareholder In a com- 


d69 

479 
482, 497 
487, 48S 
... 497 

... 493 

... 498 

... 498 

498, 499 
499 

499 


SCO 

too 

500 

500 

500 

501. 

526 


1086. 


... 1999 


pany ... 1999 

interest by being master ... 2000 
interest by being servant ... 2000 
interest by being in businesa and 

liiendlj ... 2000 

interest by being complainant... 3000 
being a witness 2000—2001 

holding adverse opinion ... 3001 
being a prosecutor aud a 

Jndge 3001, 9003 

MagUtrnto issuing warrant ... 20''3 
taking part in police investlga* 

Won ... 9003 


Page. 

being Municipal Commissioner 
or otherwise concerned in a 
public capacity no — 2003,2006 
parsoiiai inspection by a Ma^s- 

trate LO — 2006, 2007 

of Magistrate trying a case 
which he himself lostitntes 
or gives order for the insti- 
tution thereof ... 2007 

of practisiog pleader to sit as 
Magistrate (n certain 
courts, B, 557 ... 2007 

Distinct offences— 8ee senteoces 
what are ... 690 

separate charge for— ... 890 

instaoees of — 890, 892 

Instances which are not — 694, 695 

two — included in charge in 

allecnative ... 697 

Distrainer 

cot trespasser for defect or want 
of form in ptoceediogs, 
s 538 ... 1964 

Distress — Bee attachment 
executiOD of sentence of fine by 

. s 866 ... 13S3 

warrant coder a. 485 lot realiza- 
tion of dues ... 1727 

cot illegal for defect or want of 

form in ptoceediogs, s. 538 1964 

Distiricts 

Session division and — s. 7 (!}... 68 

power to alter, s. 7 (2) ••• 68, 70 

Presidency towns to be deemed... 68 
relations between Beasion divi* 

BiODB and ... 69 

Division of Bangoon town 

and — • ... 69 

Division of Amherst ... 69,70 

Ganjam Ageocy and Non- 

Agency ... 70 

Anj'eogo constituted a new — ... 70 

one — can ba divided into two 

Sessions divistoos ... 70 

power to divide — into sub-divi* 

Bions. 8 6 (1) ... 71 

proceedings in wrong — , effect 

of. s. 531 ... 1925 

District Judge 

Session Judge can try a person 
for an offence when be sano* 
tioned prosecution as — ... 1707 
District Magistrate 

no particular court recognized 


BUbordiDStioo of additional 
a 10 (3> ... 75, 95 

one. for two districts ••• 75 

Zillah Magistrate means a ... <6 

a Deputy Commissioner is a... 75 

a Presidency Magistrate not a 76 
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vrhcn and in respect of rrbat 
property order of refereneo 
can be made 18t4. 1815 

psyment to innocent put!ba«er 
of money found on accused, 
s 619 ... ... lets 

innocent purebsser of property 

how to be compensated ... IBIS 

stay of order under a. 617, 518 or 

519.8.520 ... ... 1811 

expression '‘court of appeal or 

rension ” what It includes 18(6 
words *■ court of appral ’• what 

imply . .. 1817 

Sessions Judge’s power to vary 
order of Sub-Dirisional Ala- 
gistrato passed in appeal 1817-1818 
notice necessity of. before rerers- 
log an order passed under 


a 517 ... . 1818 

limitation not prescribed for 
znaUog application under 
s 517 . 1818 

can be made within a reason- 
able time )8t8 

appellate court's power to make 
any further orders that may 
be]USt 1818.1819 

reruion when lies and when oot 1619 
destroetion of libelloas and other 

matter, a 5)1 1819 

order relating to custody of 
child eaooot be passed under 
a. 621 - 1819 

power to restore possession of 

unmoreable property, e. 522 1650 
amendment explained . 1850 

scope of B 522 ■ ■ • 1650 

necessary ingredients for exercise 

of powers under a 531 1651. 1853 
coQTiction for an ofleuco ... 1651 


that the oSence was atteDdcd 
by use of criminal force 1851, 1853 
absence of finding. cQect of 1653 1653 
possession taken in absence of 
opposite pirty 18 taken with 
out force or show offeree, 
no order can be passed under 
B 523 .. . 1853 

use of force must bo against a 

person 1853 

complainant taking possession by 
show of force order under 
8. 522 IS justifiable 1853 1851 
no order under s 52) uofes* 

there has been dispossession 1851 
order aflecting possession of 

third party, when passed 1851-1855 
natcre and form of order to bo 

passed 1855 

most be passed w>tbiD one 

month 1855-1856 

notice to tbs pa'ties imperative 1856 
court of appeal competent to 
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make order ... ... 1856 

so time limit within which a 
court of appeal, reference or 
rension must act ... 1856 

may bo passed at any time ... 1657 

jurisdiction of Magistrate first 

class to hear appeal , . 1657 
whether appeal or levisiou lies 

or not ... 1857 

effect of order passed by High 

Court .. 1857 

procedure by police upon seizure 
of property taken under s 51 
or stolen, 8. 523 (1) . 1857 

procedure where owner of pro- 
perty seized unknown, s 
633 (3) ... 1857 

scope of B. 523 ,. 1853 

discretion respecting disposal of 

property how to be exercised ISSS 
power of Magistrate to pass con- 
ditional order ... 1659 

whether Magistrate should bold 
a judicial inquiry or not 
before passiog au order 
under s 523 . , 1859 

when proclamation should be 

issued ... 1859 

crops are not properly withm 

s 52) .. i860 

Magistrate's order under s. 523 
does not couelude right of 
any person ,., 186Q 

does not decide question of title 

but question of possession 1660 
whether revision lies or not ... 1660 

Magistrate's jurisdiction to re- 
view an order passed ... 1860 

procedure where no claimaut 
appears within six mouths, 

B 621 . I860 

proper course for the court to 
folloiv when no claimant 
comes forward within speci- 
fied timo .. 1860 

penod of 6 months applies to a 
person other than original 
possessor 1861 

Magistrate cannot pass an order 
placing property at the dis- 
posal of Government without 
holding an enquiry ... 1861 
orders of specially empowered 

Magistrates when necessary 1861 
appeal caonot be disposed of 

summarily . 1661 

whether a remedy by way of suit 
allowed by law or not, con- 
flict as to 1861, 1862 

power to sell perishable property, 

e 525 1662 

Dispute 

as to immoveable property, chap. 

XII ... 469 
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on which it was passed unless an appeal be made within that tiine(l). 
A sentence of whipping delayed beyond the period prescribed by the 
Code cannot legally be carried into eSect(2). In passing a sentence of 
whipping in addition to six months' imprisonment a Deputy Magistrate 
ordered that at the termination of the imprisonment the prisoner should 
be brought before him for whipping being carried out, and it was held 
that the sentence of whipping had become inoperative and incapable of 
being carried out(3). 

Sub section 3 —Where an accused is sentenced to a term of impri- 
sonment of less than three months it is illegal to further sentence him 
under the Whipping Act(4). 

392* (I) In the case of a person of or over sixteen 
Mode of jnfliaimg years of age, whipping shall be inflicted 
puntshment. a light rattan not less than half an 

inch in diameter, in such mode, and on such part of the 
person, as the Local Government directs : and, in the 
case of a person under sixteen years of age, it shall be 
inflicted in such mode, and on such part of the person, 
and with such instrument, as the Local Government 
directs. 

(2) In no case shall such punishment exceed thirty 
Limit of Bomtier stripos, and, in the case of a person under 
efBtrip<«. sixteen j’ears of age, it shall not exceed 

fifteen stripes. 

Mode of inflicting whipping. — In Beugal, wbippiog is to be in> 
dieted on the buttocks for persons over 16 years of age aod for juveDiIss 
on the buttocks or on the hand aa the court may direct(5) In Bombay, 
whipping is to be inflicted on the bare back across the shoulders and 
in the case of persons under sixteen years of age in private and with a 
light rattan oo the hare buttocks(6). Jo Madras, whippiog is to be 
indicted on the posteriors and care is to be taken that the person under- 
going the punishment is tied up to a triangle, or that bis mobility be 
otherwise secured, in order to preclude the possibility of the rattan 
falling 00 any other part of the bodyl7). In the United Provinces and 
in the Punjab, whipping is to be inflicted on the buttocks and in Burma 
on the breecb(8). 

Limit of number of stripes. — ^The number of stripes cannot 
exceed thirty and the punishment cannot be executed by iDstalmeDts(9). 


(I) Crotm T. Itanja. 31 P. B. 1878 
Cr. 

(7) Anon}/mou$, 3 Weir. 446; Bnt’ 
prtt$ T. Mau. 84 P. It. 1800 Cr. 

tS) Itur Chandra V. Jqfer Ali, 90 
W. R ^2^t;£mJ>er^>r ▼. Jiathbehari. 
A. I R. 1034 P*l 651-15 I»t. I*, T.476. 

(4) Smpreti T Shiea, 3 Bom. L. fi. 
64 ; CrotPT* t. Hura. 45 P. L. R. XS. 

^ (6) Deog Oort.. Ang. 18, 1803, Cel. B. 
Cl. Ralu. eto^ yp. 63—04. 


(6) Bom. GkZ. 1883, pt. i, p, im, Jj»n, 
p. 390 ; Bom. 0»t 1898, pt. 1 , p. 827. 

t7) Fort Bt. Oeo. Gaz. Notification 4, 
let Janaary 1883. 

(81 AU. Man. p. 277; Panj. Bk. CIr. 
Vol. 3. p 269; Bnrmah Ga*. 1891 Pt. 
1, p. 201 Man. p 106 ; and gee ^mpreti 
▼-Om iiff. (1804) A. \V.N.3ia, 

(9) Jtamjut T. SooXhram. 63 P.R. 
Ct. : Amperor r. Nga Po., (1906) 
U. B. R. (Or. P. 0.) 47 . • ' / 
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■ additional — recorded 
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report of medical officer not 
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caI exsmiDer must bo tabes 1803 
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ity or a mere irregularity . 761 
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false return 761, 782 
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complaint cannot bo sent to 
police for inquiry without 
— of complainant 793 
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cent up by the committing 
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B. 381 ... 1360 

time for — of aenience 
Bengal and Assam ... 1380 

Uadiaa ... 1380 

Bombay ... 1380 
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definite period of imprison- 
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irarrant with whom to be levied. 

8. 335 ... 1382 

warrant for levy of fine, a. SS6... 1382 
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provisions of Code in respect of 
levy of fines apply to all 
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gate claim made by third 
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who may issue warrant, a. 383 
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need not bo executed on the 
very day tbat the sentence ii 
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unendment ... 1391 
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delayed beyond period prescribed 
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sentence of whipping illegal if 
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mode of indicting punishment, 

B. 393 
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a 893 (9) 

not to be executed by instal- 

menta. Exemptions, e. 393 1393 
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oSender not in fit etato of 
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procedare if panisbment cannot 
be indicted nnder s 89t, 

1 899 . 1391 
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whipping 1391, 1395 
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appeal 1395. 1396 
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Tiets, a 396 1396, 1397 
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includo 1396 
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8. 397 .. 1397 

amendment ... 1397 

scope of a 397 1397 

“ already undergoing sentence 
of imprisonment "meaning 
of . 1393 

sentence of imprisonment after 
period of detention in civil 
jail cannot ba ordered . 1398 
order of sentences passed in 
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take efiect one after the 
Other — W9S 
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eScct after expiration of 
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territory ... 1398 

whether seutences passed under 
separate trials or in same 
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deemed concurrent 1398, 1899 
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after the expiration of the 
first sentence ... 1399 

sentence passed by Session Judge 
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of imprisoDment ... 1399 

an order of committal to or 
detention in prison passed 
under s. 133 should be 
deemed to be a eentenea of 
imprisonment under s. 397 1400 
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scope of sub-sections (0 *nd 
(2) ... KOI 

confinement of yonthfnl offenders 

in refonnatones, s. 899 ... KOI 

when, an order under Reforma- 
tory Schools Act, 1697, can 
be passed . 1402 

period of detention shonld be 

exactly fixed in the order . . 1402 
oooflDemenl for a looget period 

than imprisonment illegal... 1409 
scope oi sub.s.(3} ... 1103 

return of warrant on execution 
of sentence, 8. 400 , ... K03 

Executive order 

not revisabie by High Court ... 1888 
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from liability to serve as Jurors 

or Assessors, B 320 . 1190 

of Govt or Railway servant 
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Assessor, s 829 . . 1197 
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death or to transportation or 
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imprisooment for more than 
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the court considers to be 
more than 45 years of age, 
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ing, s. 393 .. 1393 

Ex parte 

order passed under s 136 cau be 
set aside on appearance of 
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when — order under s. 144 can 
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supplementary order passed — 

under s. 145 not xrarrtiited 511 
ifagistrato when justified in 
proceeding — under s. 488 

1739. 1740 

Expenses 

order refusing to summon vtit> 
nesses without — being paid 
by accused vrben should be 
passed ... 851 

of reesUIng prosecution wU> 
nesses not to be paid by 
accused la warrant'Cases ... 1031 
for the recall of prosecution 
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1039, 1040 
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e. 6f4 ... 1980 

seopo of a. C41 ... 1980 

rules made by Ixical Oott. 
under a. 614 

Bombay ... 1980 

Oodh ... 1980 

Central ProTlaces ... 19^ 

ef witaosses recalled by tho 

succeeding Magistrate ... 1960 
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Assistant mint master of the 

Calcutta mint la an — ... 1790 

—^a principal witness, examln* 
atlon on commission should 
notbe granted ... 1796 
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1681, 1868 
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other case whether a ground 
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Extent 

of operation of the Code (s. 1) ... 6 

Territorial ... 9 

It extends to whole of British 
India ... 9 

Extortion 

security for good behaxlout from 
person habitually com- 
znittlng — , s. 110 ... 313 

when a person cannot be said to 
have committed — ... 849 
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Failure 

to appear on senlee of summoni, 

a.-90 ... • ... 3C5 

to obey order for removal of 

nuiisoee, s. ISO ... 436 
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to plead status a waiver, s. 53S-B 1916, 
1917 

to make a claim amounts to a 
relicquishmentof the alleged 
right ... ... 1917 

to write judgment before pro- 

nouQciug sentence ... 1953 
to examine complainant . . 1953 
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tion ... ... 1956 

to point out as to irrelevancy of 

confession ... 1960 

to observe any of the conditions 
of recognizance by first ofiend- 
er, 8. 663 ... ... 3037 

Failure of Justice 

irregularity in procedure not a 
ground for setting aside con- 
viction unless ft occasioned 1963, 
1963 
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aocused not liable to punish- 

mentWEivlng — , s. 313 ... 1333 
false answers ... ••• 1953 

immunity from prosecution ... 1253 
false statement in an affidavit 
for transfer ,,, 
immunity from prosecution 
for making a defamatory 
statement 
False case 
prosecution for, s 196 
False charge 
made before police ... 
complaint to the police when 
merges !n the complaint to 
the Magistrate ... ••• 

false information before the 
police is an ofience commit- 
ted in relation to a judicial 
proceeding ... ••• 

— made to tbo police an onence 
under s. 3U is complete ... 
complaint for proaecntloo for 

Is not necessary 733, 733 

False claim 

prosecution for — when should 

. b« dlresled ni'W 

False and frivolous or Vexatious 
before passiug an order under 
■. 2&0, it is Incumbent on 
the Magistrate to record a 
definite finding that the a- 
ensatioD wae — 

~ a necessary element to bass 
an order for compensation... 

False evidence 

prosecution of accomplice foi 
giving — , 8. 839 «•' 

Father 

etatutory obligation .of "" 
maintain a child ••• 

cannot evade statutory obllga- 
tIoD by pleading that he is a 
Buddhist Monk 
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393. No sentence of whipping shall be executed 
Nottobe e«on. by instalments ; and none of tliG following 
t«a by instalments pcrsons shall be punishable with whip- 
Exemptions. ping, namely !— 

(а) Females ; 

(б) Males sentenced to death or to transportation 
or to penal seivitnde, or to imprisonment for 
more than five years ; 

(c) Males whom the court considers to be more 
than forty-five years of age. 

Clause (6).— *A seatence of whipping passed on a person who is 
already under sentence of death, or transpartahon, or penal survitude, 
or imprisonment for more than five years, is illegal. Even if the sen* 
tence of whipping precede, instead of follow, the other sentence, the 
passing of the latter sentence renders the infliction of the punishment of 
whipping illegaUl). A sentence of whipping m addition to 7 years' 
rigorous imprisonment is illegal, as a sentence cannot be passed of which 
the execution is prohibited by ]aw(2). Where, therefore, a person who 
is sentenced in two different cases to punishments, which collectively 
exceed the term of seven years, be cannot be punished in addition with 
whippingO). But there is no justification for the taking into account 
the period of imprisonment to which a man has already been sentenced 
before the commission of the offence, for which the sentence of whipping 
with or without imprisonment is passed, in the computation of the maxi* 
mum period of imprisonment fixed by this S8Ction(4). 

394. (1) The puniahmeub of whipping shall not 
wwppin not to bo iufiioted uiiless a nipdical officef, if pro- 
be inflicted iiofb sput, Certifies, Or, if there is not a medi- 
coder not in fit officei piosent, uules.s it appears to the 
Magistrate or ofiScer present, that the 
offender is in a fit gtate of health to undergo such 
punishment. 

(2J If, during the execution of a snntenco of whip* 
BUy of exeou* piug. ^ modlcal officer certifies, or it 
appears to the Magistrate or officer pre* 
pent that the offender is not in a fit state of health to 
undergo the remainder of tho sentence, the whipping 
shall be finally stopped. 

Fit state of convict to undergo whipping.*— A man sentenced to 


(l) Anonj/mout, \ M. 6G-3 Wclr 

sia 

(3) Aibar t. Croicfi, 80 P. B. 1919 
Cr.-3Liih.L.J.895. 

'(3) A'po Nvt Oyi t. .Emperor, 
T_R»cg.Te9-laoi.ae9J-1930.Cr. O. 


Or. F. 0.— S9 


S06-A.I.R. 1930B»Dg 188=31 Cr. L. 
J. ne-Ind. Rol 1930 SxDg. C7. 

(i) Emperor t. Eha Ept Effe, A. I. 
R. 1931 R&Qg. 88—1931 Cr. C. 378—119 
1,0,1073. • 


SENEBAI, INDEi 


,220i 


8. 23 of DekkhaQ Agticalturists PAQE. 
Relief Act no bar to such 
attachment and sale ... 1886 

— imposed is not recoreraWe as 

arrears of land revenue ... 1366 

imprisonment in default of paj- 
ment of >— served, no steps 
should be taken tor its re* 
covery ... ... 1386 

claim to attached property is to 

bo dertermined forthwith ... 1387 
application , not maintainable 

'when sum credited to Govt. 1387 
jutigdiction of court to investi- 
gate claim made by third ' 
perfion to attached property 1337 
warrant under s. 386 tS) whether 

a decree 1387. 1368 

order tinder s. 38G Is an executive 

order and not revisable ... 1388 

eflect of such warrant, s. 887 ... 1388 
amendment ... ... 1388 

snspension of execution of sen- 
tence of imprisonment in 
defaultof—. 8.389 ... 1368 

applicability of s. 889 (t) ... 1989 

scope of s. 888 (7) ... 1390 

no appeal when sentence of 
Bs. CO passed by Magis- 
trate first class ... 14tl 

order awarding compensation 
and repaymeot of *** under 
s 22, Oittle Trespass Act, 
is appealable ... 14it 

power of court to pay expenses 
or compensation outof-~-, 

6. 645 I9S0, 1981 

amendment ... ... 1961 

Folieo Patel's Pourt cannot 

make an order under s. 645 1981 
Magistrate not imposiog any 
fine cannot pass an order 
under 8. 515 1981,1982 

order should be passed only to 

the extent of — ... 1982 

court-fees and process may be 

recovered in addition to — 1982 

complainant can be compensated 

out of — imposed ... 1983 

aeparate order for expenses in- 
curred in prosecution of 
criminal charge not proper I9?3 
compensation' cannot be awarded 

in addition to *— ... 1983 

Magistrate cannot direct portion 
Of — inflicted under e 434, 

I P. 0., to bo paid to Amin 1983 
moneys ordered to be paid 

recoverabta as — , s 647 ... 1988 
diet monoy cannot be recovered 

uodors. 547 1988 

Fingcr-imppreesion 

proof of identity of old oflendet by 1609 
First information report 
nature acd conleots of — 559,559 

object and use of— ... 659 


■ Page. 

evidentiary value of 659, 560 

not to be used as a substantive 

piece of evidence 659, 560 

can only bo used to corroborate 

or contradict 559, 560 

statements in — inadmissible ... 560 

— by a victim who dies cannot 
be admitted as dying decla- 
ration ... ... 560 

First Offenders 
power of court to release certain 
convicted ofianders on pro- 
bation of good conduct 
instead of sentencing to 
punishment. 1.562 2015,2016 

amendments < ' ... 2016 

scops and application of section 2017 
accused when not entitled to the 
benefit of s. 662 
Section inapplicable to aggra- 
vated offences 

delibrately committing per- 
]ary to screen offender 
manufacturing illicit liquor .. 
people discovered with cocaine 
and other dangerous drugs 
cattle lifting ••• 

burglary ••• 

possessing fire arm without 
license 

false affidavit deliberately 
sworn M. 

case under 1. 411 
criminal assault of a dating 
natnre ... — 

where a juvenile offender has 
shown criminality rather 
than thoughtlessness ••• 
cases where accused beldeotltlcd 
to the benefit of e. 582 ••• 

puppet in the hands of other 
acensed >** 

part taken by young boys in 
charge under s. 804/149 was 
not very much — 

where in an offence of criminal 
breach of trust tbe amount 
involved was not large 
potty case arising out of a 
sqaabblo bolween two girls 
oSooder a person of good posi- 
tion . 

section 662 applies to offences 
■ punishable under special or 
loeallaw ... — 

section should not be rcserted 
to in cases of 

ofleocet like those under s. 61, 

Excise Act -j 

applicability of provisions of 
8. 661 to offences »• 
punishable with more than 
2 years Imprisonment 


8018 

3018 


2018 

2018 

2018 


2016 


8018 


2019 

2019 


2019 


2019 

2019 


2019 


2019 

2020 


2020 

2020 


accused above 21 years 


2020 . 

9021 



GENERAL INDKl 




PAOB. 
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CTempt from wbippiDg, s. S93 1393 

power to compel restoratton of 

abducted a. S52 ... 1991 

scope of 8 S53 ... ... 1991 

“ unlawful detention for an on- 
lawlol purpose *' meaning 
ol ... ... 1991 
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under s. SS2 .. ... 1991 

proceedings under s. S51 are 
analogous to proceedings 
under a. 491 ... .. 1991 

preliminary inquiry whether 

permisalhle ... ... 1993 

ahaenca of proof of nnlawful de* 

tention, eSect of ... 1993 

Fcncioj 

UtRiatraU’a poiNet in — a 

tank . 416 

Ferry 
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within the scope of a 146 
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oft 147 6C0. 511 

Final order 
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Finality 

of Orders on appeal, a. 430 15)1 

summary dumissal of appeal 1511 
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dismissing appeal sent 
through jail .. . . 1511 
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Finding 
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under which the prisoner is 
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— and sentence to District 
blagistratc, t 978 .. 1373 

power of appellate court to al> 

ter 1463 1481 

appellate court cannot pass a — 
which first court may not 
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appellate court caunot alter a — 
in contravention of the pro- 
visions of s 239 1465-1486 

power of appellate court to alter 
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conviction ... .. I486 

absence of an express — on a 
spcciil defence does not 
render a judgment illegal ... 1601 
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a revision on — of fact 1588—1590 
interference with the “ of fact, 

when justified 1590-1691 
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or proceedings, s. 637 ... 1938 
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in imposing — due proportion 
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whoHj impossible for him 
to pay ... ... 133 

shonld depend on position in life 133 
heavy fine on poor persons ... 132 

without regard to the means of 

accuHd ... ... 133 

power of Magistrate to ~ ... 189 

order lor payment ol daily — 

Illegal 139, 180 

under Indian Companies Act ... 180 

power of Magistrates to sentence 
to imprisonment In default 
of — , s 33 133. 134 

transportetioD in default of pay. 

mentof— ... ... 134 

provisions of ss C3 to 70 T. P. 0. 
apply to all — imposed under 
aoyActeto. ... ... 134 

under special and Local laws 184-135 
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limit of imprisonment awarded 

in default of payment of — ]36 

warrant for levy of — , e. 386 . . 1382 
amendment . . . . 1353 

scope of 8 866 . . . . 1353 

provisions of Code in respect of 

levy of —apply to all fines 1383-1394 
distress warrant when can be 

issued ... ... 1S84 

collective sentence of fine illegal 1384 
sentence of — la not capable of 

immediate execution ... 1364 
Compensation fa recoverable as 

if it were a — ... ... 4304 

recovery of costs 1384-1365 

whether moveable property in 
which the offender has only 
a fractional share is not 
liable to attachment by 
seizure or sale under s. 3S6 
U)(o) ... 1385 

whether immoveable property of 
Bgncultunst can be attached 
and sold under s. 'SS6 (1) (5) 1366 
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^hen proceedings to confiscate 

Eecnrit; should be taken 1833. 

1824 

expiry of period of bond bar to 
continuation of proceedings 
for forfeiture of bond ... 1634 
svhether opoD forfeiture of bond 
the surety is liable to pay 
amount specified in addition 
to penalty paid by prmeip^. 
conflict of authorities 1631,1615 


when forfeiture of rrhole amount 

of bond Is improper ... 1635 
mode of recoTering penalty of 

bond ... 1635 

Forged Document 

search for , s. 96 ' ... 383 

using as genuloe and using tu 
evidence, joinder of charges, 

8. 335 (illQs) ... 909 

Form of order 

Under a. 145 ... 513 

Form of warrant 

of arrest, a. 75 ... 330 

Forma 

see sohedole V 


Fresh proceedings 
open to District Uaglstrate to 
institute — on entirely 
fresh materials under e 119 980 

when eao bo started under (, 145 516 

Frivolous—See compensation 
compeDsetlon to accused for 

accusation, 1 . 350 ... 984 

what the term •*> indicates ... 994 

no hard and fast role as to what 

complaints are ~ ... 994 

Further evidence 
under b. 117 whether can be ' 

taken ... 370 

appellate court may take — or 

direct it tobe taken, s 438... 1501 
shonld not be taken without 
conforming to the provisions 

. of 1.438 ^ ... 1505 

when to be taken ' 1506. 150T 

power of High Court to direct — 

to be taken ... 1586 

Further inquiry 
cannot be directed in proceed- 

logs under Chapter Vllt ... S79 

cases prior to amendment of 

as. 436 and 437 • . . 979 

provisions of 1.43C do not apply 

to a discharge Under a, 119979. 990 
in respect of application 
under a. 107 Of. P. 0. • ... 980 

proceedings under k . 183 not 

coverM by a. 436 ... 419 

on dismissal of complaint when 

to be ordered 806, 807 
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dismissal of complaint by Presi- 
dency Magistrate, power 
to direct — . 807 

power to order — , s. 436 ... 1533 

amendment ' 1533 

scope of 8. 436 1533 

cases In which s 436 is Inappli- 
cable 1533, 1534 

power of High Court to interfere 
with an. order of discharge 
passed by Presidency Magis- 
trate ... 1634 

interference with order of dis- 
charge iu a case instituted 
under g. 476 ... 1531 

»ho can direct — 1634. 1636 

after prior refusal 1635, 1536 

who can bo directed to make — 1536 

power of Sub-Divisional Magis- 
trate to withdraw case 1536. 1637 

cases where — may be ordered 1637, 

'1539 

alter discharge of accused 1539, 1539 
grounds for ordering — ••• 1639 

omitting to take into consider- 
ation the admission made 
by accused ■ . ••• 

evidence net properly appreei- 
Bted 13™ 

order manifestly perverse or 
foolish or based on a record 
of evidence which was 
obviously incomplete ••• 1399 

Mistake of law ot irregularity 

in proceedings ... 13S9 

DO reference to High Coart 

necessary. District Megie- ’ 
trate can himself order a — ^3^ 


DO — where oo accusation of 

0I1.OE. iHo. 

when — may bedirected 1541,154* 
interference with order of dis- 
charge when jusMBed ’3*^' 
powers of courts directing” 1543, 151* 
powers of hlegistrata niak- 

ing.— 1544. 1545 

notice to accused obligatory 1645, 1546 
order to a man's prejudice 
should not be passed wlthont 
due notice to him ••• J®” 

order without notice Is illegal 15*0 
revlslonal authority mnst record 
reasons for setting aside 
order of discharge 
failure makes the order liable 
to set aside ‘ ••• 

deLaiied examination of evi- 
dence and elaborste reasoni 
not desired • 

person aggrieved may apply < 

High Court direct 


)6«C 

]5IC 


1546 


■ 1646, 16^7- 
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to ACCQSC^ under 31 fCArs ... 3031 
oSenc« pDuhbtble ^rith fine only 
cot irithin tbe scope of 
section ... ... soil 

section spplicable only rrbere no 

prerious conviction proved 3031, 
3033 

» formal conviction must be 
recorded before requiring 
bond • ... ... 2032 

section SCI relates to convie* 

tioa wilbaut sentence . 3 3022 
sentence cannot be imposed 
when releasing accused 
under i 563 ... 3033 

imposition of fine is illegal ... 3022 
prooednre ou rekasiog the 
aeensed on probation of 
good conduct ... 2032 

bond to sjipear and receive sen- 
tence when called upon ... 3023 
bond by mioor, who should 

execute ... ... 3033 

procedure It person ordered to 
give security Is coable to do 
BO ... ... 8023 

section ftC3 does not apply to 

deaf and domb accused .. 3023 

all second class Magistrates in 
Ftiojata empowered to exer- 
cise powers under s. 563 ... 8033 
applleabiliiT of proviso to sub- 

B (1) 3023,3031 

procedure io ease of joint trial 

of young and aged oSeoders 9021 
scope of sub, s, (1-A) of s 663 ... 3031 
wbat do the words * theft * dis- 
honest misappropriation ' 
and * cheating ’ include ... 2031 
test for determining tbe applica- 
bility of Bub-8.(i) to oOences 
not eiplicity mentioned in 
it . . 3035 

not applicable to persons making 

defamatory statementa . 9035 

appellate court may sot under 

B 663 3035, 2026 

appeals from orders passed 

under s 563 ... . 3036 

High Court may set aside an 

order under B 563 .. 2036 

not bound to interfere 2026 

unless a strong case made out 

on merits 2036, 3037 

after a lapse of long time . 2027 

will interfere with unjust 
orders ... ... 3037 

can act suo mofu . 3037 

provision in case of ofleoder 
falling to observe conditions 
of his recognizance B. 663 .. 3037 
conditions as to abode of oQendet 

8 661 3027,3028 

Fisheries 

word " water " includes — ... 498 
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procedure to be adopted in dis- 


pute relating to — ... 4 Q 8 

Food 

deatractinn of — , s. 531 ... 1840 

Force 

use of civil — to dispsrae unlaw- 
ful assembly, s. 138 ... 403 

degree of — that may be used . . 404 

power to disperse aaseuibly given 
to officer ta charge of a 
police-station „ 404 

us 2 of military — to disperse 

unlawful assembly, 3.129... 404 

Foreman 

of jury, s 280 ... 1083 

delivery of verdict by — s, 301... 1151 

Forfeiture 

of property of absconding offen- 
der ... 260 

of pnbiication, B. 99-A. 368, 289 

application to High Court to Bet 

aside order of— , 8. 99-B ... 990 

of pardon by approver 1316,1217 

prosecution to prove — of 

pardon ... 1319 

procedure on — of bond, s. 514 1815, 

1816 

what constitulea broach and 

entails— 1816,1818 

instances of esses where eurety 
unable to produce accused 
owing to circumstances not 
ID bis control ... 1818 

when surety liable ... 18IB 

circnmstancea when eurety not 
liable to pay full amount of 
bond ... 1818 


whether conviction involveB 
forfeituro of bond under 
e. UO, conflict of views 1618, 1619 
bound over person's bringing a 
civil suit to enforce his 
right does not involve for- 
feiture of bond ... 1819 

Magistrate's duty before calling 

upon a person to show , 
cause why tbe penalty 
should not be realized' 1819, 1830 
illegal bond cannot be forfeited 1320 
death of accused no ground of 

forfeiture of bond 1820, 163t 
what court can initiate proceed- 
ing for forfeiture ... 1831 

bond to Bppear before police, 
forfeiture, validity of, power 
of Magistrate to enforce 
penalty 1831,1833 

order of forfeiture without 

notice illegal ... J823 

amounts to failure of justice ... 1612 
procedure to be followed before 

forfeiture of security bond 1832 
1833 
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Bommary trial of — when in- 
appropriate ... I05i 

Governor 

Ex'officio JastUe o( the peace, 

a. 25 ... 101 

Governor General 
A'ar-o/^eio Justice of the peace. 

8 25 ... lOi 

power of — to suspend or remit 

sentences, s dOl ...-1403 

power of — to commote punish- 

meat, b. 402 ... 1106 

power of — to transfer cases and 

appeals, 8. S37 ... 1901 

alone can pass orders onder 
8 C27 binding on diflorent 
High Courts ... 1905 

for holding trial elsewhere ... 1905 

refusal cannot be held to a tlo- 
lation of principles of 

natnral justice - ... 1905 

Ground 

left nnoecupied for sanitary or 
recreative purposes included 
In 'pubUo place,' s. 133 
^ (Eip ) 407, 403 

Growing Crops 

are not moveable property for 

the purpose of 8. 386 ... 1386 

Guardian 

objeetion by lawful — to com- 
plaint by person other than 
person aggrieved, s. 199-A ... 774 

ehlldreo. in the custody of their 
mother who la thelt lawful 
— , are entitled to claim 
maintenance from their 
father ... 1713 

father is prirn<s-/ac<« — of his 

minor children ... 1713 

H 

Habeas corpus 

directions of the natnre of a. 

Chap, XXXVII 1752—1759 

power to issue directions of the 
nature of a habeas corpus, s. 491 1759 
amendment ... 1753 

explained ... 1753 

abolished 1753. 1751 

for recovering custody of child- 
ren ... 1764 

principles on which coorta 
shnnld act 1754. 1765 

effect given to the wishes of 
minor 1765. 1756 

person to be brought np from , 
ontslde British India ... 1766 
for recovering enslody of wife 1756 
illegal or Improper detention 
meaning of 176C. 1757 

for a person arretted onder 
tlleg^ extradition war- 
rant 1757, 1753 


PAGE. 

exeentive order within b, 491 
can be revised ... 1756 

section does not apply to a 
person arvested nodet Sind 
Encumbered Estates Act ... 1753 
comparison between new and 
old cl (a) of B. 491 ... 1759 

writ of habeas corpus not 
granted to persons convicted 
in the nsoa! course ••• 175S 
— when other remedy open ... 1759 
contrary view ... 1759 

question already determined 
whether ehonld be retried by 
High Court or not ... J759 
relief by way of — not avail- 
able ... 1759 

nnders. 11 of Bengal Criminal 

Law Amendment Act ... 1759 
under Madras Begtilallon II 
of 1819 ... 1759 

whether appetl lies ornot ... 1759 
powers otHigb Conrt outside tbe 
limits of appellate jarisdic- 
tiOD, 8 491'A ... X’SS 

scope of s. 491-A ... 1759 

Habitual offender 
see also seenrity for good 
behaviour 

arrestot — , B. 65 ••• 1^ 

whst should be proved in esse 

of _ ' ... 202 

security for good bebsviour 

from 8. 110 ... 3*9 

Heads of village 

in Madras .*■ J* 

Cr. P Code does not apply to — 1* 

bound to report what matters, 

B. 45 ...• 170 

has only powers of a Police 

Officer speciOed in s. 175 o41 

Hearing 

— and dismissal of appeal at the 

time of presentation ... 1*^- 
rehearing of appeal dismissed for 

defanlt , - l}f; 

right of appellant to be heard ... 

time and place of hearing of 

right of parties to be heard ... 1*74 

Hearsay Evidence 
admitting — egainst accused 

whether a misdirection ... l*a< 
High Court 

definition of, 1 4 (1) (i) ••. S3' ^ 

statutory changes in the defini- 
tion . *3 

defined In reference to proceed- 
ings against European 
Bntlsh snbject 85. 86. W 

persons Jointly charged vrith 
tiabt to bo tried as, waiver 86. 37 
meaning of, in other cases 36, 87, K> 
Buch officer, at Jndlcial Com- 

mlssloner “* 
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Page 

order p&seed b; Sessions Judge 
or District Slegistrete is 
lieble to be reviewed by 
Higb Court ... I&4T 

Iligb Court will not interlere 
where Sessions Judge orders 
■iter — going csrefuily 
through the erideoce . . 1547 
power of District Sfsgistrste to 
order — instead of ooznmtt- 
meet ... 1554 

G 

General Repute 
see also security for good beha 
aiour 
whit !s 

evidence of .•• 3SC 

evidence should be to strong as 

to leave no donbts ... 356 

what evidence required to prove 3SC 
rumours unfavourable to the 

character .. S5C 

mere auspicion of eosplicitj ... 3SC 
iodependeot evidence of ac* 
easel's reputation majr be 
tupplemented b) suspicion 
of conplieitj 356 

hearsaj evidence 357 

evidence of accused's caste 

fellows, etc. . 357 

evidence of — admissible 373, 373 

Good Behaviour 
seenniy lot — Itom persona dia* 
seminatlcg seditions matter, 

B 103 ... 331 

security lor — from vagrauts 
and suspected persons, 

B. 109 . 837 

security for — from habitual 

offenders, s, 110 . ■ 313 

procedure to be followed in — 

cases 370. 371 

s. 3G0 applies . 371 

accused is entitled to defend 

himself ... 371 

order without examining witnes- 
ses liable to be set aside ... 371 

B 313 docs not apply ... 371 

B. 25C is not applicable ... 371 

s 957 applies ... 371 

8. 163 cannot be used to shut out 

statements gt*en to police 371 
8. 30 Evidence Act can be applied 371 
person ordered to give security 
for — entitled to appeal to 
District Magistrate . . 397 

power of District Magistrato to 
cancel any bond for keepiog 
the peace for — , s 125 .. 399 

Good Faith 

what is 106 

what should be proved .. 106 

what docs it require 406 

eacbeasotobo considered with 
reference to’general circums 


PAGE 


tances , . 106 

no suit In respect of anylirg 

done In — , s. 112 (3) ... 141 

Government 

power of — as to prosecution of 

public servants, s 197 (2> ... 751 

appeal on behalf of — in case of 

acquittal, s. 117 ... 1145 

taw allows appeal only on behalf 

of— ... 1446 


not eotertainable except upon 
application duly made with 
t^ sanction of Government 1446 
open to private prosecutor to 

move — to appeal ... 1445 

District Magistrate alone can 

move the Local — ... 1446 

Intention of Legislature ... 1446 

law prevents pertonal vindictive* 

ness ... 1446 

power should be sparingly ex- 
ercised .. 1446 

appeal most be presented by 

Public Pro'ceutor 1446, 1117 

Legal Pemembraneer is a Public 

Prosecutor ... 1117 

competent to file appeal ... 1117 

Legal Remembrancer of Bengal 
not Public Prosecutor for 
Bihar 2417 

appeal presented iDcompetent .. 1117 

appeal from acquittal to what 

court lies . . HIT 

what IS and is not an order of 
aeqoiltal. Instances from 
decided cases 1147, 1148 

cases in which Local — can 

appeal 1448, 1449 

interference by High Court. 

when justified 1119, 1150 

iDterference by High Court, 

when not justified 1450, 1451 

appeal from acquittal by lower 

appellate court . 1451 

appeal from acquittal by special 

Klagistrnte ... 1451 

appeal ficm acquittal in a case 

tried by Jury 1451, 1453 

procedure to be adopted in 

appeal against acquittal ... 1152 

what the Crown must show in an 

appeal from acquittal 1452, 1453 

lo capital cases Government 
should apply for arrest of 
accused . . 2453 

sentence to run from date of 
committal to jail and not 
from date of arrest . 1453 

limitation for filing appeal 

under 3 417 1453 

interference with acquittal at 
the instance of private pro 
secutnr 1153. 1454 

Government Seirants 
Bcrvice on — , s. 73 ' ... 277 
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— should not be moved ia the 

first icstence ... 1571 

revislouel porvets nhen to be 

exercised ... 1571 

grouods of interference ... 1573 

— can rectify errors of law ... 1572 

— can rectify material error in 

tbe proceedings ... 1573 

every Irregularity or illegality 

does not call for interference 1574 
joint trial ... 1574 

illegal joinder o! charges ... 1575 

improper order ... 1575 

illegal order purporting to act in 

executive capacity ... 1575 

misreading of evidence and 

fundamental errors ... 1575 

extradition ... 1575 

abatement ... 1576 

non exercise or improper exercise 
of powers of discretion vest* 
ed in a Magistrate ... 1576 

disqualification of Magistrate ... 1576 
improper and faulty procedure 1S7C 
revision of cases in which term 
of imprisonment has been 
served .. 1577 

order passed without jurisdie* 

tion ... 1577 

Interference not warranted by 

evidence ... 1577 

how powers of — can be revoked 1577 
Isterference with acquittal at the 
instance of a private pro* 
secutoc ... 1577 

when — will not interfere ... 1578 

orders which are subject to 

revision ... 1560 

reversal of illegal order under 

s. 135 ... 1560 

order granting hail ... 1560 

order under s. 110 ... 1561 

order under s. 118 ... 1581 

order uodet B. 133 ... 1581 

order under 8 137 ... 1583 

order under s 144 ... 158^ 

order under s. 115 ... 1583 

orders under section 116 ... 1583 

orders under e. 117 ... 1583 

orders of Presidency Magistrate 1583 
orders which are not subject to 

revision ... 1563 

order under village Sc1f*Govern> 

meat Act ... 1563 

order under Bengal Alluvial 

Lands Act ... 1583 

orders oodcr the Prcis Act ... 3581 

court cannot revise Its own order 1681 
revIsloQSl powers of — ... ISSl 

power to quash proceedings .. 1585 

power to alter or reverse an order 1566 
power to alter conviction for one 

oflence into another offence 1586 
powee to order retrial ... 1SS7 

j power to direct further evidence 


to be taken ••• 

findings offact in revision ... 

inlerferenee.l with the findings 
of fact ^ 

power to allow composition 
power to order restoration of 
property 

power of — to deal with non* 
appealing accused 
power to expunge remarks ftoBi 
lower court's judgment 
interlocutory matters 
revision of interlocutory order ... 
remedy by way of appeal open .— 
enhsneement of sentence 
application in revision by private 
individnal •'* 

application when to he made ... 
recommendation for enhance* 
meet ' 

disposal of application for revi- 
sion •" ■ 

power to enhance sentence ‘ 

power to alter finding and en- 
hance sentence ••• ‘ 

enhancement after expiry of 
sentence *" : 

limit of eDhaDcemeot ^ 

diSercoee of opinion ia crinjinsJ 
revision case »' : 

notice to accused 
power to revise an order oi 
acquittal and order retrial ‘ 
scope of prohibition contelaed io 
BUb-S. (4) ••• ' 

aUeratloD of conviction under 
one section Into conviction 
under another ••• * 

ponerto convert conviction on 
a lesser oflence into one on 
a more eerious offence under 
ss. 423 and 439 ••• ^ 

acquittal In complainant s 
absence and under other ^ 
circomst.aDces 

interlerencQ on reference or at 
the lustauce of a private 
prosecutor 

revision is excluded by tempo- 
tency of appeal — . 

interlocntory orders 
— can interfere in revision even 
when accused have not ^ 
appealed — . 

application by third parly ^ 

braioT .1 IZ 

hoinng of apfUcatlon lor ^ 
revision l"' 

beairng of revision barred cy ^ 
hearing of appeal 
convicted person asked to snow 
cause against cobvneement 
of senUnce if can 
whole evidence In showini 
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Chlel Commissioner ... 37 

.expression — bears the ono or 

tbe other mcaniti); ... 67 

cxttcising originet jMtltdittloa 
d'Bcrent from Court of 
Session ... 67 

mij pt*s anj sentenee authoriz- 

by Law, 8. 31 110 

to decide in case of doubt district 
where Inquiry or trial *haH 
taVe place, a. 182 ... 670 

power of — to transfer from 
outside .. 671 

cognisance of offences by — . 

8 191 706 

commitment once made can only 

be qnashed by ^ under ■ 915 613 

of trials Ufore — . Ch XXIII 1065 
definition of — , 8 2GG .. 10C5 

trials before a —■ to be by jury, 

8 967 ... 1065 

somber of Jury, 8 971 .. 1030 

jnry for trial of European and 
Indian British Subjects and 
others, s 275 lOSl 

Jnrors to be chosen by lot, 

I. 976 . . 1062 

names of jurors to be called, 

8. 977 . 1086 

grounds of objection t 979 . 1066 

decision of abjection s 979 1087 

foreman of Jury s. 960 ... 1068 

swearing of jurors, a. 981 . 1088 

procedare when juror ceases 
to attend eto b. 969 ... 1089 

discharge of jury In case of 
lickoess of ptisooer, s 983 1090 

power of — nnder 8. 283 . llio 

Terdict in — when to precail, 

s. 805 . IICO 

power of — to interfere with 

the Tedict of a jury ... 1173 
when — will Interfere under 

6 307 ... 1179 

power of — to consider the entire 
evidence under a. 307 .. 1175 

power of — to order retrial 
under 8 307 ... I177 

no appeal from order passed by 

— under a. 307 1177 

number of jurors to bo sum- 
moned in tbo place of sitting 
of — B 315 1187 

eummoniog jurors outside the 

place of sitting of — s. 3]G 1188 

sanction ot — under b. 630 how 

to be obtained . 1933 

reference to — under 8 84! . 1231 

orders which — may pass in 
cases reported under b. 811 

1S31, 1332 

Besatons when can proceed ... 1297 

record of evidence in — . a. 365 1943 

review of a Judgment by a — , 

whether jastlfled ... 1367 

Ct. P. 0.— 189 
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sentence of death to bo submitted 
by Conrt of Sessions to — , 

8 371 ... 1371 

power to direct Carthet inquiry 

to be made or ndditionil 
ovidence tu bo t-itron, s 375... 1375 
power of — - to confirm sentence 

or annual conviction, s. 376 1375 
confirmation or new sentence to 
be signed by two Judges 
of — sS7T .. 1378 

procedure in case of difference of 

opinion, s 378 ... 1378 

procedure in cases submitted to 

—for confirmation, 8 379 . 1379 

postponement of capital sentence 
on pregnant woman by — , 

B 389 .. 1380 

power of — to commit prisoner 

to Mufassil Jail ... 1381 

appeal (rota sentenceof Asaistaut 
Sossiotu Judge or IMagistrate 
of the first class when lies 
to — ,8 403 ... 1433 

appeal on bebalf of Oorernment 
in case of acquittal to — 
s 417 1415, U47 

interfereace by — in an acquittal 

appeal when justified 1449, 1450 

when Dot justified 1450, U51 

what facts may be gone into by 
the — in an appeal under 

9 418 . 1457 

rules issued by the — are ad- 
dressed to District Magis- 
trates ... 1469 

power of — to alter conviction 

acting under es. 433 and 439 I486 
power of — upon interference 

with verdict 1493 

power of accused to appeal to — 
when appellate court takes 
additional evidence .. 1509 

reference by District Magistrate 

to — 1613 

concurrent jurisdiction vested in 
District Magistrate Sessions 
Judgeand— ... 1517 

tolcrteience by tbo — in orders 

passed under a 43C . ISlfi 

iuterferonce by — In orders 

pissed under ". 437 . 1555 

powers of — in dealing with a 

roterencQ undac s. 433 . 1S64 

—’a power of revision, s 439 

1564, 1565 

application for revision by third 
pirty against sccused’a 
wishes . 1570 

ioterlereocs with acquittal at 
the instance oC private 
prosecutor 1570 

Intecference at the instance of 

Sessions Judge ... 1571 
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commoDal esses 
dismissal for default 
criminal case pending in another 
province 
Bangalore 
Sonthal Purgnnahs 
Perim 

Tiilage Magistrates 
tillage Psnehayata 
transfer from the file of one 
Presidency Magist'ate to 
^ . that of another 
case sufficiently important and 
setioDs to be tried by 
Sessions or more experienced 
Magistrate 

a party interested ..I 

application lor transfer how to 
be made 

affidavit by accused and prosecu- 
tion for perjury 
affidavit by counsel ... 

counter affidavit by District 
^ Magistrate ... 

professional misconduct #.* 
stay of proceedings pending rule 
Issued by the — 

power of — to interfere with an 
order under s. 818 
affidavits to he used before — 
before whom may be iworn, 

for 
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1694 

1891 

1694 

1894 

1895 


1965 


1991 


2010 


power of — to pass order 
compensation ... 

powers of — to make roles for 
(QtpectiOQ of records at tub- 

ordinate courts, B. 6Si 
saving of inherent power of- 
s fiSl-A 
scope of e. 861 

Inherent power of — to alter 
or review judgment In 
criminal cases 2010, 2011 

expaoging from the j’ndgment ’ 
objectionable remarks ... 2011 
stay of criminal proceedings ... 2012 
bail pending appeal to Privy 
Connell 3gi3 

Inherent power to cancel ball 2012 
granting interview with coun- 


eel 


... 2012 


appointment of pleader for 
accused 

appointment of reeelver 
inherent powers of — cannot 
be invoked for jurisdiction 
aboso of process 
inherent power to revitw 
ex-par/e orders ... 

power to quash proceedings ... 2014 
applicslioD for Tevtorstioo of 
attacbed property ... jqj| 

time-barred appeal, power to 

... SOU 


2012 

2019 


2018 


entertain 
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Inherent power of subordinate 
courts ... SOU 

other remedy open ... 2011 

O power of — to excuse personal 

attendance ... 2014 

power of — to order restitcllon 
of property 2011, 2015 

power of — lo interfere in 
revision ... 2015 

revisional power of — to sub- 
stitute sentence of imprison- 
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ptosecnlion witness treated — , 
omission on the part cl 
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windows of — for purposes 
of liberation, s. 49 ... 165 
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ments. etc., s. 98 ... SS9 
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arrest of — , s. 65 ... 199 
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House breaking 
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House search 

Police Officer when entitled to 

make ... 617 
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— only can prefer complaint of 

an offence referred in s. 199 772 

complaint by care-taker of tbe 
woman on behalf of — when 
can be made ... 779 

death of — . criminal prosecu- 
tion does not abate .•> 774 

order for maintenance of wives 
and children when can be 
passed against — , s. 483 ... IIOS 
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cause against conviction or 
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power of — to revise orders 

passed under s. 514 1818 
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existence ID the distriet of an 
atmosphere prejudicial to 
the accused ... 1819 
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trata’a friends or relations 
aro interested . . 18S6 
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whipping is not to be whipped unless he is in a fit state to bear it. The 
whipping should not be commenced, but if commenced, it cannot be conti- 
nued longer than the man is fit to bear it. and then the sentence is 
satisfied for it cannot be executed by instalment(l). A sentence of 
whipping is prevented from being executed wholly or partially according 
as the medical officer certifies either at or during the execution of whip- 
ping respectively that the offender is not in fit state of health to under- 
go the punishment. But the law does not authorize a medical officer to 
give a certificate before commencement of whipping that the accused is 
fit to receive only a portion of the sentence and the Magistrate in such 
a case cannot sentence the offender to imprisonment in lieu of so much 
of the <5pnt*nce as was not execuied(2). 

395 - (1) Id any case in which under section 394, 
a sentence of whippiner is wholly or par- 
n«SimVnt°«nn«be tially pi evented from being expcuted, the 
Inflicted uDdor seo- offender shall be kept in oustody till the 
°° ' court which passed the sentence can 

revise it ; and the said couit may, at its discretion, either 
remit such sent^mce or sentence the offender in lieu of 
whipping or in lieu of so much of the sentence of whip- 
ping as was not executed, to imprisonment for any term 
not exceeding twelve months or io a fine not exceeding 
five hundred rupees which may be in addition to any 
other punishment to which he may have been sentenced 
for the same offence. 

(2) Nothing in this section shall be deemed to 
authorize any com t to inflict imprisonment for a term 
or a fine of an amount exceeding that to which the 
accused is liable by law, or that which the said court is 
competent to inflict. 

Amendment explained. — The italicised words in sub-sections (1) 
and (2) have been added by section 105 of the Criminal Procedure 
Amendment Act, XVIIl of 1^23. Under the unamended section it was 
held that in case whipping could not be infiicted the only sentence that 

could be pa<ised io lieu thereof was one of imprisonment. One of fine 
could not be pas?ed(3). The section as amended enables a sentence of 
fine to be awarded in lieu of a sentence of whipping which cannot be 
carried out(4). 

Imprisonment in lieu of whipping. — The power of a Magistrate 
under this section to sward iroprlsonmerrl in lieu of whipping is confined 
to cases in which under section 394 a sentence of whipping is wholly or 
partially prevented from being executed. Such power only exists when, 


(11 3 II. n. C. R. App. 1. 

(Il The PvhUc Frotttulor, 31 M.fll 
• 17 W, U J. 666-T Cr.L. J. 6»3 MX. 
T. 81. 


(9) Crotm V. Po Thit, 1 L. B. It. 5M } 
AinpTet* T, Sheo^in, 11 A. 808 ; Anth 

1 W6IM49. 

^jgfOjBlAtSmeal cl Objecti and Beasoni 
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— lerceioK to maintain wile 
bnt relnsing to cohabit with, 
her, no ground lor icparato 
maintenancQ ••• 1730 

wife refusing to lire with bet — 
cannot claim reparate main 
tcnancc ... 1731 

jest grounds for refnsing to live 

with — ... 1731 

cmeltj 1731. 173J 

adulierj .. 1733 

chance c! relieion by husband 1733 
irremediable breach ... 1733 

marriage with wife's step, 
mother ... 1733 

not just groneds far refusing to 

lire with — ... 1773 

marryitig another wife 1733, 1731 


Iddat 
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qnent to the expiration of 
>- II illegal 1716 
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proceedings when not vitiated 

by — . « 639 ... 1920 

proceedings when vitiated by 

— . a. 530 ... 1999 
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defects in judgment clearly at 
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retracted confession ... 1960 
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denre ... ... 1961 

mlsdltectioD in respect of com* 

toon object ... ... 1961 

Illegitimate Children 
married woman entitled to 

maintenanee for her >■* 1716 

father boend to provide mamte* 

nasce for — ... 1718 
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achild maintainable irres- 
pective of Its legitimacy or 
illegitimacy ... 1718 

woman of bad cbaractet when 
entitled to maintenance of 
her— ... ... 1719 

doty of Magistrate wheo main- 

tenance claimed for — ... 1719 

paternity of father must be 
clearly established ... 1719 

examining wife . 1719 

statement of mother ... 1719 

similarity of (eaturea ... 1719 
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relative value of ss 107, 144 
and 145 discussed 471,473 

applicability of sections 107. 

144 and 145 discussed 472,473 

nature of proceedings under 

this section 473, 474 

Suosi civil ... 473 

conflict as to whether it was 
a criminal case within a 526 473, 
474 

omission of 'etiminal ' in eon* 
sequence ... 474 
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applicftbility ot s.SCOiQ each 
proceedings ... 474 

Magistrates empowered to take 

action under this section ... 474, 
475 

Sessions Judge cannot direct 
a klagistrato to take action 47^ 

District Magistrate can take 
action on police report .. 475 

but cannot direct Subordinate 
kfagistrate to take action ... 475 

no private person can contest 
propriety of refusal ... 475 

direction to substitute prO' 
cceding under s, 14S for one 
under B. 144 ... 475 

referring a case to a Magistrate 

for inquiry ... 475 

delegation of judicial tunc- 

lions ... 47S 

' Magistrate may in his sole and 
absolute dUcietion take 
action ... 47 s 

' High Court cannot direct a 

Magistrate to take action ... 475 

Magistrate baa to satisfy btmself 
abont the likelihood of a 
breach 475. 477 

he must exercise his own }odg> 
ment and not act on opinion 
of police ... 47C 

valne of statement in police* 

. report and petltioo ... 47C 

Magistrate should himself 
Inquire sod come (o a 
judicial decision ... 476 

fact of Magistrate’e satisfac* 
tlon must appear on record 476 
omission to stale grounds ... 476 

likelihood of breach of peace 
found against 476.461 

Magistrate has to bo satisfied 
either from police report or 
information ... 477 

police-report may bo safficient 
(of taking action ... 477 

police report how far acted 
upon 477,478 

what should it contain 477, 478 

institoti^n of proceedings on a 
report by an officer of an- 
other district ... 478 

Magistrate must bo aatlsGed 
from information about like- 
lihood of breach ... 47 Q 

petition by an officer of inter- 
ested party Is not ... 473 

nor Sa statement of a witness 473 
nor is a telegram ... 473 

credible Information ... 473 

cTldeoee on oath ... 473 

knowledge derived by reading 

petition In 144 case ... 473 

atatement of parties ... 473 


there must be a dispute likely 
. to create a breach of the 
peace ... 479 

mere discussion or verbal 
alteraction not enough ... 479 

dispute means actual disagree- 
ment , ... 479 

independent disputes relsting 
to distinct parcels of land ... 479 

shonld be de.-ilt separately ... 479, 
480 

dispute need not be between 
two opposing parties ... 480 

likelihood of breach of peace at 

the time essential ... 450 

there should be a present fear 
of disturbance ... 480 

distnrbance considerable time 
ahead ... 480 

dispute which renders breach 
imminent 460, 

461 

Magistrate shonld drop pro- 
ceedings when he is satisfied 
that there is no likelihood 4S1 
Magistrate should record a 
judicial decision ••• 461 

parties being in a ‘ contesting 
mood ’ not enough ... 461 

report of Ziildar not to bo 
invoked— ... 481 

finding in respect of existence 
of a dispute to form basis of 
preliminary order 469 

subject-matter of dispote: land 

or water 463 

historical survey of the law on 
tbeeubjict ... 481 

produce attached to the laud... 463 
must bo clearly determined ... 483 

and specified in the preliminary 

order ... 463 

care should be taken to Include 
nothing beyond the subject- 
matter ... 483 

absence of specification when 

parties know the land well 483 
right to collect a share of land 463 
definite plot of land .•• 48-1 

dealing in one proceeding with 
various plots — 483 

order which gives no notice of 
subject-matter bad ... 483 

Magistrate most have local 
junsdIcUon over land or 
water — • 463 

land situate partly within and 
partly without jurisdiction 463, 4Si 
no Interferenre with conclu- 
sion that land is not within 
his jurisdiction — . 464 

Jurisdiction to deal with case 
on transfer by District 
bfagistrate • — 461 
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limloArj order ... 484 
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parties concerned should be 

informed of the grounds . 495 
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in a dispute’ ... 487 
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interested ... 487 

all person* having possible 
cUims should bs made 
parties ... 468 
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concerned ... 489 
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Isnds liable to bo submerged 493 
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property in possession of 
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ins ■ 495, 49C 
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procedure to be followed ... 103 

duty of court to Bummoa 

witnesses ... 503 
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of witnesses ... 503 
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not to be delegated ... 503 
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cedure ... 603 

omission to follow certain 

directions 603,601 

inquiry is restricted to the 
parties concerned in tbe 
dispute ... 501 

order binding upon all persona 
interested ... 604 
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order should be made Irrespeo- 
tive of tbe title 
question whether parties bare 
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into 

Magistrate in determining 
question of posse'sion may 
discuss question of title ... 
evidence of title is admissible 
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meaning of word ‘bear tbe 
parties* 

refusing to bear arguments ... 
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admissions ... 
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police report is not to itself 
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duty of court to summon 
witnesses 

order on evidence recorded 
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prellmln»ry or3er not conUtn- 
isg finding M to ivho wus {o 
posMssioQ OB thilt dste 
illegM ... S09 

evidence »s to poescsslnn 10 
yenr* prior to the proceeding 509 
netukl de faeio possession to he 

msintAincd ... 509 

tsci ot tenant having derired 
title ol landlord and attorned 
to a third party cannot 
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poaveitlon ... 509 
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decrco of civil court 509,610 

civil court decree obtained 

ex parfe not binding .. 610 
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any stage . . ... 615 
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proceediugs ... 616 
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to be taken and agency by 
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Bion ... 618 
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order as to restoration of pos* 
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order ceases to have force as 
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S218 


SENERAt' INDEX 


Page. 

eTidentiaiy value of order under 


this section — ... &19 

purpores for vrhich it is ad> 
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reports or maps aecompanying 
the order bow far admissi* 
bio ... 520 

eviction in due course of law... 620 
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mesne profits ... 520 

ejectment proceedings under 
Agra Tenancy Act ... 520 
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under section 394(1), a Medical Officer present certifies that the offender 
is not in a fit state of health to undergo such punishment or when under 
section 394 (2) during the execution of the sentence, a Medical 
officer certifies that the offender is not in a fit state of health 
to undergo the remainder of the sentence. There is no provision 
of law, which authorises a medical officer to certify, before 
the infliction of whipping, that the prisoner is fit to undergo only a 
smaller number of stripes than that actually ordered. Where in 
consequence of such a certificate a smaller number of stripes is infiicted, 
the Magistrate has no power to award imprisonment in lieu of the 
whipping not infiictedil). 

Solitary confinement. — An award of solitary confinement to a 
person sentenced to rigorous imprisonment in heu of whipping is not 
illegal(2). 

Court which passed the sentence can revise it. — The only court 
which can act when a sentence of whipping cannot be carried out is the 
court which passed the seotencefS). But the words " the court which 
passed the sentence " in this section do not mean the same officer who 
infiicted the punishment of whipping originally, and in the absence of 
the officer who passed the original sentence, the District Magistrate can 
be held to be "the court which passed the sentence "(4). 

Remission of sentence ■^It is in the discretion of a Magistrate to 
remit a sentence of whipping(S). 

Sub-section (2).— Where a prisoner who has been sentenced to 
whipping is found to be unfit to undergo such sentence and such 
sentence IS accordingly commuted to one of imprisonment, such substi. 
tuted term of imprisonment must not bring the total term to which 
such prisoner is sentenced up to a term io excess of the maximum which 
the court passing Che sentence is competent to infiictifi). 

Enhancement of sentence— Where an accused was sentenced to 
whipping on a conviction under s. 3B2, and application was made to 
the High Court for enhaocemcot of seoteocc, held it cou/d cot be 
enhanced by awarding imprisonment, as the offence of which the accused 
w.as convicted was the first offence and it could not be enhanced by 
infiiction of additional stripes, as, no sentence of wbippiog could be 
executed by iDStalments(7). The substitution, by an appellate court, 
of a sentence of thirty stripes for a sentence of three menths’ rigorous 
imprisonment IS an enbancemeot of seoience within the meanlog of 
section 423 (1) (b), and is, therefore, illegalfS). 

Lower Court's power to revise sentence of whipping after 
appeal.— Where the sentence by a District Magistrate of imprisonment 
and whipping was confirmed on appeal, and the Magistrate then revised 


(1) The PuWic ProteeutoTi 81 M. 
84—17 M. L. J. 666—3 Bt. I* T. 81-T 
Ct. L J. 6. 

(2) Smpren v. Oaman, 14 p. R. 
1699 Ct. 

(8) EmpTfet t. CAftu, 10 p. R. 
1889 Cr 

(t) CTlIqf/u ». i'rj^rrpr, 88 p. R. 


(«) Creuti T. Po Thit, 1 L B D. 202, 

(6) £Vnprmt. Pam Daram, 21 A. 
26; Crexeny Barkat Ah, II P. B, 
1001 Cr. 

(7) Empreu t. Balu, Bki Ub. Cr. 
637 . 

(8) Emperor t. Chit Pon, 119 I. C- 
SC9-T fiiCf 8I9^>919 RkCg. 17T T. B. 
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the SfUtence of whipping by awarding instead six months’ imprisonment 
and sent up the total sentence for con6rmatioo, held that revision of the 
sentence ol whipping did not render the total sentence liable to confirma- 
tion and the decision in appeal did not affect the Magistrate’s power to 
revise the sentence of wbipping(l). 

396 . (i) When sentence is passed under this 
E..ouiio» oi™. Code escaped convict, such sen- 

tppces en escaped tence, if of death, fine Of whipping, snail, 
subject to the provisions liereinbefore 
contained, take t fleet immediately, and, if of imprison- 
ment, penal servitude or tiansportation, shall take efieob 
according to the following rules, that is to say — 

(y) If the new sentence is severer in its kind than 
tlie sentence which such convict was undergoing when 
he escaped, the new sentence shall take effect im- 
mediatf ly. 

(3) When the new sentence is not severer in its 
kind than the sentence the convict was undergoing when 
he escaped, the new sentence shall take effect after he 
has suffered imprisonment, penal servitude or transport* 
ation, as the case may bo, for a further period equal to 
that which, at the time of his escape, remained un* 
expired of his former sentence. 

Explanation , — For the purposes of this section— 

(а) A eoatence uf transportation or penal servi- 
tude shall be deemed severer than a sentence 
of imprisonment ; 

(б) A sentence of imprisonment with solitary 

confinement shall be deemed severer than a 
sentence of the same description of imprison- 
meut without solitary confinement ; and 
(c) A sentence of rigorous imprisonment shall be 
deemed severer than a sentence of simple 
imprisonment with or without solitary con- 
fineiiiout. 

" Sentence.”— Tha word ** sentence" in section 396 or section 397 
does -not include an order of vommittal or detention under section 123 
of the Code(2), though there is authority to the cootrary also(3). 


(l) E'ftiprm T. CTiefo, 10 P, B. 
18‘'0 Cr. 

(3) Emperor ». Po Thtn. 3 I.. 
ftmpreitt. Uiican f’Aonrf. 
It P, It. 1833 Cr.j .^prrsi T. TuUftyo, 


Un. Ct. C»» OTO; Empr*ii v. 
oAtcr Syo, 8. J. L D. 864, 

^ (31 Etrtprtu ▼. Pandii, Hfll. tin. Cr. 

Cet.lTI. 
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one and sale bp another 957 
murder, causing erldcoee to 
disappear and grlerous hurt 958 
murder aud robbrep ... Osfi 

joiut trial ot opposiug fsetioos .. 958 
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joint trial exception cases 
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doubtful .. 961 

legality of joint trial depends 
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withdrawal of rcmaiDing 
charges on conviction on 
one of several charges, a. 

340 . 961 

scope and application of s 

340 961.962 

this section does not apply to 

separate charges of distinct 
oQences ... 963 

accused guilty of more heads 
pi charge than ons ... 963 
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acquittal ... 963 
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Joint inquiry 

permitted under s. 107 of 
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ed on the same side 832,874 
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be proceeded against la one 
proceeding ... 833 

onless a gang ... 833 

under a 110 when perjnissble ... 353 

of two ot more persons 

associated together 373,374 

against members of a gang 
hatitually cheating in 
concert ... 374 

association of seve'al persona 
belonging to diSerent 
villages at soversl places ... 374 

there must be cleat oildeoee 

to prove association ... 374 

persons called upon to show 

cause under cl (/) . 874 

joining together to boycott 

a class of people ... 374 

persons belonging to two 

contending factlorg 374,876 

in respect of several Items of 

property nnder a 145 613 514 

-under 8 339 whether prohibit- 
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Joint Sessions Judge 
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powers of ,, I549 
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illegality fatal to the trial 897,698 
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discussed 897,698 
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joint trial of four persons for 
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when more persons than one to 
be charged and tried to- 
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, test is whether the oQcnces 
were committed ia the same 
transaction 

theft hf sarersl persons ol Bsh 
from waters 

association of persons from start 
to finish 

trial ol abetment along with the 
principal ofience 
licensed vendor may be tried 
together with his agent ... 
keeper of gaming house may ho 
jointly tried with ^ose 
found gaming 

abetment and attempt at cheat- 
ing 

Indncing another and attempt- 
ing to cheat 

conspiring to make or bare m 
possession ... 

persons accused of more than one 
ofience of the same kind ... 
ofiencea must hare been com- 
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continuous purpose ... 

joint trial of two persons for 
ofiences under 8 S4l 
cases decided under the old law 
for the joint trial of sereral 
persons 948, 949 

joint trial of three accused under 

B. 4111, P.C, .. 949 

Joint charge of abduction and 

rape on different occasions 919 
distinct ofiences committed io 

the same transaction 919. 9SO 
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tion 949, 950 

continuity of purpose and con- 
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offences at two different times .. 990 
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transaction ... 951 
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keeper of gaming house and 

gambler ... 951 
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chief in ooDoert ... 951 
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acts of cheating in pursuance of 

conspiracy ... 953 
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misappropriation of money 
entrusted to more than one 
person 
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charges against members of a 

secret society 952, 953 
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conspiracy to molest and cause 
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possession of counterfeiting im- 
plements and counterfeit 
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fabrlcatiog false evidence and 
iostituting false prosecu- 
tion 055, 951 
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eight charges under s 120-B 
charges of murder against 
three accused and alterna- 
tive charge -of causing dis- 
appearance against one of 
them 

criminal breach of trust and 
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inhabitants opening a sluice ... 054 

conspiracy to manufacture 

arms 954,955 

setting fire to municipsl 

buildings and forcibly 
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of them of abettfog ... 055 
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dead body 
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disappear and gnerout hurt 958 
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joint trial o{ opposing fsctlons .. 958 

— of aereral persons lor an 

oSesce under i.SO (<n Forest 
Act ■ 958 

joint trial of offences under as. 

879 and 411 958.959 
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thelt and disposal of proceeds .. 919 
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aecused charged substantirelp 
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from whom he has 
received 960 

separate trials . . 960 
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or separately 960 
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joint trial 960 
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legality of joinder of charges 

doubtful 961 

legality of joint trial depends 
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Withdrawal of remiuning 
charges on conviction on 
one of sovecHl charges, a 
240 ... 961 

Bcope and application of a 

340 961.963 

this section does not apply to 
separate charges of distmet 
offences ... 963 

accused guilty of more heads 
pi charge than one ... 969 
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permiUed under e. 107 of 
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ed on the same side 832,374 

two opposing patties cannot 
be proceeded against in one 
proceeding • - 339 

nnless a gang ... 833 

under s 110 when permissble ... 353 
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associated together 373,374 

against members of a gang 
habitually cheating in 
concert 874 
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belonging to different 
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persons called upon to show 

cause under cl (f) 874 
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a class of people . 374 

persons belonging to two 
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in respect of several items of 

property under a. 145 518 614 

• under a. 239 whether prohibit* 

ed ... 914 

Joint Sessions Judge 

turned into additional Ses- 
sions Judge . 74 

powers of . 1519 

Joint trial 

when permisMblo under s. 110 . 353 

of two distinct offences is an 

illegality fatal Co the trial 697,896 
leading Privy Council cases 

discussed 897,898 

of several accused persons when 

illegal 901,902 

joint trial of four persons foe 
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when more persons than one to 
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association of persons from start 
'to finish 

trial of abetment along with 
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cheating 

inducing another and attempt- 
log to cheat 
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secret society 9S2,95S 
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conspiracy to molest and cause 
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fabricating false evidence and 
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chargee of murder against three 
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thclt and retculDg o&cndct 955 
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to force CDtrjr 9S5, 05C 

girl abducted by several per- 
soot and raped by one of 
th«m ... 95G 

sereral persons committing 
dacoities witfa'n a few dtya 956 

joint trial of two persona for 
' offences OQ diSercot dates . . 956 

rioter cansin:; disippesraoeo of 

dead body .. 956 

p joint triat of firo persons for 

riot and house trespass .. 956 

ond'T ss. Ill and 414 ... 956 

joint trial of author and prin- 
ters under ss 500 and 50t 9^6,057 
of offences under a S07 Penal 

Code and a 20 Anns Act ... 957 

attacXiQg Persons to deprive 
them of logs on two occa- 
sions - 957 

passing and publiahing resolu- 
tions defams'ory of com- 
pUioant 957 

abduction by two persons and 
eheatiog by another . 957 

illicit pfls<e<sion to cocsio by 

one and sale by another 957 
tourilsr, causing erideoeo to 
disppear and erievoushurt . 958 

murder and robbery . 953 

joint trial of opposiog {ac- 
tions 953, 1950 

of leretal persona for an offence 
under s 26 (d) . 958 

.joint trial of oSences under ss 

379 and 411 - 953.959 

* old and new law discussed 959,960 


theft and disposal of proceeds 959 

two offences need not be com- 
niftted in the same traueac- 
(fOD 959 

. Accused charged substantively 

under 8. 380 and 414 . .959 

joint trial of offences under ss. 

S93 or 30G and 412 ... 959 

under ss. 414 and 411 959 


old and new law discussed 959, 9GO 
person found ' in possession 
of counterfeit com and one 
{ram whom he has received 960 

sepirate trials .. ' 960 

option to proceed jointly or sa- 

. . . parately 9CO 

duty of prosooution to justify 
.. - joint trial . 9G0 

jomt trial except in ews cover 

- ed by 8 230 fstal 960, 961 

legality of joinder of chrges 

doubtful ... 961 

- 4 egality of joint trial depends on 
' hecusatioD ... 961 
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withdrawal of remaining charges ’ 

. on conviction on one of 

eevAral charges ... 961 

.acopa and application of s. 3>0 901, 962 
this section docs not apply to 
separate charges of distinct 
offences ... 962 

accused guilty of tnoro heads of 

charge than one -. ^ 9§2 

charge when can be withdrawn.. OGl 
withdrawal operates ns acil.uittal 962 

stay of trial ... 962 

joint trial ot summary and non- 

summary offences .. 1050 

joint trial of jury case and As- 
sessor case 1069, 1933 

trial of European or Indian 
British subject or European 
Amencan jointly accused _ 
with others, s. 285-A .. ' 1091 

Joint possession 

Uagistrato cannot take eogni- 
taoeo and dispose of disputes 
regarding under s. )4'i 495, 496 
dispute between two sets of joint 
owners, each cltiming poe- 
session is within s 145 <95, 496 

joint title does not prevent appli- 
cation of 8. 145 496 

property .n — of parties, Magis- 
trate has no jurisdiction to 
pes< an order under B 14C .. 530 

Journey 

offence committed on a place 

of inquiry, B 183 ... 668 

— must bo continuous and un- 
interrupted ... 663 

offence committed during — in 

foreign territory . 669 

Judge 

See also criminal courts 
when court . 65 

prosecution of - .. 751 

term ‘ Judge ' in a. 107 explain- 
ed 752 

who 13 or >8 nob a — ... 753 

duty -of —, s. 293 ... 1143 

funettons of — and jury . 1144 

jury questioning — in Cham- 

liera n mere irregularity . list 
-verdict of jury, howto be dealt 

with. by — ... JI6I 

reference by under s 807 ... iisi 

when — should or should not 
refer under s 807, illustra- 
- Uvo cases J167-1163 

when not to try offences referred 
to IQ 8. 195 when committed 
before h<mself, s, 437 1701 

' when disqualified from trjinga 
case in which be is personal- 
ly interested, s. 556 ... 1995 

disqualification under s. 656 18 

personal to — ... 1996 
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Judgment 

JangTiage of —in sunmaiy trials, 

8. S65 

sbonld bo signed bj all members 
of the Bench present 
failure not illegality 
initial is not sufficient 
duty of Session Judge to pro- 
nounce — under s. 309 
failure to record — does not in* 
Talidste the trial 
— must be recorded by Judge 

ssho hold trial ... 1383 

mode of dcUrering — s. 36G ... 134S 
meaning of 1314. 1364 

srhat is not ... 1341 

should be pronounced in open 

court ... 1344 

of Bench of Magistrates may be 

delivered by presiding officer 1345, 
1363 


1061 

1064 

1064 

1064 

1183 


... 11S3 


— written by predecessor but de- 

livered by presiding Jifsgis- 
trate whether without juns- 
dietion 1315. 1353 

•— written by officer while on 

leave is no — at all 1343, 1953 
pronouncement of — in accused's 

absence, eOect of 1345,1816 

— to be delivered without delay 1316 
omission to pronoun'*e portion of 

— eovered by s 637 ... 1346 

emission to write — before pro- 
Qoundog a sentence or pass- 
ing an order of n'quiUal 
whether vitiates tial, vtens 
of various High Court: 1316*1347 


procedure on death of Magis- 
trate after conviction but 
before writing — ; ... 1347 

where — is lost it 'may be re- 
written from memory ... 1347 

language ot — , s. S67 ... 1947 

contents of — , e. 367 ... 1847 

— in alternativei s. SG7 ... 1347 


what should the — contain 1348- 
1319 

poiots for determination 1349, 13S0 
deci«ton on the points should 
be given 1350, 1351 

court should give reasons for 
decision ... 1351 

remains and comments should 
not find place in ... 1353 

must be dated and signed by 
presiding officer In open 
court ’ ... ,1353 

omission amounts to irregu- 
larity ... 1353 

— though written end signed 

inoperative nntil pronounced 1353 
Impression with a stamp and 
initialling not signing ... 1353 

scope ot snb. 8.(4) ... 1364 


1856 


1853 
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snb.B. (S) ... 1851 

sub. B. (4) 1854, 1355 

Session Judge must state bis 
irasons for passing lighter 
sentence in a case punish- 
able with death ... 

heads of charge need not bo 
meticulous ot lengthy but 
must give accurately the 
substance of what the Judge 
said to the jury 1856, 1857 

— of appellate court must com- 
ply with the provisions of 
8. 367 

when rot In accordance with 

law ... 

must be self contained ... 

affirming conviction what 
should contain ... 

must Kcord reasons ... 

must separately consider ease 
of each accused ... 

net ID accordance with law, 
test of 1360,1861 

dismissing of appeal summarily 
need not write ■*- , but rea- 
sons should be given 1863, 1465 

scope of sob-s. (6) ... 1863 

order under s. 133 (8) should 
show that Session Judge has 
eoDstdeted case of each 
accused 

seuteuceof death, s. S. 
seuteuce of transportation a. 

866 (3) 

court not to alter judgment 
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1363 
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amendment 

scope of e. 369 »• 

criminal court has no power to 
review a — after it has 
signed the same ••• 

when — is complete 
addition not materially pre- 
judicing accused — 

case dismissed for default 
when can be reviewed 
order summarily rejecting an 
appeal whether can be 
reviewed 

orders under ss. 303 and 304 
can be reviewed ••• 

order nnderss 145 and 146 if 
can be reviewed 
review of judgment by a Ses- 
sion Judge not competent 

1865, 1866 

expunging remarks in does 
not amount to reviewing it I860 
accidental omission when can 
be corrected — 

interpolation in — after sign- 
ing and publishing illegal 


1365 
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Execution of sentence on escaped convicts. — The ponisbmant 
awardable ander section 224 of the Penal Code being in addition to the 
original sentence, the courts when passing sentence must comply with 
the directions of this spctiQn(l). Where the accused who was a life 
convict under the sentence of transportation for murder, was convicted 
und>r s. 22-t, I. P. C., of attempting to escape from lawful custody, 
and sentenced to four months* imprisonment which the 'convicting 
Magistrate directed to commence immediately, it was held that such an 
order was contrary to the provisions of this section(2). As to date from 
which substantive term of imprisonment should run when accused has 
been released through error in warrant of commitment, see Emperor v. 
Ngwe Gaing(3). 

397. "When person already undergoinir a sen* 
- , „ tence of impnsonmenf, penal servitude 

der already sentene- Or transportation ts Sentenced to im- 
oflence°^ another prisonineiit, penal servitufle or transpor- 
, tation such imprisonment, penal servi- 
tude or tran'spnrlation shall commence at the expiration 
of the iinpri-ionment, penal servitude or trasportation to 
which he has been previously sentenced, xmUssthe court 
directs that the subsequent sentence shall run concurrently 
iviih sxich jiremous sentence: 

Provided that, if he is undergoing a sentence of 
ijnpri<»onment,- and the sentence on such subsequent 
conviction is one of transportation the court may, in its 
discretion, direct that the latter sentence shall com* 
mence immediately, or at the expiration of the imprison- 
ment to which ho has been previously sentenced : 

Provided, further, that where a Tperson, who has been 
sentenced to imprisonment bu an order xinder section 223 
in default of furnishing security, is, xvhilst undergoing 
such sentence sentenced to imprisonment for an offence 
committed prior to the making of such order, the latter 
sentence shall commence immediately. 

Amendment.— The italicised words at the end of first para and the 
second proviso have been added by s. 106 of Act No. XVIII 
of 1923. 

Scope. — This section specially fixes lime ’from which the subse- 
quent sentence shall commence, sentences of imprisonment in other 
cases ought to commence from the time of their being passed(4). The 
direction that a sentence in one case is to run from the date of the 
expiration of the sentence in a previous case passed on the same day 


{!) a W#lr. 450. CS) tlSST— 1901) 1. U. B R. 

(4) In re AVijAnflrtrtfirf. S B. 

(9) Emprets v. Mohadu Nagxt, C. 60; Ourrn T, Sobrai, 80 W. R. Cr, 
R*t. Un. Ct. Cm 0C5. 70. 
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hy District Magistrate IBl 

i' ordinary place of inquiry 
into and trial of offences, 

B. 177 ... 64^ 

' ' general rule as to ... 613 

scheme '‘ol I hap \6, enb 
' ' chapter (a) in which BS. 177 

to 189 Appear ... 643 

the general rule and exceptians 
' • to It ... 643 

thU chapter deals with in- 
quiry into ■ and . trial of 
' oSences ... 643 
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under e.'48J is not an 
offence ... 644 

DOr are proceedings' under 
Chapter XII ... 641 

BS. 163 and 16S do not apply 
to those proceediogs ... 611 
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— over both .... 641 

ordinarily means except In the 

case specially provided ... 644 

^ rule laid down in this section 
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Bucceediog sections 641,615 

’ ' sections 179-184 controlled by, 

8 188 ... 615 

' ^ of Mofuesil courts confined to 
ofieoce committed within 
their local limits ... 645 

bigamy and abetment thereof 
where triable ' ... 645 

recruiter inducing a person at 
Cawnpore bat taking him to 
Arrab ... 645 

cheating, where triable ... 645 

contempt, where triable 645,646 

'' oSeoceunders S Child Matrl** 

age Bestrsint Act ... 646 

commitment towrong Sessions 6i& 
comniltcdeDt to Sessions by a * 
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’ • place 616,647 

criminal act done by a person 
ontside British India tnay bo 
regarded ai done within 
British territory ... 6l7 

jntisdlotloa to disposo of case 
ontside British India ' ... 647 

effect of place of commission 
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Session division of Pegu ... 648 
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scope of this section ... 619 
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section is not applicable 
fabrication of false evidence ... 649 

falsification of accounts ... 6t9 

false verification 649,656 
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dacoitj 650 

kidnapping ... 650 
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copy right ... 650 

Instances of eases schsre 
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tion 660,651 
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conspiracy 
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T^hen futtbcr Inquiry can be 
ordered 13C7 

proper procedure where Jhgis* 
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order 1367 
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scope of 8. 370 ... 1370 
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man’s Breach of Contract 
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no court-fee on copy of — appeal. 

ed against 10 a warrant-case 1373 
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District Magistrate, 8. 373 1373 
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8 424 .. 1499 

what should it contain . • 1500 
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Irregularity in — whether cur- 
able by s. 537 1501. 1952 
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to be certified to lower 
court, 8 425 . 1502 
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revision ... 1636 
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illegality ... 1953 
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decision as to service of 
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effect of illegal arrest on trial of 

accused ... 676 
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resident of Peshawar District 
committing murder in 


Peshawar ... 676 

foreigner cannot bo tried in 
British India for offence 
committed outside ... 676 
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‘proceedings ... 679 
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bighseaa ... 681 
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possession of goods with a 
counterfeit trade mark ... CC6 
conspiracy entered in one dis- 
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S. 18G 672,673 

c&se when to be sent ... 673 

warrant for arrest for oilcnee 
committed in Native State 673 
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trato ... 673 
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to the District Magistrate 673. 671 
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ollences committed out ot 
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179 to 181 671, 676 
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to ofience committed outside 
British India ... 676 
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before commencement of 
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certificate necessary even if 
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Political Agent 
sanction of Local Oovemment 
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Agent ••• 680 

certificate may bo given after 
the inquiry has begun ... 680 

form of certificate and sign- 
ing of a document 080, 081 

omission to mention charge in 
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trying Magistrate not debarred 
from convicting under a 
section difierent from that 
mentioned in the charge ... 
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section not applicable to 
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acquittal or conviction under 
e. 403 must be by a court cf 
competent — .’.'InTlii 

oIIcDCe tried without — lllS-UU 

court competent to try tho 

1414 
1414 


847 


13i5 


1845 


1413 


ofience 

consideration in dotermimog 
competency ••• 

council of elders , 

village headman in Burma 
village Munsifi in Madras •• 

trial In native state 
oCence against Abkari Laws m 
Bombay 

power of appellate court to order 
retrial by a court of com- 
petent— , , 

power of Bessions Judge to call 
for anl examine records of 
‘inferior criminal courts 

situate within the local 
limits of his — s. 435 _ 1616, 162tf 
loneurrent — vested In Distnet 
Magistrate. Bessions Judge 
and High Court under?. 435 l»44 


4414 

1414 

1414 

1414 

1489 



GEKEHAIi INDEX 


2243 


Page. 


— ol District Magistrate to 
transfer complaint nndec 
B.552 ... 1992 

Jnrora 

See also jury 

one out of fire — absent and 

others equally divided . . 439 

majority of— ... 432 

nominaiioa of — . 439 

by appointment illegal ... 432 

verdict o! majority to be ac* 
cepted 43t 

decision of three ic the absence 
of twe invalid . 434 

majority must ba of — ap- 
pointed and not only those 
who attended meetings ... 434 

local inspection by four out 

ol five ... 431 
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reference to a jury of — ... 434 
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object is to render latentional 

•eteetion impossible ... 1083 
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1191 
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their own representation ... 1064 
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of — 1036. 1195 
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ers 1085, 1195, 1196 
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jnty ... 1035 

number of ~ to be called, 
p. 277 (1} V IQS6 
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clerk in District Magistrate’s 
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person not even in the jnry list 1088 
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discharge on account of deaf- 
o«» ... 1099 
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number of special a S19... 1166 
list of common and special— 1166 
1187 

drawing up list of special — ... 1187 
publication ot lists prelimi- 
nary and revised 1187, 1191 

cumber ot — to be summoned 
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jurymen selected by MAgUtrbto . 
should bo disinterested and ' 
fodependent ••••. 432 

compUiPant and h!s witnesses 
not to be appointed ... 433 

District Board entitled to 
nominAto any of its mem- 
bers ... 432 

summons lo jury to specify 
time and place 433, 435 

Magistrate's duty to fix time 433 
verdict after tifne fixed ... 433 

proceduie to le followed by— ... 433 

extension of time ... 433 

reference to arbitration ... 433 

procedure where — finds Magis- 
trate's order to be teasoD- 
able, B. 1S9 ... 434 

order ba'cd on verdict consti- 
tuted of less than five 
persons iffegal ... 434 

— 'to give eollecttve opinion ... 434 

Magistrate to bo gnided by the 

decision of — ... 434 

verdict bf majority to bo accept- 
ed ... 434 

decision of three m the absence 

of two invalid ... 434 

majority most he 0/ jurors 
appointed nnd not only 
those who attended meet- 
ings • •• 434 

Io5al inspection by four only 
* out of five ■ ^ ^ _... 434 
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— of District Magistrate to 
transfer compiaint under 
8. 5S3 ... 1993 

Jurors 

Bee also jnry 

one out of Gre — absent and 

others equally dirided ... 433 

majority of— .. 499 

nomination of — .. 432 

by appointment illegal ... 433 

verdict ot majority to he ac- 
cepted ... 431 

decuiOQ of three ir the absence 

ot two iovalid ... 431 

majority must be of — ap- 
pointed and not only those 
who attended meetings .. 431 

local inspection by four out 
of Gve ... 431 

one oQt of three depending on 

inquiries ot two others ... 431 

reference to a jury of — •• 431 

three out ot Gve tetuslog to 

return verdict 443 

bow to be chosen by High Courts 


and Courts of Session. 8 376 1063, 
1063 

eeleetion is to be made from — 
attending in obedience to 
Bommons ... 1063 

when to be chosen by lot ... 1063 

88 977 to 270 prescribe pro- 
" cedore fotempanelling juries 1063 
object IS to render intentional 
eelectiou impossible ... 1083 

selection bow to be made 1063, 1191, 
1191 

when ptoviiion ol cbosing — 
by lot is applicable 1083, 1084, 
1191, 1195 

legality of trial by jurors pre- 
sent ... 1081 

exempting persons present on 

tbeir own representation ... 1081 

selecliag — instead of chos- 

log them by lot ... 1081 

defect whether curable ... 1081 

ballot among persona enm- 
moned under s. 826 . . 1081 

deQciency in the required 
number of — to be made 
good {com other persons pee- 
seut in court 1035, 1195 

requisition of — from outside 
the court improper 1085, 1195 

present in court, meaning 
ol — 1035. 1195 

term *' jurors " includes both 

special and common 1085, 119C 

trial with the aid ol bystand- 
ers 1085. 1195, 1196 

trial for eeditlon before special 
jury ... 1085 

number ol — to bo called, 

5. 977 (1} 1066 
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objection to — , s 277 (2) ... 1086 

omission to give an oppor- 
tunity ol challengicig ... 1066 

exempting persons on their 
own representations without 
hearing and deciding objec- 
tions 1086 

constitution not illegal when 

no challencing ... 1086 

grounds of objoetion, 8. 278 .. 1066 

reasonable grounds lor presum- 
ing partiality ... 1087 

clerk in District Magistrate’s 
office not disqusIiGed ... 1087 
juror igoorsnt of English ... 1087 
jurors chosen by lot but from 
amongst those able to read 
English ... 1087 

decision of cbjeetlon, 8. 279 (1) 

Goal ... 1087 

enpply of place of — against 
whom objection allowed, 

8 279 (3) ... 1087 

other person present is court 
may be empanelled ... lOSS 
person not even in the jury list 1068 
to appoint a foreman, e. S80 . . 1068 
when foreman to be appointed 
by court, s 260 JQS9 

foreman to ask any informa- 
tion of court that is re* 
qnited by s 280 1066 

swearing ol, s 281 ... 1086 

procedure when juror ceases to 
attend, s 283 1088, 1089 

discharge on account of deaf* 
ness ... 1089 

tnal not recommenced 1083 

ootlity of trial does not ex* 
ocerate a witness from 
Bpealring the truth ... 1089 

inability of juror to attend ... 1069 
— defence witness to attend . 1089 
discharge of j'ury formiscon* 
duct ... 

pnsonercan be remanded for a 
fresh trial . ... jogg 

propriety of re-sommoning dis- 
charged jurora ... jogg 

when — may be sworn and 
examined, B. 294 ... mg 

uumbec of special — , a 312... U66 
list of common and special — 1166, 
1187 

drawing up list of special — 1187 

publication of lists prelimi- 
nary snd revised 1187, 1191 

nnmber of — to be sammoned 
in the place of sitting of 
High Oourt, a. 315 ii87, 1188 

supplementary summons 
8.316(3) ... jjg3 

summoning — outside the 
place ol sitting of High 
(Tonrt, B. 816 ... uga 
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expression of opioion ttpon eyid- 

ence ... III7 

but be mast vrarn — th^t tbej 
' bayo to form theie own 

opinion ... 1147 

opinion not to be expressed in 
sucb a wajr as to impose hla 
' yiew ... 1147 

dntyof — ,8.293 ... 1148 

to deci'ie nbich view of tbc facts 

is true ... 1149 

to legal inference from facts ... 1110 
proTocation in causing loss of 

the po\yer of self control ... 1149 
to return tbe ycrdict ... 1149 

no specific form prescribed ... 1149 
yordict means entire yerdiet on 

all charges ... 1149 

yerdict on lesser charge ... 1149 
verdict has to be returned ac* 

cording to direction ... 1150 
direction as to law binding ... 1150 
question of fact, what is and 

instances from decided cases 1150 
retirement to consider, a. SOO ... 1150 
son'Jnrot bolding communlea* 

tion with juror ... 1150 

yerdlctyltlated ... 1150 

jury lll'sdyisod to talk with any 
body except their fellow 
jurymen .... 1160 

jury allowed to disperse at Ir.Kf. 
and take test at houss till 
4-80 P.u. ... 1161 

jurors seen canyssilng with 

strangers ... JI6I 

Police Officer's presence near 

jury room ... 1161 

communication with jarymen 
by Clerk of Crown ... 1161 

' expression of opinion by one 
of jurors before conclu'ioo 
of defence and summing up 1161 
' questioning Judge 10 


chambers ... Il5t 

delivery of verdit, a. SOI 1161, 1162 
the term “verdict" explained 1153 
recording indiyidnal opinion 
irregular ... 1163 

eoart to rely only on verdict 1162 
evidence as to how verdict is 
arrived at ... 1163 

Verdict by casting lots ... 1163 
fom of verdict ... 1162 

no specific form prescribed ... 1162 
‘-'Judge to elicit complete 

finding ... 1163 

nnambignons though erroneous 

verdict ... ]163 

verdict adding finding of fact 
to verdict ... 1162 

verdict for a minor oCenco ... 1162 

charge under s 149, 826, 
verdict of guilty under 
1. 826 1162, 1163 
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verdict on all charges ... 1153 
right of jnry to make further 
observation ... 1153 

dnty to recharge jury ... 1153 
procedure where jury dlfler, 

s. SOI ... 1153 

cnanimous verdict of jnry ... 1163 
first verdict of guilty and 
seernd verdict of not .guilty 

1153. 1154 

Jodgo not to ask jury to 
reconsider their verdict ... 1151 
, retirement of jnry for further 

consideration ••• 1151 

when verdict is not noanimons 1154 
and not when verdict is 
ambiguous ••• 1154 

verdict to be given on each 
charge, s SOI 1154,1155 

Judge to elicit from jury 
separate verdict on various 
charges ••• 1155 

Judge to call on jury to 
retnm verdict on each charge 1165 
verdict of doubt 1155 

intermediate verdict ••• 1165 

form incorrect ••• 

questioning tbe Jury 1155, II60 

in order to Bsecrtala what tbe 
verdict is 1155, 1156, 1167 

1165 


absord verdict 

in ambiguous terns or un* 
certsln sound 

verdict of guilty but sot 

voluntarily ••• 

lacoxnpleto verdict 
coniused and unintelligtblo 
verdict 1167, 1168 

verdict based on a mistaken 
view of tbe law ••• 11®J 

reconsideration of verdict ... 1167 
Judge is not entitled to ques- 
tion jury about reasons ... 1167 
Judge may require Jury to 
retire for further consider- 
ation 1167, 1168 

qucBtioniog jury to ascertain 

grounds of verdict improper 1168 
taking reasons for verdict not 
allowed 

jnrore not to be examined 
after return of verdict ... 
questioning in order to deter- 
mine whether he should 
make reference 
Questions and answers to be 
ncorJea J168, 1160 

amending verdict, 8. 804 ... 1169 

8. 804 not applicshle where 
' there is no mistake ct 
accident ••• 

reconsideration in the light of 
fresh charge 

case of not ono of jnistske 
1 accident 
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jurymtn to 6Sfrci<o Ljs owq 

■ uijdcrsUnaing ... 431 

xiQe 0^1 ot tbreo dependiog oa 

inquiriei of two others ... 434 

referenco to ajury of three ... 43t 

Innction of — ... 435 

Msgittratd who issues notice to 

msVo order absolate -. 435 

Magistrate fs not entitled to 

spilt up verdict .. 435 

appointment of jury dependent 

on Magistrate's catnpctcncy 435 
objectinn to verdict . 435 

power of Uistnet Magis'rata to 

call for decision of the ... 435 

question where existence of 

public Tight is denied not to 
be inquired into by — . 410 

procedure on failure to appoint 
— or omission to return 
Verdiet, s. 141 . 443 

Magistrate may pass order on 

fulnre to return verdict ... 413 

patty may be allowed to revert 
to other alternative given 
bye ISS 413 

tolusing to appoint fresh — and 

confirming original order .. 413 

Ihree out of file refusing tore- 

turn verdict .. 411 

appointment of fresh — already 
appointed declining to 
set 413. l*l 

seaWnee of additional fine for 

each day illegal . 411 

trial before a High Court to be 

by — , a 207 J0C5 

trial of Eaeopasos by — , ri^ht 
taken awiy by amending 
Act lOCC 

iiiais before Court of Session to 
bo by — or with Assessors, 
e. 2d3 . 105<> 

trial by — and trial with Asses- 
' sore contrasted 106C. lOCT 

joint trial of offences tnable 
with aid of — and with 
Assessors 1067| 10C9 

Local Governtnent may order 
trills before Court of Ses- 
sions to be by jury, s 
259 1067, 10G8 

trill before Court of Session to 
be conducted by Public 
Prosecutor, s 370 . . 1071 

commencement of trial ploa ol 

guilty, 8, 271 J072 

refusal to plead or claim to be 
tried Trial by same — or 
Assessors of several ofTendere 
in soccessioo. s 272 . . 1078 

entry ou unsustsinablo charges. 

Lficct of entry, s. 273 ... 1073 
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number of — fa fiuis before 

High Court and Courts of - 
Sessions, s 271 ... lOSO 

trial bold by a — consisting of 
larger number than that 
prescribed by law illegal ... 1090 
number of ~ in murder c.ise .. lOSO 
number of persons to be sum- 
moned for Bslactioii 1080,1081 
foe trial of Europ an and Indian 
British subjects and other, 

8 275 . . lOSl 

claim to bo tried as an Indian 
Sod by a majority of 
Indian — 1081, 1063 

tnil of a European British sub- 
ject by five jurors two of 
Whom being Europeans, 1082 
Native Christian cannot 
oltlm to be tried by 
Christian— ... 1082 

discharge of — m case of sick- , 
ness of prisoner, 8 363 ... 1090 

Ticn of scene of occurrence 

by -, 8 293 . 1118 

io attend at adjourned Bitting, 

1 295 ... Ilia 

discharge of 1110 

locking up. e 290 ... Illff 

duty of Judge in cases tried by 

— . 6 298 1H8, 1U4 

functions of Judge and — enu. 
mcraled in ss S98 so4 
399 1144, 1146, 11^9 

question of U\v. what is and 

'insUocea from decided eases 1144 
admissibility of evidence 1144, 1145 
evidcoce of nccompiicea . 1145 

corrubovativo evideu^Q .. 1145 

fuoctioQ of Jury as to 1115 

admissibility of confession Is 

for the Judge , 1145 

doubt as to its voluntariness .. 1145 

whether aconfessioo to a Magis- 
trate, and how much of a 
confession to the police are 
admissible ... 1146 

Judges charge to jury as to ... 1146 

inadmissible evidence ... 1146 

evidence relating to proposals of 

a compromise 1146 

admissibility on what other 

witnesses may say ... 1J46 

confession not read to jury ... 1146 
document per se inadmissible 1146 
duty of Judge to explain con- 
struction of document 
to — 1116, 1147 

Judgo to decide upon all matlera 

olluct ... 1147 

distinction between murder acd 
culpable homicide noi to bo 
cipliincd in every case ... 1147 



1898 THE CODE OF OBlBlHiE rEOCEBEBE [Chap. XXVIII. 

should appear in the bod; of the seoteace and should also be inserted in 
the warrantU)* 

Undergoing imprisonment. — An accused under custody begins to 
under(?o a sentence of imprisonment passed on him from the moment the 
sentence is pronounced and if a second sentence of imprisonment is 
passed on him on the sarne day subsequently in a separate trial, he is 
“ already undergoing sentence of imprisonment ” within the meaning 
o! this section(2). A person sentenced to imprisonment is “ undergo, 
ing” that imprisonment within the meaning of this section. Sentences 
of imprisonment imposed on the same person in separate trials on the 
same day take effect, by the terms of this section, one after the other in 
the order in which they were passed and Magistrate need not therefore 
give any direction in his judgment m recpect of the same(3). Butin 
one case it has been held that an order that sentences of imprisonment 
passed upon an accused in two trials held on one and the same day 
should run concurrently is not illegal inasmuch as until an accused has 
actually passed into the jail he is not undergoing a sentence of imprison- 
ment within the meaning of thU secUon(4). 

Postponement of sentence of imprisonment after period of 
detention in civil jail.— Detention under the order of a civil court 
not b*tne .a '* sentence of imo'>^‘5''ment, penal servitude or transporta* 
tion," a Maai'^trate cannot order that his sentence of imprisonment shall 
take effect at the expiry of the term of the detention in civil jail(5). 

Order of sentences.— Sentences of imprisonment imposed on the 
same person lo separate trials on the same day take effect, by the terms 
of this section, one after (be other io the order in which they were 
passed and a Magistrate need not therefore give any direction in his 
judgmeot in respect of the samel6). But it is only a sentence of 
imprisonment that can be pronounced to take effect in succession. A 
sentence of whipping cannot be deferred till the expiry of the sentence 
of imprisonment so as to contravene the ptovisious of s. 391 of the 
Code(7). 

Imprisonment in foreign territory.— It is competent to a Magis- 
trate in British India to pass a sentence of imprisonment (for an offence 
committed io India), which should take effect after the expiration of 
the sentence which the accused is undergoing in foreign lerrilory{8). 

Concurrent sentences.— Under this section as amended sentences 
passed under separate trials or in the same trial on separate charges 
are not deemed to be concuiient unle's the court directs that the 
subsequent sentences shall run concurrently with such previous 
seotence(9). Under the unamended secUou it was held that a sentence 


(1) .4nonyntoas. Q Weir (51. 

(2) h'mveror-v l^'gaPo Thaiing,Bi 
I. O. 47a’=3 Bur. L. J. 82 = 1024 B S07= 
25 Cr L J.1%10 


Rang. 93=4 Bnr L. 3. 9=26 3. 

621— A.I.R. 1825 Rang. 202s86 l.C. 469, 


(61 Afuthusu'cmi, 2 Weit. 451. 

{"t) E'njiressy Sagram.'B.ski Un. Or. 
(lao. 300 

444^^ V. Venhalaram, 20 M, 

i'*) Nagavpa v. Emperor, 83 Cr.L 
J 27(78)=134 I, C. 12'»9 = 1981 Cr. C 

B.528=Inii. Eal. 1939 Bom. 33-(193l) 
Cr.Caa.917. \ 
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second verdict In direct eon* 
tradietion to the first ... 1)59 

jary funetut offieio »Uet 
delivery ot Tcrdlct 11S9. 1160 

verdict wrongly announced 

when can te amended ... 1160 

error not discovered till after 

jnry had dispersed ... 1160 

Tcrdiet in High Court when 
to prevail, B 805 llCO, 1161> 

retom of nuanimous verdict.. 1161 
Judge of Judicial Ccmmis- 
eioner'a Court sitting in 
Sessions ... 1161 

verdict in Court of Session 

when to prevail, a. 30G ... 1161 

scope of 6. 20C ... 1161 

verdict of jury, how to be 

dealt with by Judge IlSl. 1162 

judgment in accordance with 
verdict when to bo given 

1161, 1162 

reference when to be nsde to 
the High Coort ...1161 

discharge from custody on 

acquittal . . 1162 

sentence to be passed on 
eosnctica 1162 

procedure where Sessions jedge 
disagrees with verdict, e c07 

1162, 1163 

scope and object of s. 807 

1163, llCl 

reference by the Judge who 
held trial 1164 

even though he may have 
ceased to be Judge . 1164 

Judge to maVe reference when he 

disagrees .. 1161 

there ib no obligation to mafce 
reference 1164. 1165 

reference to bo made when 

verdict ia manifestly wrong 1164 
Judge accepting verdict with 
remarks that be docs not 
agree with it 1164, 1165 

Judge may disagree on matters 
of fact as well as on matters 
of law ... 1165 

reference on qucetioa of law 1165 

Judge when justified in mak* 
ing reference . . 1165 

Judge wheu not justified m 
making lefereuce ... 1166 

dieagreement ia a condition 

precedent . 116C 

conviction of other perrons on 
Bsme evidence can ho no 
justification .. 1166 

case triable with Assessor 
cannot be referred ... 1166 

case of those only to be referred 
in respect of whom vcrdictis 
not accepted 1166, 116S 
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but ho may refer case in respect 
of all charges against one 
accused 1166, 1163 

reference should bo necessary 
for the ends of justice 

1166. 1167 

verdict need nit be perverse 
when Judge should or should 
not refer illustrated 1167,1168 

Magistrate agreeing !n res* 
pect of graver charges, 
reference on minor charges 

1168, 1169 

Judge should record the 
grounds of bis opinion 

1169, 1170 


what the order of reference 
Thouid contain ... 1169 

order of reference not In 
proper form may he eeet 
back ... 1169 

reference on the ground of 
verdict helog perversa and 
Doreasonable 1169, 1170 

refl*ction on Jurors unfalt . 1170 

summary of evidence should 
be given ... 1170 

ofienca to be stated 3170 

refusal to refer tbe case ... 1170 
opinion of Sessions Judge 
and jury ehould be given 
due weight J170, 1171, 1174 
whether any preference to be 
given to tbe opinion of See* 


siODS jodge or jury 1171,1176 
verdict mutt not be lightly 
disregarded ... 1171 

respective conclusions of jury 
sod Judge ... 3172 

reasoDB for the view taken by 
jury ... 1171 

Judge to invite reasons ... 1172 
when Judge disagrees he 
Ehould extract reasons ... 1172 
reference of whole case pre* 
mature ... 1172 

when High Court will inter* 

fete ... 1172 

when verdict Is porverse or 

unreasonable ... 1173 

when a verdict can be said 
to be unieasoQsbie 1172, 1173 

when verdict cannot be sup* 
ported on evidence ... 1173 

verdict not interfered with on 
eonrt’s arriving at a different 
conclusion . , 1173 

verdict honest and not unrea* 

eonabie ... 1173 

misdirection on a point of law 
or misunderstanding ... 1173 
jurors influenced by prirato 
knowledge ... 1173 

High Court’s power of inter- 
ference Uluetrated 1173, 1170 
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not to be set aside unless per- 
i" ■ Terse or psteatJ/ wrong 

1173, 117<, 1175 
messoro of the relative weight 

* ’) to be attached ... 1174 

High Court reluctant to inter* 
fere with uoaoimoua verdict 1174 
'bad or impossibleview ... 1175 
High Court to consider entire 

evidence ... 1175 

and go into the facts of the 
r . case ... 1176 

revise even though aitdiree* 
tion or raisunderattndiDg ta 
; , notsileged ... 1175 

was Judge’s view of verdict 
'• jostlfied ...•1176 

exercise all powers ... 1176 

power to convict for oOence not 
f j charged 1176,1177 

power to order re*ttial ... 1177 

no appeal from High Court ... 1177 

r ** tr!^ when concludes ... 1177 

ire trial of accused after discharge . 
otiury, s. 308 1177, 1178 

* entr; that accused should not 

- be .retried ... 1178 

does s. SOS affect the construe* 

tion of s. 403 ... 1178 

appeJJato court setting nsido 
j. conviction on the ground of 
misdirection to jury can 
order ra-trlal 1480 

from the ovideoce on record 
case appeatiog to be ttiablo 
by *— , appellate court may 
direct appellant to bo retried 
. . according to law , ... 1460 
re*ttial .cannot be directed of 

* odences of which accused 

. acquitted by trial Judge ... 1480 

appeal from .verdict of — on 
I , what matters admissible 

B. 418 . ... 1451 

^ope of s. 416 ... 1454 

provides appeal on a ma'ter of 
' ; fact as well as oo a matter 
of lavr where acquittal Is by 
“ a Judge trying case with 

Assessors , ... 1154 

> ' in jury trials appeal has to be 
confined within restricted 
. • limits ... 1454 

appeal on a matter of law 
only when case not triable 
by jury has in fact been 
tried by Jury 1454. 1455 

; accused charged at same trial 
with oQences some of which 
' ; are triable by jury and some 
by Judge, appeal will lie on 
, -matter of fact ... 1456 

no appeal from verdict in 
trial held in High Court 
^'ssion ... 1456 
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' appeal lies from Sessions trial 

by JadiclalComtnfssioner ... Ii56 
' 9 418 gives appeal on matter 

of law only ... 1456 

' examples of matters of law 1456, 1457 
what facts may be gone into 
by High Court 1157 

person convicted in trial by 
, jury along with others sen* 
tenecd to death can appeal 
on matter of /act and law... 1457 
when jury must rely upon 
■ jury's verdict ... 1458 

misdirection in charging the — ■ 

what Is 1958. 1959 

omission to explain the law ... 1959 
wrong explanation as to pre- 
sumption under a, 114 ... 1959 

omission to point out as to 
irrelevancy of confessions... 19C0 
omission to direct upon the 
evidentiary valne of a retrset* , 
ed confession 1960 

omission to caution jury to 
accept the uncorroborated 
testimony of accomplice ... 1960 
instaoces of other omissions 
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improper admission or rejeo- ^ 
two dI ovldenca }SC0 , 1961 

misdirection in respect of com- 
mon object ... 1961 

ellect of misdirection 1961,1963 

non-direction is not ... 1963 

Justice 

proceedings !n case of certain 

oCences aOeetIng the . - 
administration of >- , Chap, ' 
XKXy ... 1646 


Justices of the Peace 
appointment of, a. 23 ' 103,101 

'powers and duties of ... J04 

foe Mysore ... 101 

^x-officio, B 35 101| 105 

'suspension and removal of, s. 37 105 

Juvenile oTfendera 
‘offences of, triable by a District 
Magistrate, a Chief Fresi- 
denoy Msgistrato or a 

' hfaglstrate especially 

empowered, s. S9-B 113,113 

a Magistrate other than one of 
those particularly mention- 
ed may try ... 113 

cannot be sentenced to a longer 
term because it is beneficial 
to them ... 113 

confinement of— !n reforma- 
tories, 8 399 —• 1101 

definite sentence of imprison* 

ment necessary ... 1101 

period of detention should be 

'exactly fixed in the order '1101 
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'confineminl fot >1 longer term 
. tbftQ impriroDment conid 

ntit be directed ... X402 

.only first cl\s» Magistrate 
should piss fln order Jot 
sending such i«Tson to 
retormatory schoola ... 1402 
release c( — alter adcnooition, 

s 563 2015,2016 

in irhat oflencea can such 

order ot release be passed,2024,203S 
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place ol trial of the oCence 

of — . a. 181 (4) C60,664 

— whether a coDtinutog 

oBenee — 6^7 

charge of — or abduction must 
be made plain to the 
aecDEed . 860 

Knowledge 

what la • • 694 

eogniztfice of oBsnee by MagiS' 

trate epaa his own — 891,695 

Magistrate basing outside — ol 

case should not try it ... 1884 
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Land holders 

bound to report certain milters, 

8 45 • 170 

warrant may be directed to 

— , j 78 ... 238 

Land or water 

procedure nhere dispute 
conceiniog —etc is likely 
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s. 146 (1) - 469 
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fisbeties, crops or other 
produce ol land and the 
rents or profits ol any such 
property, s 145 (2) 469, 483,497 
Language 

of charge, s 231 . 856 
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tianslitcd, a 356 (2) . 1315 

recording of evidence in — 
which IS not court laugu- 
Bga . 1317 

— of record of evidence, a 357 . 1318 

statement of accused how 

recorded . 1319 

— in which the statement of 

accused should bo record, 
ed . 1338 

— of judgmeut, s 367 . 1347 

power of Local Government 

to decide — of conits, 

8 558 ... 2003 

Lawful custody 

arrest without warrant of 
rersoo escaping from — , 

B. ei ... 189 
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Lawful rights 

party exercising — not to be 

bound down under s 107 ... 334 

liUingcow ... 325 

drawing water from well . . 325 

saytng Aminin a loud voice ... 325 

protection of lawful possession... 825 

sabstituting iron persian 

wheet for wooden one ... 325 

Legal practitioner 

exempted from serving as juror, 

8S20(ij . 1190 

practising — not to sit as 
Msgistrate lu certain 
courts, g 557 ... 2007 

should give up practice on 

appointment .. 2007 

a retired Judge can resume 

practice .. 2008 

Legal representative 
of deceased party may be 

brought on record ... 622 

can conduct epplicalion for 
levmon on the death of 
petiSiooer usders SSO .. 1003 
appeal cannot be continued by, . 1512 
Legitimate children 
entitled to maiDtenanco 1718 

cbildem ol Nikah wife are — .. 1718 

Letter 

court may require postal or 
telegraph aulhotities to 
deliver — ,B 95(1) .. S75 

court may cause search to be 

made for — , a. 96 (2) 276,276 

unautfaoneed Magistrate Issuing 
a search. warrant for — , 
when voidjs. 530 . 1923 

Levy 

of coats lu caso of dispute as to 

land .. 549 

warrant for — of fines .. 1382 

of penalty on bond 1828 

Libellous things 

destruction of, s 521 . . 1849 

Limitation 

for detaining in custody a 
person arrested without 
warrant, e 61 . 213 

as to restoration of attached 

property, s 89 ... 261 

for recovery of possevsion of 
lands IQ respect of which an 
Older had been passed by a 
hlagistrato under e. 145 . 534 

as to remand to custodv, s. 

167 ■ . 631 

for lodging complaint . 695 

for appeal by Local Government 

under a 417 . . 1453 

for filing application to the 

High Court for revision ... I614 

for taking action under a. 470 1678,1679 
for making claim for main- 
tenance under s. 488 ... 1746 
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for maklog application under 

8. S20 ... t8ia 


List 

cop7 of list to bo gtrcQ to 
occnpant of place scarcbed, 

8. 101 0) ... 295 

of witnes'ujs for defence on trial, 

. 8.311(1) ... 636 

further— , B. 211 (a) ... 636 

hlagistrato bonnd to ask acensed 
- to giro a — of defence 

sritnersea ... 636 

failure of accused to gire — of 

srituesses ... 636 

refusal of accused to gifo in — 

in the ^lagistrate'a court ... 637 

of common and Bpectaljurora, 

8.313 ... 1166 

publication of — , prellntnarr 

and revised. «. 3tt ... 1167 
preparation of — of jurors and 

Assessors, 8 321 ... 1190 

publicatloD of — , s. 323 ... 1191 

objection to — , s. 323 ... 1191 

beariog of ohiectious to ~ . s. 

824 ... 1191 

auonal terision of — , a. 821 

(6) ... 1191 

preparation of — of epeeial 

jurors, 8, 325 ... 1193 

of jurors and Assessors attend* 

ing.B. 831 ... 1197 

Local area 

who may define ... 76 

officer appointed Magistrate 
first class for whole district 
, may exercise jnriedictioa 

throngboot ... 78 

jaiisdiction not curtailed by 
being placed In charge of a 
• eub-disisioa ... 79 

wbat it includes ...79,667 

not co'extensiTe with whole 

prorinco ... 79 

appointment without specifying 
any, may bo taken to confer 
jurisdiction throughout the 
province ... 79 

jnnsdiction to record a confes* 

sion in apiece ontslde ... 79 

Snh-DiTisional Magistrate may 
record confeseion outside the 
limits of hiB enb-Division ... 79 

cates do not antomatically 
pass to successor on transfer 
• to another local area 60 

inclndee Sessions Divulos, 
District snb-Division and 
province ... 667 

proceedings in wrong — , cfTecI 


PAGE. 

of 1926,1937 

Local Government 
defined in two Acts ... 70 

power (o alter divisions and dUt* 

ricts, B. 7 (2) 68, 70 

I’crim inelcded in the Bessions 

division and district of Aden 70 
ADjengoccDstitnted a new dist- 
rict ... 70 

sanction of Govcmor-General to 

&lte’ation cot necessary ... 70 

one district can ke divided into 

two Sessions divisions ... 70 

existinc divisions and districts 
maintained till altered, 

8 7 (3) 68, 70 

power to divide district into cab- 

divisions, s. 8 (1) ... 71 

existing snb-divisions main- 

tainsd, s. 8 (2) ... 71 

power to establish court of 
Sessions for every Sessions 
division and appoint a 
3&dgc of such tonrt, s. 9 ... 73 

power todireet at what place or 
places the Conrt of Session 
shall hold its sitting, 8. 9 (3) 73 

power to appoint AddL Sessions 
Judges and Asstt. Sessions 
Jndges, B 9 (S) ... 73 

may appoint Sessions Judge of 
one Sessions division to be 
an Addl. Sessions Judge of 
another division, 8 . 9 (4) ... 73 

may appoint any Magistrate of 
the first class to be an 
Addl- District Magistrate ' 

8 10 (3) ... 7* 

may appoint as many persons as 
it thinks fit to be Magis- 
trates of the first, second or 
third class and may define 
local limits of their jnnsdio- 
tlon, B. 12 ... 77 

power to put Magistrate in 
charre of sub-DiHsion 
B 13 (1) ... 81 

cuay delegate powers to Distnet 

Magistrates, e. 13 (3) ... 81 

power to appoint epeeial Magis- 
trates, e. 14 ... 83 

power to constitute Benches of 
Magistrates and define their 
powers, B. 15 ... 84 

power to frame mies for guid- 
ance of Benches, s. 16 ... 89 

power to appoint Presidenoy 

Magistrates, s. 18 ... 98 

power to appoint Addl. Chief 
PrEsidencT Magistrate, 

B. 18 (4) ... 98 

power to declare subordination 
of Presidency Magistrates 
to Chief Presidency Magis.- . 
trate, 8. 21 (2) ... Wl 
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pomt to appoint Justices ot the 

Tcace tortbeMufassai ... 103 

power to suspend and semoTA 
Judges and Msgiuratc;>, 

■ 35 ... 105 

Justices cf the Pescc. s. 27 ... 105 

power to invest District Msgta* 
trate or Msgiatrato of the 
first class with special 
powers, a SO ... 113 

power to confer additional 
powers of Msgtstrates, s 37 162 

to control Inrestmcnt of 
powers hj Distriet Uagis* 


Irate, a 85 ... 163 

mode of confernug powers, 
a 39 ... 1C3 

pewer to withdraw all or anj 
of the powers, a 41 ... 16C 

Magistrate empowered by — 
may prohibit repetition or 
continuance of public nni* 
eanee, e. H3 ... 444 

power to order cases to be tried 
in diQerent Sessions dtrisl* 
ons. a 176 . . C16 

may empower any Magistrate 
to take eoguiraoee of oSences 
upon compUiQt or police* 
report, a 190 ... 663 

roseeution tor ofleoees against 
the State on the cocaptaint 
of. a 196 ... 741 


proseentton for eertafn cfasses of 
etiminal conspiracy on iho 
complaint of aad consent 
obtained from — , a. 19C A 747 
Judges and public servants not 
liabte to prosecution with- 
out sanction of — ,6 197... 751 

bench may bo authonred by — to 

employ clerk, s. 265 12) ... 1064 
power to direct aittmgs of High 

Court, a 835 ... 1900 

power to suspend os remit sen- 
tences, B. 40I ... 1403 

scope of s. 401 ... 1401 

ezerciso of prerogative of 
mercy 1401, 1405 

scope of sub 8 . (2) .. 1405 

sub-ss (4-A) and (S-A) . . 1405 

Eub 8. (6) 1405, 1406 

power to commute punisbment, 

B 402 .. 140C 

power to suspend execution of 

sentence ... 1406 

appeal on bebalf of — in case of 

acquittal, s. 417 1445 

eases in which — can appeal 1446 
power of — to relieve Inspec- 
tor General of certain func- 
tions, 8 471 (2) 1C41, 1643 

may order transfer of Innatie 
prisoner to Lunatic As; lotn, 

8. 474 . . 1614 
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power to deliver lunatic to 
care of relative or friend, 
a 475 ... 1614 

may declare Registrar or Sub- 
Registrar to bo civil court 
within ss 4SOaDd482 ... 1703 
power to authorize District 
Magistrate to withdraw 
classes of cases, e 52S (3) 1905 
power to appoint place of impri- 
sonment, B Sll ... 1978 

power to decide fsnguage of 

courts, 8 558 ... 2008 

Locnl Inquiry 

fntodisputes as to immoveable 

property, a. 148 .. 546 

what amounts to ... 648 

is not merefy a local inspection 549 
object to local inspection ... 549 

who should be deputed to make 650 
report of the deputed Magistrate 650 
on a previous petition . . 790 

Local Inspection 

object of-, 549, 1966, 1969 

when to be ordered ... 549 

failure to record memo of — , 

whether en irregularity 1856, 1970 
power of Judge OF Magistrate to 

make — , s 630 B 1967, 1968 
in the absence of parties, eSect 

of . . 1969 

by one of the Magistrates .. 1969 
by Sessions Judge ... 1969 

doty of Msgistrate to record 
memo of — and furnish copy 
to accused . 1S70 

Local Investigation 
what It means . 790 

function of officer making .. 790 

local Inquiry on a previous pe- 
tition ... 790 

who may make .. 791 

Magislrete cannot both inquire 

bimself and direct — . . 791 

Local Jurisdiction 

of Alagistrates, a. 12 ... 77 

extends throughout district ... 60, 81 
whether action under a. 107 is to 
be taken only against a 
person resident within the—, 839, 
830 

person taking precautions to con- 
ceal bis pretence within the 
Magistrate's — , is within 
a 109 . . 810 

person coming from outside 

for some nafarlous purpose 840 

person living within — and re- 
moving from one part to 
another ... SiQ 

meaniog of ” any person within 

the loeal limits ” in s 109 840 

person proceeded sgsinst under 
s 110 should be residing 
within the — ... gig 
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he must be within — nl the 

time action is tabcn ... 316 

wandering gangs of cnminala 

having no fixed residence ... SIC 
thieves betonging to foreign 

territories ... 316 

permanent residence of thiol 

immatcri.al ... 316 

proceedings ngainst person out- 
side jurisdiction Illegal 316, 317 
jurisdiction restricted to persons 

residing within — ... 317 

Local Law 

not aQcrted by present Code, si 6 
what is ... 13 

Sindh Frontier RegnUtion !sa 13 
does not neceasanty include all 

rules ... 18 

trial of oQences under — , ss. fi 

and 29 60, 109 

Locking up 

jury in High Court, s. 990 ... 1119 

Lunatic 

procoduro in ca;o of sceusedi 

beingluoatio, 8. 461 ... 1632 

amendment etplsined ... )61'i 

scope of 8 4G1 ... 16)2 

inquiry Into present unsoundnoss 

of mind ... 1633 

hsuQ of insanity to be tried 
before the trial for offonco 
begins ... 1633 


Maglstr.itc finding accused of 
untound mind not to con- 
' tlnuo trial, but should 
proceed according to ss. 46t 
^ and 4G6 ... IC33 

' examiDStion by civil surgeon ... 1633 
Magistrate not to not on his 

own opinion ... 1033 

.•when .Medical Officer's evidence 
not decisive, other witnesses 
' should be examined ... 1C33 
Inquiry not limited to sxsmina- 
tiou by medical witnesses, 
but opportunity to rebut 
that evidence should bo 
givCD ... 1633 

mere medical certiiiaate not 

suffieifut ... 1633 

Civil Surgeon not only to cx - 
amino the accused but to bo 
examined as a witness ... 1633 
xourse to be pursued ... 1631 

further proceediDgsto be stayed 
when accused of unsound 
mind and incapable of 
making defence ... 1631 

'court to proceed with the trial 
when accused though not 
insane cannot bo made to 
understand proceedings ... 1634 
procoduro in enso of person 
;• committed before Court of 
Sessions or High Court 
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. 1631 
163f 


1635 

1635 


being lunatic, 8. 465 
amendment cxolained 
unsoundness of mind at the lime 
of trial 

question of. to bo tried with the 
aid of Assessors 

whon doubt exists as to. the 
court should act under 
s. 465 

jury or court with the aid of 
Assessors should try the 
quostiou 

trial to proceed when court 
satisfied that accused is 
capable of making defence 
trial At a preliminary issue 
what is, 

when tbo court should act nodcr 

aeo 465 1635 

preliminary inquiry uota trial ... 1635 
accused capable of making de- 
fence, Session Judge has no 
power to stay proceedings 1636 
onus on proteeunon of proving 
' mental souodoess and ca- 
pacity to understand tbe 
proccediogs 

inquiry about prisoner's sanity 
court to try tbe fact of unsound- 
ness of mind of accused end 
. not merely put him question 
Zilla surgeon repotting sftertrisl 
is adjourned that accused 
is capable of mskingdefener, 
court not to act on his letter 
but should find with aid of 
Assrssr-rs ••• 

non compliance with the manda- 
tory provisiPDS vitiates trial 
absence of proper trial vitiates 
conviction 

postponement of trial 
scope of sub-section (2) 
validity of subsequent trial by 
diderent Judge and Asses- 
sors 1636,1637 

relcaso - of lunatio pending 

lavosligatlon or trial, s 466 1637 
amendment explained ••• 

Magistrate's power to relcaso 
accused on suHicient security 
being given , 

order not satisfying provisions 
cannot be sustained t-- 
authority of criminal court ceases 
when lunatic Bccnsed trans- 
mitted to safe custody ~ 
discharge of accused on report 
of Civil Burgeon, irregular 
person incapable of making 
defence not to be tried ••• 
resumption of inquiry or trial. 

6. 4C7 1633. 1039 

pcwtponfd trial vhould bo com-, 
mcnccd tie novo 


... 1635 
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1635 

1635 

IC’5 
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1636 


1636 

1636 

1636 

1636 

1636 


1637 


1637 

1633 


163S 

1638 


1633 


1638 
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T&liditT o{ suls^qucnt by 
diflercnt Jui^co And 
A^sr^sori ... 1C3S 

proetduro on nceufcd ftpreiring 
bcfnre UncUtrAte or Courk, 

8. 4C3 ... 1M9 

amendmcDt rxpitincd .. ICi'J 

procednre when person of on- 

sonnd mind bccomeacapkble 1639 
when accused appears to hire 

been insane 8. ICO .. 1639 

proceiote to he followed . 1640 

presumption of smitj ... IClO 

law presumes every person at 
the ago of discretion lobe 
sane . 1610 

partial delusions do not exempt 
a person from ertminal 
responsibility .. 1640 

policy ©flaw . . 1640 

judgment of acquittal on 

ground cl lunacy, p 470 .. 1640 

power of court to or<Cer detention 
In custody of a criminal 
lunatic, after his aequitUI 1640 
form of finding of acquittal . 1611 

proof of inssnit} lOll 

must be proved aftlrmatuety ICil 
qucstiou to be determiceJ, ICil 
order for safe custody ICil 

court acqmtting accused topsss 

order under s 471 1641 

duty of court, when aeqnitt-ng 

accused on RTOond of lunacy ICtl 
person acquitted on such ground 
to be iept IQ eafocustedy, 

8 471 1641. 1649 

changes in a 471explaiGed .. 1642 

scope and application of 

8. 471 1642.1613 

detained in custody,” m anmg 

of . 1613 

person louud guilty under *. 302, 

to be kept ID safe custody . 1613 

case taking contrary Mew ... 1613 

power of nigh Court in revision 1643 
omission, to pass orders under 
8. 471 docs not preclude 
High Court from passing 
such order In revision . 1643 

procedure where lunatic pilroner 
Is reported capable of msk- 
leg his defence, s 473 1643 

procedure where lunatic detained 
under 8. 4CC or 471 is 
declared fit to be leleascd, 

8 474 ... 1614 

delivery of lunatic to care of 

relative or friend, 8 472 1644,1645 

Lunatic Asylum 

confinement of lunatic in — 
pending Investigation or 
trial, s 4CC ... 1637 
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person arquitted on the ground 
of insanity to bo kept in — , 

8 471 ... ICll 

Loc.vt Government may order 
transfer of lunatic pcironec 
to — , B 474 ... 1644 

A\ 

Afagistrate See also criminal courts, 
wheibet a court ... 66 

appointed for tri.al of ofiences 
against Calcutta filunicial 
Act is A criminal court .. 66 

Presidency — . . 67 

District — 67, 74, 73 

Sob-Divisional — 67 

Deputy — 63 

powers of AddI District — ... 76 

Bubordination of District— ... 76 

officer temporarily succordiug to 
vacancies in office of Dis- 
trict— .ell 76,77 

subordioate — , s. 12 ... 77 

local limits of jurisdiction of 

8. 13 . 77 

junsdictiOD extends over entire die* 

tnct . 30 

power of 1 ocal Govt to put — 

ID charge of 6ub Divisien, 

8. 13 ... 81 

delegation of powera to District 

8. 13 (2) ... 81 

Bpecial — , 8 14 , 82 

Benches oi — , s 15 . 84 

eubordinntion of — and Benches 

toDistnet— ,s 17 . 93 

appointment of Presidency — , 

8 16 .98 

Chief Presidency — , s 21 . 101 

suspension and removal of — , 

a 26 . 105 

sentences which — may pass, 

s 32 121, 125 

power of — to sentence to impri- 
sonment in default of fine, 
a 83 . 133 

Higher powers ot certain District 

— . a 34 . 137 

sentences which — may pass 
upon European British sub* 
jeeta. B 31 A .. 137 


mode of conierticg powers, 

# 33 ... 163 

time from which an order of 

appointment dates 163, 164 

continuance of powers of. 

s 40 ... 161 
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powers ]a«t inTCSted eontloso 
cnicss withdrawn ... jCl 

ta\etslon to & less rospoaslMo 
post ... iW 

transfer to another place ... l6A 

ceasing to hold revenno title 161, 16S 
AssUtaat Cocatalsstaaer not 
transferred gua Assistant 
Commissioner hot gua hla* 
gistrata ... 165 

Snb-Judge transferred notgua 
Magistrate hot gita Sub* 

Jodgo ... lC5 

Continuance of trial ... jCS 

Sfagistrate cannot complete 
trial alter being relieved ... IM 

Magistrate shifts to another 
court In the same district 
can finish ... iCS 

transfer to a prOTinee under 
another Local Oorerntneot 1(>5. 

jec 

absence on leare ... ]C6 

withdrawal cl powers, a. 41 ... |C6 

pahiio when to assist -> and 

police, a. 43 ... ]C7 

ever; person Is bound to 
assist U7, lOS 

in prerentlng the escape of a 
^rson to be arrested ... 1C7 

retasal CO tiga the search list )67 

Kluaal to assist ia mablng 
search ... 167 

order to get a clae and gire 
nuistanco to police illegal 163 
showing s^mpator with the 
man under arrest and refus* 
ing to help the police ... ]69 

Aid must he reasonablj’ demand- 
ed ... 163 

ashing for sopplj* of a contin* 
gent of men IS unreasonable 163 

refusal to assist a constable to 

berj a person ... ICS 

casing upon members ol pablic 
to join police la arresting 
men ... 163 

aid to person other than Police 
Officer, cxecutiss the war* 
rant. s. 43 1G8. 169 

village accountant and peons 169 
person arrested to be taken be* 

fore— .s. GO ... 311 

ofience committed in the pre. 

senee of — , a 64 ... 810 

arrest by or in presence of — , 

6. 65 ... 317 

procedure by — before whom 
person arrested is brought, 
a. 86 ... 317 

•.* may direct s&arch In hU pre* 

eence. 1 . 105 ... SOI 

procedure of — not empowered 
to act under sub-sec. (i) of 
9*107(3) $13,319 


assembly to disperse on com* 
maud of 8. 137 ••• 

duty of officer commanding 
troops required by — to dis- 
perse assembly, s. 130 ... 

Maglstrato may prohibit repeti* 
lion or continuance of public 
nuisance, s, 143 ... 

ease to be scot to — when eti* 
deneo issufileient, s. 170 ••• 
Inquiry by — into cause of 
death, f. I7G 

power of Magistrate on arrest, 
a. lec 

procedure where warrant issued 
by subordinate — , a. 187 ... 
cognitsnee cf eflences by — • 

8. 190 

transfer of cases by — , s. IM ••• 
procedure by — not competent 
to lake cognirsnee of the 
ease, «, 202 

— may dispense with per- 
sonal attendance of aeeuie^, 
8.205 

power cf — to examine defence 
witnesses, b. 813 ••• 

pewet to invest Dench el— to* 
Tested with Jess power, 

*. 961 ••• 1 

czaminatloD of accused before 
— to bo eridente, ». SS7 ... 1 
procedure of pronaeial — la 
rases which he cannot dis- 
pose of, b.94C ... 1 

when ilsgistrata should pro- 
ceed under a. 316 .*• 1 

competent to commit should 
not make OTer the c-sse to 
8. SO Magistrate ^ 

who has DO jurlsdicli^a should 
not discharge but should 
proceed under 6. 316 .*• 

second or third classmayframe 
charge and submit ease to 

superior — to pass seotenco I! 

proof of previous convietion 
will justify in taking action 
under a. Sl6 — ^ 

aggravating circumstances 
disclosed ^ 4. 

aggravated oflence not to be 
treated as an ordinary ^ 
offence ••• 

no tribunal can cloteh juris- 
diction ^ 

theft accompanied with break- 
ing of closed receptacle ... Jj 
case referred to police under 
8. 203 may on police charge- 
sheet be sent to enporior 
Magistrate ... 
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pro«<Jnr8 whM after MmzaeuM- 
inent of inquiry or trial. — 
fiads case should bo com* 
mittcd, 6.317 ... ISSa 

procedure irhen — eaunot pass 
ecuteoco sufficiently severe. 

8. S19 . . 1287 

cecTieticn or cemmilnicnt on 
evidence partly recorded by 
one — and partly hy another, 

6. 350 ... 1293 

judgment of Presidency — , 

8 370 13C9. 1370 

procedure in etso submitted by 

— not empowered to act 

under s. SG3. 8 3r0 ... 1379 

appeal from sentenee of *- of 
the second or third class, 

8. 107 (1) . 1430 

transfer of appeals to first clas«, 

— 8. 407 13) ... 1431 

appeal from senteoeo of — 1st 

class. 8 403 . 1433 

appeal from seotenee of Presi* 

deucy Uagistrate, 8 4il . 1433 

zeforence by Presideoey— toUigb 

Court, 8 i33 . UI3 

llateroeBt by Presidency -- ct 
grounds of his decision to be 
considered by Uigh Court. 

8 411 ... 1018 

procedure on lunatic accused 
apreatiDg before — or court. 

8 468 . 1C39 

certaffl — « not to try oBeoces 
referred to in e 1V3 when 
committed befoto them* 
ecUea, s 187 ... 1704 

power ol Presidency — to order 
prisoner in jail to be brought 
up (or examination, 6 51^. 1979 

cases in which ~ is personally 

interested, 8. S5G . 1995 

provision for powers of —a being 
exercised by their succeBsors- 
iu office, 8 S59 3006 

Maintenance 

of the — of wives and children. 

Chap XXXVI . 1708 

order for — of wives and children, 

s. 488 1708 1709 

amendment explained . 1709 

scope and object of 8 468 1709,1710 
section not aUected by per- 
gonal law ... 1710 

who can be ordered to pay — 1710, 

1711 

any person bating sufficient 
means 1710. 1711 

Burmese Buddhist mouh li- 
able ... 1711 

means of wife do not relieve 

husband to pay 1711, 1712 
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order cannot be passed against 
a husband or father not hav- 
ing sufficient means ... 1712 

it must bo proved that the 
person ordered to pay — has 
sufficient means ... 1713 

neglect or refusal to mamUln, 
an essential ingredient ... 1713 

proof of ... 1712 

may be by words or by con- 
duct 1719, 1713 

offer at trial to maintain not 

S'jlTieiont . 1713 

duty of court to inquire ftLm 
wife bee Tcasuns for not 
going back 1713, 1714 

bas'c ptiDciple ... 1714 

settlement ... 1711 

children in enstody of mother 
against father’s will, father 
not liable for their m»Jo- 
tenanre ... 17H 

Ifagistrate has no ]uri<clletion 
unless neglect or refusal to 
maiDtsm estsblisbed 1714, 1716 

Wife’s right to 1715 

proof of vnlid marrisgo and 
exietonce of zBaritai relation 
neccseaiy . 1716 

valid martugo must be prov- 
ed . 1715 

cases ol . 1716 

among Jats "larao" martt- 
age IS valid ... 1716 

wife not entitled to mnateaiineo 
where husband and wife liv- 
ing separately by consent ... 1716 

private arrangement made for 
her maiutecance ... 1716 

leaving husband of her Own 

accord . . 1716 

desertion by wife ol bee 
husbvud ... 1716 

effect ol divorce ou — ... 1716 

right of children lo — ... 1717 

a statutory obligation .. 1717 

lather bound to maioUin child 
irrespective of the position 
of mother ... 1717 

"child.” meaning of ... 1717 

who are unable to naintam 
themselves are entitled to — 1717, 
1718 

question of paternity governed 
by s. 112 Evidence Act .. 1718 

immvteria] for detenalowg 
liability of father whether 
mother married or not .. 1718 

uncorroborated statement of 
mother insufficient to prove 
paternity .. 1718 

father liable to maintain bis 
own child whether Jeglti- 
mate or otherwise ... 1718 

lor legitimate children ... 171^ 
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S. 897.) 

of imprisoameot could not be ordered to run concurrently with another 
sentenco not passed at the same triaKl). Even where the trials were 
held on the same day, the Magistrate could not make the sentences 
in the two trials concurreDt(2). A contrary view was taken in the 
following circumstances. At a trial held by a Magistrate the accused 
was convicted of cheating and sentenced to undergo rigorous imprison^ 
meat for one year. He was immediately tried by the same Magistrate 
for another cheating and was convicted. The Magistrate sentenced him 
to suffer one year's rigorous imprisonment and ordered the two sentences 
to run concurrently. It was held that the order of the Magistrate was not 
I'legaV inasmuch as the trial took plate on cue and the same day and 
one after the other, it was for all practical .purposes one triaU3). A 
court IS now empowered to pass a sentence to run concurrently with 
any other term of imprisonment which the person convicted is already 
UDdergQing(4). The High Court has power in view of the provisions 
of ss. 423 and 561. A to direct separate sentences passed in separate 
trials to run concurreatly(5|. 

* At the expiration of. ' — It has been held to two cases by the 
Bombay High Court referred lo Ratanlal’s Unreported Criminal Cases 
at pp. 139 and 523 that the seoience mu<t commence to run after the 
expiration of the first sentence whether by reversal or completion of 
the sentence and not before. This view is in consonance with that 
laid down in a recent Sind Case(6). The Madras High Court in i Weir's 
Criminal Rulings, p. 450. however, held mat tbe impnso. ment already 
undergone must be reckoned as imprisonment under the sentence in tbe 
conviction which was not reversed. But tbe ante.datmg of a sentence 
of imprisonmeot is contrary to tbe spirit of ss. 383 and 397(7). 

First proviso.— Where a person who is undergoing a term of 
imprisonment is sentenced by tbe Sessions Judge to transportation for 
life, tbe sentence of transportation passed by bim will commence at 
tbe expiration of the previous senteoce of imprisomeot, uoless be 
makes a further order under this sectiou, that the sentence shall take 
effect immediately(8). 

Second proviso. — The second proviso to the section was added by 
Act XVlIl of 1923, section 106. Prior to tbe passing of this amend, 
ment divergent views were held by tbe High Courts in India, as to 


( 1 ) Kntprror v. San E, i D. R. 
EtnPrets 'f. Tshrt, iO A I’.Kamal 
AJanrial v. Emperor. SO O. W.N.ISOO ; 
Bftt Ud. Ct. Cna 65SsR«t.UD Cr.CM.16. 
Eforressy- Bhagicandaa, 3 Bom. L 
R 111 : Empress v. Tukarafn, * Bom. 
L. B. PT6 ; Barak Baratn t. Emp*- 
rer.MCr J.3 630-63^. O. 103-19 


(3) BuMaffar *. Emprezt, 13 P. R. 
lesi or. 


(8) Emperor y. Bahomed, 13 Bom. 
L K 900. 

{4} Bt4tement of Objects and ReMoos 
(1914) : See 3fa/ia(/eo y. Emperor, 37 
Ce. Ij i. 807 (313) ^ 


(6» Empe'”ry- Koural Shah, A. X. 
R 1931 &.1S9-SI Cr.L. J. 84»1I0 l.a 
431. 

17) E mpe^or y. Baja Vo J/in, A. 1. 
R.1933R*ng 39-Sll.r.L.J. 447-1*3 
1.C.793 

(8) Rst. Ub. Ct.CM.S91. 
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meaning of ‘offence’ in thetvra 
C^es compared 60,61 

inquiry under Chap VIII or, — 
(:hap,2C or Cbap.XTI ootan 61 
. erectioD of stmetnre not an ... . 61 
contempt of court by pnhlica-,. 
tion of a libel sot included 
in tbe term — --61 

pnnirbabitity of contempts of 
Bobotdinate courts 6Z,63 

transfer of a case pending before 
a village PancJiayat ... —^7 
alternative charge 916,937 

Offences under other laws _ — 

tnal of, s. 5 (3; ... 63 

procedure prescribed by special 

law to be followed In pro-, 

ference to that of theCode . .63 
tpeetalprocedurtfortfajehtt - 
^ under Gambling Act ... 63 

nnder Opium Act .. *'*---£2 

.. i^prBen^ Excise Act ^ .... 93 
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Non-Commissioned Officer 

TTben called to disperse anian* 
ful assembly, a, 130 401 

Non direction 

^th regard to sigbt o{ acaased 

Qcdet «. 103 bad in law 1133 
not necessactlj mudireetioa 1143, 1961 
when U amounts to misdirection 

and when it does not 1142, 1143, 
1963 

Not guilty 

plea not recognized by Code ... 1Q76 
prisoner pleading — must be 

tried 1075. 1078 

rrbeo the Judge should find 

accused — 1075, 1078 

Notes of evidence 

Magistrate not hound in aam- 
mazy case to place on record 

1058, 1059, 1063 

Notice 

eer^ee ol — in nnisaoee cases 439 
lonn ol — to aeensed nnder 

$. 110 ... 441 

sertlcedf— in cases under 
e. liS 501. 503 

tupplemeotary order nnder s. 115 

passed without — , ... 531 

•— of prooednre under 1 . 147 ... 54S 

— to patties before awarding 

costs ... 552 

ahsenoe of — to accused under 
t. 197 does not vitiate 
sanction ... 763 

— to eomplalnaut before be is 

ordered to pay compensation 

096, 997 

~ to aeensed under s S50 ... 1003 

— to District Magistrate In an 

appeal against an order 
granting compensation ... 1003 
~ of appeal to officer appointed 

by Ijocal Ooremment ... 1433 

— of appeal before rejecting it .. 1460 

— of appeal to whom to be 

glTCD. s. 433 ... 1468 

to appellant ... 1469 

to Publle Proseentor or other 

officer ... 1469 

— of appeal against order of 

compensation ... 1470 

e&eet of omission of service of — 1470 

— of time and place of hearing 1471 
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finding by appellate court... 1489 

— to accused before directing / 

furtber Inquiry ... 1645 

— to aeensed before commit- 

ment la revision ... 1555 

— to aeensed in revision ... 1C03 
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when to be given ... 1614 

Issne of — to aeensed under 

p.476 1679,4674 
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an order for forfeiture under 
8 614 . . 1819 
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« 622 ... 1856 

— to PuMie Prosecutor of ap- • 

plication under 8 57G 1864,1603 
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before a Judge or Magistrate 
makes a local iospection ... 1960 
Notification 
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Act ... 286 

of order under s. 133, 8. 184 ... 432 
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in the -proximity of crowded 
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Nuisance 
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ed, 8. 943 (4) 1933, 1953 
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interpreter, effect of .,. 1970 
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to lurore, 8. 277 (3) ... 1086 

— without grounds stated, 8. 377 1066 
grounds of — , s. 2T8 ... 1066 
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to irregularity ... 1930 

to commitment when should bo 

taken ... 1930 
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to Police Officer ... 108 
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place 409, 410 
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Magistrate under s. 147 ... 542 

Occupation 

e. 133 deals with — which is 

injurious to health ... 415 

Magistrate when thould interfere 
with cnltivation of maize, 
bajraand jowar ... 416 

Olfeoce 

defialtton of, t. 4 (t) (o) ... 48 

various meaning of ... 4$, 49 

offeneea in the Code ... 49, 51 

Test to determine whether 
there it an, or not ... 49 

Workmen's Breach of Con- 
tract Act, naturo of order 
under 


49 
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to set out gulltf iatirntfon in a 

charge ... 1947 

to read not aad explain fresh 

charge ' 1918 
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to write judgment hefora 

ptonouBclng sentence ... ’ISSl 

' to record preliminarj order or 

reasons ... 1953 

to examine complainant 780,1953 
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farther cross examine pro* 
eecutiou witnesses 1951,1955 
to state particulars of oSecco 
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" Magistrate ... 1955 

to examine witness ... 1955 

' to read over deposition to wit* 
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to record reason for • granting 

pardon ... 1956 

to translate English deposition 

of witnesses ... 1956 
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tfoQ 1956,1970 
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' to explain the law to jury ' ... 1959 
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of proving bad character of 
' ' accused lies on prosecution 356 
on person alieging right to 
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tary -rights over his own 


' land ... 647 

'* of proving composition on 

accused ... 1771 

' court 'to inquire into accused's 

allegations “ ... 1271 

' of proving prisoner's mental 
soundness and capacity to 

• ' understand the procerd- 

' Ings ... 1636 

• for the transfer of case ... 1991 
Opening case 

for prosecution In High Court • 

'' and Sessions Court, a. 966... 1095 

Opinion' 

“opinion of the Sessions Judge 
and of the jury” ins. S07, 
meaning of' ' ... 1171 

delivery oi — of Assessors, a. 

' • ■ 909 ... 1178 

- should be taken separately ... 1179 
to be recorded In Assessor's own * 

• • words 1179 
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bow io be taken ... 2160 

distinct — on each charge must 

betaken ... 1160 

gronnds of— 1160,1161 

omission to tako — of 

Assessors ... 1181 

when may be di8penied*with ... HSI 
<luestionisg Assessors before ... 1162 
Jndgo not to ask the Assessors 

to review their — 1183,1183 

Magistrate’s expression of— in 
a case, whether a ground 
for transfer of the case 1681il683 
expression of — - by Magistrata 
m another ease, how far a 
ground for transfer of the 
case 1883,1859 

Order ' , 

in writing necessary when 
Police OfSeer deputes a 
subordinate to arrest with* 
out warrant ••• 904 

* nolifiratlon of — to person to ha 

arrested 204,305 

may be issocd in writing to 
witnesses by Police Omeer 
eoodueting a soateh, 8. 

103 ... S9» 

eonditloDsl order for removal of 
nuisance, e. 183' • 
natoreof — osders. 183 ' ... 

.— not within s 183 ... 

ativiee or notification of — , b. 

134 ... 422 

persons to whom— is addressed 
to obey or show cause or 
claim jury, 8. 135 ... 423 

temporary orders Id argent 
cases of nuisance or 
apprehended danger, Chap* 
ter XI ... 445 

power to issue — absolute at ' 
onco in Urgent cases of 
nuisance or apprehended 
danger, s. 144 ... 446 

^ — should be clear and definite... 4_51 
— mast be confined to parti- 
cular act — 461 

illustrative cases of orders 
• valid under b. 144 * 453 45* 

illOBtrative cases of orders not 

valid nnder 8 144 454*455 

eX'parte — under 8.144 457 

ncinding oraltering an — under 

B 144 458,459 

Distnet Magistrate’s power to 
substitute another — under ' 

8.144 459.460 

interlocutory —-under 8. 144 ... 460 

revival of order -under B 144 ... '460 
duration of — Under 8 144 ... 461 

enlargement of time by eucces* 

Bive — under a. 144 ... 463 

- effect of — under s; 144 ' 'lii 4?3 
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warrants issued under Act 
XIll 1{ not excluded from 
operation of 8. 83 ... 63 

No $p€etal procedure «/it?icafeJ 
is Uia Calcutta Rent Act ... 63 

in the Calcutta Ituntclpal Act G3 
Speetal procedure indieaied 
In the tiadnu Abkari Act ... C3 
In the Bombajr Abkan Act ... 63 

enactment distinguished from 
“rules*' ... 63 

couBict between general and 

epecial law ... 63 

alternative charge 936,937 

OffenstTe trade 

instances of 414,415 

Offenders 

pursuit of — into other juns^c 

ticn, 8 58 ... 307 

power ol court to release certain 
eoDTieted — on probation ol 
good conduct Instead ol 
eentencing to punishment 

а. 563 ... 3015 

pronsion in case o| — failiog to 

observe conditions of their 
reeogoUance, i. 56) ... 3037 

conditions as to abode ol — , 

1 . 5M ... 3037 

order for ootiljing address of 
pteTioaslj eouTicted — , 

б . 66S ... 3038 

Officers 

eontlnuaoce of powers of — ap« 

pointed, 8. 40 ... 164 

duty of officer commanding 
troops requited bf Uagii. 
trate to disperse assemblj, 
s. 130 ... 404 

power of commissioned Alilitarj 
— to disperse aseemblj, s. 

181 404,405 

withdrawal ol remaining charges 

on conviction on one of ' 
several charges, s. 340 ... 961 

what — exempt from serving as 

Jurors or ABsesaora, a. 320 1190 

— concerned in sales not to 
pntebaso or bid for property, 

8. 560 ... 3009 

Officer in charge of a police-station 
deGmtion o(, s. 4 (l) (p) ... 53 
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mand ol , s. 137 ... 403 

information to — is essential 
before starting Investigation 
‘^ndoi Chap. JUy ^60 
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iaformation In non-cognizahle 
cases, B. 165 ... 663 

may investigato any cognizable 
case, s. 156 ... 664 

procedure to be followed 
wbete cognizable offence 
suspected, s. 157 ... 565 

when may require an other to 
usue search warrant, a. 166 619 

report of investigation by sub- 
ordinate Police Officer to — , 

B. 166 ... 625 

to send oaeos to magistrate 
when aridence is sufficient, 
a. 170 ... 637 

when may detain or forward 

complainant or witness in ' 

custody, B. 171 .... 629 

to forward report 00 completion *' 
of investigation, 8. 173 635 

to inquire and report on suioide, 

eta, B. 174 ... ' 639 

- may summon persons for purpose 
of inquiry as to suicide, 
a. 175 ... 641 

Old offenders 

order for notifying address ’ ' 

ol— . 1.665 ... 3028 

Omisaion-6ee error 
to send copy of order to accused 
in security proceedings, s. * 
115, ^ 966 

to serve notice io nuisance 

cases ... ' 433 

to record the source of informa- 
tion under s. 145 ... 486 

to inform accused that he ia , 

entitled to have case tried 
by another court ... 699 

to state common object in the 

charge 671,873,686,887,1946,1947 
of mentiou of s. 149 in charge873,1947 
to proooUDOe portion of judg> 

ment .... 1346 

‘ to make order for retrial ... liM 

to give information under ss. 

447, 534 .... 1934 

ol Alagistrate to inform accused 

of Ills rights under Ch, 33 ... 1934 
effect of — to prepare charge, s. 

535 1934,1935 

ol enecific mention of s. 34 1935,1936 

to set out previous conviction ... 1936 
to comply with es. 360,861 ... • 1933 

to state particulars to accused ' 
as required by 8. 343 .... 1936 

to obtain eancUoD *... .1936 

finding or sentence when " 
reversible by teeson of — in ' 
charge or proceedings, 

8.537 ... 1938 

lathe charge ... I9jc 

to frame a charge ... 19)6 

of the word “diebonestly'’ in a 

charge ^ I947 
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discretion to refrain from 
instituting a prosecution ... 1307 
admissibihtf of evidence of 
person tendered pardon bat 
not discharged ... 1207 

to whom tendered 1207.1915 

person supposed to have been 
directly or indirectly con- 
cerned 1207,1315 

the word “supposed" ex- 
plained 1207.1316 

person who was charged jointly 
but had pleaded guilty 1207,1208 
person suspected but discharg- 
ed may be admitted as a 
witness ... 1203 

person need not be charged 
or be accused ... 1203 

person not admitting com- 
plicity ... 1208 

condition of— ... 1203 

effect of 120S.1209 

bats a trial against approver 
for offence under inquiry 1203 
trial after release ... 1208 

nse of a confession relating to 
diSarent oSences ... 1303 

prosecution for other oSences 1209 
reasons to be recorded ... 1209 
oaissloQ m«M irregalatitf 
nnless it has occasioned 
failure of justice ... 1209 

approver's evidence cot to be 
excladed ... 1309 

approver must be eiamiced 
as a witness 1309,1210 

production of approver at sub- 
sequent trial essential 1309,13lo 
approver not to be remanded to 
custody without being ex- 
amined even if he refuses to 
testify ... 1310 

examination at Sessions trial cot 
necessary If be has pre- 
viously shown himself un- 
trustworthy ... 1910 

his statement is admissible 
i in trial against him ... 1310 
statement by accomplice who 
has accepted a pardon but 
has not been discharged 1210,1211 
he is not a competent witness 
unless be has been dis- 
charged 1210,1311 

removal from dock on dis- 
covery of mistake ... 1311 

evidence of aeeompllea ... 1311 
accused Illegally pardoned ... 1211 
his evidence not relevant ... 1311 
evidence of accomplice whom 
the Local Government had 
promised not to prosecute 1311 
conviction based on approver's 
j j ^vjdence - . ..w. . ,1311,1211 
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corroboration in material par- 
ticnlars essential 1213,1313 

corroboration by independent 
evidence connecting accnsed 1213 

confessional statement of one 
accnsed cannot aSord ... 1213 

every detail need not be forti- 
fied 1312 

so role ss to precise degree of 
corroboration ... 1313 

Magistrate cannot try the ' 

case ... 1313 

s. 80 Magistrate tendering par- 
don cannot try ... 1313 

disqualification applies only to 
Dagiatrate before whom 
brought ... 1213 

District Magistrate with whose 
aanction pardon tendered 
not debarred ... 1313 

special Magistrate tendering 
pardon may proceed with 
the trial ... ISIS 

detention of appratet ontll 
termination of trial 1913, 12H 
duty ol Local Government to 
provide accomodation 13U 
approver not to be set at 
liberty until completion of 
trial ... 231t 

accnsed absconding nithont 
fulfilling condiUooi of pro- 
mise ... 19U 

power to direct tender of 
B. S38 ... 1311 

tender of after commit- 
ment 1311, ISIS 

Sessions Judge not to instruct 
Magistrate to tender a — ... 1315 
tender of — after close of 
defence ... 1315 

commitment of person to 
whom — - has been tendered, 
a. S39 1315. 1313 

cetlfieate of Pnblio Prosecutor 
Is a condition precedent ... .1316 
absence of certificate vitiates 
trial ... 1216 

Session Court may accept irre- 
gular commitment and ob- 
tain certificate ... 1316 

proceedug commenced before 
amended section came into 
force ... 1316 

forfeiture of — , 1316, 1317 

wilfully concealing essential 
things 1317 

breach of condltiou ... 1317 

first making full dUelosure 
but subsequently denying 
its truth ... 1317 

omission to make disclosure of 
immaterial or unimportant 
facts - ’ ..f 1917 
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— requiting »ltcndanee n{ 

xritnessca is not a sum* 
ffions . . 670 

— in wtiling necessary wfeen 

roJiee Officer depulea s 
rubordtoate to xnaLo a 
search ... 618 

orders which amount to dis- 
charge . ion 

powers of appellate eoart in 
appeal from -- of acquit- 
tal .. 1475 

powers of appellate cr<urt in 
appeal from — of conTJc- 
ItoQ . . 1477 

incidental or consequential 

orders 1495.1496 

— by High Court on appeal 

to be certified to lower 
court, I 425 ... 1502 

reTislon of interloeutorj orders .. 1595 

— for safe eustodf of lunatlo 
when should he passed ... 1611 

form of — under e. 476 ... 1074 

must disclose materials on 

which it is based ... 1675 

consequences following npon 
the setting aside of — • 
under 8 476 1675.1676 

— for disposal of property 

regarding which oSeoce 
committed. 8 617 1630,1831 

time lot passing of — under 

i 61T ... 1835 

dijcrction in mallng — to be 

Jodiclatly exercised ... 1837 
' nature of order under s. 617 ... 1637 

— of destruction ... 1638 

—of restoration of propotty ... 1838 

— fn respect of currency notes .. 1039 

— in respect of Bank note ... 1640 

— disposing of money glren aa 

a bribe ... 1810 

— when nghts of third parties 

ace ccnccraed IBlQ.lBll 

illegal and improper — ... 1842 

conditional— ... igta 

- — regarding custody of child- 

wfl ... 1843 

— requiting eecuiity ... 18S3 

— for demolition of wall ... 1813 
conditional — under a 623 ... 1859 

, — of specially empowered 
hlagistcate when necessary 
. under a. 624 ... 1861 

• when reTersIbls by reason of 

irregularity a 637 ... 1938 

Ostensible means of subsistence 
, security for good behaviour from 

person haring no — 810,341 

person who has no means of 
his own but is maintained 
‘ ■ bis lather 841 
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Magistrate must be satisfied on 
evidence that accused baa 
no — ... 341 

hvieg by means of ting game ... 3ll 
member of pang frequenting 
molas and carrying on 
illegal games ... SlI 

eoatnioing himself by eoma 

dishonest means ... 341 

Owner or occupier of land — 8ee Land- 
holder 

P 

Pardanashirt lady 
warrant to — ■ when to be 

issued 230,231 

compfainl by — , ... 777 

when personal attendance of — 

may be dispensed with 819,814 
1798,1799 

examination of — by eommissioo 

when allowed 1798,1799,1801 
issnieg warrant against — a 

ground lot transfer of case 1679 
Pardon 

tender of — to accomplice, 

8.337 1209,1803 

scope and object of s 337 1803,1304 

for wbat ofience tendered . . 1204 
inquiry into a case exclusively 
ttiible by Court of Essslon 
along with one not so 
triable ... 1804 

admissibility of approver’s 
eiideoee la trial toi oBnea . 
not so triable ... 1304 

when leodeted 1204,1205 

cot oaly when the cffioceis 
under inquiry by Magistrate 
but alio wbaa it u under 
police investigation 1204,1305 
of pardon during pindeccy of 

case ... 1205 

iQvesligation should beio progress 1205 
trial or inquiry need not be in 
progress ... 1205 

approver’s evidence taken 
under ■ 612 ... ]205 

after charge Is framed ... 1205 
offeoce disclosed of a less 

serious nature • ... isoS 

by whom tendered 1205,1206 

MsgUtrates empowered to tender 1205 
by a District blsgtstrate of a 

neighbouring district 1205,1206 
by a Magistrate with the sane- 
tion of the District Magis- 


trate ... 1206 

by a special Magistrate ... 120G 
by 8 SO Magistrate ... ]206 

but he fs debarred from trying 
r thecaeo ... 1206 

- by police ... 1205 

Xocal -Ooremment has no 
jwver to tender — 1900,1207 
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whetberaoorder of committal to, ordetentioQ in, prison under section 123 
was a sentence of imprisoDment witfain the meaning of section 397. The 
High Courts of Madras and Bombay and the late Chief Court of 
Lower Burma held that such an order was not a sentence of imprison- 
meDt(l), On the other band, a Full Bench of the High Court of 
Allahabad held that an order of this nature was a sentence of imprison- 
ment within the meaning of section 397(2}. It is apparent from the 
language in which the second proviso is couched that it was the 
intention of the legislature that the view taken by the High Court 
should prevail and that an order of committal to or detention in prison, 
passed under section 123 should be deemed to be a sentence of 
imprisonment within the meantog of this section(3). Where the 
accused was sentenced tn oue year’s rigorous imprisonment in default 
of furnishing security under s. 123 and was subsequently convicted of 
the offence of theft committed prior to the passing of the order under 
s. 123 for which he was sentenced to pay a 6 db or in default three 
months’ “ rigorous " imprisonment, and the fine was not paid, it was 
held that the sentence of imprisonment in default of payment of fine 
must run from "the expiry of the sentence under s. 123(4). Wherein 
default of furaishtng security under $.109 the accused was sent to 
jail, and subsequently the accused was convicted by another Magis- 
trate of an oSfeoce, punishable under s. 9, Opium Act, committed 
prior to the order under s. 109, aod that Magistrate ordered that the 
sentence under the Opium Act should begin after the sentence imposed 
under s. 109 had expired, it was held, that the order that the second 
sentence should run consecutively was iocorrect and should be set 
aside, inasmuch as having regard to the second proviso the sentence 
imposed under the Opium Act bad to commence immediately, and it bad, 
therefore, come to an end loag before the expiration of the sentence 
imposed m default of furnishing security under s. 109(5). 

398. (1) Nothing in section b96 or section 397 
Saying to sectioni shall be held to excuse any person from 
896 8na 397. anypatfcof the puni-hment to which he 
is liable npon his former or subsequent conviction. 

(2) When an award of iraprlsonnient in default of 
payment of a fine is annexed to asubslantive sentence of 
imprisonment, or to a sentence of transportation or 


( 1 ) 9 Weir. 459 ; Emperory. Jtfuthu- 
homarnn, 27 M. 525; Joghi ivonni- 
gan y. Emveror, 31 M. 6'6 ; Emperor 
y. A^jun Af'tb'' 84 B. 32G ; 

Emveror v Balkrishnn, 37 

B 178 ; Emp^or y. Ego Pn Thtn, 3 
!». B n 72 ; Fpiprrts v. Ttihhya. Bat. 
Un.Cr Cas 970 , /n re Paehnri, 16 
Cr. I.. J. 632; £'T>if'cror v. Kanji, 6 
Bnm. L R. 26; Amperor t DurQa, 
6 Bom. Ifc li. 1098 ; In re GaniMla, 
(19141 M. W. K. 600 ; Croun t. 
SulhaJ. 15 8 UR. 205 ; Crovn v. 
Ghiilant, 7 S. U R. 203 ; Shiv TViour^ 
y. .Emperor, 10 Bur, L. T. S66 ; 


Empresyy. Ditcan, 14P. R. 1S95 Cr: 
Etnivror y Ltkria, 8 N L R 20 : Mar- 
kanda v. Emperor, \ Pat L, 3. 212. 

(21 Emperor T. Tula Khan, 30 1. 
334 P. B. 

(3) Emperor t. Nga Pye, 9 Rang. 

110el98l B 127. ^ 

(4) Emperory. Nan E, 9 Bang. 612 
“A. I. R. 1982 Rang 60 = 185 I. 0.644 
-33Cr. L. J. 174-.1932 Cr. a 210-17 
A.I.Cr. B. 318. 

(5) Emperor y. Jagmohan, 34 Cr. 

L.J. 1152=146 I. 0 1007—1933 Cr O. 
1098=10 0. W. N. 77e-A. 1. R 1933 
Oodh,881. . 
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dence ... 2917 

b 7 rrfoslos toslra eridence .. 2317 
coDle«tionon t«ndct vblch ii 
retncted aortlifible 1317, 131B 
no "wUhdnwel" of pardon 
necessary 1318, 1219 

— cannot be srftbdravn bat 

can only be forfeited ... 1318 
resoling or cancelling a — ' 
not necessary ... 1318 

old law on the point ... 13tB 

Sessions lodge can order com- 
mitment ... 1219 

proof of ... 1319 

prosecution to prose ... 1319 

conrt before which proseention 
is institnted to inquire ... 1319 
trial of approrer, when to com* 
menee 1319,1330 

after the concloslon of the 
pefoelpal trial ... 1919 

coefilet as to whether a joiot 
commitment was legal ... 1330 
approver rejecting pardon 
before giving evidence ... 1330 
otherwise where be baa in fact 
been examined ... 1330 

prosecution of approver on for. 

feiture of pardon ... 1930 

approver not to be detained in 
cnitodr aftee termination of 
trial ... 1330 

plea of pardon may be allowed 
to tw taken ... 1331 

accused may be allowed that 
. he has not forfeited ... 1231 
plea in bar of trial ... 1331 

be may plead before Beesion 
Judge ... 1331 

question of forleitnre to be 

tried as a preliminary issue 1331 
proseention to prove that ap. 

prover baa forfeited ... 1331 
etatement made by approver on 
oath can be used against , 
him 1321,1233 

such statement not governed by 

8 161 1331. 1333 

nor excluded by a 34, Evidence 

Aot ... 2393 

unless it is extorted as tbe 

result of undue pressure ... 1393 

retracted statement ... 1333 

record of evidence ... 1393 

prosecution of perjury ' 2339, 2999 
^ sanction of tbe High Court ... 1933 
discretion to sanction proseeu* 
tion to be exercised with 
caution - 1933, 1993 

esedioai question for considera. 

tion ... 1393 

whether the confession was or 
.j' ^s not voluntary ' .., 1333 
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principle governing grant or re. 

tusal of sanction ... 1333 

approver not examiocd aa a 
witaese is tbe case ... 2SS3 

sanction of High Court, how 
to be obtained 1933, 1921 

want of sanction ... 1331 

procedure In trial of person 

under a S39-A 1291, 1295 

askiug accused whether be bas 
fulfilled conditions ... 1335 

duty of Judge to find whether 
pardon has been forfeited ... 1335 
omissioD to record reason for 
grantiDg — is an itregnlari- 
ty ... 1956 

Parties 

* parties concerned in such dis- 
pate ' in a. 115 ( 1 ), what in- 
dlcaio 187, 188 

misjoinder and noD-joinder of—, 

eflectof ... 190 

addition of — * when allowed , 191 

attendance oi — . vvheihet advis- 

able 191, 193 

*' heat tbe patties " Id b 116 (1), 

meaning of ... 506 

admission by eSect of ... 607 

notice of procednre under a. 217 516 

proper >- to a proceeding under 

8.117 515. 646 

right of parties to be beard under 

e. 133 ... 1171 

revision at the instance of third 

party 1670t,1610 

transfer of case for tbe conve* 

sieoceof— 2892, 1893 

Payment 

to innocent purchaser of money 

found on accused, s. 5l9 ,., 1846 

Peace 


.proper time for taking such sc* 

tion 1666, 1669 

coart not bound to wait until 
substantive proceedings are 
over ... 1699 

It fa prematare to direct prosecn* 
tion beforo a finding is arriv- 
ed at ... 1669 

'committed before It,* mean- 
ing of ... 1669 

action not to be taken daring 
- coarse of proceedings ...1669 

power under a. 176 can be exer- 
cised even alter teiminalion 
• ot,proceedings 1669 



2268 


GtlNfiBAE'lKDEx* 


PAGE. 

proceeding* u&dei s. 476 shonld , 
be taken until final orders 
are passed ... 2669 

Perishable Property 
power to sell — , s. £35 ... 1662 

order passed cteoneously vull 

not be set aside ... 1662 

Perjury 

cases of - (a v^blch a complaint 

is required ... 717 

joint trial ol ^asreral persona 

accused of — illegil ... 916 

Personal Attendance 
of accused may be dispensed rvith 

in seenritjeaseas. Il6 ... 367 

Magistrate may dispense With — 

ol accused, 8. 305 ... 8lS 

scope of s, 207 ' ... 812 

dispensed saith where EumffiOOs is 

issued first 612, 613 

but not where warrant is issued 
' ’ first 812, 813 

' exemptiouo! Pardanashin lady 

from 813; 814 

erlmmal conrt abstains from 
compelling a Pardanashin 
woman to attend 813 

but she cannot as of tight 
claim exemption ... 613 

prejudice against the appear* 
aoce of females lo pablio ... 613 

wiles ol enUisators preclnd* 

'' ed by custom from appear* 

log in court ... 618 

Session Judge may dispense 
with even in Sessioos trial 813, 814 
interference by High Court 
with order refnsiog to ex-* 
cuse •*. 614 

acensed permitted to appear by 

pleader ... 814 

such appearance involves per- 
formance of all acts ... 614 

answering examination, or 
pleading, or referring to 
‘ plead ... 814 

prosecution for disobedience 
of Bummona ... 814 

appearance by a mukbtae ... 614 

appearance by 'other parsous 614, 615 
accused may appoint a private 
person to appear and acl on ' 

his behalf ... 614 

' appearance should be recorded 

814, 815 

appearance by mother-lndaw 

or father-iH'law ... 815 

power to enforce attendance 

ot accused ... 815 

power of High Court to ex* 

. case ... 3014 

Personally interested 
case in which Judge or Msgls* 

trate Is . 8. 556 ... 1995 

*''' fneaning of ...' 2998 
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when a Magistrate is said to ) 
be — 1998, lO^ia 

’ instances ol personal interest 
as head of department ... 

^ as Collector and representative of 

■ the Court ol Wards . 
as shareholder in a company . 
by being master 
by being servant 
by being In business and friend* 

ly ... 2000 

fay being complainant ...' 2000 

■ as a witness 3000, 2001 

bolding adverse opinion ' ... 2001 

sanctioning ot directing pro* 

seention 3001,2002 

issninga warrant ... 2003 

taking part in police inve.tiga- 


1999 


1939 

1999 


2000 


pnblie caps- 


2003 


2005 


... 691 

591) 593 

... 1440 


tion 

concerned in 
■ city 

Persona in authority 
* test to find oot — 
who are — 

Petty eases 
no appeal in — .s, 41S 
Place 

definition of, $. 4 (1) (;) 53 

publio place defined ••• . 33 

whether .a particular locality . 

is or it not, how determined 63 
esumeratfoD of places which 
are or are sot 63, 64 

instances of wbat is or is 
sot a 63, 64 

search of —entered by person 
sought to be arrested, s. 47 

163. 164 

Police Officer may break open 
doors and windows of any — 
for purposes of liberation, 


cart Is not a » within s. 103 
appellate court mast bear 
appeal at the time and place 
named la the notice 
proceedings la wrong , 
B. 531 

power to appoint — of impri- 
sonment, 8. 641 


165 


Place oF inquiry or trial 
Sea inquiry and trial ■ 

Plea 

accused's — to be recorded 

B. 355. 8. 271 1018. 1073 

— of guilty when not to be 

acted upon 1019 

when accusM can be convicted ■ 
of murder on bis own — ... 1019 
when a — can be treated asa — 

of guilty and when not ... L019 
of guilty — by pleader ot agent... 1019 
It is Improper to act on. such ‘ 

- 1919 
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: olUemlgQ nhen perEOo&I «ppcAr- 

taee dUptuscd mth ... 1013 
tn tbs tbseace of poner of 
attornejr or letter of aulho- 
rily ... 1020 

record of — ... lOJO 

ccniictioa on — at gaihj ... 1030 
discretion of Magistrate to con- 
vict on sucb — or proceed to 
try him ... 1030 

making a long elatcment of 
uncertain character ... 1020 
admission of troth of allega- 
tions ... 1030 

couTiction on men admission 1020 
of a different oQeace ... 1030 
Jndge emit record — ... 1073 

conrtctioa on each — ... 1073 

» — of guilty by pleader not to be 

acted npon ... 1073 

confession by e»accused ttho has 

pleaded gnllty ... 1073 

' of ^tulty not a confession 1073,1074 

«hat is a inffielent — , from 

decisions 1074. 1076 

vrbst IS not sulBelent — tcom 

* deeiiions 1074, 1076 

— otnot snilty not 'recognised 

by Code 1076. 1073 

partial of gnilty ... 1076 

oonvielion on a — ol guilty 

valid ... 1076 

* otberirise, if the plea Is In effect 

one of not goilty ... 1076 

eonvIetioD on a plea of guilty 

discretionary 1076, 1076 

donbt as to whether accused 
■ understands what is meant 
: by Bueh — 107G, 1077 

• procedure ii eosrt conricts on — ■ 

of gnilty ... 1070 

conviction for offence other than 
that to which acenied hss 
pleaded guilty ... 1076 

conviction on a — of guilty In 

murder cases 1076, 1077 

usual practice is not accept- 
able i ... -1076 

but conviction not Illegal ... 1077 

" man of coneideiable Intel- ' 
ligence making a perfectly 
<. clear etatement ... 1077 

trial when ends 1077.1076 

* conflict as to whelhcr trial 

ends with a — of guilty 1077, 1078 
' ' refusal to plead guilty or 

claim to be triad, a 373 ... 1078 

• ' accused must-be tried if he 

pleads not guilty 1036 

Fublio Frcsecutor not abl« to 
— ' offer evidence ... 1076 

accused may decline to plead 

i076, 1079 

trial' begins when accused 

I 1 claims to be tried -... 1079 
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definition of, 8. 4 (1) (r) ... '66 

appointment of, in criminal 

casQs ... 66 

no mode prescribed ... 63 

accused entitled to have a, of 
choice • . 65 

eouaseJ or — /or private pro- 
secutor ... 65 

appearance ID court to which 

licence does not extend ...56,56 

mukhtar's right to practice in 

eriminal courts ... 56 

private Vakils, practice of 

admitting ... 56 

discretionary ... 56 

ordinary agent ... 66 

father in law appointed to act 67 
permission to appear may be 

given to Vakil and other 
person • ... 67 

advocates (A. B ) ... 67 

appearanco by a — on behalf of 

accused ... 814 

plea of guilty by — 1019, 1073 

right of person against whom 
* ' proceediDgs ate instituted to 
be defended by — , e. 840 

1233, 123T 

power of Magistrate to permit — 

to appear for accusM ... 1338 

position of — appointed by court 1338 
admitting private— to defend 

parties in criminal court ... 1833 
statement made by pleader on 
' ' behalf of accused whether 
compliance with the provi- 
sions of B. 843 ... 1241 

appellant’a *— should be heard 

before dismiseing appeal ... 1463 
» privately instructed to be 
under Public Prosecutor’e 
direction ... 1761 

power of Magistrate to permit . 
private — to conduct prose- 
cution ... 1773 

practising — not to sit as Magis. 

trate fn certain courts, s fiS7 3007 

appointment of — as ilagistrate, 

prohibition to practice ... 8007 

( power of High Court to appoint 

— for an aceuBed - ... 201J 

Police — see also Police Officer 
application of Code to — in tbe 
' ' towns of Calcutta and Bombay It 

publlo whento assist Magistrates 

and — , a, 43 ... 167 

to iwport apprebensionf, s. 63 ... sjs 

evidence how far should or should 
not be accepted fn security 
proceedings ... SS5 

to prevent cognisable offences, 

• 149 . ... 654 

whether complaint by court is 
necessary when false charge 
Is made before — 733, 333 
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‘ Magistrate'may direct an 'Icqair; 

to be held by — under e, SOd 79t 
r 'Investigation by — under a. 202 791 

' 'petty cases not to be referred to ** 791 
Magistrates cautioned against 
indj8ctim\p&to use oi — - 
agency ... • 792 

employment ol ~ to Inquire into 

non-cognizable case ... 792 

chaigvsbeel by — alter investt* 

gatlon ... 792 

Magistrate cannot direct — to 

enbmlt charge-sheet 792, 796 
povrera ol — under a. 186 ate not 

aSected 792. 793 

complaint against — Officera 
should be inquired by Magis- 
trate and not sent to other 
— OfEcer ... 793 

prooodure after inquiry by police 793 

• porters of — to seize property 

suspected to be stolen, 8.580 1390 
section gives very wide powers to 1990 
Police custody 

detention of aeensed In *— , 

es. 61, 167 312,621 

acensed cannot be detained in — 

. for indefinite period ... 215 

value of confession made by a 

person who has been In —... CIS 
Magistrate should aseertalo how 

long accused has been in— 613 
dnratlon of— material ... CIS 
temporary absence ot Tolke man 
does not terminate his custody CIS 
value of confession made by ac- 
> cused while in — * ... CH 

rules to be observed \a granting 

remands to 623, 635 

Boffioient cause must be ehowu 621 
. Magistrate must record reasons 631 
i discovery ol evldenca ... 634 

pointing oat place where stolen 

property may be fouod ... 621 

mere expectation of further facts 

coming to light not safiieieot 634 
'• verification of confession is bo 

ground • ... 634 

V detention ol approver in — is 

illegal 1313, 1314, 1978 

Police Diaries 

Incombent upon Police Officer 
investigating a non-cogniza- 
' ble case to keep — ... 663 

use of — for reiresbing memory 585 

meant to help the court 630, 631 

A. ntilizing the information as a 
{onndation for question to 
be put to the witnesses 630, 631 
’ as a means of further elucida- 
ting points ... 631 

• not meant to help in coming to a 

findlus — 631 

. ponrt should discover important 
' ■ . matter and call necessary 
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mere lefero'nce is not Irregular ' 631 
■" nobtobeused without being 

brought on record ... ;631 

coiiit to be astute to avoid 
using it - ... 631 

testing evidence by entries In 
diaries 631, 632 

use of — as a basis of cross* 
examination ... 633 

use of — as a means ot finding 
out the general trend of 
evidence ... 633 

record of statement not admissi- 
ble as independent evidence 

633, 633 

statement can be used to con- 
tradict or corroborate but 
not as a substantive evidence 

633, 633 

referring to statement In judg- 
ment Is improper* ... 633 

use ol statements to contradict 
or corroborate a witness ... 633 

use ol diary for refreshing 633, 634 
accused canoot insist upon a 
PoUte Officer to relretb bis 
memory ... 633 

aecDsed has a right to see only 
where PoIIceOffieet refreshes 
his memory or court makes 
use ol it ... 634 

when a witoess can refresh 
hie memory ... 634 

illegal use of police diary 634 

entnes in personal diary by 
officer not making investiga- 
tion ... 631 

ptoducUou of diary ... 634 

diary to be kept properly 634 

contents of diary ... ' 635 

record of statement nnder 
a IGI excluded ... 635 

also proof of sneh statement... 635 
Police Inspector 
when may bo employed to make 
r investigation of ofience of 
rape by a husband, s. 561... - 2009 
police Officer (Bee also Arrest 
. • and Police) 

definition of ... 53 

report of a — when and when 
T not a complaint • 39, SO 

aid to person, other than — 

execntiDg warrant, 8. 43 ... 168 

pnbllc to give information nf 

certain ofiencea to — , s. 44 169 

village — , duty of ... 174 

arrest how made by — , s. 46 ... 160 

search by — of place entered by 
person sought to be arrested 
. ^47 ... 183 

procedure where ingress not 
' . obtainable, s 48 ... 184 

to searcb arrested persons, s. 51 187 

may arrest without warrant) s. 64 169 
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TThO U &Qd vbo U Dot 191 

' pTOtectloQ ot » — actiog Id good 

f&ith .. 193 

aetloQ on a reqnisUion issued by 

another — 199 

preventlTO aetious to prerent 

cognizable oScnces. a. 149 654 

to give loiormation of deign to 
commit any cognizable 
o0ence, 8.150 ... 654 

to prcTent such oSenecs by 

arrest, a. 151 ... 654 

to prerent injury to publio pro- 
perty, 8. 153 ... 655 

to inspect weights and me taures, 

s. 153 ... 655 

power of — to require attendance 

of witnesses, s. IGO . . 670 

examination of witnesses by — , 

8 161 ... 671 

statement to — not to be signed, 
use of sneh statement in 
evj'deRoe, a. 1£3 ... 674 

statement of ... 678 

search by , a, 165 ... 615 

report of ioTestigation by sub- 
ordinate — , a. 168 ... 635 

eompiilnaot and witnesses not 
to be requited to accompany 
“ . s 171 ... 639 

report of — , s 173 ... 635 

power of — to eummoo persooi 

a 175 ... 641 

• complaint against — should be 
eoqulrea by Kaglstrate aud 
sot sent to — ... 793 

procedure by — Upon seizure of 
property tabes under s 51 
or stolen, s. 633 ... 1857 

when may seize property snspect- 

ed to be stolen, s, 650 1990,1991 

power of superior — , a. 651 ... 1991 

Police Patel 

Is a Police OfBeer ... . 53 

court ol — sot a criminal court 1981 
has , DO power to mabe order 

under s. 545 ... 1981 

Police Report 


from — ... 477 

may be sufficient fortablagne. 

tion under s. 145 ... 477 

howtar acted upon nndets. 145 477,476 
what should it contain . . 478 

meanlogof 636,6^ 

what should state ... $39 

mentioned in s. 190 (j) not limit- 
ed to report mentioned iu 
s. 170 639.636 

contents ol ... 637 

InTcstigation by police after tnb- 

mlsslon of ... 638 
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prescribed form ... 633 

final — to Sub-Divisiosal Alsgis- 

(rate . . 638 

on suicide, s. 174 639 

Police-station 

definition of officer in charge of 

a— ,8 4.cl(p) . 51 

definition of, B 4 (1)(S) ... 5B 

when officer in charge of — may 
requite another to issue 
March warrant, b. 166 ... 619 

Political Agent 

to certify fitness of Inquiry 

into charge, a. 188 674, 679,680 

agreement is not a substitute . 679 

certificate must be obtained, 
beiore commencement of 
proceedings ... 679 

want of certificate, if fatal ... 679 

certificate necessary eeen if 

trying D M. is himself — 679 

eanelion of Locsl Oovemment 

where there Is no — . . 6S0 

certificate may be giren after the 

inquiry has begun .. 680 

form of certificate and signing of 

a document 660,681 

trying Magistrate not debarred 
from convicting under a 
section difiersnt from that 
mentioned in the charge ... 681 

recaliing of certificate ... 681 

copies of depositions and eshthlts 
before •- when received in 
evidence, s 180 ... 688 

absence of certificate ... 1953 

objection when should be taben 1953 

Poesesaion 

decision ss to who is in actual 

— under a. 145 493, 493 
meaning of actual possession 493 

question of possession how 
determined In a dispute 
regarding forest land ... 493 

possession must be absolute 
and continuous ... 493 

lands liable to be submerged 493 

occasional acts of user ... 493 

Interruption not due to season- 
able varlstions ... 493 

right to worship 493, 494 

property In possession of 
tenants ... 493 

possession of landlord by 
receiving rent Is actual 
possession ... 494 

wrongful’ possession may ^ 

treated as actual possession 494 
person in actual and not in con- 
etrurtive poseession to be 
maiotainrd 494, 495 

permissive possession whether 

Ziftaioeua alandi ... 493 

joint possession, Alagistrate rsnnot 
tabe cognizance anl dispose 
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df'dispnte regarding — 495, 496 

dispute botweou two seta ol 
joint owners each claiming 
itdSaesaion U _ within T , 

section 145 495, 496 

joint title does not proreat 
application of section 496 

scctidb applicable to disputes 

between co sharers ... 496 

parties not constructively but 
actually In joint possession 496 

claim to a right to possession 
outsido the scope . ... 609 

'inquiry as to possession 

necessary ... 609 

Inquiry to be made with 

promptitude ' ... 603 

proceeding not to be dealt 
with as If it were acivil solt 603 

procedure to he followed ... 603 

duty of court to summon 
r witnesses ... 603 

proceedings should on all 
points of procedure bo re* 
garded as summons eases ... 
jurisdiction to curtail number 
of witnesses ... 603 

duty o! recording evidence 
not to be delegate ' ... 603 

. ^ order without adopting pro* 

ceduTo ... 603 

omission to follow certain 
dlrectlous 503', 604 

Inquiry is restricted to the 
patties eonceroed In the 
dispute ... 601 

order binding upon all persons 
Interested _ ... 604 

. Magistrate not to go into qaes* 

' tion of title ... 504 

hie function restricted to ques* | 
tion of possession ... ' 504 

.. order should be made Irrcspoc- 

tlve of the title ... 605 

. . question whether parties have 
a joint title cannot be gone . 

Into ... 505 

decision as to possession accord* 

. Ing to result of local inqniry 507 

. decision as to possession 

essential ... 508 

, . failure to give finding regard* 

' Ing possession ... 503 

point of time with reference 
. ^ to which Magistrate has to 
^ find who is actually in 

, possession 508, 509 

possession may be lawful or 

unlawful 508, 509 

. prelimlnsry order not contain- 
ing finding as to who was in 
possession on that date 
' illegal . . 509 

evidence as to possession 10 
‘ years prior to the proceeding 609 
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actual He facto possession to be ' ' 

. milntainod ... 609 

fact of tenant baviog derived 
title of landlord and attorned 
tn a third party cannot 
. . .affect tenants’ right ... 6C9 

Fnjarl cannot set up bis own 
possession ... 609 

efiect of previous order or 
‘ decree of civil court 609, 510 
civil eonrt decree obtained 
cr-parte not binding ... 610 

object of proviso'as to forcible 
dispossession ... 610 

, person cannot claim benefit il 
dispossession more than 

. two months before ... 510 

when a person can be said to 
have been forcibly and 

WTonginlly dispossessed 610, 511 
what is forcible and wrongful 
dispossession 610,511 

, mere ouster without using 

any physical violence not a 611 

' refusal to pay rent to lawful 
. lambatdar 611 

disposiessioD by digging on 
land 611 

, . person Bubmittlsg to die- 

po<sesgioD . 611 

' possession of a'n abandosed ' 

, . holding “ . ... ill 

date of forcible dispossession 
must be dotermioed 611, 6l3 

. . when land not found to be in 
possession of any of the 

parties but under water ... 613 

form of order , ... 617 

' order as to possession subject 

, . .to reservatioDS , ... 617 

ordering oneparty to reap the _ _ ^ 

crop and then deliver pos- ' 
session , ' 518 

permission to cultivate land 
pending decision of a pos- 
sessory action ... 618 

method by which possession is ^ 
to be taken and agency by 
which profits are,' to bo 
, collected ... 518 

Order in respect of joint posses- 

Magistrate can maintain both 
'parties In possession of their 
respective portions — • 518 

Magistrate cannpt order that one 
of several joint owners 
should not use the land ... 618 

order ns to restoration of pos- 
session 516, 619 

order of attachment can only 
be made when Mag’strateie ■ 
unable to satisfy himself as 
■ to possession ••• 629 
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when a Magistrate maj be 
said to be enable to decide 
the question of possession ... 599 

nature of possession contem- 
plated bj section 146 ... SSO 

property in joint possession of 
parties cannot be attached 590 
attachment to be made where 
one party gained of a por- 
tion only of property .. 530 

dispute regarding possession of 
a fishery extending over 
several miles . 530 

no attachment to be made 
when possession is deter- 
mined by civil court 530. S3l 
attachment to be made only 
when Magistrate is satisfied 
that none of the parties was 
then in possession 531 

property in possession of third 
party to be attached ... 531 

order declaring certain person 
to he in possession on hap- 
pening of a certain contin- 
eenoy ... 531 

Post-Mortem Ex&minatioa 
o! dead body by civil snrgeon 610, 641 
accused entitlM to copy of certi- 
ficate of — ... 641 

Post Office 

prodacticn of records of — before 

court, e 95 ... 975 

place of Inquiry and trial in case 

of oflencea against— 8 164 663 

Postponement (See also Adjoura- 
ment and Process,) 

of issue of process, s. 903 ... 783 

power to postpone proceedings, 

B. 344 . 13S6, 1256 

of capital sentence on pregnant 

woman, e. 883 ... 1360 

of sentence of Imprisonment 
after period of detention in 
civil jail ... 1398 

of proceedings on accused being 
found by Magistrate to be 
lunatic, a. 464 ... 1633 

of trial when accused appears 
upon medical evidence to be 
of nnsound mind - ... 1696 
power of High Court to Interfere 
with the discretion of a 
conrt refusing to postpone a 
ease ... 1973 

Power (Powers) 
of Coarts to try oSences, bs. 

28—30 106, 119 

Eesslotts court may take cogniz- 
ance of the offence triable by 
subordinate conrts ... 106 

Magistrate vrith less powers has 
no power to grab jarisdlc- 
tion ... 106 

Or. P. 0.— 143. 
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conviction for a less serious 

offence 106, 107 

Conrt cannot clutch j'urisdic- 
tion by ignoring facts of 
aggravation 106, 107 

competence of High Court to 

try ofiencea . 107 

cl. (e) does not cut down or 
limit the jurisdiction of 
High Court .. 107 

jnrisdiction given to Sessions 
Judge IS not cut down and 
limited ... 107 

commitment of a case triable by 

a Magistrate 107, 108 

Magistrate may commit all even 
though case against one is 
triable by him . . 103 

description of offences triable by 

each Court ... 108 

Afagistrate eannet deal with 
minor offence where facts 
disclose mere senous offence 103 

same facts disolosing an offence 
within Magistrate’s juris- 
diction and a more serious 
ofieoee ... 108 

when doting trial Magistrate 
discovers that it is triable by 
Sessions Court ... 108 

Sessions Conrt may try even 
though ft is not mentioned 
In col. 6 of sch. 11 ... 109 

oSences nndet other laws by 

whom triable, a 20 109, 110 

if any Conrt Is mentioned in 
the law creating the offence, 
tnableby such Court only 109, 110 
otherwise triable by Court which 

by it 18 shown to be triable 109, 110 
offence nnders. 9 of the Opium 
Act triable by Magistrate 
and Bessiona Judge cannot 


try It ... 110 

Presidency Magistrate cannot 
try an offence under s. 52 of 
(be I^sons Act ... 110 

offence under s 80 can be tried 
only by two classes of Magis- 
trates mentioned fa the 
Act ... 110 

DoUficatlon under Defence of 
India Act ousts jurisdiction 
of regular Courts ... 110 

Local Legislature may make 
offence triable by particular 
tribunal ■.. 110 

offence under s. 80 Mad. Act I 

of 1866 by whom triable ... 110 

offence under ss. 7 and 9 of 

^bhe Conveyances Act ... 110 

offence under s. 29 of Police Act 110 

offence under Bailwsys, Post 


and Telegraph Acts, etc. 110, 111 



2274 


GENBRAI,' index 


PAGE. 


oflcnce under t 81 of Rcgf'stra- 

tion Act ... Ill 

oflenoe under s IR of Bom. 

Village I’olico Act ... Ill 

oflenco under s G9 of Dom, Dis- 
trict Municipal Act ... Ill 

oHencQ under s. ‘iO of tbc IndiftO 

Treasure Trove Act ... Ill 

ofTenco under s. 10 of Sfussnf- 

Tnan Welf Act ... Ill 

offence under a. 68 (3) of DeSgM 

Tenancy Art ... Ill 

Applicability of Code to other 

Courts not excluded ... Ill 

Kuropeau British subjects not 
triable by iccQnd and third 
class Magistrates except in 
cases punishable with lino 


upto Rs. 60, 8. QO A HI. 112 

claim to be tried as such mu*t 

be made before trial ... 112 

offences of children triable by a 
District Magistrate, a Chief 
rresidcztcy Magistrate or a 
Magistrate specialfy em- 
powered, a. 89-B 112,113 

A Magistrate other than one of 

those particularly meutiooed 
may try .. 113 

Exeeplioral-*to try offences not 

J iunisliable with death, r 30 113 

_ stratea with ouhanced — 
under s 20 arc competent 
to try certain offcncca. 
ordinarily triable only by a 
Court of Session ... 114 

obiect of conferring special — . . 114 

luvcstiture of Magistrates iu the 
territories aicutioueil in the 
section 111, 115 

r.iibanced powers under s. SO 
arc vested iu the Deputy 
Commissioners and District 
Magistrates 114. 115 

Assistant Commissioner of 
Ajmerc invested with special 
powers of this section ... 115 

Enhanced poivors sro conferred • 

on District Magistrates or 
Ist class Magistrates for pur- 
poses of administrative con- 
venience 115,116 

Trial Is regulated by Ch XXI 

and not by Cb. XXTll 115, 116 

Magistrates are not constituted 

Courts of Session Il4, 115, 116 
Magistrates must purport to act 

under enhanced powers 115, 118 

District Magistrate empowered 
under a. SO may try all 
oflericcs not pnntsbable with 
death ' ... 116 

Sentences which he may pass 115,113 
Cases which a District Magis- 
trate should refrain from 
trying ... 115 


116 
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District hrngistnila or'lst cls's 
Magistrate with enhanced 
power has no power to try 
ciscs summarily 115, 116 

cases transferred under s. 849 
must not be tried under 
enhanced powers ... 115 

officer exercising special powers 
should rarely try a case 

himself under s, ltC9 ... 110 

How A- first class Magistrate 
without enhanced powers 
can dispose of Sessions ease HO 

Award of ccmrcnsation in cases 
triable by Sessions 
Magistrate with enhanced 
powers is precluded from 
trying case if he tenders 
conditional pardon 116, 117 

Magistrate with enhanced 
powers tries cases as a 
.llagistrate ... 7*® 

Magistrate enquirins * Sessions 
case should either commit 
or dircharge but should 
,AOt make it over to District 
Magistrate With enhanced 
powers 1*6, D8 

Magistrates empowered may try. 

.all eflcncfi except those 
punishable with death . 116, 117 
wbelbbr a case under the first 
part of B. SOI can be tried by 
a Magistrate with enhaaced 
powers 

accused with six previons con* 
victionv of theft should ko_ 
committed 

legality of commitment of a case 
tiiabJo under enhanced 
powers , Ji7, 118 

Accused to bo committed when 
evidence eatablishes prirna 
/■oe/eease — 

‘ apppll from District Magistrate 
with 'cnbaneed powers to 
which Court to he 118. 

. of Magistrates to sentence to 

imprisonment in default of 
fine, B S3 

Higher.— of certain District 
Magistrates, s. 34 , 
ordinary — of ^Magistrates, s 86 
Additional — confcrrable on JJa- 
gistrafes, s 37 

Control of District Magistrate s 
investing — 8,38 
mode of conferring — , e 3® ••• 

continuance of — of oflicers aj^ 
pointed, e. 40 
may be cancelled, a. 41 
to break open doors and windows 
for purposes of liberation, 

6.49 ^ 

to seixo offensive iveapods, t. 63 
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on essape to pumio and retiko, 

s CG 218 

to taVe bond lor oppearanee, 

8. 01 . 2C7 

to restrict warrant, * 07 . 983 

to declare certain publicntiona 
forfeited, and to issue eeacch 
warrants for tlia Boine 
s 09-A . 967 

to impound documents, dc , pro 

duced, s 101 302 

to dispense uitb personal 

attendance, s. HC . 3C7 

to reject sureties, 8. 132 ... 384 

to release persons imprisoned for 
tailing to give security, 
s 194 . SOi 

of District Magistrate to cancel 
any bond for keeping the 
peace or good bcbatiour, 
a. 195 ... 300 

o! cotnauisioned zniliUry officers 

to disperse assembly, a. 131 40i. 

405 

to issue order absolute at once in 
urgent eases of nalsanceor 
apprehended danger, a. 1<4 446 

to .attaeli subject of dispute, 

fl. 146 . . 626 

to bold inrostigatlnn orprellmt* 

nary inquiry, a. 150 .. 5C6 

to record statements and con* 

fessions, s 164 ... 593 

to order esses to be tried in 
d'Berent Sessions dirjslooa, 

. s 176 ... CIS 

to issue sutsmcDs or warrant for 
offence committed befond 
local ]utifdictioa, s. ISO ... C73 

to direct copies of deposition and 
exhibits to bo received in 
evidence, a 160 ... C31 

to commie for trial, s. 20C ... 816 

of Alaglstratc to examine BUcb 

witnesses, s. 213 ... 838 

to summon supplerocstary wit- 

nesses. S. 919 853,854 

to stop proceedings wLcn Co 

complainant, a 219 ... 983 

to try Bnmmrrlly, 8. 2C0 ... 1946 

to invest Bench of Magistrates 

invested with less — ,•.261 1054 
to summon another set of jorora 

and assessors, s. 327 ... 1196 

of Advocate Geoetal to stay pro- 
secution, s 333 . . 1199 

to direetteudae o( pardon, a S33 1311 
to (lamino (he accused, t 819 .. 1232 
to postpona or adjourn proceed- 
ings, s Sll ... 1355 

to direct lailheT inquiry to,b« 
made or additional evidence 
. ...to be taken, s. 375 >. 1375 . 
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of High Court to Confiim ecn- 
tecco or annul conviction, 
a. 37S 1975, 137G 

to suspend or remit senteoeea, 

a. 401 . 1403 

to commute punishment, a 401 HOC 
of appellate court id disposing of 

appeal, g 423 . 1471 

to appcil from order of acquit- 
tal . . 1475 

in appeal {com order of convic- 
tion 1477 

to niter charge or finding into 

one for graver offenca . 1484 

to alter conviction for cue 
oSen''e into conviction fjr 
teaser offence . 1481 

to alter conviction into one of 
the elements of the com- 
posite offence 148C 

of High Court to alter convic* 


one ot abetment thereof 14S8-1489 
of appellste court to direct seeuri> 

ty ... 1493 

to saoction a compromise ... 1496 
of appellate court to apply s 562 1496 
«( High t'ouit upou mterfetcnca 

with verdict 1496, 1499 

to go tsto iacta 1429 

of appellate court after teking 
additional evidence to direct 
prosecution 1503, 1509 

to reserve qu'stiocs arising in 
oriiinal junadictmn of H'gh 
Court, a 434 , . . -1514 

to call for records of inferior 

courts, 8, 435 ... • 151C 

of Sessions Judge to call for 
and examine the record ... 1520 
of tovuiou after prior leiusal 

1522. 1523 

of District ^fagi^trate to call — 
for records of the Sob- 
ordinate Magi»trate 1523, 1594 

of District Magistrate to refer 
the proceedings of a Sessions 
Judge ... 1524 

to order inquiry, a. 43G ... I333 

of Sub-Divisional Magistrate 
to witbdrawease 1536,1537 

of couvta directing fuitber in- 
quiry . 1543. 1544 

of Magistrate msking in* 
quiry 1544, 1515 

to order commitment, s. 43T... 1547 
of joint or Additional Sessions 
Judge under Chap XXXIi 15(9 
to refer proceedings of superior 
eoovt ... 1EC3 

to refer question of law .... —1563 
to lake evidence under S.43S ... 1.563 
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of High Conrt In dealing with 
a reference ... 1564 

High Oourt’fl — ol . revision, 

439 1564. 1665 

to qu<ieh proceedlngfl ... 1685 

to alter or reverse an order ... 1586 

to order retrial ... 1587 

to direct further evidence to 
be taken ... 1588 

to allow composition ... 1591 

to order restoration of pro- 
P«»‘y ... 1591 

to deal with non^appealing 
accnsed 1531.1592 

to exponge remarks from lower 
Court's judgment 1592,1593 

to enhance sentence 1593,1600 

to alter finding and enhance 
sentence ... leoo 

to revise an order of acquittal 
and order retrial 1603,1604 

to convert conviction on a 
lesser offence into one on a 
more serious offence nnder 
ts. 423 and 439 1605,1607 

— to hear complainant before 

issuing a rule 1617, 1618 

— of Civil and Revenue Courts 

to complete inquitv and 
commit to High Court or 
Court of Session, s. 478 ... 1690 

— to Issne directions of the 

nature of i habeat corput, 

481 ... 1753 

— of High Court outside the 

limits ofappellate jurisdte* 
tion, B 491-A ... 1759 

— to appoint pnblio prosecutors, 

8, 493 ... 1760 

— to direct admission to bail or 

redoetion of bail, a. 498 ... 1785 

— to order sufiieient bail when 

that first taken is instiffict. 
ent, 8. 601 ... 1792 

— of provincial Subordinate 

hfagistrate to apply (or issue 
of commission, s. 606 ... 1600 

— to direct levy of amount due 

on certaiu recognizances, 

*• 5*6 ... 1829 

— restore possession of Immove- 

able property, s. 623. ... 1850 

— to sell perishable property, 

• 525 ... 1802 

— of Governor General in 

Council to transfer cares 
and appeals, b 637 ... I90t 

— to authorize Distnet Magis- 

trate to withdraw classes 
of cases, s. 628 ... 1905 

— and duties of Magistrate to 

whom case Is transferred 1913 

— ol Sessions Court in British 

paluchislap ... 1919 
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— to summon material witness 

or examine person present, 

8 . 640 ... 1971 

— to appoint place of imprison- 

ment, 8 641 ... I97fl 

— of Presidency Magistrate to 

order prisoner in jail to be 
brought up for examination, 

8.542 ... 1979 

— of conrt to pay expenses or 

compensation out of fine. 

8 546 1960,1931 

— to Police to seize property 

BDspected to be stolen, 8 650 1990 

— of superior officers of police, 

■ 551 ... 1991 

— to compel restoration ofab* 

ducted females, B. 553 ... 1993 

— of ebartered Bigh Courts to , 

make rules for inspection of 
records of subordinate 
conris, 8. 554 ... 1994 

— to decide language of courts* 

a. 558 ... 3003 

provision for — of Judges and 
Magistrates being exercised 
by tbeir successors in-oSce, 
a. 569 3006,3009 

saving of inherent — of High 

CicuTt, 8. 661-A ••• 3009 

Inherent — of High Court to 
alter or review judgment in 
criminal cases 3010 

— to quash proceedings ••• 3014 

—to excDse personal attendance 8014 
—to order rentitution of property 2014 
inherent — of subordinate 

Courts ... SOU 

— of conrt to release certain 

coniicted offenders on pro- 
bation of good conduct 
instead of sentencing to 
punishment, a. 662 ••• SOU 

Preamble 

oi the Coda ol Criminal Procedure 1 
• purpose of a ... 1, 3 

object of »• I, 3 

Pregnant woman 

postponement of capital sentence 

on — , B. S83 ... 13S0 

only High Court has power of 
postponing the execution of 
sentcnco of death passed and 
Confirmed cn a — ... 1380 

Preliminary Inquiry (see Inquiry) 
should be held before making 

complaint ... 16C9 

not a general rule, bnt each esse 
must depend on its own 
facts 1670 

8 . 476 not imperative as re- 
gards — , ... 1670 

conrt to determine 1670 

law inquires only such, — as 

pecessary ••• 1670 
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penal servitude for an offence punishable with imprison- 
ment, and the person undergoing the sentence is after 
its execution to undergo a further substantive sentence, 
or further substantive sentences, of impiisonment, trans- 
portation or penal servitude, effect shall nob be given to 
the award of imprisonment in default of payment of the 
fine until the person has undergone the further sentence 
or st-ntencea. 

Sub section (1). — Where there are two trials and two convictions, 
s. 397 provides that the latter sentence of imprisonment shall commence 
at the expiration of the imprisoment to which the convict has already 
been sentenced; and s. 398 (1) provides that nothing m s. 397 shall be 
held to excuse any person from any part of the punishment to which be 
is liable upon his former or subsequent conviction(l). 

Sub-section (2) — In the absence of any provision such as is con- 
tained in sub-section (2) it was held that when a convict is imprisoned 
under two warrants, which order consecutive punishments, the first 
warrant should be completely executed, both m regard to tbe substantive 
sentence of imprisonment and the iicprisonmeot m default of payment 
of fine, before any effect is given to the second warrantfS). This decision 
is no longer law. 

399. (1) When any person under tbe age of fifteen 
Conflnemest ot pontenced by any criminal court 

yoothfui cflendate to imprisonment for any offence, the 
In reformstoriei. court may direct that such person, in- 
stead of being imprisoned in a criminal jail, shall be 
confined in any reformatory established by the Local 
Government as a fit place for confinement, in which 
there are means of suitable discipline and of training in 
some branch of useful industry or which is kept by a 
pet son willing to obey such rules as the Local Govern- 
ment prescribes with regard to the discipline and training 
of persons confined therein. 

(2) All persons confined under this section shall be 
subject to the rules so prescribed. 

(3) This section shall not apply to any place in 
which the Reformatory Schools Act, 1897. for the time 
being in force. 

Definite sentence of imprisonment necessary. — A Magistrate 
should first pass a sentence of imprisonment and then direct that, 
instead of uuder.going the sentence the oS'ender should be sent to a 
Reformatory School for such period as tbe Act and tbe roles framed 


(l) Mmaffar ▼. A'mperor, P R. W B»t Dn Cr. Cm. I8J. 
t894 Ct. 
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provisions of s. 370 do cot 
,, apply to a c%so under Work' 
men's Breach of Contract 
Act ... 1371 

, . scope of el. ( f) ... 1871 

scope of cl (j) ... 1371 

appeal from sentence of — , 

- , 8 4X1 .. H38 

sentences by — when appeal* 

, . able ... 1133 

two concurrent pontencee each 
of six months' imprisonment 
passed hy — not appealable 1438 
order by — under s. SB2 not 
appealable ... 1433 

reference by — to High Court, 

8 433 ... 1513 

application of the section . . 1513 
Histriet Magistrate has no 
power undee 8. 432 to refer 
case to High Court .. 1513 

8 432 only applies to — .. 1513 

refereneo must bo on a ques* 
tioo of law and not fact ... ISIS 
duly of High Court on refer- 
ence ... 1513 

, when reference Improper 1513, 1514 
disposal of ca«e according to 
, decision of High Coort, 

. a 433 ... 1514 

right to begin In reference 
..by— 1614 

orders of — are eubject to re- 
vision by High Court ... 1533 
statement by — of grounds of 
* his decision to bo considered 
by High Court, 6,441 ... 1618 

scope and e&ect of e. 441 .. 1616 
omission to record reasons for 
conriction, eflsct of ... 1618 
power of — to make coroplsiul 1666. 

. . 1057 

is a Magistrate of first class for 
. the purposes of e 47G 1656, 1657 

poiver of — to order prisoner m 
. jail tC be brought up for 
, examination, s 542 . . 1979 

Presidency Town 
ppplicadcn of Code to the police 

in — ■, ... 14 

to be deemed districts, s. 7 (4) . 68 

appointnicnt of Presidency 
tlagistrates for each — 

, . 8. 18 ... 98 

applicability of provisions of 
8, 1C4 to a oanlessioD ro* 

.corded in a— 696 

compensation to persons ground- 
lessly given in charge In — , 

S. 65J ... 1993 

Prevention 

of oOcnccs part IV SOI, 655 

object of Chap. VIII is tbo — , 
not the punlshmcut ol 

SOi 
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of cognizable o&enccs by police, 

B 149 ... 654 

• power to stop a pne which Is 

held without a license ... 554 

* interposo explained ... 654 

Information of design to commit 

such offences, s. 360 ... 654 

duties under s. 150 may be 
performed without refer- 
ence to local jurisdiction ... 651 

arrest to prevent such offences, 

e. 151 ... 554 

arrest without emergency con- 
templated by B ISl 654, 555 
of injury to publio prooerty ... 655 

Previous Acquittals or Convictions 
bar subsequent trial, 8 403 1407, 1408 

principle governing tula ... 1408 

Magistrate's jurisdiction to issue ' 
process agafost person not 
pl.accd on trial ... 1409 

effect of previous acquittal on an 

absent accused --- 4409 

“ Tried, ” meaning of 4409 

acquittal under s. 347, whether 

bars further trial 1409 

dismissal of composite eoa- 
plaint without ootieing the 
allegations as regards one of 
the offences no bar as to that 
offence ••• 1410 

order of discharge under e. 203, 

253 or 259 ... 

acquittal must have been 

formally recorded ... 1410 

accused must have been direct- 
ed to appear ... 1410 

refusal by the Ufagistrate under 
8.476, to file a complaint 
against an accused person .. 1410 

second application for main- 

tcasDce ... 1420 

irregularity in the first trial ... 1410 
no bar to accused being sub- 
acqnestly tried of the same 
oSeace •” 1410 

court has nothteg to do with 
the evidence given in the 
first trial — 1410 

omission to prepare a charge 

fa writing -- 1410 

absence of complaint, effect 
of 2410, 2411 

acquittal for want of sanction 1411 
conviction or acquittal -bars a 
second trial on the same 
charge 1411 

no distinction between acquit- 
tals after trial and acquittals 

under sv 217. 345 and 494 14If 

dismissal of a complaint after 

charge ••• 2411 

dumisval of summons case 1411 

compounding of an -oQonce ' . 
under 6. 345 •— 1411 
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proceediDgs held not had tor want 

ol — ... 1670 

where pritna facie case made 

ont no — necessary ... 1670 

Judge baring dear prool ot cri* 
tninal oSenea can proceed 
without — . . 1670 

not always necessary in proseeu- 

tion under a 911 . 1671 

Magistrate not bound to institute 
fresh inquiry when order 
lor prosecution of witnesses 
Is made after their cross ex*, 
mination laorer ... 1671 

where necessary ... 1671 

nature and extent of — 1671 , 1679 

procedure in— ... 1679 

power «! court to take erldence 

on oath holding a — ... 1679 

examination of person against 
whom inquiry is made is 
ultra vires ... 1679 

who can hold the inquiry 1679, 1673 
notice to accused 1673,1674 

•— whether eiril sod revenue 

eoort hound to bold, e 478 1690 
— and procedure under i. 478... 1699 

Preliminary Order 
Is aecenty proceedings, 1 . 119 ... 360 

copy of — mast he eetred open 

the aoenaed, IIS ... 366 

omission to send copy of — ... 866 

ilaglstiate bound to make pte- 

limmary order ... 484 

omission to make preliminary 
order curable ... 484 

pielimicary order should be 
complete ... 486 

jurisdiction hy omitting to 
mention source of Istorma* 
tion 486. 486 

failure to mention grounds on 

which order la founded ... 485 

Magistrate should state grounds 

upon which he Is satisfied . 485 

parties concerned sbonld be 
informed ot the grounds .» 485 

omission to state grounds in 
the preliminary order 485, 460, 487 


object ot causing Magistrate 

to set forth reasons ... 466 

omission to record source of 
Information does not In* 
validate proceedings ... 466 

validity of an order which 

does not refer to the grounds 486, 

487 

cancellation of — on cossa* 

tion of appeobension ... 615 

proceeding may be dropped at 

any stage ... 515 

order can be cancelled only on 
facta 616 
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order must stand until it Isprov. 
ed that there Is no longer 
any likelihood of breach ... 615 

Presentation 

ot petition of appeal, when In* 

valid ... 1459 

of petition of appeal hy person 
authorieed by appellant, 
whetbervalld ... 1459 

limitation for — ot appeal by 

prisoner in jail ... 1461 

Presidency Magistrates 
'Magistrate of police* means, s 3 16, 17 
IS not a District Magistrate or 

Magistrate of the first class 17, 67. 


one class of criminal courts, 

a. C ... 64 

appointment of, a. 18 ... 98 

distingnisbed from District 
Magistrate and Magistrate 
first class 67, 9S 

iosUnees, from decisions >•> 99 

appointment of pleader as ... 99 

jurisdiction of ... 99 

not to try oCenee under s 188 99 

aobordinatiOD of — to Chief 
Presidency Magistrate 99, 100 

power to inquire Into a caso 

committed by the Coroner... 100 

powers ot,e 18(9) ... 03 

appointment for definite petUd, 

e. 18 (3) ... 93 

benches of. s 19 100 

locel limits of jurlsdletion of, 
s 90 ... 100 

jurisdiction ot — in respect of 

ports lOO, 101 

conflict between the jnrisdi:- 
tion of a — and of Coronet 
removed ... 

ofience committed on the High 
Seal ... 

may rehear a case but can- 
not transfer a revived case 
records of evidence in — s' 
courts, a 863 ... 

amendment ... 

evidence in appealable eases 
should he dnly recorded ... 
duty o( ^ .11 

how the evidence should be 
recorded 
•cope of 
sub-a. (2) 

sub-B. (3-A) ... 

enb-s. (3) 

subs (4) ... 

judgment of — , e. 370 ... 

tcopo of a S70 

not bonnd to state reasons for 
conviction ... 

omission to record tome of the 
particulars required by 
e, 870 does not vitiate trial 


1331 

1331 

1331 

1331 

1369 

1370 
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*ct ccjistitatirg cssre tbaa cce 
cSenec; connciica ia mpeet 
c! cce CO tar to trikl cl 
another ... 1120 

ecETioticn cnder s. 22S co tar 
to trial under s. 355. 

1. P.C. 1420.1121 

aeqcittal cf cSenee tmder 
e. S25-14T does cot bar trial 
under s. 302 ... 11-21 

acquittal ct cSenc* under 
s. 4Cd dees not bar trial 
under e.4S9 ... 1121 

acts constituting efecce ueder 
two or more enaetsteats, 
accused cot liable to be 
Funiibed twice 1491. 1122 

prosecaticn nay be under 
either ot those enactnenta 1191 
separate secteneea under s. 47 
(a) of the B. and C. Excise 
Act and e. 9 els. (e) of the 
OplunAet ... 1121 

ecnricticcs both under a. 253, 

LP.G. and s. 101 c! the 
BaQway Act cct tnstaluable 1421 
when cue act eenstitutes two 
cSeaees under the sane Law. 
separate sesteccea «aa be 
indicted ... 1121 

explanation exeapta dlsnlsaal 
ef a eosplaint cadet a. SI9 

1191. 1192 

when acncsed acquitted Judge 
cannot eccae to adverse con* 
elusion against hnn deeid* 
ing a subsequent appeal ... 1492 
ground that proceedu:gs are 
barred under s. 403 (t) set 
taben in revision petiticn. 

High Court can tabe notice 
clitiuomolu ... 1133 

English law cn the subject 1472. 1131 
bew proved, s. 511 ... 180S 

Preriona coaTictiona — see also 
previous acquittals or ecsvielions 
procedure in case cf, ev 355-A 
and 310 1031,1183.1151 

scope and object of s. 3!0 ... 1181 

an knowledge ef — is with- 
held from Jurors and 

Assessors ... 1154 

for it may prejndlee accused... 1184 
UlcstraUve cases ... 11S5 

when reference to — can be 
made ... IISS 

— inBerar ... 11S5 

when — can be proved 1155,1186 
when evidence of — may be 
giteo, s. 311 ... 11S6 

when bars subsequent trial. 

s. 403 1497, lies 

bow preved, s. Sll 1809 

must be proved itrirtly ISOS, 1809 

p-oef nqoisite ... ISC9 
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identity must be prured ... 1SC9 
finger iapresslona bow fir 
evidence el identity 1S09, ISIO 
filing cf certifimte as the bind 
required by $. 511 (4) cot 
It^f proof cf— ... ISIO 

Prirate persons 

arrest by, s. f9 207, 9C3 

procedure cn such arrest, s. 53 

207,203 

cf cue who in bis view com- 
mits cficnce 203, 2C9 

caunct arrest, cn mere su- 
spieien et information ... - 209 

conditiocs should be strictly 
complied with ... 209 

escape cr rescue prmishabie if 
arrest lawful ... 209 

arrest by a person Is whose 
presence ofience is eeteem- 
milted is cot lawful ... 2^ 

lUustrative eases ... S09 

person in whesse presence 
oSence u cemsutted may 
cause the cSender to b« 
arrested 209, SIO 

person arrested shsnld he made 
over to a Ibhce OSeec •- 310 

— to a ehaubidir — 2^0 

action cl police to whea a 
man arrested under e. 132 
Railways Act is zsade ever 910 
person anestmg i»ed cot bis* 
aeli tabs the efiender to a 
pclice-staticn ... 318 

he may forward him la charge 
cf a village servant ..* 310 

rescue frem the custody cf 
person ia charge — 310 

tabieg cfender to the blagis- 
trite and cot to police ... 219 

chasbidar may receive the 
custodv ef a persen arrested 
by * -. 211 

interference by High Ccert 
with acquittal at the inst- 
ance cf — , 1570, 1577. 1573. 

1607, 16CS 

applleatin in revisicn by — 1531 

Privy Couacil Appeal 
la criminal matters 112S 

when entertained ... 1429 

case where ecme substantial 
and grave isjnstiee bas 
beendooe ... 1429 

ccnvicticn cn p-artly Inadmis- 
sible and enrehaUe evidence 1436 
princirte covemiac Interfer- 
ence with — 1496 

verdict of criminal ccurCs in 

Indta ... 1136 

Privy Couceil Is not a court cf 
criminal appeal ... 143 
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withilrawal’ot complaint wUh 
consent of court ... 1111 

diseharge or acquittal for want 

of complaint ... 1111 

preparation to commit daeoitj 
and collecting men to wago 
war . 1119 

first trial ending in discharge 1114 
•vrong order of acquittal . 1119 

nso of expression ".acquitted” 

m place of d scliicgc .. 1119 

order releasing not intended 

to operate as acquittal ... 1113 

summarj dismissal of com* 
plaint or diseliargo ot 

accused whether inratiably 
bars inquiry on second coru- 
ptaint on eema facta ... 1113 

court of competent jurisdiction, 
acquittal or eoaeletion must 
be by a ... 1113 

offence tried sNitbout jutlsdic* 

tion 1413. 1111 

court competent to try the 
offence . lltl 

conafdcratioD in detetmioiog 
competency ■ lit! 

council of elders . 1411 

Tillag« beadmso in Burma 1114 

Tillage Ifunsif in Madras . III! 
trial io Natiso Stale 1111 

oSences against Abltaci Laws 
In Bombay ... Ull 

tbe oSence mutt be same . 1115 

diSerent olfenccs based on 

diSeient facts . 1115 

practical test .. 1115 

same oOeneo includes offenco 
ioToIted 1115 

accused subsequently charged 
with conspiraey of which 
that oflence is alleged to 

form a pact . 1115 

same facts, conviction for felling 

timbers in excess of iicenso 1115 

acquittal ot an oSboco under 
6 127 bars subsequent trial 
for an offcoce of noting . 1115 

acquittal of an offenco under 

E. 302 bars trial under s 201 lii5 
acquittal of on offcuco under 
tbe Feuat Code bars trial 
under the ItcgisCratiou Act llIS 

acquittal under s. 121.A bars 

trial under s 120-U . 1115 

charges framed in a diflcccnt 
manrer aud under a diflc* 
rent section . llic 

subsequent prosecution on dilfo* 

rent facts .. lllC 

accused cannot bo retried 
simply bc''ausc tbe oflcBco 
IS a couUnUiog ouo UlC 

trial for diCoroot oftcuccs upon 

the same lads IllC, 1617 
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SMqntttal under a wrong 

section . 141C 

protection offered by section 
extends to different offences 1116 
conTiction under 8 02 B Com- 
panies Act does not debar 
sabsequent ttiil lor criminal 
breach of trust . IIVO 

acquitt il on a charge under 
8 101 docs not debar a trial 
under s 413 lllC 

acqailtal on a charge under 
a. 400 bars trial under 8 303 1417 
acquittal on a ebargo under s 

lOdbarstri-il under s 477-A 1117 

acquittal on a charge under 
s 03 bars trial nndec ss Iff? 
and 4.71 read with s 120-B 1117 

acquittal on a charge under 
s 397 bars tn.at under 8. 37ff 1417 

acquittal CD a ebargo under ss. 

3SO and 111 bars trial under 
8 51-A Calcutta Police Act 1117 
acquittal on a charge under 
8 ICO tars teial under s 10 
(b)oi tbe Bombay District 
Police Act . 1117 

acquittal on a charge under 
8 68ofCnlcutta Police Act 
bars trial under s. 103 (in) of 
tbe Merchants Shipping Act 1417 
property stolen at different dates, 
absence of proof that it 
passed at one and Bams 


time . 1417 

distinct offences, subsequent 
trial for offence committed 
in same transaction .. 1418 
conviction under s 323, I.P.O. 
docs not bar trial under 
8. 3 (IS) Madras Town ITuis* 
aocc Act . 1418 

conviction under s. 379, I P C 
DO bar to trill under s 9 of 
the Opium Act 1418 

acquittal on a charge under 
6 155 of tbe U P Muni- 
cipality Act no bar to truJ 
undeces i&Q andSSJ, I.P.O. 1418 
other illustrative cases 1116,1119 
death In consequence of tbe 
■DjuricB , contingency men- 
tioned lu illustration (c) 1120 

further evidence duclcsing 

gvAvet offence .. 1130 

couMctton under s 31 of tbe 
Itangoon Police Act b.irs 
trial under s 467, 1 PC... 1120 


acquittal of an offence nndvr 
s 312 of ibe Bombay City 
Municipal Act bars tritl 
(or failare to remove bal- 
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In case o{ accueei3 bcin^ found 
by Magistrate to be luoatic, 

B 461 ... 1C33 

in case of persons commtttod 
before Court of fiession or 
Higb Court being lunatic, 
s. 465 ... 1631 

iu cases meationed in a. 195, 

s. 17G ... 1646 

of offences eommitted before 
civil or revenue court, s. 

479 ' ... 1693 

in certain cases of contempt, 

8 480 ... 1603 

wharo court cousideta that caso 
should not bo dealt with 
under 8 480, s 482 ... 1701 

scope of a 482 ... 1701 

absence of explanatory state- 
ment by accused ... 1701 

on forfeiture of bond, s S14 ... 1815 

in caaa ot iasolNencj or death of 
surety or when a bend ta 
forfeited, s S14-A .. 1827 

by police upon seieuro of proper* 
ty taben under s. 61 or 
stolen, 8 523 (1) ... 1857 

where owner of property seized 
•O'u’siiCi^'a s hi'i W ••• ' 
where no claimant appears' 

within S1X mouths, 8 524 ... 18C0 
la eases where whole esse is 

trassferret ... 1907 

of claim of a person to be dealt 
with as European or Indian 
Biiush Subject, oT as 
European or American, 8. 

62S-A ... 1915 

If person ordered to give eesurity 

is unable to do so . . 2023 


Proceedings 

of Legislature, whether can bo 
referred to as legitimate 
aids to the construction 
of an Act .. 6 

what ace judicial— 45,46.1667 

what are not judicial — 46.47 

nature of — under Chapter . 

VIII 333,334.1023 

fresh “ on entirely tte«h 

materials under a. 119 ... 880 

transfer of — ueder e. 107 „ 400 

dropping of — under s 133 418.429,430 
natureof — ucdore.lSS 431 

stay of — nndec s. 139 A. ; . 439 

nature of — under 8 116 473,471,1023 
stay of — under s 115 ... 516 

conversion of — from those 
under a 145 inlo those 
under e. 147 ... 632 

striking of ~ under 8. H5 ... 531 

revival of — uudor 9. 147 518 

‘person proceeded against under 
security section not entitled 
' ' to copies ol Btatementa made 


* . - PAGE. 

undoes, 1G2 ... 590 

diary of — in investigation 

8, 172 629,630 

— without foiiaally taking 
cognizaoee whether ehould 

be set aside 685,686 

fresh — after discharge .. 695 

appUcatiou of s. 19 1 to proceed- 
ings under Chapter VlII 698,699 

Omission by Magistrate to 
inform accused that he is 
entitled to have his case 
tried by another court may 
he a ground for setting 
aside — ... G99 

tranvfer of — under B 110 ... 700 

transfer of — under s. 107 .. 700 

compfaint during pendency of 

— , whether proper 718,719 

s 195 (I) fe) refers to an offence 
commuted by a party to 
the — 731,732 

fresh — after discharge under 

8 353 1013,1013 

$8 254 and 255 apply to— 
under s 110 

6 256 not applicable to 

security— 

piotidnie -wbeie acca'id det* 
cot understand — , s. 841 ... 
omission to czamins a person 
’ called upon to give security 
in security — not 
illegality 

power to postpoDo or adjourn — , 

s 844 1!55,\256 

stay of criminal ■— pending 
civil euit 
submission e 

Magistrates and 
reasons therefor 

8 350 applies to — under 
8.107 

— under B 145 

— under U. P. Municipalities 
Act 

committal — 

— for security to keep the 

. peace . ••• 

— to furnish security for good 

behaviour 

power of District Magistrate to 
refer the proceodings of a 
Sessions Judge 
atay of — under s. 495 
High Court can rectify material 
error iu the — 
power of High Court to — quash 15S3 
In court 1665,1667 

need not necessarily bo between 
two p.artics actually cited 
before oourl •• 1665 

dvpirlmental Inquiry is not a 1665,1666 
Statement made to hfagistrato 

in his executive' capacity ... 1666 
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1259 

superior 

ICCOtdiDg 

1288,1389 
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mero tn’stake in ezeroieo of 
jansdiction is not eoangh 
to sustain appeal but justice 
mast have been srt at 
naught . . 1}27 

grant of ball pending *— 1788, 2012 

Probation 

release of first offender on — of 

good conduct, s. SC2 2015, 2022 

Procedure 

laws of — whether can have 

retrospective effect ... 15 

when ingress not obtainable, 

8 48 ... 181 

when Police Officer deputes 
subordinate to arrest with* 
ont warrant, s £6 ... 203 

when semce cannot be effect* 

ed as before provided, s 71 225 

on arrest of person against 
whom warrant iasned, a. 85 217 

bj 'Magistrate before whom 
person arrested ts brought, 
a 66 ... 217 

as to letters and telegrams, 

B. 95 ... 315 

in High Court, s. 99-F . . 291 

of Magistrate net empowered to 

act ondet sub.-s (t) of 

8 107 ... 919 

to be followed la loquirj under 
f 8.107 831. 832 

to be observed under s. 109 ... 813 

SB to secutlt; io respect of person 

in conrt, s. 113 ... 864 

to be followed lo an inquiry 

coder Chap. X .. 417 

on showing cause against re- 
moval of nuisance ... 427 

where the person claims jury, 

8 138 ... 431 

where jury finds Magistrate’s 
order to be reasonable, 

B. 139 ... 434 

where existence of public right 

Is denied, e 139 A . . 436 

on order being made absolute, 

8.140 ... 440 

on failing to appoint ]ory or 

omission to return verdict, 

B. 141 ... 443 

where dispute concerning land, 
etc , IS likely tocaneo breach 
of peace Inquiry as to 
possession. Patty in posses- 
eion to retain possession 
until legally evicted, B 145 469 

under s 145 503, 504 

where cognizable offence inspect- 
ed : where local imestiga- 
tion dispensed with where 
I'olice OCicor Incbarge secs 
no Bufficient ground lor 
investigation, e. 167 ... 565 

when investigation cannot be 
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completed in twenty-four 
hours. B 167 ... 621 

Magistrate’s — on arrest, a. 186 673 

where warrant issued by subordi- 
nate Magistrate, s. 187 ... 673 

by Magistrate not competent to 
taka cognizance oi the case, 
a 201 ... 783 

in inquiries preparatory to com- 
mitment, 3 S07 .. 818 

on commitment without charge 
or with imperfect charge, 

8. 226 874 

in summons cases, a 241 ... 963 

when no such admission is 

made. 6 244 ... 968 

in warrant cases, s 251 ... 1001 

in case of previons convictions, 

8. 255-A . . 1021 

for summons and warrant-cases 

applicable, s. 262 ... 1055 

when Jnror ceases to attend, 

Bio. 8.263 ... 1083 

when Aasessoi is unable to 

attend, s 285 ... 1093 

after ezamiDation of witnesses 

for prosecution, s. 2S9 1110 

where jury differ, s. 802 .. 1169 

where Sesiions fudge disagrees 

with verdict, 8 807 . . 1163 

in case of previous conviction, 

8. 310 ... 1183 

in trial of persons under s. 839, 

B S39-A ., 1224 

where accused does not under- 

stand proceedings, s 341 ... 1229 
of Provincial Magistrate in cases 
where he cannot dispose of, 

8 346 ... 1279 

when after commencemeot of 
inquiry or trial. Magistrate 
finds case should be com* 
mitted, 8 347 .. 1283 

when Magistrate cannot pass 
sentence sufficiently severe, 

8 349 ... 1287 

in regard to such evidence when 

completed, a 360 ... 1320 

where Magistrate erconeocsiy 

dismisses an appeal ... 1367 

in case of diSerenco of opinion, 

8 37B ... 1376 

in cases submitted to High Conrt 

for confirmation, e 379 ... 1379 

in cases enbmitted by Magistrate 
not empowered to act onder 
B 663, E 860 . 1379 

if pnnisbment cannot be in- 
flicted under s 394.6 395 1394 

when appellant in jail, s. 430 1460 

where judges of Court of 
appeal are equally divided, 

B. 429 ... 1509 

in summons-cases, s 445 ... 1624 

in warrant cases, s. 416 ... 1626 
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but Magistrikto rceotumeziding 
prosecution U disqualified T9ii 795 
position of accnsed in an in> 
quiry under b, 203 ... 795 

practice of sending notica to 
tbe accused ... 795 

accused baa no locus standi 
to appear or to be represented 795 
but be may bo allowed to 
watch proceedings 795, 79C 

mode of taking evidence ... 796 

prosecution for false charge 
upon evidence recorded 
under s. 303 ... 796 

submission of report 796,797 

report to be made to the Ma- 
gistrate who sends tbe 
case ... 796 

transfer of case for considering 
report ... 796 

copy of report may he given ... 796 

iotarferenee by High Court 
in revision ... 797 

issue of — B. 20i ... 808 

scope of 8. 204 ... 808 

* two blagistrates with Identical 
powers In the matter of tak- 
log cogQissnce 800, 609 

warrants directed by one 
signed by auotber ... 809 

proper officer to issue the war- 
rants ... 809 

the Magistrate to whom a 
case is transferred has juris- 
diction to issue ... 809 

Issue of warrant la anticipa- 
tion of an oOenea being 
committed ... 609 

there must bo sufficient ground 
for proceeding to juelify 
issue of 809. 810 

failure to substantiate allega- 
tions on oath ... 809 

allegations coupled with state- 
ment and affidavit giving 
rise to adverse inference ... 609 

court to satisfy that a proper 
case is made out for Issue 
of ... 809 

discretion is wide but not un- 
fettered ... 609 

ought to be Issued upon 
materials ... 809 

prtmo facie case is made oat 809,610 
— should issue against all 
accused ... 610 

first issuing against one and 
then against all . . 810 

voluntary appearance of ac- 
cused 610 

refusal to issue ... 810 

issue of warrant instead of 

summons 810, 811 

cancellation ol order ... Bit 


PAGE. 

issue of — In rival complaints 
and counter-cases ... 811 

shall not bo issued unless-— 
fees paid. fl. 201 (3) ... 811 

leg'll obligation to pay — fees 
for issue of summons to wit- 
nesses ... 811 

fresh — fees for resummoning 
witnesses ... 611 

application for maintenance 
not to be dismissed for 
failure to pay — fees ... 611 

Process-fee 

process shall not be issued 

unless — paid, a. 204 (3) ... fill 

legal obligatlou to pay — lot 
issue of summons to wit- 
nesses ... fill 

fresh — for resummoning wit- 
nesses ... fill 

application for maintenance not 
to be dismiss^ for failure 
to pay 611 

'Proclaimed offender 

must be reported to Magistrate 

or Police, B. 45 170, 173 

meaning of — 178 

onns of proving fact of proclama- 
tion Ilea ou prosecatloa 

178, 197 

may be arrested without war- 
rant, B. 54 169, 190 

Proelaim&tion 

for absoonder, s. 87 SIS 

process to compel appearance 

of persona 348, 349 

Magistrates of all classes may 

issue 349 

‘absconder,’ who is and when 
action can be taken against 
bim 349, 351 

Magistrate most find jodlcially 
that the pecsoa has abscond- 
ed ... 219 

evidence must be taken as to 

absconding ... 350 

record of evidence under s 513 350 

Magistrate must be satisfied that 

accused Is evading justice 250 

day be issued against any 

person ... 350 

previous issue of warrant is a 

condilion precedent ... 350 

even in a case in which a earn- 
mens should ordinarily 
issue ... 350 

non-compliance with s. 90(5) 350 

court most await return of 

warrant before issuing 350, 351 
person filing petition against 
order issuing warrant can- 
not be said to be abscond- 
ing — 351 

'abscond' what H implies — 861 
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no order for prosecution Jn 
re«p?et of statement 

uoconrc’ted T\ith judieral 
proceedings . 16C0 

hetd to bo indictal proceedinga, 

iDstances from decisions icC7,lCGS 
need not be Judicial . IGC3 

proceedings to confiaeate 

security rvhen to b« taken .. Iha3 
Magiatrnte having outside 
knowledge of — , wheibor 
a g'ound for transfer .. 1881 

e 63G applies tj — under 

chapters VIII and XII 1901 

stay of proceedings pending rule 

Issued by High Court 1902 

proceedings in wrong place, s 

6 Gl ... 1925 

Process 

postponement of iasue of — 

B. 202 763, 764 


scope and application of s 202 
proeuioos of sections 203 and 
803 arc inapplicable to peti* 
tion lor maiutenance 
not are they applicable tose* 
eunty proceedings 
application under a 107 can 
be sent to a Zsildar for re> 
port 

action under s 802 canoot bo 
taken la loqanj under 
t. 117 

preliminary inquiry can be 
ordered in any ease in which 
the Slagistrate thinks fit . 
as where a complainant is oot 
speaking from persouat 
knowledge 

circumstances under which 
court may postpone issue of 
pcoceis and direct a prelum* 
usry inquiry 78G, 787 

inquiry mast be directed bo* 
fore and not after issue of 
pTcceifl 76C, 787 

when Msgislra'e directs id 
qauy be must wait for re 
port before issuing protess 767 
independent inquest cuDDot 
take the pUco of inquiry or 
investigation . 787 

cb;cction of inquiry or lovestl 

g-tionunders '202 787.783 

nature of inquiry vanes with 
tbo ciccuniatanccs of each 
case T6S 

Magistrate niiy cither make 
tho inquiry himself and 
direct It Co be made by 
BuborJiiiato Magistrate or 
police 788 

power to direct inquiry by a 
snbordiuilo Magiotrato or 
police - 138, 163 


78S 

785 

785 

785 

785 

786 

78C 
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third class Magiatrato cannot 
direct an inquiry orinvestl* 
gatioii . 789 

Magistrate's power to hold in- 
quiry . 789 

in order to ascertain the truth 
or falsity nfrompiaint .. 789 

ho may look police papers for 
the purpose ... 7S9 

evidoiice liow to bo recorded... 703 

police inquiry caunot tako Che 
place of evidence . 789 

stay of proceedings . 790 

second inquiry 790 

local investigation . 790 

wbit it means .. 790 

function of ollicers making — 790 

focal inqniry on a previous 

petition .. 790 

wh > may invcstig ite 791 

Msgistrste cannot both in- 
quire himvcll and direct in 
investigation . T91 

subordination of Magistrates 791 

subordinate Magistrate seed 
not b» one wbo is competent 791 

Magistrate may esercise all 
Magisterial powers . 791 

local inquirv by pleader not 
to be ordered 701 

iDvestigstion by police 791 

petty c.ases uet to be referred 
to tbe pollen T9l 

Magisirates cautioned against 
indiscritninate use of police 
agency .. 792 

employment r>f polue to in- 
quire into non-cogtiisablo 
case 793 

charge sheet by police after 

investigation . 793 

blagistrate cannot direct police 
to submit chargo rbeet 702-79C 

powers of police under s 156 

are not alTectcd 792,793 

use oi term " charge sheet" 

instead of " report ' 793 

complaint against Police 
Officers should ba enquired 
by Magi<trnte and not sent 
to another Police Officer 793 

pricciiuro after inquiry by 

polico . 793 

complainant should be ex- 
amined before ordering m- 
<|Uir) under » 202 793 

raiterivl irregularity 79i 

powers of inve-tigning officer 791 

bemsv ndiiiiuisler ovth . 794 

disqualificitioii of JIagistrate 
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purchase or bid for — , R. SCO 2009 
power of High Court to order 
restitution of — under s. 

5f>l-A ... 2014 

Prosecution— (sec aUo sanction) 
inquiry resulting in dismnsal of 
compUint whether amounts 
to— ... 406 

for false charge ilicgil in the 

absence of police report CBS, 639 
for contempt of lawful authority 

ol public acisauta, a. 195 
(1) (u) ... 707 

for certain offences against pub- 
lic jnstiee, a. 105 (i) (fc) ... 707 

for certain offences relating to 

documents given in evidence, 

B 105 (1) (c) ... 707 

for oflcDcea against the state. 


B. 106 ... 741 

for other oQruccs pot man- 
tioned in s, 196 ... 746 

eanetloo of Gort necessary 
for— for criminal conspiracy 747 

for certnla classes of enmioal 

ccasplracy, s lOQ A ... 747 

Magistrate giving consent to — 
for conspiracy, if disquali* 
fled from trying case .. 750 

of Judges and public servanta, 

B. 197 (1) ... 751 

power ol Government as to — 

fl. 197 (2) . . 761 

for breach of contract, defama- 
tion and offstiecs against 
marriage, s. IPS ... 765 

for adultery or enticing a mar- 
ried woman, s 199 .. 770 

evidence for — , e. 252 1005, 1006 

opening case for B 256 ... 1095 

duty of — to examine eye-wit- 
nesses ... 1097 

to prove their case . 1098 

procedure after examination of 

witnesses for — ,b 289 ... 1110 
power of Advocate-Genoral to 

stay prosecution, b. 339 ... 1299 

' ' ' ' ' ' '--a 


omission to examine scensed 
after further — witnesses 
and cross-examination of — 
witnesses ... 1247 

Buhsequent — on diiTocent facts 
from those on which be was 
previously prosecuted . . 1416 
power of appiellato court to direct— 1509 
order directing the withdrawal 
of — an4 of process against 
accused whether can be set 
aside under 8. 43C ... 1540 

ordering of presecution or 
(aqulrlDg under a 476, 


. ■ TAOR. 

whether can be. revised 
under s 430, Cr- P. 0. or 
a ll.*>, 0, P. C. 1567, 1568 

failure of — to prove preiious 

conviclions, cfTect of ... HOI 

direction of — by c'\il, revenue or 

criminal court®, a 476 ... 1646 

duty of court before directing — 1C61 

preliminary inquiry before direct- 
ing — , 1CG9, 1670 

nature of order directing— IC74, IC75 
eflect of reversal of order diiecl- 

iiig — 1675, IG76 

power of the Magistrate tonhom 

the order is sent ... 1677 

limit of lime for directing— JC78 
effect of withdrawal from — , 

s 494 ... 1762 

permission to conduct — , 

a 495 1770, 1771 

failure to ask accused if he 
wishes to further cross exa- 
mioa — witnesses 1654 

czammation of — witness after 
close of defence 

right of — and deienee to cross- 

examine court witness ... 1074 
Magistrate who sanctions or 

directs a — cauaet try the 
case SOOl, 2003 

Pfoseeutor-{Bee Public Trosecutor) 
Province 

defiostiDD of ••• 00 

Public 

when to assist ^^aglstrates and 

police, 8. 42 ... 107 

aid'of— to person, other than 
Police Officer, executing war- 
rant, s 43 ... 168 

to givo information of certain 

oficnccs. 8 44 ... 169 

lo have access to courts, a. 352 1300 

Publication 

of proclamition, 251 

ID village ‘ ... 251 

evidence of • 253 

power of Local Government to 
declare certain— forfeited s. 

99-A 287,238 

application to High Court to set 
aside order of forfeiture, s 
99.B. . . 289 

seditious- 289, 390 

of orders under 8. 134 ... 422 

Public Gambling Act 
arrest without warrant under—, 193 
Public Justice 

prosecution for certain offences 

against —, s JOS (I) (5) ... 707 

Public Land Mark 

prevention of injury (o — , s. 152 655 

Public Nuisances 
conditional order for removal 

of nuisance, s. 133 407, 408 

scope of the section 408, 409 
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Absconding : how to be dealt 

with ... 35l 

thirty days* time for appear* 

»oce ... SBl 

publication of — ... 251 

in Tillage 251, 253 

omission to affix a copy to the 

couit-house ... 253 

eridenee of ... 253 

order omitting to specify date 
not to be considered con- 
clusive evidence . . 253 

absence of endorsement 
or statement in writing ... 253 

—must be preserved . . 953 

failure to adduce evidence o! .. 253 

proof of attachment and sale 
how far evidence of ... 353 

when — should be issued In dis- 
posing of property seized by 
police . 1859 

Production 

order for — of a document or 

thing, a 95 ... 375 

of diary . . 634 

— should ordinarily be restored 
to the person from whom it 
is taken ... 1638 

Property 

(See also disposal of property) 
police empowered to arrest a 
person reatonably suspected 
of being in possession of 
stolen — ... 197 

attachment of — of person 

absconding, a. 88 ... 253 

restoration of attached — . s. 89 261 

disputes as to Immovsable — , 

chapter XII ... 4C9 

— ID possession of tOnaDts, 
whether proceodiugs under 
8. 145 competent ... 494 

debutter — , whether a subject 

of a proceeding under s 145 497 

power of High Court to order 

restoration of — under e 439 1691 
attachment and sale of — on 

forfeiture of bond, s, 614 1BI5 
of the disposal of chapter 

XLIII 1829, 1603 

order lor custody and disposal 
of — pending trial in certain 
cases, s 51U-A ... 1839 

order for disposal of — regarding 
which offence committed, s 
517 ... 1830 

order detaining property used 
for the commission o f 
oflenco ... 1630 

hlipstrate’a power to pass order 

regarding — produced . 1638 
— regarding which an oflence 
has been committed, mean- 
ing of ... 1833 
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ordering sale of — regarding 

which no oSence committed 1631 
Magistrate's jurisdiction to deal 
with — stolen in British 
but seized in Foreign terri- 
tory ... 1834 

what IS and what is not property 
used for the commission of 
anoSecee lG3i, 1835 

— not in existence order for 

restor.ttion cannot be passed 1835 
time for passing of order for 

disposal of — 1835, 1836 

order for confiscation oi — ... 1637 

order for destruction of — ... 1837 

— should ordinarily be restored 

to the person from whom it is 
taken ... 1838 

duty of court to restore — seized 

la person from whom seized 1838 
exception to the above rule ... 1639 
cannot demand Hcniiiy lor peo- 
doetion of — when called 
upon ... 1843 

— cannot be bestnwed in charity 1643 
~ not ID the hands of court a 

517 does not apply . , 1844 
appellala court’s power to pass 

orders for disposal of — 1644 

compensation to innocent pur- 
chaser of stolen — - 1846 

procedure by police upon seizure 
of taken under a 61 or 
stay of order in respect of — , a 

620 . 1845 

destruction of what ^ may be 

ordered, a 511 . . 1849 

stolen, B 623 (1) ... 1667 

limitation for making claim to 1857 

procedure where owner of — 

seized unknown, a 523(1) I6S7 

discretion in disposing — how to 

be used 1653 

In disposing of — when proclam- 
ation to issue 1859 

crops are not — within s 623 . 16C0 

blagistrate delivering possession 
of — dees not conclude right 
of any person . 1860 

appeal against order for sale of 

— . 8 624 (2) ... 1660 

procedure for disposal of — 
where no cUimant appears 
within BIZ months, s 631 . 1860 

6 months' limitation inappli- 
cable to pos'essor of — ... 1861 

Magistrate's power to pass order 
placing — at the disposal of 
Government ... 16GI 

power to sell perishable proyerty, 

B 625 * . 16C3 

powers to police to seize — sus- 
pected to be stolen, s 560... 1990 

officers concerned in sales not to 
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tbereunder direct(l}. No order uodef the Reformatory Schools Act, 
1897, can he made ia respect of a youthful offender unless and uotil a 
definite sentence of imprisonment has been passed against bim(2). 

Period of detention should be exactly fixed in the order. — Where 
an accused who was convicted of theft was sentenced to two months' 
rigorous imprisonment but beinft thirteen years old was directed to be 
detained in a Reformatory School for five years of ' until be attains the 
age of eighteen years '' the High Court reversed this latter direction on 
the ground that the period of detention in Reformatory School should 
be an exact or definite periodfS). Where a Magistrate, who sentenced 
a youtbfuh offender for six months* imprisonment, directed that, in lieu 
of the imprisonment, he should be detained in a Reformatory School for 
a period of five years unless be shall attain the age of 18 years at an 
earlier date, it was held that the order directing the detention was not 
properly made, inasmuch as it bad not fixed the exact period(4). 

Confinement for a longer term than imprisonment. — A Magis* 
trate fiading a juvenile offender guilty of theft in a building, sentenced 
him to three months' rigorous imprisonment and ordered that in place of 
this sentence, the oSender should be confined in a Reformatory for four- 
teen months, and it was held that the Magistrate, having once passed a 
sentence of imprisoomeot for a particular term, could not direct that 
the offender should be confined in a Reformatory for a longer term(5). 

Sub-section (3).— As the Reformatory Schools Act, 1897, has been 
extended to the Punjab, this section stands repealed(6). The introduc 
tion of Reformatory Schools Act repeals the operation of s. 399, " so far 
as may be practicable” under ss. 7 and 8 of the former Act. Only a first 
class Magistrate can send a male youthful offender to a Reformatory 
School. Therefore, an order by a second class Magistrate senteociog a 
male juvenile offender to rigorous imprisonment to be sent to Reformatory 
instead of being imprisoned in the criminal jail was held to be not valid 
inasmuch as only the first class Magistrate should pass an order for 
sending such person to the reformatory schools and as only reformatory 
' ’ ’ ■ ' * ’ ” ' • • ■ » This section is a 

• ' sthecwise specially 

, , ' ' . ■ . . 't'.H 1897 are of special 

character applicable only to certain defined classes of cases(8). 

400. When a feotence has been fully executed, 
of warrant officer ©xeculiDg it shall robum the 
onaxeoution of sen- warraut to the court from which it issued, 
tenoe.^ endorsement under his hand 

certifying the manner in which the sentence has been 
executed. 


(1) Kmprua V. Kaidya, 1 Bom. L. B, 
162 ; I Weir. 879- 

(2) CrojCTi 7 . BaT<hta\car, 84 P. R. 
1910 Cr 

(3) Emperor 7. Ramasudama, 16 
Bom L. R. SOG^IS I. C. S12=14 Cr Ii. 
J. 95G. 

(4) ifTiprettT. Rama, 24 M. ISal 


(6) Reg. 7. Oanpaya, Bat, Un. Cr. 
Cat. 109. 

(6) Croim r. Nur Muhammad, 17 
P. R. i918Cr. 

(7) Empress 7 . Madasami. 12 U. 94 
*=l Weir. e7R. 

( 8 ) Dy. Leg. Remembrancer 7. 
Jlhmod -dli, 26 0. 833 1336)*-2 U.W. M, 
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SlngiRtrales empowered to ncl 409 
not one who bas extra jurtislxl 

ly nivextic<ted ... 409 

ftage at which irqnir) can h<* 

referred to another 
trata ... 409 

unlawful obstructions . 409 

branch of a trea 15) feet ahoxa 

the Icccl of !i country road 40® 
section refers to iinmediatti 409 
— upon a public road ... 409 

approrriatiog a public thor 

onchfare to one’s use . 409 

specific obstruction made by 

each person should be stated 410 
Jlagistrate should mark off 
the portion o( platform to 


be removed 410 

ohatruetioa of public ways 410 

bona fifle dispute as esistenco 

of public right .. 410 

pabhc right must be establish* 
ed by proper legal right .. 410 

duty of ^[asistrato to deter* 
mine question ■ 410 

order not to be ra«de without 
taking esideneo 410 

right to take Cctlllo across a 
field 4 0 

obstruction of titer or channel 411 

passage of chtoncl closed by 

owners olhnnfi 111 

surplus water of adjoining 
field flowing loto a tank 
through a field 4*1 

obstruction must be one of 
public use 411 

denial of publio character of 
property 411 

cncting bvud in a fordable 
streiim 411 

rncroachment otcr aiiJ ob* 
stcuctiou of ,i public diam 
claimed to be IQ one’s right 411 

discharge from a factory into 

a river of an cfilucnt 411, 419, 41C 
recouftructioD of bund ordered 

to be Tcmotcd 412 

obstruction of public place 413 

duty to determine question of 

public right 412 

bona fidt Asseitiou of claim 
ousting jUMsdictlon of 
ccitmnal court 413 

use of land outside railway 

(cnciDg at a r.ailnay station 413 

way IS one which is or may be 

lawfully used by the public 413 

light to take cattle across a field 413 

nuisance not on public way or 
place 413 

nuisance, definition .. 4»3 

public or private . <13 

what is or Is cot, fiom de 
cisions 419, 414 
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offensive trade or occupafion 

414, 4IG 

corruption of ait ... 414 

offensiie to senses .. 414 

existence of ore not justified 

by presence of another 414, 4IS 
auppres.ion by reason of its 
hc.Dg so worked as to ho 
injurious ... 416 

lawful tiade ox occupation 

not to be interfered with .. 415 

occupations and trade in 
themselves luiurious ... 415 

removal of prostitute . 415 

prostitutes practising their 
trade in small bazars . 415 

proof of legal damage and 
barm .. 415 

house of public entertainment 415 
opening new market close 
to an old one 416, 416 

suppressing market for sale of 
cattle ... 416 

building likely to fail .. 416 

proof of immediate danger ... 416 

filling up excavations .. 416 

(euciog a (aDk 416, 417 

procedure to be followed 417 

order cannot be passed on 
f>e>sot..al opinion . 417 

inquiry without conditional 
orfiea 4^7 

nature of order 417, 419 

eipatU . 416 

should not be vague or ambiguous 416 
disobedience to order . 418 

general order 416 

order which fixes no time or 

place 418 

reoioial of burning gbat ... 418 

danger to cotton factory 418 

dropping of proceedings 418, 419 

further ioquiry . 419 

orders not within tbe ECction 413 
cnil suits 419,4^0 

conditional order cot open to 
question 420 

absolute order open to ques- 
tion . 420 

yunsdictioD not ousted be- 
cause of a bona fide claim 
of title .. 420 

stay of proceeding pending 
decision of £ona fide claim 420,435 
action for damages 10 respect 
of public nuisance 420 

allied sections discussed 420, 421 
oatuie of the proceedines .. 421 

revision, hewfar tbe High Court 
can interfere in. with an 

order under s. 133 421, 423 

eemceor notification of order, 

e 131 .. 422 

no unconditional order can be 

made 423 
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ce{I« Bat to I* Eide abso- 
1=1« 42S 

rtfsrrisg natter for is^sitr to a 
Niib-TaiiUiar after iaree e! 
cctice 431 

c|t\aa loajpeat ati ahoTt taase 

Ve'ars aartiier Mad«tr»t«_. 432 
naJecfferriae ard effect 433.433 
nca-serriw er irrfEaUr serrioft 411,423 
persons to tTbcta er2«r is %iinf-. 
sol to cVer or sha» caSse 
cr data iary, «. 1S3 ... 413 

SK?e e! Ibis stciioa „ 453 

rtasosalfi eppertcaityfiaalJ 
be girta to siotreauss ... 423 

decistoa ccst be ba.s^l cn 
eTjie-a- cci oo loos] inws- 
tigaticB ... til 

inrr, aj-feista»nt e-J, aj-jllsa- 
tioa to be aide to sase 
Magistrate ... 434 

Magistrate bcznl to appaist 
j^ry . ... 431 

laattsr to be disposed cf by 
Magisttate iMnirg c«- 
dilitsal nie ... 431 

appl'.saat bc^3 by rer*}?! ... 43| 

appliatioa’ assceti to a 

fairer ... 424 

ddesdiEt trbea tiaj be allow, 
ed to Perert to clber ajterea* 
tire ... 424 

IbbcUscs cf jary ... 434 

qaestiess to be detercirted by 
Magistrate 431. 435 

qeestisAt to be detetoised br 
jary 4S5 

Magistrate eaa yroeeei «Tea 
where bona- fid* dispate ai 
to title Is raised ... 425 

laeb a dais caanot be set cp 
after appoiateeat cf jory 435, 455 
rsiereaee to jnry wiibont ds- 

cidicg pablis right ' ... 135 

eoa^eqaecoe cl laSnre to ecsiply 

wttb Ibe pporidoas of a. 135 4J6 

socpe asi object of s 135 ... 425 

order absolct: wbea to be 

made 425 

rot wilbcat ccaplainigg 
party beiag reqaired to 
aldcce erideace ... 425 

ralidity cf Order abscisle set 
to be qae'Ucsed ... 425 

ctberwiee, if rabjett djies set 
faff wiliia. Magistrate** 
jnn«3irtico ... 437 

discbedjeaee to order daJy pro- 

colgated by pablie serraat 43T 
liabilitT to be praeweded 

agaiast cadet s. 1S3.1. P. a 427 
prosecctica cf persoa disobey 
lag scsUIsable wltbotji 
sodoa ... 427 
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s'tiicg aside a^purf f order on 
appearance cf party ... 427 

proeednre where the pcrsca 
arpears to show canse, 
s. 1S7 ... 427 

tin* srttioaisiaperatiw 437 

Maristrate is boani to tear 
cbj-rttioa and take eti- 
deaM 417. 433 

fiUare to prcdsre eridsace ... 423 

epportcBity to show cacseaast 
b< girea 

Uaristrates eap:we*ed to »d — 
Msriiteate drreet leg to ap?'t»e 
before tin^ilf eoanot refer 
secead dass Ifagist'ste to 
whoa case refertsl rsay 
take efidesae ... 

dolT cf Msgiitrate to t*he eri- 

'dec.** «?. 459 

at ic a ssaaocs ease ... 423 

deoUioa ca local lasprttioa 

bad ... 4?9 

Magistrate cot to asscse role 
cl aa atbitrator 
crier sbsdste ea ert’*o» 
takes by another ilagist**!* 
referrieg oatter to asrtier 
llacistrate asd dediles ^3 
Lis report 

iaforaitioa reedred before 
aakieg ccsditiosal erdav so 
eriiecee ••• 

eridesoe nast be takes epea 
the Batter cfecapliist ... 
dreppisR cf prooeedisgs 429.4S0 

teasosible acd preper, ecadi- 
trtsal erJet b«li cot — 4S0 

protore to be fallowed ... ISO 
Ul^tl erder 4S0,431 

prccedors whta he daias 
jary, a. IS3 «-• 4Sf 

doty cl appoiaticg jary cot to 
be dtlegstei ... 431 

eoart board to appoiat jery 4Sl 
Magistrate acts wrlbcsi 
jarisdictfoa ts nl s i ls S ^ 
appciat ••• 4S\ 

ether rrooeiare not to be 
sabstitated ‘forthwiUj’ ex- 
plaS&ed •“ 4S1 

icstlratioa of cItO salt co bar 

421,433 

irregalarity ia appeistieg 
jary ^ — 433 

jary esssistisg eJ lees 

fire, ert properlyeoastitoted 433 
ece cat el £« jerors ab«est 

acd ethers eq^y diriied 433 

aiJeritT of jarers 4S3 

ocaisa'fioa cf jarors ... 433 

by eppeaeat megal — *S3 

■ppciataest ef eatire jary by 
Magistrate Hl^ 


42S 


473 


429 

439 

429 

429 


432 
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jurymen selei’ted by Mubis* 
trnto should be disinterested 
and indcpaudcDt .. 432 

complainaot and bis witnesses 
not to bo appointed ... 432 

District Board cutltled to BO- 


jury 433 

extension of time . . 433 

reference to arbitration ... 433 

procedure where jury finds 
2 tagistrate's order to be 
reasonable, s 130 ... 431 

order basel on rerdiet of jury 
constituted of less than fito 
persona illegal .. 431 

jury to giro collective opinion 431 
Megistrato to bo guided by tbo 
decision of jury ... 43t 

verdict ofmaiotity to be accept* 
ed ... 431 

decision of three in the ahscoco 
oi two invalid ■ 431 

majority must be of jurors ap. 
poiuted and not only tbovo 
who attended meetings . . 431 

local tnspvel ton by tout only 

out of llio 434 

juryman to cxereiso liis own 
understanding ' ■ 431 

one out of three depoodine ou 
inijuifies of two others . 431 

refereuce to a jury of three 431 

function of jury . J3S 

Uagistrate who issues noUco 
to make order absolute 433 

Uag'sCcate is not entitled t) 

split up verdict 435 

appoiutmeut of lury dependent 

on liiaBratraWa competenty 43S 

objection to verdict 493 

priwer ot Distdct llagististo 
to call lor decision of the 
jury . 435 

procedure where oxistencs of 
public right is dented, 

6 130 A 435,43C 

scope and object of this section 


43C,437 


Magistrate should question ns 
to whether he denies ex* 
istenco of public right .. 437 

Magistrate is not to wait lor 
the objection to bo ral*cd . 437 

omission to put question 437 

power to determme whether 
denial IS 5anu jft/e ot mere 
pretcnco 437 

jurisdiction ousted if denial 

hona-fide ... 437 

Cr. P.C.— 111 
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discretion as to howiar^Iagis- 
tr.ate mil go, or upon what 
material he will act ... 439 

powee to delegate inquiry ... 438 

Uagistratc has to find if there 
is reliable evidence in sup- 
port of denial . . 438 

'reliable evidence,’ meaniug of 138 

cross examination of witnesses 438 
Magistrate has to see not whe- 
ther he has Socteeded in 


producing evideuco 438.439 

entry tn lecord-of-iights in fa- 
vour of second party may be 
coDsidered as reliable 
evidence . . 439 

stay ot proceedings until such 
time as rights of parties have 
been decided by a competent 
civil court ... 439 

proceedings to remain stayed 
until decision ... 439 

Magistrate cannot compel 
either party to go to civil 
court 430,110 

UagisirAte'i jurisdiction >s 

ousted os stay . . 410 

be is not competent to decide 
whether title exists ot it is 
barred ... 410 

question not to be inquired into 

by jury .. 440 

piocedure on order bring made 

absolute, B 140 ... 440 

validity of order absolute can- 
not bo questioned . 411 

order canuob be pissed with- 
out complying with pro- 
visiouofa 139 A 441 

proper form of notico to 
accused . . 44 I 

general notice by advertise- 
ment ... 442 

Magistrate cannot relusoto 
issue notice ... 442 

consequeaces of disobedience to 

o^er, s ]40(3J 441,443 

dicectiao to some one else to 
carry the order luto execu- 
tion 443 

msimg opposite party to pay 
costs ... 4 J 3 

right of party to move High 

Court . 443 

costs ol removal from whom 
to be recovered . 442 

prosscutioa without notice 
being given 413 

no right of civil suit to aggrieved 

party 443 

enumeration of suita barred .. 443 

oot barred ... 443 

deith of party mates the order 

loefiective ... 443 
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proccdato on falluto to appoint 
Jury or omffsion to return 
verdict, s. 141 ... 443 

Magistrate may pass order on 

failare to return verdict ... 443 

patty may be allowed to revert 
to other alleroative given 
by 8 135 ■ ... 443 

refusing to appoint fresh ]ury 
and confirming original 
order • ... 443 

three out of fivo refusing to 
return verdict ... 443 

appointment of fresh jury on 
jury already appointed de- 
clining to act 443, 444 

sentence of additional fine for 

each day Illegal ... 444 

injunction pending inguitv, 

8. 14? ... 444 

Issue and enforcement of Injunc- 
tion ... 444 

Magistrate may prohibit re- 
petition or continuance of( 
a. US ... 444 

scope of this section ... 445 

order should be addressed to a 

particular perton ... 445 

cooiequenccs of disobedience to 

an order under this eection 445 
order without following proper 

procedure bad ... 445 

order subject (o revis'OQ ... 445 

order absolute at once in argent 
cases of nuisance or appre- 
hended danger, s. 144 446, 447 

scope of this section 417,449 

when this section is to be applied 

447, 448 

condition precedent to making 
an order under this section 

448, 449 

. immediate prevention or 
' speedy remedy called for 448, 449 
material (acts to be stated 448, 449 


when case is not to be treated 

as one of emergency ... 449 

necessity to be cautious about 
exercise of powers ... 449 

guiding principles ... 449 

Magistrates empowered under 

tins section 449, 450 

there must be sufficient groond 
for proceeding under this 
section ... 450 

rcaaone for considering occasion 
to be one of emergency to be 
recorded ... 450 

omission to slate grounds docs 

not aSect jurisdiction ... 460 

subordinate Magistrate should 
not act under direction of 
superior Magistrate ... 450 

order choold be in writing 450 
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it should state material facts 
justifying the action ... 450 

value of Magistrate’s state- 
ment when facta do not 
show urgency ... 450 

'materi.il facts* required fo be 
set out ... 450 

order not stating material 
facts liable to be set aside 

450, 451 

order should he clear and 


definite ... 451 

free from ambiguity ... 4SI 

Indicate authority ..• 451 

and duration ... 451 

prohibiting a minor to go to 
cerUiD village ... 451 


order directing not to com- 
mit any act likely to induce 
hreach and not to take for- 
cible possession IndeiiDUB ... 451 

forbidding in general terms tno 
parties to nse musical in- 
strument ... 431 

order must he confined to parti- 
cular act ... 451 

duration of order ... 451 

order indefinite as to time ... 451 

order must not he irrevocable 461 
notice should issue and be 
served - 

service of notice when diipeneed 

with ... 4W 

conviction under a. '168, 1. P. 

0. not legal unless order 
served personally ... 453 

inslanees of orders to abstain 

from B certain act 453i 453 

direction to take certain order 

with respect to property ... 453 

obtaining transfer of property 
and document from person 
in possession ... 453 

DO order can be made with 
regard to property situate 
outside 453 

wbst orders are valid luder 
the Section 453, 454 

illustrative cases 453, 454 

what orders are not valid under 

the Section 454, 465 

illustrative cases 454, 455 

order prohibiting the holding of 

a market 456, 4M 

general order not to be passed... 45C 
criminal court when can inter- 

fete _ ... 456 

holding bat on a diSerent 
date ... 456 

holding new market In com* 
petition with an old one ^ 456 

new hat within half a mile ... 466 

direction to change dates ... 468 

direction to bold hat on certain 

daye ... 456 
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prohibition not to hold h^t 

on certain days ... 157 

evidence of likelihood of breach 
between rival proprietors 
must be definite „ 457 

ex parte order can ho passed in 
■ case of emergeoey ... 457 

setyieo of notice may be dis- 
pensed with iri cases coming 
under sub 6 (2) 457, 458 

order to be limited to public 
when frequenting or visiting 
the place .. 458 

order prohibiting public 
generally from giving caste 
dinner . 458 

order directing all persons in 
Surat city to interfere wnh 
destruction of dogs . 458 

what the expression "particular 

place" implies ... 458 

not restricted to places like 
market or park . 456 

Includes municipal ward or 
wards, mention ol municipal 
unit cot sufficient specifica- 
tion 458 

Teseicdingoraltenng an order 458, 459 
opportunity of appearing and 

showing cause 459 

nominal procedure when an tx- 
porit order la called in 
question 459 

oroez once passed cannot be 
cancelled without taking 
evidence •• 459 

order may he cancelled not 
only by reason of change 
in Circumstances but also on 
the ground that it ought 
never to have been made 459 

application should he disposed of 

quickly . 459 

District Magistrate cannot sub- 
stitute an order of his own 
tor that made by a subordi- 
nate Magistrate . 459 

modification of order 459, 4G0 

District Magistrate may 
rescind order of Bub-Divi- 
sional Magistrate . 460 

jurisdiction to rescind is s 

special one .. 4CO 

order of joint Magistrate while 
acting as District Magistrate 
may be rescinded . 4C0 

power to pass ad triferim 

orders 4CO 

revival of order 460 

opportunity to show cause to be 

given 460, 461 

duration of order 461 

order remains in force for two 

months 461 

Older indefinite as to time 4G1, 463 
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non specification of time 461,463 

order must bo presumed to be 

limited to two months 461,463 

order in the nature of perma- 
nent inj'unction ... 4C3 

enlargement of time by sucrcss- 

ive orders not permissible ... 462 

proper course is to take action 
under a 107 ... 462 

subsequent order in similar 
terms adding to number 
of parties afiected 462,463 

exteosion of period by Local 

Government . . 463 

Local Government may extend 

such order indefinitely .. 463 

Local Government need not 
state its reasons 463 

elTcct of order under this sec- 
tion 463 

duty of tbo executive to uphold 
rights declared by the vfvil 
courU 463,464 

ezeculive, how should act in 
case of disturbance of civil 
nghtsatreoDrring seasons . 463 

Magislraie cannot adjudicate 
upon a question of title or 
p^ession 464 

be cannot dispossess one 
party and deliver possession 
to anolber . 484 

nor can bo order idols to be 
taken and worship perform- 
ed . 464 

dispute as to possession of land : 

appropriate remedy 465,466,467 

applicability of ss 144 and 145 
discussed 465,466 

where e 107 or s 145 will 
meet requirements of cave, 
a 114 13 not an appropriate 
remedy . . 466 

s litmaybe Teaorted to when 
a person whose claim to 
possesRiQu IS mere pretence 
threatens to inlccfcre .. 466 

use of a 144 as a substitute 
forss 107 and 145 deprecat- 
ed 166,467 

power to reviso orders under 

8 144 467,468 

High Court will not interfere 
with order expired by lapse 
of time 467,468 

interference with orders passed 
wubout jurisdiction . 463 

no interference when other 
remedies open . . 468 

reference when proceedings 
wrongly drawn under 

s 144 ... 468 

no civil sDit lies to question the 
propriety of order under 

8. 141 


463 
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FUc« cbstroclfJ uni^r •. 1S3 

iQust l-e» Ihorou^bfire of - — 412 

duty c(ft Magbtrat« to d«t«r> 
rains i^ucitlcn c! pnUte 
Hphl ... 412 

botta^fijt as.<«rtlou cf ciilm 
ousting jurisdiction cf 
erintinal ceurt ... 412 

CSC cf Und outsido raltnAv 
fencing at a rallwar 
•tAticn .r. 413 

\'raT isormayl-c lavfallj used 

by th# public ... 413 

rigbt to taVe cattle across » 

... t23 

I3uisar.ee net es public nar er 

place ' ... 413 

Public property 
when public to assist Msglr. 
traics aei] pciice is prevent, 
itg injury to — , s 13 ... JCt 

prcTeniien cf lojarr to ^ 

». 15J ... 555 

Public Prosecutor 

definition cf. a. 4 (1) (f) ... S'? 

cl ... 5S 

~ • is to bo assistant to the 

court ... £3 

pleader appointed nitb the 
r<etialssicn cf the District 
Maciitrato net a ... SS 

pcvcer of. erith regard to niift. 

drawal ... 5S 

Legal PeBiecibraneet is the 

er'ftfielo ... tS 

trial bofereConrt efSessioo to 
bo eendneted by — , 
e.STO 1071.107) 

certificate cf — a cccditscn 
pncedetit to Iba vahdity 
cf trial cf approval under 
• C32-A. ... laic 

legality cf asking — to 
frame iiuesliona ... i)|i 

ctlhe — Cha^XXXVm 17f0.l773 
pouer to appoint public pros*. 

enter*, a. 45M I7ro 

amendment ... ipco 

rrwecuUBg Icspecters are net 
TTiihln sub a. (I) ... 17CO 

\iba ate net — • ... jtco 

pleader appeinUd vvlth per. 
mission to support convio. 
tlcn in appeal ... k(o 

contietieg Ms(istrate acting 
as ... 17fO 

duly cl — ... 17CI 

to aid the court ... ltd 

to place all avaiUlIc nltnrsaos 

U'fere c««tt .. 17CI 

“ In the ab»;ce« of the rublie 
'■ iceluJe Uc. 

peraty alstcc* cl the ... ipfi 
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public preoecotor may plead in 
all courts in eases under his 
charge. Pleaders prirately 
instructed to be under bis 
direction. 8.423 1761, 1TC2 

efleciof wlthdravral from prose* 

cuticD, 8. 491 ... 176) 

amendment ... 1761 

seepeefs.49l ... 17C3 

who can withdrair 17C3, 1761 

hate and when the eiso should 
be withdrawn 17C1. 17C3 

stage at which the withdrawal 
can take place ... 17C6 

eSeok rf withdrawal cf case 
be/.?ro charge and after 
charge ... 17CG 

whether cenrt sbonld record 
rtascDS for cccsenliog to 
withdrawal or nohContlict 
e! judicial anlhoritics 1766, 1767 
all or any efthe charges may 
b« withdrawn ... 1767 

previous discharge whether 
htr to sabseijuept trisj ... 1766 
further inquiry not peeper where 

order of rlischarge prepet... 1763 
withiraeral of care after charge, 

accused eotilled to scqnitul 1763 
when *. tCU applies to so order 
ut^er s. 424 and fotbids a 
seend trial ... 17^'! 

accused atier discharge under 
s. 191 become a ecape* 
teat wiiness against co* 

accused X7C3 

aecemplice witnesa less rcli* 
alie ... ITCT 

his criJeocr must bo eerrebo. 
rated in material particuUrs 17c9 
omission to record formal order 

el discharge, effect cf ... 1769 

trying Magistrate competent 
to permit withdrawal cf pro- 
secut on atainst one or two 
sccu'cd ... 1770 

High Court can Interfere in 
rcvl.icn ... 1770 

cases where it is slow to inter* 

fere in — ... 1770 

permission to eccduct prosccu* 

tlcn. s. 495 ... 1770 

counsel or att^rrey cannot 
ccaduct prosecntl.'n wlrheut 
permission of court ... 1771 
provljicai ef auh s. (1) cl s. 495 
empower a Magutrat^ lo 
allow "any persca” to con- 
duet ... 1771 

District Maci.tratc toaeo that 
Crown case is properly eon- 
durted ... 1771 

private person not pcmiilted 
to reodueV when cfieoe* 
aCectlcg the public 1771, 1771 
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Magistrate’s discretion in 
allowing private vakils or 
agents .. 1772 

strangers . 1772 

Police Officers ... 1772 

to whit the wotda '' any inch 
officers ” in sub s. (2) refer 
to ... 1772 

complainant when permitted to 
conduct ci'C may instracl 
counsel . 1773 

Magistrate cannot refuse to 
allow any partieulir pleader 
(rom appearing on behalf of 
complainant .. 1773 

prosecution cannot be taken 
oat of the bands of a person 
conducting a case with per- 
mission .. 1773 

Police Inspector taking part 
in investigation not ^nali* 

Ged to conduct the peosocu* 
tioa ... 1773 

Police Officers not to conduct 
prosecation in Session 
Courte . . 1773 

Excise Officer la not a Police 
Officer 1773 

a ids does not apply to seeun* 
ty proceedmge -. 1773 

Public Servants . 

proucation for contempt of 
lawful autbonty of—, s 185 
tl) (a) ... 707 

subordination of — 715 

complaint by a Magistrate act. 

ing as a - 739 

prosecution of — , s 197 . 751 

term “ public servant " explain- 
ed ... 763 

instances of who is or is not 

a — 763. 755 

E. 197 protects only those who 
are not removed without 
sanction of Ooveinment 765, 756 


notice to — not necessary before 

sanctioniog bis prose^’aCion 763 

affidavit in proof of conduct of 

— , s 539-A 1966 

concerned in sales not to pur. 
chase or bid for property, 

B. 560 . 2009 

Public Tranquillity 
proceedings for taking security In 
oases of apprehended distor- 
binceto — , 8 107 . 318 

Public ways 

obstruction of — ... 410 

bona-fide dispute as existence of 

public right . 410 

public right must be established 

by proper legal tight ... 410 

duty of Magistrate to determine 

question ... 410 
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order not to be made without 

taking evidence 410 

right to take cattio across a 

field . . 410 

Punishment — (See also Sentence) 
maximum term of — uudat 

8. 35 179, 169 

whit — may be inflicted by 
Bfagistrate referred to tinder 
B 349, proviso 12B7, 1288 

power of Local Government to 

suspend or remit — , s. <01 1403 

power of Local Government to 

cammate, — a 402 . 1406 

for contempt of court . 1699 

Purchaser 

Payment to innoceot — of 
money found on accused 
8. 519 1845 

compeositioa to iDnocsot — of 

stolen property ... J845 

Pursuit 

by police of oSenders into other 

jurisdictions, s 6S 907 

arrest outside martial law area 207 
arrest at a ta’lu ly station 

situate ID a Native Stale 207 
of persons (scapiog from custody, 

8 Cd .213 

Q 

Quashing 

commitment under s 213 or 

e 478, 8. 315 . 843 

scope of e 215 . . 843 

s 215 applies only to a com- 
mitment actually made and 
not to order by Sessions 
Judge directing committal 843 
whether can be questioned 
after trial . 843 

not to be objected after accus* 
ed has pleaded to the charge 843 
can be quashed by the High 

Court only . 043 

Magistrate cannot annul it 843, 644 
Sessions Judge cannot send 
back the case lor being tried 
by Magistrate ... 841 

Judge of the High Court 
exercising original j'Qtisdie- 
tion can quasb 844 

application to quash to whom 
to be made .. 344 

single Judge of Judicial Com. 
missiooer’s Court may ex- 
ercise power under s 215 844 

when can be quashed . , 344 

test 814,845 

fatal flaw in the prosecution.. 644 

can be quashed on a point 
of law only . . 545 

qseslions held to be questions 
of law ... 845 
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question held not to be ques- 
tion of law ... 845 

whether absence of legal 

eridenco is a point of law ... 645 

divergence of Judicial decisions 

on the question ... 815 

High Court not concerned with 

credibility of evidence ... 845 

question whether facts proved 

question is one of law 845, 84G 
facts proved not sufficient to 

constitute offence ... 64G 

committing Magistrate compe- 
tent to pass adequate 
sentence ... 81C 

committal to Sessions undesir- 
able ... 84C 

Magistrate not competent to 

pass adequate sentence ... &1C 

to be quashed where oSence 
triable exolasivcly by Magis- 
trate ... 816 

alteration in charge, accused 
not allowed to re examine 
witnesses ... GIG 

want of juiisdictlou le point of 

law 616. 847 

— made bv a Magistrate with- 

out jurisdiction valid or 
void ... 847 

— made in the absence of accus- 

ed liable to be quashed ... 8i7 

on evidence re-recorded In the 

absence of accused ... 817 

without talking ovidcnco iltegal .. 847 

of approver alone with other co- 
accused or before trial of 
other accused ie concluded 617 
failure to give reasons for com- 
mittal ... 618 

absence of certiGcate of a politi- 816 

cal agent ... 848 

failure to read deposition over 

to witness ... 848 

refusal to allow accused to cro^s- 
ejamine prosecotioo wit- 
nesses ... 848 

of case to Sessions by Magistrate 

going on leave 818, 619 

for giving false evidence to same 

court ... 819 

for false charge on police report 819 

withdrawal ot graver charges is 

no ground ... 819 

ofiencea sot being exclusively 

triable by Session Court ... 819 

by Magistrate haring power to 

impose maximum sentence 619 
pendency of civil snit is no 

ground ... 8SO 

effect ot quashing ... 8SO 

enminal pcocccdiegs by High 

Court in revision 4685, 1566 
commitment by High Court 

under s. 439 ... 1586 
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Questions 

witness not bound to answer — 

truly before police ... 574 

refusal to answer — put by 
police 

witness not bonod to answer 
incriminatiBg — 
jury putting — to Judgo in 
Chamber^ 
to jury 

object of — under e. 303 
— , and answers to be recorded 
under 8 303 
to Assessors under s. 3L. 
necessity to put specific — to 
accused 

putting inquisitional — 
supplementing evidence for pro- 
secution by — 

which ought not to be put to 
accused in his evamiuation 

1350, 1351 

refusal of accused to answer— 1353 
record of — and answers -• 1S35 
elecitlng confessional statemeut 

1836, 1837 

imprisonmeot of witness for 
refusal to answer - 
Question of fact 
Judgo whether should express 
bis opinion on — to jury 
as to proof of previous convic- 
tion ••• 

question of intent in a case ot 
kidnapping ••• 

Identity of thumb impression ... 1160 
power ot High Court to go into 
— on a reference under 
s. 307 1175, 1176. 1457 

appeal may lie on —-and law, 


574 
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1168 


1337 


1339 
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1147 

1150 


j. 418 

when — may bo gone into by 
the High Court in appeal 
under s. 418 


1454 


Question of Law 
commitmeot can be quashed 
only on — ••• 

what IS -• 

appeal from a trial by jury shall 
Ilo only on a — , 6. 418 1454, 
examples of — 

reference to High Court in a 
criminal matter can only 
bo made under s. 438 in 
respect of error on a — — 
under B 449 appeal admissible 
no fact and — both 


15C3 

1C39 


Question ot title 

nnder s. 144 Magistrate cannot . 

adjodicato upon a — •— 4v4 



OENERAt INDEX 


2296 


pagb. 

lie caoDot dispossess ooe party 
aad deliver posseesion to 


another ... 464 

nor can he order idols to be 
taken and worship perform* 
ed .. 464 

Magistrate under s. 145 shonld 

not go into — ... 504 

his (anction restricted to qaes- 

tioQ ot possession ... 5f>4 

order should be made irrespee* 

tive of the title . . 505 

question whether parties have a 
joint title can not be gone 
into ... 505 

order under s 517 sbould not bo 

passed when — arise .. 1643 

order under a. 533 does not 

decide — ... 1860 

R 

Railway 

when publie bound to assist in 
preventing lojnty to — , 
a. 43 ... 167 

how aummona should be served 

on — servants .. 238 

superior ofQcers of — not to be 

unnecessarily aummuoed .. 226 

place of trial of oQeoces 

against , a. 184 . 669 


Railway servant 

service of summons on, e. 73 327,228 

eignsture of the head of office 
under endocsemeot that it 
has been served is evidence 
of service ... 230 

exempted from serving asJuror 

or Assessor, s 320 1190 

Rape 

special provisions with respect 
to oSence of — by a husband 
8 . 561 . 2009 

what Police Officer can investi- 
gate oSence of — , s. 561 
(3) . . 3009 

invesCigatiOu iota offence by an 
officer below the rank of 
Police Inspector does not 
vitiate trial ... 2009 

Rearrcst 

after discharge from custody 

under s. 55 . . 301 

after discharge on ball .. 1775 

Reasonable apprehension 
of not having a fair trial, how 
far a ground for transfer 
of the ca«e . 1BG8 

Reasonable complaint 

what 13 ... 195 

Recall 

of witnesses when charge 

altered, s. 231 ^4,835 
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right of accused to — witnesses 
for prosecution for the 
purpose of cross examina- 


tion ... 1027 

accused whether should bear 

expenses to witnesses ... 1031 

of witnesses after conclusion 

of trial 1162,1976 

Receiver 

who IS . . 490 

when not a necessary party in 

inquiry under s. 145 ... 490 

appointment of — under B 145.. 513 

when can be appointed in respect 

of attached property . 534 

appointment of — by High 
Court pending disposal of 
revision against order passed 
under s 145 . . 2013 

Recognixanee— fSee Bond.) 

Record 

in cases where there Is no 

appeal, s 264 ... 1067 

IQ appealable eases, s 261 ... 1062 

language of — and judgment, 

s 265 ... 1064 

bow to be made . 1179 

to summons cases and m trials 
of certain offences by first 
and second class Magis- 
trates, s 355 . 1813 

Iq other cases outside presidency 

towns, s 356 ... 1816 

vernacular — not m agreement 

with Engliah — 1818 

language of— of evidence, 

8 857 . 1318 

of evidence in Presidency Msg s- 

trate’s court, s 362 .. 1329 

of questions aud aoBwera . 1335 

need not be in Magistrate’s 

handwriting . 1337 

to be shown or read to accused . 1339 
of evidence in High Court, a 865 1343 
power to call for — of inferior 

courts. B. 435 1516 

power of High Court ... 1520 

power of Session Judge 1520,1521 

power of District Magistrate .. 1521 
loss of — ... 1616 

ID cases where conrt taking 
action under s. 480, 
s 481 ... 1699 

of evidence in absence of accused, 

8 619 a) ... 1810 

of evidence when offender 

unknown, a 512(2) . IBIO 

what includes ... lO^g 

power of chartered High Courts 
to make rules for iospection of 
— of subordinate courts, s 554 . 1994 

Reference 

To Code of Cnmiua] Procedure 
and other repeeled enact- 
ments, s 3 (1) 15 , 16 
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CHAPTER XXIX. 

OF SUSPENSIONS, REMISSIONS AND COMMUTATIONS 
OF SENTENCES. 

40B. (1) When any person has been sentenced to 
Power to snspend punisliiiient fof an offence, the Governor* 
or remit sentences. General in Council Or the Local Govern- 
ment may, at any time, without conditions or upon any 
conditions which the person sentenced accepts, suspend 
the execution of his sentence or remit the whole or any 
part of the punishment to which he has been sentenced. 

(2) "Whenever an application is made to the Gover- 
nor General in Council or the Local Government for the 
suspension or remission of a sentence, the Governor- 
Geneial in Council or the Local Government, as the 
case may be, may reqniie the presiding Judge of the 
court b*^fore or by which the cojiviction was had Or 
conOrnn-d to state his opinion as to whether the applica- 
tion should be granted or refused, together with his 
reasons for such opinion, and aho io forward laith the 
Btatemenl of such opinion a certified copy of the record 
of the trial or of such record thereof as exists, 

(H) If any condition on which a sentence has been 
suspended or remitted is, in the opinion of the Governor- 
General in Council or of the Local Government, as the 
case may be, not fulfilled, the Governor-General in 
Council or the Local Government may cancel the 
8Uspen‘>ion or remission, and thereupon the person in 
whose favour the sentence has been suspended or 
remitted may, if at large, bo arrested by any Police 
Officer without warrant and remanded to undergo the 
unoxpired portion of tho sentence. 

(4) Tho condition on which a sentence is suspended 
or remitted under this section, may be one to bo fulfilled 
by tiio person in whose favour the sentence is suspended 
or remitted, or one independent of his will. 

(4A) The provisions of the above sub-sections shall 
also apply to any order passed by a criminal court tinder 
any section of this Code or of anv other lau\ which 
restricts the liberty of any person or imposes any liability 
upon him or his property. 
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pointing out plaeo nhere 
stolen property nay be 
lound ... C3i 

mere expectation of further 
facta coming to light not 
Bufiicient ... C34 

Tcnfication of confcaaion is 
no ground ... C24 

police cannot refuse lagal 
adviser to interview ... C55 

accused should be brought 
before Magistrate with aa 
little delay aa possible ... 830 

Magistrate not at liberty to 
detain accused except upon 
proper — ... 830 

further — when should be 

granted ' ... 830 


of accused person to jail 1255,1262 


reasonable causa for remand 

1255,1262 

what is or is not reasonable 
cause ; from decision 1362.1263 

consideration that should 
induence a court 1262,1363 

refusiog bail 1362,1363 

ball cancelled , ... 1263 

accused not to be* remanded 
when oSeoce is bailable ... 1363 
not to be remanded to police 1363 
Remarks 

Sessions Judge should not mahe 
reflections on the conduct 
of jurors ... 1170 

what *— ought not to And a 

place in a judgment ... 1353 
power of court to expunge — iu a 

judgment ... 1366 

rrspoctlng demeanourof witoess, 

B S63 ... 1332 

power of High Court in revieioo 
to expunge — from lower 
coart’s judgment ... 1593 


power of High Court under 
K CGl'A to expunge objec- 
tionable — from judgment 
deliveisd by itself or by sub- 
ordinate courts ... 3011 

Remission 

of sentence of whipping ... isos 

of senteoco by I^cal Govem- 

ment, a. 401 ... 1403 

on penalty of bond 1815,1826 

Removal 

of judges and Sfagislrates, 

a. 20 ... 1O5 

what includes ... 105 

of justices of tbo peace, a 37 ... IO5 
Rents and Profits ' 
order under s. 145 as regards 490 
Repetition of public nuisance 
MsKistrate may prohibit, s. 113 444 

order for — by uoauthorlscd 

Msgistrsto void, s. 530 ... 1932 


prosecutor's right of — a. 392 ... 1116 
history of a 292 ... 1116 

scops and object of a. 292 ... 1117 

section to be read with a. 284 ... 1117 
each side should have an oppor- 
tunity of commenting on 
the evidence of other ... 1117 

what amounts to adducing evi- 
dence ... 1117 

prosecutor’s right to — depends 
on accused's adducing oral 
evidence ... 1117 

erroneous deeision as to ... 1118 

when only one of several accused 

adduces evidence ... 1118 

Report— (Seo Information). 

— of the Magistrate deputed to 

make local -Inquiry under 
a 148 ... 650 

on receipt of — Magistrate not 
absolved from the duty im- 
posed OD him by s IfS (4) 550 

— wtoogly reived on 550, 651 

decision based on — ... 551 

nature and contents of first — *... 558 

object and use of first ... 650 

evidentiary value of .i. 559 

Police Officer bouod to report the 

suspected commission of 
cognizable offence to the 
Magistrate ... 667 

right of accused to get copies 

of — .•• 567 

— under 8 157 how submitted... 569 
—of investigation by Subordinate 

Police Officer, a. ] 68 ... 625 

‘ police report ’ meaning of 628, 636 
report of police officer, B 173 635 

contents of — ... 637 

investigation by Police aftersub- 

mission of — * ... 633 

prescribed form ... 633 

final — by police to Bub-Divi- - 
sional Magistrate ... 538 

making over case to another 
Magistrate for inquiry 
and— ... 538 

police to inquire and report on 

Eoicide, eto , s. 174 ... 539 

cognizance of ofiencos by Magis- 
trates upon H — by any 
Police Officer, s. 190 (1) (5) 682 

’ police report meaning of ... 589 

what should contain ... 591 

Magistrate not bound to take 

cognizance on police — ... 591 

Bubmlssion of — by Police 
Officer to whom case sent for 
investigation under s. 303 ... 796 

— of police under s. 203 is part 

of record ... 796 

dismissal of complaint on the — 

of local investigation ••• 503 
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— of fines ordered, remedj- where 

per'on who received portion 
of Bionej- as compensation 
and refuses to — it 1935,1988 
complainant when entitled to 

refpnd of court fee . 1987 

— of compensation ordered to be 

paid under s 250 . 1965 

Refusal 

to give name and residence, b 67 296 

Police Officer can arrest without 
warrant on — to give name 
and addrc’s . 906 

but not when his name and 

residence known 206,207 

to receive summons or to acknow- 
ledge service not punish' 
able 224. 32C 

to Elga a search list ts aq 

oSeoce . 801 

to answer questions in police 

lovestigation . 574 

to sign statement or confession 607 
of accused to give in list m the 

Magistrate's coort 837 

to sumetoa unnecessarj witness- 
es unless deposit made, s 
21G proviso 850,652 

grounds for refusiog to summon 851 

to issue proceea to a witness 
under s 257 on the ground 
of vexation, delay or defeat- 
ing ends of justice .. 1038 

to plead, s 272 . 1076 

by Sessions Judge to refer the 
case to High Court under 
8 807 1170 

of accused to answer questions 

daring his examination 1152 

of accused to sign confession 1340 

power of revision after prior — 1523 

by complainant to answer ques- 
tion 1703 

by witness to answer question 1703 

Registrar 

when not a court 1GS2 

when — or Sub Registrar to be 
deemed a Citil Court witbm 
ss 480and482, s. 483 1702 

appeal from conviction by — ■ in 
case of contempt beforshim, 

8. 486 ITOd 

Release 

of accused when evidence defi- 
cient. s. 169 695,626 

detention in custody with a view 

toproceedicgunders 110 . 626 

withdrawal of complaint €26,637 

liability of surety . 627 

power to — persons impiisoned 
lor failing to give security, 

8. 121 337.898 

of appellant on bail , 1503 
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power of superior courts to direct 


suspension of sentence and 
release on hail „> 1530 

release of defendant on payment 

of maintenance amount . 1T2S 
appellate court’s power to — on 

bail .. 1781 

o( accused cn execution of bond, 

e 500 ... 179a 


power of coort to — certain 
convicted offenders on pro- 
bation of good conduct 
instead of senteocing to 
pnoishment, s 5C2 2015,2033 

who can pass such order of — 

2025,2026 

ID what oSences cm such order 

bemads 2024,2025 

revision of such order of — 2026,2027 
Religious procession 
law as to 825 

authority to he exerted in defence 
of rights rather than m 
tbeir suspension .. 825 

party haviog a right to talte — 
oADDOt be bound down 
because some one else pro- 
poses to iQtorf-re witb that 
right 826 

Msgistrale not authorized to 
pass an ordet prohibiting 
— under s 147 . 543 

Remand 

of accused to custody by Magis- 
trate, when police investiga- 
tion cannot be completed 
wuhin 24 hours, a 167 , 621 

accused person should be 
brought before a M^gistr.ate 
with as little delay aa 
possible 623 

power to ask fora — conferred 
on officer not below the rank 
of Sub Inspector ... 623 

accused pereon must be pro- 

dneed before a Magistrate 633 

period of detention is limited 

to IS days in all 622,623 

8 314 it intended for under- 
trial prisooerB 622,623 

Magistrate has jurisdiction to 
investigete and keep (he 
accused in custody ... 623 

application for— must be made 
personally by the Chief 
I'oUce Officer . 623 

powers of Magistrate regarding 
period of detention . . 623 

rules to be obsrved in grant- 
ing remands 623,615 

sufficient cause must be 

shown 62 1 

Magistrate must record 
reasons 621,635 

discovery of evidence „■ 624 
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suit by proclaimed oQender 

for restoration of property... 266 
appeal and revision ... 265 

order as to — of possession under 

s H5 . . 518 

appeal from order rejecting ap- 
plication for — of attached 
property, s. 405 .. 1428 

power of High Court to order — 

of property in revision . . 1501 

duty of court to restore article 
seized to person from whom 
it was taken ... 1838 

exception to the above rule ... 1839 

of currency notes ... 1839 

of Bank note . . 1840 

of money given as bribe .. 1840 

order for — when rights of third 

parties are concerned 1610,1842 
where quortloo of title is con- 
cerned ... 1842 

conditional order for — . . 1612 


party ordered to restore certain 
property already converted 
to his own use, court’s power 
to order money equivalent 

1613. 1814 

power of High Court to order — 
of property to the rightful 


owner . . 1818 

power of High Court to revise 

orders of— .. 1649 

power of court to restore posses- 
sion of ifflmoveablo property, 

B 532 ... 1860 

finding of use of criminal force 
necessary to support order 
for — 1862. 1853 

order of — must be passed with- 
in one month ... 1655 

power to compel — of abducted 

females, s 552 .. 1991 

application for — of attached 
property will not be enter- 
tained under e S61-A \fmade 
beyond prescribed period ... 2014 
Restraint 

person arrested not to be snbject- 

ed to unnecessary — , s 50 165 

complainants and witnesses n»t 

to be subjected to — , s. 171 629 

— exercised on a witness by police. 

effect of ... 629 

Retirement 

of jury to coosider verdict, 

s 300 ... 1150 

of jury for further consideration, 

when requited ... 1154 

Retracted confession 
retraction immaterial ss regards 
legality of the admission of 
confession as evidence ... 602 

both retracted and unretraeted 
eonfessions are equally ad- 
missible ... 603 
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it is unsafe for court to rely 
on — . C02, 603 

weight to be given to such 
statement ... 603 

— retracted at a late stage ... 603 

may form basis of conviction of 

maker without coriotoration 603 

retracted — may te impugued 

as not made voluntarify 603, 601 
retraction alone will not make it 
inadmissible if necessary 
precautions have been taken 

603, 604 

nor 18 its value diminished ... 601 
retracted confession of co-accused 
how far sufficient to sustain 
conviction 601, COS 

corrobciation in material 
particulars by independent 
evidence necessary 601, 605 

Retrial 

error in charge when necessitates 

— .B 220 . 683 

8. 403 bars a - 978, 979 

It makes DO distinction between 
acquittals after trials and 
acquittals under ss. 247, 815 
nud 491 ... 979 

of accused after discharge of 

jury. s. 808 ... 1177 

entry that accused should not be 

retried ... 1176 

on the ground of omission to 

examine accused 1242, 1243 
liberty to compound when — 

ordered ... 1875 

power of High Court to order — 

in a reference under s. 374... 1376 
previous acquittal or conviction 
bars a — of the same offence, 
s 403 . . 1407 

previous acquittal bars a — for 
diSereni ofience upon the 
same facts .. 1416 

Session Judge has power to order 
— when case comes up before 
him in appeal ... 1477 

power abould be exercised with 

discretion . . 1478 

original trial void for want of 

juriidietloa .. 1478 

not with the object of enabling 
prosecution to fill up defi- 
ciencies ... 1478 

dnty of appellate Court before 
ordering — ... 1478 

— when to be ordered want of 

jnnsdiction ... 1476 

when court of appeal finds 
acensed guilty of another 
offence . . 1479 

illegal trial of accn<cd along 

with another person ... 1479 
absence of a charge or defect 

in a charge ... 1479 
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— o[ proceeding to High Court, 

8 438 ... 1556 

Sessions Judge or District hlfi* 

gistrate maj — ... 1557 

discharge of accused on — of a 

Civil Surgeon ... 1638 

— of Chemical Examiner, B 510 1606 

— to be put in evidence ... 1807 
Repute 

evidence of general — ... 356 

evidence should be so strong as 

to leave no donbt .. 356 

witnesses deposing that accused’s 

character is good ... 356 

what evidence required to prove 

reputation ... 356 

rumours unfavourable to the 

character ... 356 

mere suspicion of complicity 356 
independent evidence of 
accused’s reputation may be 
supplemented hy suspicion 
of complicity ... 356 

hearsay evidence .. 357 

evidence of accused's caste* 

fellows, etc 857 

Rescue 

from custody of private person 
punishable under s. U2S, I 

V.a • 210 

Reserve 

power to questions arising in 
ongmil]ntitdiction of High 
Court, e 434 (1) 1514 

procedure when question reserv- 
ed, 8434 (2) .. 1614 

judge may — points of law . 1515 

renew in cases reserved ... 15)5 

prisoner's counsel's right to be 

gin 1515, 1516 

Residence 

person proceeded against tinder 
8 110 should bs residing 

within Magistrate's local 
limits 346 

ho must be within jurisdiction 

at the time action is taben 345 

wandering gangs of criminals 

havisg no fixed — 346 

thieves belonging to foreign ter- 
ritories •* 346 

permanent — of thief imma 

teiial 346 

proceedings against person out- 
side junsdictton illegal 316,347 
jurisdiction restricted to person 

residing within local limits 317 

order for notification of — of old 

oflender, s 565 3028 

where no previous conviction, 
accused not to be asked to 
notify his— ... 2029 

absence from — ... 2030 

omission to notify — punishable 2030 
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Resistance 

to arrest, B 46 ... 180 

or illegal obstruction to arrest 

and escaping from custody 202 
to illegil search .. 282 

on the part of house holder ... 802 

Restitution 

of conjugal rights, efiect of 
decree for, on maintenance 
order ... 1734 

proceedings are of a fuasteitil 

nature ... 1830 

ftp pnrfe proceedings can be taken 
against a party in — pro- 
ceedings . 1830 

High Court's power to order — 

of property nnder s. 5C1-A 2014 

Respectable 

inbabitants of the locality 
to be called at the time of 
search 297, 298 

meaning of . 397 

who cannot be regarded — in- 
habitants . 397 

calling upon — shop keepers ... 299 

person convicted of serious 
ofience cannot Ic rcleaeed 
under s 663 on the ground 
of bis belonging to — 
family 2019 

Restoration 

of attacbed property, s 89 261,203 

a 89 enables ab eondet to seek 
relief on two grounds . 262 

inherent powers of High 
Court 262 

period for proceedings to release 

attachment 263, 263 

application beyond the pres- 
cribed period 263 

any person can apply on behalf 

of absconder . 263 

remedy of third party whose 

property wronglv attuched 263 
property may be declared to 
b« at the disposal of Govt 263 
but It cannot be forfeited or 
sold for BIZ months . . 263 

section applicable to accosed sur- 
rendering themselves ss well 
as to offenders arrested ... 2C4 

person appearing shonid be 

asked to explain his absence 264 
section requires proof that 
the offender did not abscond 
or conceal himself .. 264 

property can be restored 
only on proof that he had 
not absconded and bad no 
notice .. 264 

net sale-proceeds of the pro- 
perly sold may be made 
over ... 264 

sale once completed cannot be 

annulled ... 354 
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accosed pleading guilty can eoo* 
tend under s 413 in reti> 
sion tbat bis cooTietion is 
illegal ... 1440 

High Court sbonld nol interfere 
in revision ai the instance 
of a pnvate person 1453, 14S1 

omission to give reasons for sum* 
mary dismissal of appeal 
DO ground lor — ... 1451 

case which should not have 

been dealt vrttb lummatily 1163 

— of order alloiving additional 

evideocG ... 1509 

finality ot judgments in — ... 1513 

— against sentence of imprison* 

ment and fine ... 1512 

power of — prior refusal 1523, 1523 

orders which are open to — 

under a 435 1538,1539 

interference by High Court 
with orders passed under 
8 436 1546, 1547 

jnrisdietion of High Court to 
revise commitment order 
under 8. 437 1555. 1556 


wishes ... 1570 

inteifereoee with acquittal at 
the instance of private pro* 
secotor ... 1570 

interference at the instance 
of Sessions Judge ... 1571 

High Court should not be moved 

in the first instauce ... 1571 
revisional powers when to be 

exercised ... 1571 

groands of interference ... 1573 
High Conrt can rectify errors cf 

law ... 1573 

High Court can rectify material 

error in the procr^ings ... 1573 
every irregularity or illegality 
does not call for Interierenee 1574 
joint trial ... 1574 

illegal joinder of charges ... 1675 
Improper order ... 1575 

illegal order purporting to act 

in executive capacity ... 1575 
misreading of evidence and 

fundamental errors . . 1575 
extradition ... 1575 

abatement ... 1576 

non exercise or improper excr* 
else ot powers of discretion 
rested in a Magistrate ... 1576 
disquaiifieattou ot ilagistrale 1576 
improper and faulty ptocs 
dnro ... 1676 

revision of cases in which term 
of Imprisonment has been 
eerred 1677 
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order passed without jurisdic- 
tion ... 1577 . 

interference not warranted by 
evidence ... 1577 

how powers o! — can he revoked 1577 
interference with acquittal at 
the instance of a private pro- 
secutor ... 1577 

when — will not interfere ... 1573 
orders which are subject to 
revision ... 15S0 

zeversalof illegal order under 
8. 135 ' ... 1660 

order granting bail . ... 1580 
order under s. ilO ... 1581 

order under 8. IIS _ 1581 

order under s 133 ... 1591 

order under s 137 ... 1582 

order under 8 144 ... 1563 

order under 8 . 145 ... 1583 

orders nnder section 146 ... 1583 

order* under 8 147 ... 1563 

orders of Presidency Magistrate 1583 
orders which are not subject 
to revision »• 1583 

order under Village Self-Gov- 
ernment Act ••• 1683 

order nnder Bengal Alluvial 
Lands Act ... 1583 

orders nnder the Press Act ... 1534 
court cannot revise Us cwn 
order 1584 

revisional powers of — ... 1584 

power to quash proceedings ... 1185 
power to alter or reverse an 
order ... 1566 

power to alter conviction for 
one offence into another 
ofience ... 1566 

power to order retrial ... 1587 
power to direct farther evidence 
to be taken ... 1583 

findings of fact io revision ... 1583 
interference with the findings 

of fact ... 1590 

power to allow composition ... 1591 
power to order leslotation of 
property ... 1591 

power of— to deal with non- 
appealing acensed ... 159) 

power to expango remarks 
from lower Court’s judg- 
ment ... 1592 

interlocutory matters ... 1593 

revision of interlocntory order 1595 
remedy by way of appeal open 1596 
enhancement of sentence ... 1596 
application in revision by pri- 
vate individnal ... 1597 

application when to be made 1597 
recommendation foreohance- 
ment ... 1593 

disposal of application for re- 
vision ... 1599 

power to enhance sentence ... 1598 
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trial iDvalid on legal grounda 1479 
misdirection to jury ... 1480 

case triable by a jury .. 1480 

omission to mate order for — , 
efiect of ... 1460 

scope of — ... 1480 

— when not to be ordered ... 1481 
where prosecution has hopo> 

lessly broken down in every 
respect . 1481 

omission to bring on record 

certain evidence . . )4S1 

enabling prosecution to fill up 
deficiencies ... 1481 

— of appeal 1481, 1482 

— to be by a court of competent 

juri'dietion . 1492 

power of High Court to direct 

— under s. 439 1587, 1588 

Retrospetivity 

of laus of procedure ... 15 

Return 

of Commission, s. 507 ... 1602 

Revenue Court 

term ‘ Court ' in ss 195 and 476 

includes — 725, 1651 

revision against complaints b)— IC81 
power of-- to complete inquiry 
and commit to High Court 
or Court of Sessian. 6 478 1C90 

procedure of — in such cases, 

8 479 1C93 

procedure in case of contempt 
oommiUcd in the view or 
presence of an; 8 4SO . JC93 

Review 

Magistrate has no «urisdicttoQ to 

— an order passed under 

8 145 521, 1365 

order under s. 14G cannot be 

reviewed 536, 1365 

court not to — judgment, s 3C9 1363 

when it has signed its judg 
meat 1364 

case dismissed in default when 

can be reviewed 2365, 1S68 

order summarily rejecting an 
appeal whether can be re- 
viewed 1365 

Session Court not competent to 

— itsown judgment 13C5, 1366 
to expunge remarks in a judg 

ment does not amount lo — 1366 
neither a 369 not s 439 em- 
powers High Court to — the 
judgment of one or more of 
Its judges IDA criminal ap- 
peal or roMsiou 1307, 1368. 

1616 

High Court has nopoiscrto — 
itsown judgment in a on- 
mmal caao under s 5G1-A 1369 

— incases reserved ... 1515 
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Magistrate’s jurisdiction to vary 
order returning property to 
person from whom it was 
taken ... 18C6 

inhereDt power of High Court to 

— ex-p.irte oiiBTs 2013,2014 

Revision 

of orders passed under 8, IOC ... 318 

of orders under s. 107 ... 333 

of orders under s 109 342, 343 

of orders pasred under 8 110 .. 360 

or orders passed under s. 118 376, 379 
lulerference by High Court with 
tbo discretion conferred on 
a Magistrate under s. 122 ... 389 

of orders in nuisancecasss 421, 422 
of orders uoder s 143 .. 445 

of Orders under Chap XI ... 467 

of orders under Chap. XII 524-526 
whether High Court should in- 
terfere on the brevity of order 
passed 10 a proceeding under 
s 14C . . 635 

iolerfcrence m — with order 
of Magistiate who has com> 
mitted irregularity in the 
exercue of bis jurisdiction... 648 
High Court, as a court of — , can 
coDsider order as to costs 
passed under B 148 .. 663 

Il'gb Court cannot revjeo lu- 
quest proceedings under 
8 174 . 611 

of proceedings under s 17C .. 642 

High Court esunot interfere 
with sanction granted under 
s m . 765 

when High Court will interfere 
with an irregularity in proce- 
dure ... 787 

power of High Court to rpviss 

improper order of discharge B32 
interference with discretion of 

trial court uodors 227 . 882 

interference with the order of 

acquittal under s 247 ... 960 

High Court whether can pass an 
order /or compensation in 

revision .. 1003 

High Court can set aside an 

order of compensation ... 1003 
interference with Magistrate's 

refusal under B 257 ... 1010 

of the order of Magistrate direct- 
ing a warrant to issue under 
3 368 ... 1389 

High Court can take notice of a 
ground stto molti if not 
taken in rcvuion petition 1422 
when High Court would inter- 
fere on merits with proceed- 
ings under s, 118 . . 1430 

levlsinn frem order parsed by 
Magistrate Irt class on ap- 
peal to whem to be made ... 1433 
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Older passed under e, 7 of tbe 
Indian Extradition Act ... S0I5 
revisional power of H gh Court 
to substitute sentence of 
imprisonment in cases fall* 
ing under 8. ... 3026 

wben High Coirt sboutd not 
interfere with exercise of die* 
nrction by Magistrate mak- 
ing an order ol release under 
B. 562 2026. 2037 

open to High Court to inter- 
• fere or not ... 2037 

will interfere with unjust 
orders 2027 

can qaash conviction of 
accused who have been dealt 
with by appellate court 
under s 6C2 ... 2027 

Revival 

after having quashed an order 
under b. 144 a Magistrate 
cannot revive it without 
fresh proceedings ... 4G0 

of complaint after dismisaal 

60f. 605 

ol eompUint altar aequHtal of 
accused for absenco of com- 
ptaiaant 077, 978 

of withdrawn compUiut under 

6 248 ... 063 

claim under s. 626 A can be 

revived after wavier ... 1916 

Revival of Proceedings 
Magistrate hae no jurudictioo to 
revive proceedings under 
a. 145 ... 516 

new proceeding would not be 
justified on the material 
upon which proceeding 
struck off was based . 616 

in order to take fresh proceedings 
upon new materials it is 
necessary to record such 
material .. 5 I 6 

Magistrate staying proceedings 
as being onneceaaary cauaot 
revive them ... C48 

Right to begin 

where question of law reserved 

prisoner's counsel has— 1515, 1516 
Right of reply 

when prosecutor has — , a 2‘>3 1116 
what amounts to a-’duclng 

evidence] ... 1117 

when only one of sorcral ac- 
cused adduces evidence ... 1118 
Rigorous Imprisonment 
imprisonment of two kinds, slin 

plo and — ... 120 

commutstion of sentence of — , 

8. 402 ... HOC 

Rioting 

omission of mention cfs. H9 Id 

charge of — 873. 1917 
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duty of Judge in making 
charge to jury with respect 
to accused m — case .. 1160 
omission to state common ob- 
ject in a case of — ... I94C 

River or Channel 
used by public, conditional 
order for removal of obstruc- 
tion, etc. when can be passed 

411,412 

Robber 

who is ... 177 

arrest of habitual — ,s 55 ... 109 

security for good behaviour 

from habitual — , a. 110 343. 347 


Robbery 
what IS 


348 


order under s. 866 1366 

8. 22 of Dobkhan Agriculturists' 
lleliet Act DO bar to such 
attacbmeot and sale ... 1968 
but Usd of as agrieulturtsti as 
defined in tbe Puojab 
Alienation of Land Act, ras- 
Dot bo sold In pursuance of 
a warrant under s 366 ... 2366 

of unclaimed property. B. -521 ... 2669 
of perubablo propertv, s 525 ••• 2662 
order for — > by unauthorired 
Magistrate when not void, 

B. 529 ... 1920 

when void, 8. C30 ... 2922 

Sanction 

of liocal Government occcssary 
for prosecution for acts dono 
under Chap. 2X, 8. 132 ... 405 

absenco of — vitiates whole trial 
and defect is sot cured by 
a 537 ... 715 

provision as to — cannot be 

overridden 745, 746 

— in tbe alternative under s. 121 

orl2l-A. 746. 747 

offences relating to elections not 

BUSlsinablo without — ... 747 

— of Govt, necessary foe pro- 
secution for criminal cons- 
piracy ... 747 

conspiracy punishable under 

B ISO-B requires— 743,719 

ebargo under s ISO-B wbcu 

rtqulrcs— ... 748 

who may grant ... 748 

DO — necessary for an ofTcneo 

under s. 50 U. P. Esciso Act 748 

— necessary for offence under 

e. I01jl20-ll ... 749 
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t>ower to alter fiodicg aodcD- 
baoce sentence . . 1600 

enchancem nt after expiry of 

Eentenco ... ICOO 

limit of enhancemeot ... 1601 
diQerence of opinion in cnmi- 

oal rerision C3«e .. ICOt 

notice to accused ... 1602 

power to revise an order of 

acquittal and order retrial . 1603 

scopio of prohibition cantaioed 

in sub -8 (4) ... 1605 

alteration of conviction under 
one section into conviction 
under another .. 1605 

power to convert conviction on 
a lesser offence into one on a 
more serious offence under 
sa 423 and 439 . 16Q6 

acquittal in complainant's 
absence and nnder other 
circumstances . . 1607 

interference on reference or at 
the instance of a private 
proseentoc . 1607 

revision is excluded by com* 
patency of appeal 16o9 

interlooutocy orders . . 1609 

— can interfere m revision 
even when accused have not 
appealed . 16l0 

application by third party 16l0 

reference . 16)1 

faeartcg ol appeal barred by 
heating of application for 
revieion .. 16i2 

heating of revision barred by 
beating of appeal . 16l3 


convicted person asVedto ehow 
cause against enhancement 
ol eentenae it csa reopen 
whole evidence in showing 
canse against conviction or 
IS limited to grounds that 
would have been open to 
him as appellant or appli- 
cant for revision 16i3 


notice when to bo given 
limitation 
new plea in revision 
loss of record 

rule to show cause duty of 
Magistrate 

detention in reformatory . 
optional with court to beat par- 
ties in re'iEioD, 8 440 
scoI>a of 8. 440 

DO ngbt to bo heard .. 

provisions of s iiO&o act 
apply to snmmiry rejection 
of appeal 

power to hear complainant 
before issuing a rule 


1614 

1614 

1615 
1615 

1615 
16)6 

1616 
1616 
1617 


1617 

1617 


PAGE, 

statement by Presidency Magis* 
trato of grounds of hiv 
decision to be considered by 
High Court, e 441 ... 1618 

scope and effect of s 44l . 1618 

omission to record reasons for 
coovfctton whether suffi- 
cient to warrant interference 
by High Court .. 1618 

High Court’s order to be certi- 
fied to lower court or Magis- 
trate, b. 442 1618, 1619 

scope of a 442 .. 1610 

trial court’s omission to pass an 
order under s 471 will not 
preclude High Court from 
passing order In revision 1613 
power of Sessions Judge to inter- 

ferewithordecsunder s 476 1680 
power of High Court to revise 

order ueders 476 ... 1680 

— against complaints by civil 

or revenue courts ... 1681 

when High Court will interfere 
and when not in a proceed- 
ing under s 476 1681, 1662 

refusal to exercise discretion 
under e 476 is revisable by 
High Court .. 1689 

conflict of anthorities whether 
revision lies under s 115, 0 
P C. or 8.439, Cr. P. 0. 
where a civil court refuses to 
maVe complaint and appe- 
llate court accepts appeal .. 1690 
lateclerenco with appellate orders 
withdrawing or refusing to 
withdraw complaints not 
desirable . . 1690 

power of Sessions Judge to revise 
orders passed by civil court 
trader s 478 1693, 1693 

revision of orders under s 514, 

8 516 1817 

revision of orders under s 517 1849 
power of High Court to interfere 

with orders under s 522 . I857 

revision of orders under s. 513 I66O 
whether High Court should inter- 
fere with an order passed 
under s 528 .. 1914 

no convictiou or sentence passed 
in a case triable with the 
aid of Assessors but tried by 
jury can be set aside in— 
unless miscarriage of justice 
caused . . 1933 

High Court has power to pass 
au order for compensation 
in — . 1933 

High Court has ample juiudic 
Siou to interfere in— at any 
staged the case .. sojs 

proceedings under E. 176 ... soiS 
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Magistrato must havo reason to 
boUeve that the person is 
coDfioed ... S93 

bow bo IS to sitiafy bimsel! ... 292 

in case of kidnapping ... 292 

confinements which amount to 

snofleuce ... 393 

husband keeping wife in 

wrongful coufinement ... 292 

a'lcst of ward by District Court 292 
for the protection of a ward ... 293 

civil remedy ... 293 

removal of son given in adoption 293 

form of search warrant ... 993 

nlterationj to meet the 

requirements ... 203 

name and designation of 

Fnlice Officer inadvertenUy 
omitted ... 203 

defect treated mere formal 
defect aa regards right of 
private defence ... 293 

Magistrate should pass such 

order as may seem right 393, 204 
general provuious relatiog to, 

a 101 ... 291 

direction etc , of, s. 101 ... 291 

applicability of a 101 to searches 

under special Acts .. 291 

persons In charge of closed place 

to allow — , s 102 ... 291 

andorsemeot of warrants under 

special Acts .. 295 

to be made la presence of wit* 

nesses, a. 103 .. 295 

abject is to guard against pos- 
sible chicanery and unfair 
dealings ... 295 

provisions should be strictly 
complied with ... 295 


witnesses ... 297 

two or more persons should 

attend a— ... 297 

witnesses should be respectable 
inhabitants of the locality ... 297 

rcspoitablo peopio arc prtrrio 

/ac Itoparilaf ... 2"7 

policemen cannot bo regarded as 297 

headmen of wards sbeuKl not ba 

cboson ... 297 

dismissed constable cannot bo 
described a rc<pectabto 
person ... 297 

failure to c ill witnesses when a 
search is conducted by res- 
pectable officers docs not 
make the search illegal ... 293 

object Is to delude possibility 
of concoction and malptac- 
Ucs ... 298 
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Men called should be persons of 

some standing ... 299 

person living within hail of 
the place ... 298 

“ locality ” does not mean 
same quarter ... .203 

witness residing in nnether 
mohalU ... 293 

villages within 3 or 4 miles 299 
persons m immediate vicinity 299 

evidence of witnesses not resi- 
dent of locality not inad- 
missiblo ... 299 

calling upon respectable shop- 

heopers ... 299 

section applies to search of 
a pUcB ... 299 

cart is not a place ... 299 

time of search 299 

object is to avoid planting of 
articles ... 299 

calling witness and keeping 
them present outside is not 
sufficient ... 299 

duty of witnesses 200 

witnesses should bo unconnected 
With Government and Ofii* 
cUldom ... 800 

a list to be made of things found 809 
discussion as to admissibility of 

eoarch list ... 800 

search illegal, it list is sot 

signed ... 800 

adding new items to a search 

list 200, 301 

witneeces not compellable to 
attend court without sum- 
mons ... SOI 

Magistrato may dispense with 

their atlcndaoco ... SOI 

every fcarch witness need not bo 

put into wfiness-bcx ... 30i 

failuro to examine will not make 

search Illegal ... SOI 

court not bound to accept evi- 
dence of witnesses as true ... 301 

occupant shall bo permitted to 

attend . • SOI 

applicability of s. 801 to searches 

under apeeial Acts 301. S03 

resistance on the part of house- 
holder ... 802 

Magistrate may direct search in 

fais presence, s. 105 S02, S03 

directing sciirch whore offenco 
has been committed against 
public tranquillity ... S03 

ty Police Officer, s. IDS 615, CtD 
genera] search aulborized ... OC 

but (no ssfeguards provided ... CIC 

for anything necessary for the 
purposes of an inicstlgation 
into any offence ... 017 

meaning of general scirch ... 017 

of accused’s house ... 017 
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conviction of ofiooces not re* 

quiting — ■J*8, 140 

initiation of fresh proceeding 
after obtaining reijuisite — 
under 8 196-A ... 760 

who can give under 8. 197-A .. 763 

for abetment 7C3 

form of — .. 763 

how conveyed ... 763 

inquiry before — 763, 764 

want of - 704, J057. 1958 

fresh — on altered charge when 

not necessary ... 8S1 

principle governing grant or re- 
fusal of — under s 839 . . 1322 

— of High Court, how to he 

obtained under s 339 1223, 1224 

want of — 1224 

Magistrate giving — for prosecu- 
tion csnnol tty the case, 2001, 2003 


Sanction for prosecution 
of Local Qovt necessary for acts 

done under Chap IX, s 133 406 

of Judges and Public gervants, 

a 197 . . 751 

changes introduced into this 
section by Amending Act 
of 1033 . 753 

reasons for the changes 
stated . . 752 

scops and object of s 197 . . 752 

the term “ Judge " esplaiued 752 
who 18 or IS not a Judge .. 753 

the term “ public servant ” 
erplained . . 753 

mstances of who is or is not 
a public fetvant 763,765 

section 197 protects only those 
who arc not removed without 
sanction of Government 755, 766 

instances of who is or is not 

go remoreable 756, 756 

sanction necessary for pro 

sccution of any Judge . 756 

history of the phrase " acting 
in the discharge of ofbcial 
duty ” traced 756, 757 

cases decided with reference 
to the previous codes 766, 757 

cases decided with reference to 
the section as it stands 


now 70 /, 

Bombay cases 

Lahore cases 758, 

Sind cases 

Calcutta cases 769, 

Kangoon cases 

Allahabad oases 

Lucknow ease 

Patna case 

ilysore case 

taking cognizance, what amounts^^ 
sanction, who can give 

Or P.0,—145 
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delegation of authority 762, 763 

smiotiou for abetment 763 

form of sanction .. 763 

sanction how conveyed ... 763 

notice to accused ... 763 

Inquiry before sanction 763,764 

want of sanction 764 

Govomment's direction as to 

prosecution . 764 

specification of court 764, 765 

revision of order granting and 

refusing sanction ... 705 

sanction of High Court for pro- 
seentton of approver for giv- 
ing falsa evidence 1223, 1224 

Magistrate giving — cannot try 

the case himself 2001, 2003 

Saving 

m respect of other piocedufs 
provided by other acts of 
the Legislature, s, 1 (2), 

8,13—14 

cases to which procedure pres- 
cribed by other Acts held 
applicable ... 13 

special or local law, enumeration 

of ... 12 

DOW Id force . . 18 

any special jurisdiction 13 

or powers 13 

any special form of jurisdiction 14 

police ID Presidency Towns .. 14 

power of Local Government to 

extend provisions of Code to 14, 15 
beads of villages in Madras ... 14 

Sealed 

Summons to be signed and — . 221 

Summons not — illegal . . 221 

Search 

of place entered by person sought 

to be arrested, s 47 163, 184 

of arrested persons, B. 61 . 167 

rules in force regarding — of 
arrested persona in United 
Provinces 187 

in Ceulral Provinces . 188 

mode of searching woman, s 52 168 

— foe documcnis and things, 

s. 96 . 276 

when a general uarcstneted — 

IS permissible . 279 

— of arms, etc, how to bo con- 

ducted ... 2S1 

Magistrate may himself — . 2S2 

— tv thout warrant 232, 2SG 

— of house suspected to conlain 


UU\.u« U JjJ 

scope of s. 100 291 
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(B) Nofchinp herein contained shall be deemed to 
interfere with the rio^iifcof His Majesty or of the Governor- 
General, nhen such right ts delegated to him, to grant 
pardons, r»‘prieves, re'-pites or remissions of punishment. 

(B/1) Where a conditional pardon is granted by His 
Majesty or, in virtue of nnp powers delegated to him, by 
the Governor-General, any condition thereby imposed, of 
whatever nature, shall be deemed to have been imposed 
hy a sentence of a competent court under this Code and 
shall be enforceable accordingly. 

(6) The Governor -General in Council and the Local 
Government may, by general rules or special orders, 
give directions as to the suspension of sentences and the 
conditions on which petitions should'be presented and 
dealt with. 

Amendment. — The words in italics in sub-sections (2) and (5), and 
sub-sections (4a) and (Sa) have been added by s. 107 of Act No. XVIH 
of 1923. The new sub-section (4a) extends the provisions of this 
sectioo to all orders of criminal courts ; sub section {5a) provides for 
cases where seQteace is suspended or remitted by the King or tbs 
Governor*Geaeral. 

Scope of section.-^Prlmarily the power of pardon rests io the 
sovereign, and the provisions'of this sectioo, authorising tbe Governor* 
General io Couacii or a Local Government to suspend tbe execution, or 
remit tbe whole or part of any seoteoce passed upon any person sentenc* 
ed to punisbmeot, in uo way interfere with tbe prerogative of the Crown 
iu that respect. The special authority conferred by this section, 
however, relates to persons sentenced Io punishment and does not touch 
cases under s. 337 of the Code(l). 

Exercise of prerogative of mercy. — On a conviction for murder 
the sentence is one which is fixed by law, and to refrain from confirmmg 
a sentence, of death on account of the criminal’s youth or unsoundness 
of mind is an act of pure mercy(2). In such cases, however, tbe court 
may report any extenuating circumstances calling for a mitigation of tbs 
punishment to the Government and the Government may thereupon take 
such action under this section as it thinks fit(3). Numerous cases will be 
found in tbe Law Reports in which courts have made similar recommen- 
dations in favour of persons found guilty under such circumstances(4). 


(1) Empren v. Oanga Charon. 11 

A. 79 («9). 

U) Nga Pyan v. Crown, 1 1,. B. K. 
359; Ct. A/aufu v. Crotcn, 1933 L»b. 
719 

(8) Empress t. Kader Nas^ar, 23 

0 Wt ; Empress v. La'ksTtman, 10 

B. 6i9;6eeMso Nga Paav Crown, 

1 L B. R. 359 ; Cl, ilaulu v. Crmcn, 

1933 IaK 619. 

(i) Bee tbe cuei cited in the l*>t noU 


and ilamran v. Emperor, 30 P. R; 
19t8 0e.=48 I. O.493<»20 Cr. L J. 1 . 
Lnehhman Emperor, A. 243^81 
I.0. 171-22 A L. J. 116- A. T. R. 1924 
A. 413— 25 Or. L. J 683; Tola Jiatn 
▼. Atnperor. J02 I. 0. 774 — 98 Cr L. J. 
598-A. I. R 1927 Lah 674; Joga 
Singh T. Croien, 11 Lab L.J. 903; 
Emperor v. J’lnconri. 1 A. I. Or R. 
136; £mperor v. Amirto, 26 0. W. N. 
cxliT. 
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officer must have reasonable 

Rroun3$ lot believing . C17 

he has no power to mate pro- 
miscuous entries into houses C17 
recording in writing the ground 

o{ h\s betvet ... 617 

Police Officer, il entitled to 
search beyond limits of his 
station 617, CIS 

searcli by a Bub lospcclor ot 
Police not iueharge of police- 
station under supervision ot 
a Circle Inspector . C18 

whether the ofhecr should con- 
duct the search in person . . 08 

nnauthorized persons should not 
be allowed to enter without 
their persons being scarehed C18 
order authorizing a suhordinale 
to make the search must be 
in writing ... 08 

resistance to a constable toakiog 
search without a written 
order .. 616 

witness to the search taken by 
police and not called from 
the nlUgo 619 

sending copies ol records to tbe 

nearest Magistrate 6I9.C20 

when officer m charge of police 
station may require another 
to issue search warrant, 
a I6G 619, 620 

power should bo exercised by 
officer sot below the rank 
of Sub-Inspector 620 

search w.thin the limits of 

another pol'ce station 620 

Search list 

to be made of tbiugs found 300 

discussion as to adoaiutbiliiy 

of — .300 

search illegal, if — not signed 3C0 
adding now Items to a —■ 800,301 

Search Warrants 

when — may be issued, s 9C . 276 

what are 276. 277 

1S3U0 of — Without appreciation 

of gravity 277 

duly ol Magistrate to weigh tbe 

circumstances 277 

issue of — on infocBjUion with 
out examining complain- 
ant • • 277 

issue of -ou statement of counsel 

for complainant 277 

issue of— on telegram received 

by police . 277 

under apocial Uws . 277 

on mere suspicion 278 

may be usued by all Magis- 
trates . . 978 

stage at which — may be issued 270 
when the person in possession 

is not likely to produce 978 
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before issuing — Magistrate 
should consider if a sum- 
mons would not have the 
desired elTcct ... 278 

mere statement in an affidavit Is 

enough ... 276 

evideoca such as will satisfy 

Slagtstrats should be given 278 
Magistrate entitled to act on 

credible information ... 278 

provision of a. 06 may boused 
against any person includiug 
accused . 278 

any document or thing pro- 
duction and Inspection of 
which 18 necessary ... 279 

may be issued before any pro- 

ceediogs arc initiated 279/ 280 
consideration as to whether pur- 
poses of any inquiry, etc. 
will bo served .. 279 

onco ft Magistrate has taken cog- 
nizance be m<y issue ... 279 

general unrestneled search is 

permissible ... 279 

ordering summary eeizure ought 

not to be Issued .. 280 

power to allow prosecution to in- 
spect . 280 

ordering police to taka posses- 
sion . 280 

under special or local laws 260, 981 
search of arm, etc,, how to be 

conducted .. 281 

documeutand thing seized may 

be inspected ... 231 

power to invoke aid of person 

capable of reading ... S3l 

Mvgisirato may himself search 282 
defective ... 289 

delay in uauing ... 292 

limits of court's power 282 

production of account books 262, 263 
for attaching property in dis- 

puto ... 263 

power of court to restrict, s 283 2S3 

for search ot house suspected to 
containetolen property, forg- 
ed documents, etc., a. 98 233,285 
warraut may be given to any offi- 
cer above the rank of const- 
ablo . . 266 

existence ot criminal proceed 
logs is not a pre requisite . . 285 

" Magistrate " and ’court” 
convertible terms .. 2SS 

Magistrate Issuing not em- 
powered by law ... 2S5 

issue of — upan Inforniation 
and after inquiry 

inquiry distinguished from 2S5 
trial ... 385 

dntv of Magistrate ... 365 

•stolen property’ esplaioed ... 265 

• forged document' explained... 2S5 
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wtKtint under a 08, (ormot... 286 
Eoarch without warrant ... 286 

properly sorrohed musk be 
tabon possession of . . 286 

notification under b 19 of tbo 
8ea Customs Act . . 286 

disposal of things found in search 


beyond junsfliellon, a. 99 286, 287 
power to declare certain publi- 
cations forfeited and to issue 
— for the same, s 09 A 287, 286 


applicatioD to High Court to set 

aside order of forfeiture ... 269 

proscribing publication ... 289 

seditious publ'i'etlon, wbat la or 

is not, from decisions ... 289 

publication promoting enmity 

between different classes ... 290 

hearing by special Bench. 

8. 99 0 ... 290 

order of Special Bench setting 

aside forfeiture, « 99-D. ... 290 

High Court can only consider 
whether publication is sedi- 
tious ... 290 

onus Is on the Qorecoment ... 290 

applicant should convince that 
ocderls wrong ... 290 

cumulative effect of state- 
neats ... 990 

evidence to prove nature or ten* 

dency of newspapers s. 99-E 291 

procedure in High Court, 
s. 99 F ... 291 

jurisdiction to call order In 

question barred, s. 99-0 .. 2^1 

Secretary 

service on — ■ of corporation 

good service, s. 69 ... 229 

Security — (See also Bond, 

Becuruy rroceedisgs. Security for 
go^ bebavlour, Security for 
keeping peace ) 

order to give, a. 118 ... 375 

cannot be made without 
inquiry sod proof .. 375 

reasons to be glvou ... 375 

extra judicial knowiedgo ... 376 

proof of overt acta ... 375 

not to have intention of In- 
filctlne punishment .. 376 

Imposing arbitrary condition not 

essential to restrain ... 376 

. person living at a distance ... 87C 

final order must correspond 
with notice under B 113 ... S7C 

Magistrate precluded, from 
ordering security for a larger 
amount . . 377 

proecdoro in case heavier 
recurity Is deemed necessary 377 

court cannot enlarge period 

but U can redoeo ... 377 


PAGE 

nor can it vary condillonai 
order ... 377 

fixing amount of security ... 377 

consideration of station in 
life. ... 877 

it should afford a fair chance 
of compliance ... 377 

sureties should not be rejected 
on police-report ... 877 

inquiry into tbo efficiency of 

security ... 377 

ragiatered hypothecation bond 
not contemplated 877, 373 

minor need not execute a 
personal bond ... 878 

appeal lies from order requir- 
ing security ... 876 

release on bail pending deci- 
sion of appeal ... 376 

roeision, bow far the High 
Court can interfere in, with 
an order under 8 117 676,379 

discharge of pereon called on 
to give security for peace or 
good behaviour, s. 119 679 

further inquiry 879, 380 

fresh proceedings •■. 660 

coamencctnent of period for 
which security is required, 
e 180 ^ ... 380 

sub-e (I) applies only to esses 
where the person is at the 
time sentenced to or under- 


period IS calculated from tbo 

date of final order •.. 661 

object of sub. -s (2) ... 381 

grant of time instead of at 
once ordering impnsonmcnt 
in default 688 

scntenco for offence committed 
Leforo, computation of 
period ••• 6S3 

fresh security ... 382 

Contents of bond, 8. 121 ... 338 

scope 0! the section ... 3S3 

breach of bond in esse of 
security to keep peace 8S3, 683 
proof required for tbo purpose 

6S2, SS3 

breach of bond !n case of 
Bccurlty for good behaviour 391 

may bo forfeited on subsequent 
conviction .— 683 

enumeration of offences ... 683 

abseouding lo avoid arrest ... 983 

whether conviction necessary 

forproccedingigalDstsnrcty 893 
person cBORot bo recommitted 

to j'sll upon forfeiture 68? 
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(oircitare of part of nmouQt... 983 
there mutt be, regular In- 

quiry 363, 381 

bond forfeited on account of 
act of Accused . S8J 

Magistrate by rvhom bond ii 
taVen da} forfeit eren U 
accused is ccnrlctcd else* 

^bere ... 93t 

even ii be commits an ofTcnce 

in native state . 331 

Magistrate’s power to reject 

sureties 8. 123 .. .334 

scope of the section . 385 

rejection of sureties tendered 
as being “ unfit person “* 3S5 

positive reasons for believing 
the surety to be unfit most 
begiten 385 

fitoc<s or anfitness is left to the 

discretion of the Magutrate 885 
gronnd of rejection must bo 
vahf and reasonable 385,336 
new quahficatione tbould not 
be introduced 386 

test as to fitness . 3^ 

inabilitv to control bow far a 
ground of rejection 386, $87 

view of various courts 886, 387 
grouodsheld not suOicient for 

rejecting sureties 887 

reletionshtp . $67 

residents of same viltigo or 
close neighbours 887 

surety hrving on one occasion 
oQeoded against law 337 

surety baring giien evidence 
m accused’s faiour .. 337 

surety bating already become 
surety for another 387 

because sureties were Wun 
tbanu members 88S 

reluctance to be surety ... S88 

wbat are suSicient grounds 388 

sureties repotted as bad 
characters 388 

having failed to state what 
influence (boy bars over tbo 
persons bound down . 368 

inquiry irito tbe fitness of 

sureties 388, 389 

Magistrate most bold an in- 
quiry on oath 388 

reliance on police report or 

personal knowledge . . S8S 
hearsay evidence . 388 

substance of evidence to be 

recorded 369 

recording reasons 889 

Magistrate should careiuDy 
consider and test reasons 369 

reasons of subordinate Msgis- 
• trato should not be adopted 389 

opinions cxprc<ised in police 

reports not to bo accepted .. 889 


PAGE. 

rejection of sureties once 

Accepted ... 389 

Appeal against order rej'ectmg 

A surety ... 3E9 

lateclerenCB by tbe High 
Court ... 389 

Imprisonment in default of 

security, s 123 389, 390 

order can be passed only on 

failure to give security . 391 

Accused should bo brought up 
lot sentence if ■’ocurity is 
not furnished .. 391 

imprisonment should follow 

and not precede SOI 

After expiry of period illegal . . 391 

suspect undergoing imprison- 
ment 391, 892 

adjournment of proceedings till 
expiry of imprisorunent . 392 

imprisonment in default pre- 
mature ... 392 

impmosznart in default is 
not sentence ... 392 

sentence on conviction con- 
mencea from date of order S92 

aiibsrquent imprisonment on 
conviction for an oSenee . 892 

offence prior to sentence under 
a 123 892 

Utter sentence when to run 892 

tmpnso&mt&t, in delault, for 

definite teim , 61,392 

light to be released on furnish- 
ing security ... 892 

period of imprisonment ought 
to be of same duration . S93 

proceedings when to be laid 
before High Tourt or Court 
of Session a 12’! (2) 390,893.801 
detention of accused pending 
order of Sessions Judge . 893 

Magistrate cannot award im- 
prisonment subject to con- 
firmation ... 393 

functions of Session Judge 
under sub s. (8) 393. 894 

grant of bail . 894 

Magistrate competent to 

accept security .. 391 

cumulative security bonds ... 391 

refereoce by District Magistrate 

to High Court ... 891 

power of Sessions Judge to deal 
with the case on merits, 
a 123 (3) 390. 891, 895 

date of bearing reference 
should be fixed and notice 
given 394, 895 

order to show that case of each 
accused has been considered 895 
Judge may require any farther 
information or evidence ... 895 

adequacy of security to bo con- 
sidered .. 395 



2310 


QENERAL INDEX 


PAGE, 


conditions regividlng character 
of sureties ... 395 

acceptance of sarcties ... 395 

remand for further evidence 395 

term of impiisonnaent should 
* be flame ... 39C 

imprisonment not suspended 
during time spent on bail ... 396 

tbo case of all accused should 

be referred ... 396 

transfer of case to Additional 

or Assistant Sessions Judge 306 

imprisonmeni in default 
of giving securtij under 

B. 106, simple ... 396 

of giving security under 

s. 108, simple 396 

of giving security under 

s. 109 or 210, f/gonjo<t SSG, 397 

security of description difhcult 
to find should not be 

demanded . . 397 

appeal in cases laid before 
Sessions Judge ... 397 

porrer to release persons im> 
prisoned lor failing to give 
security, 9. 134 397, 399 

when and nndet wbat circum* 
stance District hCagistrato 
should act ... 399 

power of District Magistrate to 
cancel a secuetty bond, 

B. 125 .. 399 

grounds of eancelUtion ... 899 

something supervening since 
Arst court’s order ... 899 

unfitnegs of surety ... 399 

bond no longer necessary ... 3^ 

its ciecution was uncalled tor 400 

vacating order as vltra mree 
and quashing proceedings ... 400 

bond cannot be altered or 
modified ... 400 

meanioB of “ at any lime” ... 400 

transfer of proceedings ... 400 

discharge of sureties, s 126 ... 400 

security for unczpired period 

of bond, 6. 12G-A ... 40i 

demand of second bond ... 40i 

Security proceedings 

object of Chap. VIII 304, SOS 

DsCUfc of proceedings under 

Chap. VIII ... 801 

procedure to be followed id, 

s. 113 SCO, S61 

scope of the section ... S61 

Magistrate has no power io act 

nntil he has recorded aa 

order in writing ... Sfix 

issue of warrant before record- 
ing order illegal ... 3C1 

BCtnal hearing takes place 

only after recording order ... 361 

stifiifance of th* information 
necessity of setting forth ... 86l 


PACE 

what is ... 361 

setting out in notice that a 
man is thief or robber not 
enough ... 361 

setting forth, in tho order 
under this section 3G1, 3SS 

duty of Magistrate ... 363 

suhstanco of report should be 
clearly disclosed ... SC3 

sufficient indication of time 
and place of acts charged 
necessary ... 3G3 

nature and objoct of notice ... 363 

defects if can be remedied ... 363 

mero criminal tendencies and 
suspicion insufficient ... 363 

notice meagro and not con- 
taiuicg details ... 3G3 

Magistrate not bound to give 
source of Information ... 363 

amount of the bond to bo 
executed 3C3 

Dumber, character and class 
of sureties 803, 364 

copy of police inforoation ... 864 

copies of statement xnsde to 
police ••• 

procedure in respect of person 
present m court, a. 113 
summons or warrant in case 
of person not so present, 
s. 114 

issue of bummouB ... 

summons must set forth sub* 
stance ••• 

warrant, when to issue 
what should it contain 
arrest on police-report with- 
out spooial prayer ... 365 

power to rearrest a person 
already discharged 365, 366 

hail not to be refused ... 366 

arrest of person outside 
jurisdiction 

copy of order under s. 113 to 
accompany summons or 
warrant, fl 115 ... 860 

omission to send copy of 
order 366, 367 

power to dispensQ with 
personal attendance, s 


8Gi 


865 


365 
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in the absence of unreserved 
adznissfon 
reliance on co-Bceused'e state- 
mentsand police-report 
nature of inquiry 
examination of witnesses 
omission to hear parties 
summoning witnesses 
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Magistrate bound to assist both 


rirties ... 369 

expenses d{ calling wilnossea ... 3G9 

dutj o{ accused to bring hu 
vitnessea SCO, 370 

place of inquiry 370 

further eridenro (jusdetn ffcMfris 

uUli that described ... 370 

pro'ceution Kitncs«es cannot 
be examined afrcc close of 
defence case viUhout record- 
ing rcisons .. 370 

Magutralc not bnund to call 
nihcr witnessoa . . 370 

procedure to be follorred in 

ca«cs under s. 107 370 

ss. StS. 3C0 and 413 inap- 
plKAble , 370 

procedure to be follorrcd in 

good bebarionr eves 370. 371 

s 3C0 applies . 371 

accused is entitled to defend 
him«clf . 371 

order mthjtit exaruiniog nit* 
nerves liable to be set aside 371 

e 312 does not appl\ . 371 

e SSC IS sot applicable 371 

6 937 applies . . 371 

e 16i esnnot be used to abut 
out ststements guco to 
police 371 

B SO, Eridcnce Act can be 
applied 371 

interim order pccdiog as inquiry 

under ss lOS, 100 and iiO 371 

Magistracs should record bis 

reasons 371 

order merely stating "ca account 

oi emergency" bad 371 

lotenm security should not bo 

high .. 373 

High Court's interim order redoc- 
ing docs not fetter Magis- 
trate’s discretion 372 

demanding security pending 
disposal of application for 
tr«asfer 373 

detention io custody pending 

completion of inquiry 373 

applicibility of prowsiona 

regarding bill 372 

CTidcnca of general repote 

admissible 372,373 

Mhat is or is not 372,373 

test of the adniisnbiJity of 
evidence of general repnto . 873 

evidence of eastc-fellons 
reiatircs and neighbours 373 

burden of cstabli«bing repute . 873 

Pofieo Officer Riay giro 
evidence . 373 

provision of sub -e (4) In. 
applicable to a proceeding 
under s. 107 , . 373 
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joint inquiry of two or mora 

psrsonaassociftted together 873,374 
— against members of a gang 
habitually cheating in 
concert ... S73 

Association of several persona 
belonging to different 
village® at several places .. 374 

there xoust be clear evidcn''o to 

prove association ... 374 

persons called upon to show 

cause under cl. (/) ... 374 

persons called upon under s.lOT 

ranged on the same stvle . 874 

joining together to boycott a 

class of people ., 374 

gang of disorderly p^rsoni 
committing acts of 
violence . . 374 

pcisons belonging to two 
contending faetioos 374,375 

Security for good behaviour 

from persons disBemluating 

seditious matter, e lOj S34,S35 

scope and object of the section 335,330 

matters may be disseminated 
either orally or in writing 
or in any other manner . 830 

what IS or is not seditious 

matter, from decisions . 330 

persoe ccnccroed must be m the 
habit of intentionally 
disseminating 336 

habitual nature of his activities 

must be clearly proved . 330 

inteution to provose feelings of 
enmity or hatred between 
two conimuoities must be 
proved .. 330 

not only personality but also 
tone and spirit must be con- 
sidered S3G.337 

criminal latimidatioa ot defama- 
tion must be concerning a 
Judge ... 337 

what anJence must be given 
for the puTpose ... 337 

opportunity to show causa why 
an order should not bo 
made .. 337 

from vagrants and suspected 

persons, B. 109 337,333 

scops of the section 333 

precautions taken with a view to 

conceal pcesoneo . 333 

when a person is said to conceal 

his presence . 333 

concealment in order to avoid 

observation 333,333 

temporary concealment in his 

father’s house .. 339 
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proTioas or present conneetton 
with criminal conspiracy 
owtaldo Magiatiatc'fl iwusdio- 
tlon irrelevant ... 333 

attempt to avoid police 
patrol ... 338 

talking with persona who ran 
away on the approach of 
Police OHiecra ... 339 

accused concealing the /act of 
their being in a tnafftra 
together ... 339 

giving (also name and delivering 
letterscontaining incitement... 339 
concealment of identity 
distinguished from concoal* 
mentnf presence ... 339 

what doea or docs not amount to 

Goncealraent of presence .. 839 

whattar It weceaaMy th^t 2, 
roan should follow a 
continuous course of 
conduct *339,340 

person taking precautiona to 
conceal Ms presence within 
the Magiitrate's jurtsdic. 
tioQ ... 340 

person eomiog from onlsido 
for some nefarious purpose... 840 
person living within jurisdictioo 
and zemovlog (com one pact 
to another ... 340 

meaning of any “person with* 
in the local Umita" ... 340 

account of presence outside 
juriadletlon ... 340 

nan found with impicmenta of 
house-breaking lurkipg near 
the house of a wealthy 
man ... 340 

man who has no oatensiblo 

xneaosof subsistcocc 840,341 
person who has no means of bia 
own but is naiotaioed by 
bis father ... 341 

hlagistrateiiuial be satls&ed on 
. evidence that accused has 
no ostensible means of 
eubslstouce ... 341 

Uvlsgby s&eanaofnng game. . 811 

member of gang frequentiog 
meJai and carrying on 
illegal games ... 341 

austaioine himseil by some 
...dishonest means ... 8ll 

One who cannot give a eatlafac- 

tory acconot of hlmaelf ... 341 

he ehwsld eaViai; a-otboritlea 
by eipiaining surplciona 
appearing against him ... S41 

municipal peon prawHng 

about at night ... 3ll 

person found in another district 
in the bouse of a suspected 
political cooipirator *... 841 
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dealers in cattle resident of 

nnolber district ... 311 

to bo penniless or out of 
work ^ ... Sia 

expianatfon found to be 
false ... 843 

failure to give a satisfactory 
account of wbat he was 
doing at the time of arrest... 343 

procedure to bo observed ... 313 

what evidencQ is admissible for 

the purpovs ... S43 

security on strength of same 
incident on which accused 
tried and cflnvi'‘tcd ... 813 

revision how far the High 
Court can interfere in ... 343 

from habitual offcpders, s. 110... 318 

from habitual protector or bar- 
htrtater t>i ihievea. ». MO ... 
scope end object of the section 343,945 
information showing habitual 
bad character of persons 
proceeded against ... 345 

information from any source ... 845 

hlngistrate not bound to reveal 

source ... 848 

information must be credible 
and from n trustwoitby 
source ^45 

aubstanco of inforinalioa to bo 

stated ... 348 

quantum of information ... 348 

conversation out ot court ... 845 

Magistrate inltiatiOB proceed, 
mgs on personal knowledge 
incompetent ... 3’“ 

information cannot bo used ns 

substantive evidence ... 348 

person proceeded against should 
bo residing within the local 
limits ••• 34G 

bo must be within jurisdiction 

at the time action is taken 318 

wandering gangs of criminals 

having no hxtsd tesldcnco ... 310 

thieves belonging to foreign 

territories ... 848 

pormaneot residence of thief 

immaterial ' ... 348 

proceeding! against person out- 
side jurisdiction illegal 316,347 
jurisdiction reatricled to persona 

Tending within local limits 347 

MagUtralea empowered to act ... 347 

habit hai to be proved by an 

aggregate of acts ... 317 

snsperted oi being concerned In 

four or five theft* ... 347_ 

‘habit’ means persistence In do- 
ing an act ... 347 

incilnaiion to do acts not 

enough ... 317 

‘habilually’ means repeatedly or 

jersistrnlly ... 346 



GENERAI, INDEX 


2313 


PAon. 

wh^l required (orthe 


purpose ... 31B 

rthen a robber esu be bound 

dotrn ... SiS 

whether a deeoit can be bound 

down ... 31B 

whether a forger can be bound 

down ... 348 

habitual reeeircr of ttolcn pro* 

petty hold not prored ... 348 

professional reeeircr cf stolen 

properly ... 348 

associate of euspocted thieves ... 348 

nccneed must be proved to bo in 
the habit of protecting 
thieves ... 310 

ilanager of a public shrioe ean* 

not be called upon ... 340 

person who bring* a claim 

knowing it to be false ... 310 

forger ineluded ... 310 

burkandazes eommiltlng acta of 

extortion ... 349 

specific acta of oppression ... 349 

habitually committing breach 


or tMtting its eoiomiBsion 349, SSO 


aeetioa ii intended to put a curb 
upon activities of petsone 
creating dissensions ... 330 

notice under cl. (e) of s. UO, 

order under 8. 107 ... 350 

detperato and dangerous person, 

his being at large hazardous 330 
nhat evidence is admissible for 

the purpose ... 330 

imputations of hating mado 
themselves objeetionahle in 
the neighbourhood ... 330 

annoyirg villagers ... 350 

spreading disloyal doctrino 

amongst school boys .. SSO 

earning living by prostituting 

one of his wives .. 331 

attempting to seduco women and 
behaving indecently and 
immodestly towards them 331 
nuisance to neighbours ... 35i 

promoting litigation ... 351 

person of a violent or lurbulant 

character ... 351 

failure to oppose dacoits ... 351 

persons undergoiog Imprison- 
ment ... 351 

notice to the party to show 

cause ... 351 

Issue of a preliminary notice 

nnders 412 ... 351 

substance should be sufficiently 

clear to give notice . . 851 

actual hearing takes place after 

notice ... 351 

accused entitled to reasonable 

Interval .. 353 

seenritj demanded is a personal 

bond with sureties ... 353 
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sureties are responsible for good 

behaviour t'f the person . . S52 

sureties not to be rejected mere- 
ly because they live several 
miles away ... 353 

ability of surety to pay the sum 

chief consideration ... 352 

other objections to a man bo- 

coming a surety ... 853 

Inquiry before rejecting a 
surety as unGt ... 353 

limit of security or amount 
thereof ... 352 

eontiuuanco of security ... 353 

further bond on fresh proceed- 
ings . . 352 

imprisonment fn default of se- 
curity 353 

joint inquiry when permissible 

853, 354 

evidenco necessary under 
8.110 ... 354 

vague and general statement 
insufficieot ... 354 

mem euspieiOD is CO evidence 354 

evidence of act* committed 
several years before ... 854 

evidence relating to events 
before the period of first 
binding down order ... 36t 

evidence of association with 
bad characUca S34, SS& 

proof of bad character ... 855 

evidence of not Jiving a dis- 
repuUbioJife ... 353 

mere repetition unaccom- 
panied by direct evidence ... 855 

police evidence, value of 855 
weight to bo attached to ... 355 

police record Inadmissible to 

prove general repute ... 355 

evidence equally balanced . . 856 

burden of proof . . 856 

evidence of general repute ... 356 

evidence should be so strong 
as to leave no doubt . . 356 

witnesses deposing that accus- 
ed's ch«racter is reputed 
to be good ... 316 

what evidence requited to 
prove reputation ... 356 

rnmoura unfavourable to the 
character ... 356 

mere euspiciOn of complicity SSG 
independent evidence of ac- 
cused's reputation may be 
supplemented by saspiclon 
of complicity ... SSG 

bearaay evidence ... 357 

evidence of accused's caste- 
fellows, etc. 
defence evidence 
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previous or present connection 
TOtlh criminal conspiracy 
outside Magistrate's jurisdio' 
tlon irrelevant ... 338 

attempt to avoid police 
patrol ... 338 

talking witb persona ivbo ran 
snay on the approach of 
PollcaOfllceta ... 339 

accused concealing the tact of 
tlielr being in n vwtlua 
together ... 339 

giving faisenamcanil dellvemR 
letters containing incitement... 339 

concpalment oi identity 
dlstlnguUhed from conceal* 
tnentof presence ... 339 

nhat does nr docs not amount to 

concealment of presence ... 339 

wlicthet it is neecaaiwy that a 
man sboutd follow n 
cootlnuoua course of 
conduct '339.3J0 

person taking precautions to 
coocoal hfs presence within 
the Magistrate's jurisdie* 
tlon ... 310 

peisoo eomiug from outside 
for some nefarious purpose... 310 

person living within jurisdiction 
a&drsmorlog from one part 
to anolhet ... 310 

tneanlog of uoy “petaou with* 
in the local limits" ... 310 

account of presence outside 
Jvstiadlclion .. 810 

man found with liuplcmenia of 
house-breaking lucking near 
the bouse of n wealthy 
man ... 310 

man who has no oalentiblo 

menus of subsistence 310,311 

person who bss no means of bis 
own but is maintained by 
his father ... 311 

Msgistrata must bo satisfied on 
evidence that nccuged has 
no ostensible means ol 
subsistence ... 311 

living by meansolting game .. 3<1 

member of gang frequenting 
niefas and carrying on 
lUegsI games ... 311 

sustaining bimsell by some 
...ditiboDcst means . . 311 

one who cannot give a satitfae* 

lory account of hlmscU ... 311 

he should satisfy authorities 
hy explaining snrplclons 
appirwi'ng against Wth ... 3t\ 

municipal peon prawllng 
«bo 0 t at night ... 8tl 

person found In snether diitriet 
in the bouse of a suspected 
political conspirator *... Sll 
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dealers in cattlo resident of 

another district ... 3U 

to bo penniless or out of 
work ... 312 

cspianairoR found to be 
false ... S13 

failure to giro a eatisfactory 
account of what bo wos 
doing at the time of arrest... 312 
procedure to bo observed ... 312 

what ovidonco is admissible for 

Iho purpose ... 312 

security on strength of same 
Incident on which accused 
tried and convicted ... 312 

rovfaion how far the High 
Court CAB interfero in ... 312 

from habitual oRenders, s. 110... SH 
from habitual protector or bar* 

bouver fif thieves, 8. 110 ... 313 

scope and object of the section 313,315 
Information showing habitual 
bad character of persons 
proceeded agalhst >•> 915 

Information from any aonreo ... 915 

Magistrate not bound to rerMl 

source 915 

iniormatioQ must be credible 
and from a trustworthy 
source 919 

subst.ancD of information to be 

stated 345 

quantum ol information ... 319 

conversation out of court ... 915 

Magistrate Initiating proceed* 
ings on petaonai knowledge 
Incompetent ... 3tC 

InformalloD cannot bo used ns 

substantive ciide&co ... 916 

person proceeded against should 
bo residing within tbc local 
limits *■• 91C 

bo must bo within jurisdiction 

at the time action is taken 310 

wandering gangs of criminals 

having no died residenco ... 916 

thieves belonging to foreign 

territories ... 91G 

pormanent residence ol thief 

immaterial ' 916 

proceedings ngainst person out* 

side Jurisdiction liifgai Sib, 041 
Jarisdiction reatrlclcd to persons 

residing within local limits 317 

Magistrates empowered to act ... 317 

habit has to bo proved by nn 

aggregate ot acts ... 317 

su’pccted of being concerned in 

four or five thefts ... 317 

•ViahiV means pennttntt in do- 
ing an act ... 317 

Inclination to do acts not 

enough ••• 917 

'habilualJj' means repeatedly er 

{ersiitently ... 919 



GENEBAL INDEX 


23ld 


PAon. 


TThit e^ldOI]ec i< required fertile 

purpose „ 318 

nhen A robber cm be bound 

down . S48 

wbethcc A deceit enn be bound 

down ... 318 

whether a forger can he bound 

down 318 

habitual Tccclrer of rtolcn pro- 
perty held not proved SlB 

profe^sioDAl recetxer cf stolen 

property 318 

associate of suspected thieves S18 

Accused must he proved to bo tn 
the habit of protecting 
thieves . 310 

itanager of a public elirinc can- 
not be called upon 310 

petsori who brings a claim 

knowing it to be false ... 310 

forger included 819 

buikandatea committing acts of 

extortion ... 319 

epeeifio acts of oppression . 319 

habituallT committing breach 


or abetting ita crimmission 319, 350 
section is intended to put a curb 
upon activities of persons 
cieatiug dissensions 350 

noCteo Qoder cl. (e) of s tiO, 

order under 6 107 ... 350 

desperato and dangerous person, 

bis being at large hazardous 350 

wbst eridence is sdmissiblc for 

the purpose .. 350 

imputations of baling mado 
tbcmselves objectionable in 
tbo neighbourhood ... 350 

annoyitg villagers .. 350 

spreading disloyal doctrine 

amongst school boys ... 850 

earning living by prostilttling 

one of fau wives ... 351 

attempting to seduce women and 
behaving indecently and 
immodestly towards them 351 

nuisance to neighbours ... 351 

promoting litigation . 351 

person of a violent or turbulant 

character ... 351 

failure to oppose dacoits ... 351 

persons undergoing imprison- 
ment ... 351 

notice to tbo party to show 

cause . . 351 

issue of a preliminary notice 

under 8 112 ... 351 

substance should be sufficiently 

cleat to give notice ... 851 

actual bearing takes place after 

notice ... 851 

accused entitled to reasonable 

interval » 352 

security demanded is a personal 

bond with sureties ... 852 
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sureties ftfo responsible lor good 

behaviour nt the per«on . 352 

sureties not to ho rejected mere- 
ly bccauso the) lire several 
miics awiiy . 352 

ability of surety to pay tbo sum 

chief consideration ... 352 

other objections to a man bo- 

coming A surety .. 852 

inquiry before rejecting a 
surety as unlit . . 352 

limit of security or amount 

thereof .. 352 

contiQuance of security 352 

further bond on fresh proceed- 
ings . . 352 

imprisonment m default of se- 
curity .. 353 

joint inquire when permissible 

863,354 

evidence necessary under 
s. HO ... 354 

vague and genera! statement 
insufficient ... 354 

mere suspicion IS CO evidence S51 
evidence of acta committed 
several years before ... 864 

evidence relating to events 
before the period of first 
bindiog down order ... 85t 

evidence of essoelation with 
bad characters S6f, 856 

proof of bad character ... 865 

evidence of not living a dis- 
reputable life . 855 

mere repetition unaceom* 
panted by direct evidenoo 355 
police evidence, value of ... 555 

weight to be attached to ... 355 

police record inadmissible to 

prove general repute ... 355 

evidence equally balanced ... 356 

burden of proof ... 356 

evidence of general repute . . 356 

evidence should be so strong 
as to leave no doubt ... 356 

witoessov deposing that accus- 
ed's charactec is reputed 
to bo good ... 3v6 

what evidence required to 

provo reputation ... 356 

rumours unfavourable to tbo 
character ... 356 

mere suspicion of complicity S56 
Independent evidence of ac- 
cueed's reputation may bo 
supplemented by suspicion 
of complicity ... S5C 

hearsay evidence ... 357 

evidence of accused's caste- 
fellows, etc, ... 357 

defence evidence 357, 858 
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— as weightier than prosecu- 
tion evidence 357,358 

duty of Magistrate to test the 

evidence ... 358 

examination of witnesses ... 853 

nature of evidence when same 

person run in a second time 356 

allied sections discossed ... 359 

appeal against an order under 

B. 110 359, SCO 

to High Court from order 
passed by Presidency Magis- 
trato ... 359 

to the Sessions Court from 
order passed by other Magis* 
trates ... 359 

Local Govt may empower 
District ^lagistrates ... 359 

weighing of evidence ... 359 

appellate court cannot enhance 

amount of security ... 359 

appeal from order refusing to 
accept surety ... 359 

appUeatioD by Local Govern* 
ment against order for seen* 
tlty 359, SCO 

remand for fresh inquiry ... SCO 

revision, bow far the High Court 
can loteifere in. with an 
order under 8. 1 JO ... SCO 

Security for keeping the peace 
on conviction of what oOeocca, 

B. 100 ... SOS 

finding as to likelihood of breach 

of peace necessary ... 306 

section inapplicable to dis- 
putes concerning land and 
water ... SOG 

nor docs it apply to a witness 
or a complainant ... 307 

any person including Lurop- 

ean British subject ... SOG 
offences on conviction for which, 

can bo demanded ... 307 

oSenees on conviction for which, 

cannot bo demanded ... 707 

under a. 143, 1. P. C. ... 307 

nndor s. 149. 1, P. 0. ... 307 

under a. 153 A. I. P 0. ... 307 

oederB. 154, I. F. 0 ... SOS 

assault and involving breach of 

tho peace ... SOS 

discussion as to ... SOS 

erder on conySotioa vndor 
B. S35 or B 323 when can bo 
tnado ... 808 

oOeneo involving a breach of tho 

Peace ... 809 

views of various High Courts 
as to meaning of ... 809 

oOcsco of which breach is 
coDStltnting Ingredient ... S09 

offence which is Intended to 
bo aceompained by breach 309 


Page. 

“other oflences" arc those 8/us- 
dem generis with offences 
against public tranquillity 3C9, 310 
offences involving or not involv- 
ing breach of peace 310 

offences of causing hurt under 
8 393 ... 310 

criminal trespass, where inten- 
tion is to commit breach ... 310 

trespassing for causing injury 310 

house trespass 

with tntont to Commit theft ... 311 

With intent to have illicit 
intercourse ... Sil 

offence under B. 50i ... 311 

oQence under s. 294 311 

oScnce under B. 297 ... Sll 

offence under 8. 29G or 298 ... 311 

order cannot be made on 
eonviciion of an offence 
under s. 391 ... Sll 

under b 42T ... 311 

of wrongful confioeaent ... Sll 

of thelt or of an attempt to 
commit theft ... 311 

forming unlawful assembly and 

overawing people Sll, S13 

being an armed member of 
unlawful assembly ... 313 

criminal intimidation ... 313 

conviction is a nccesstry condi- 

tioQ precedent ... 313 

conviction may be insummary 
trial ... 313 

section docs not apply if the 
accused is acquitted or dis- 
charged ... 313 

order directing abates ipso 
facto if conviction is set 
aside on appeal ... 313 

s. 107 applies to a case of 
possible apprebeasioQ and 
no conviction ... SIS 

bench of Honorary Pre. Magis- 
trates can take action under 
this section ... 813 

bench of Honorary ilagistratcs, 
aoy of whom Is a 3fsgtslrato 
of tho fust class, can make 
order 812,313 

conviction and order mast both 
be by a Magistrate of the 
cU>B mentioned ... 313 

ordeccannot bo passed by second 

or third ci»srlS*giHr^io ... 313 

Slagistrste of aocond or third 

class must refer tho case ... 313 

Bub-DiviAloDal Magistrate com- 

peteut to make order ••• 813 

Magistrate must bo satisfied 
that it is necessary to make 
tho order SIS 

notice to parties SIS, 314 

o^er tnutl b« passed at the 
Urns of passing sentence 813, 314 
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Where the accused, a tad of 17 years, participates in tnnrder onder 
the influence of bis brother and father^l) ; or where the offence of 
murder is committed by a youth of tender age who was naturally provok* 
ed by the outrageous conduct of the deceased in having sexual ‘intercourse 
with a female relative of his m an open and barefaced manner Some 
three days before the occurrence(2) ; or rvhere a young girl of 18 years 
was married to a boy of 13 years old, and she contracted an intimacy 
with another man and became pregnant, and when she suddenly gave 
birth to an illegitimate child, she strangled it owing to her anxiety to 
conceal her shame(3) ; the case is a flt one for the Local Government to 
exercise its prerogative urder this section. It is desirable that such 
like cases may be submitted to the Local Government to be dealt with 
under this sertion(4). 

Sub section (2). — The addition newly made to this sub*sectioQ 
empowers a Local Government to call for the record of the trial along 
with the presiding Judge’s opinion when considering an application for 
the suspension or remission of a sentence. The Select Committee of 
1916 said : “ It is well known that in the case of proceedings in a 

High Court the Judges object to their notes being treated as part of the 
record, and we have therefore referred in our proposed amendment of 
section 401 (2) to a certified copy of the record of the trial, or of such 
record thereof as exists. We think lo cases where it is necessary, in con- 
sidering a petition for mercy, for Government to know, as it frequently 
may be, the nature of the evidence given at a trial in a High Court, we 
can safely trust to the courtesy of High Court Judges to furnish a copy 
of tbeir notes.'* 

Sub-sections {4-A) and (5-A).— lo the Statement of Objects and 
■Reasons (1921) the following passage occurs The new clause (4-A) 
is intended to make it clear that the power to remit sentences confer- 
red by section 4 )1 can be exercised in the case of orders of a penal 
nature, e.g., orders under section 565 of the Code. The object of the 
new clause (5-A) is to enable any condition, upon which a pardon has 
been granted by His Majesty or by the Governor-General when such 
power has been delegated to him to be enforced in the same way as a 
sentence of tbe court.” 

Use o/'*Inw'’ tttstead of "Act" explained . — The Joint Com- 
mittee of 1922 said ; “In sub-section (4-A), tbe word * law ' has been 
used instead of the more common word * Act ’ to make it clear that this 
section applies to the case of petsons sentenced by tribunals constituted 
by Regulations and Ordinances,” 

Sub-seclion (5).— Tbe Select Committee of 1916 said*' we have 
made a formal amendment in the sub-section in view of the special 


(l) Kartar Singh t. Crotm, 33 P 
L K 191-A I K 1933 Lab. ]2S9>it933 
Cr 0. 334=137 I 0 293-33 01 L J. 
484-18 A. I Cr R. 3IC, See •Iso 
Ohulafn ACohatnmad v Smperor, A 
I It 1933 lab. 103l>193) Cr C 1898- 
89 r. L. R. l'<a— 147 I. C 57S. 

{3} Aatcab T. /impenfr, 33 P. L. R. 
379-A. 1. R. 1033 Lab 803-1933 Or. O 


423-188 1. 0 410=33 Cr.L.J 660. 

(3) Ghulam Jannat t Emperor, 
A. I R 1926 Lab 371=7 Lab. 70=94 I 
C 103=27 Cr L 3. 637-27 P. L. R, 
634 

(4) Ew Toola Ham r. Crotcn, 8 Lab. 
681 and tbe ca*ea cited tbe>ala; airs 
Chajiit .Val r Emperor, 4 I. 0. Pl9» 
IC t, W. fl. 1909 Cf.«W P.U B 1W9, 
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tliaputo concerning land likely to 
lead to a breach of tbe 
peace • 326, 328 

Magistrate has a discretion to 
proceed either tinder s, 107 
or under s. ors. 145 326,326 

eQective remedy in cate of 
doubt as to remedy ... 337 

proceedings under b 107 and 
under s. 144 or 145 at tbe 
same time inconvenient ... 327 

order under a. 107 not to be 
made in a proceeding under 
8. 145 ... 327 

Magistrate maj drop proceed- 
ings under e, 107 and pro- 
ceed under s 115 ... 327 

who can be bound down 328, 329 

those who instigate ... 3?8 

potential law breakers ... 326 

peaceful citizens ... 328 

recognizance cannot be taken 
from one person in order to 
prevent another from com* 
nittlng breach ... 328 

existenca of dispute between two 
rival zamindats, proceedings 
against tbeir ofCeers and 
servants 328, 339 

section directed against persons 

likely themselves to commit 333 
liability of non resident zamio- 
dats for acts committed by 
their local agents ... 323 

security cannot bo demanded 
from a partf exercising law- 
ful right because opposite 
party U likely to commit 
breach ... 328 

both parties equally dangerous 

ought to bo bound over ... 329 

security from leaders of oppos- 
ing factions to be taken ... 319 

proceedings should bo drawn 
against both so as not to 
give an uuftlr advantage to 
one as against tbe other ... 329 

lawiul acts of one party pro* 

Toked by tbo unlawful aels 
of the ether party ... 829 

whether action is to bo taken 
only agMtist a person 
Tcsldcat within the local 
limits 339,330 

transfer to Magistrate without 

territorial jurislietlon ... 330 

whether pon'er can be delegated 

to arbitrators ... 330 

special powers of District Jlsgis* 

tratea 330. 33X 

to pass order against accused 

residing outside local ilmiCa 330 

to transtcr without himself 
taking cognizance ... 330 
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Hfngistrato not having terri- 
torial jurisdiction cannot 
acquire by transfer ... 320 

Magistrate appointed to act in 
a district 330,331 

transfer from one district to 
another ... 331 

procedure of Magistrate not 
empowered to act under * 
sub-seo. (1) 319, 331 

discretion to keep tbe accused 
under arrest ... 331 

object of empowering Magis- 
trate to detain ... 331 

detention under special cir- 
cumstanccs ... S31 

remand to custody ... 331 

bail if accused cot charged 
with A non bailable offence 331 
procedure to be followed in 
making inquiry under B 107 

231,833 

joint inquiry of several persons 
ranged on same side 832 

formalities to be observed 
before passing order 832, 333 

there must be definite evi- 
dence — 832 


indulging in feelings of hos- 
tility collectively 889, 833 

plea of guilty 8S3 

revision, discretion not open 
to question 833 

application for revision must 
te made within SO days ... 833 

nature of proceedings under 
this chapter 833, 331 


Seditious matter 


security for good behaviour from 
persons disseminating — , 

8 109 - ■ 831 

scope and obiect of the section 

835,330 

matters may be disseminated 
either orally or in writing or 
in any other manner ... 330 

what is or is not — 835 

peraoD concerned must bo in the 
babit of iotentionaily dis- 
Bcminating ... 830 

habitual Dstars of his activities 

must bo clearly proved ... 330 

Intention to provoke feelings 
of enmity or hatred between 
two communities must be 
proved — 830 

not only personality but also 
tons and spirit must b« 
eoDiidrrcd 330, 397 

crimin'il intimidation or defa- 
mation must be coneernipg 
a Jndge ... 337 

what evidence vnuit b« given 

for the purpose 337 
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subsequent proceedings esn 

be tnlen only under r. 107 3ii 
appeliato or rcvisional court 
may male order cren alter 
disposal of api cal . 314 

confirmation of sentence Ci- 

eenti.al . 311 

admitting persons requir(.il to 
giro security to bail 314 

accused should ba\o an oppor- 
tunity of ansrrcrmg to nn 
accusation 311 

but he teed hate an opportunity 
of shorring cause agaiiisl 
the order 311 

tating of security is discre- 
tionary 311 

illustrative cases 311, 315 

security bonds for Lecpiug tho 

peace . 315 

money or O. C Notes may be 

taLcn 10 lieu of — SIS 

fees chargeable on ... 315 

fixing amount of security . 315 

toreties are sot necessary uader 

s. IOC .. 315 

personal recognisance may be 

enough . . 315 

object of requirioga surety ... 315 

surety cannot le made liable 
for larger amount . SIC 

personal security and not 
bousCi etc , sufficient ... 316 

time for luroishlng security . 310 

order for a period not esceediog 

three years can be made ... 316 

Snb-Ditislonal Magistrate even 
though a 9Iagistratc of II 
class can pa«s order for a 
period exceeding SIX months 31C 
may bo tahen by appellate court 

or High Court, a IOC (3} SIC.SIS 
even after disposal of appeal ... 317 

order can be made by appellate 
court even though not made 
by first court — • 317 

appellate court cannot order 
security in lica of subitsn 
tire punishment ... 317 

order abates i/Jso /'ocfo If con- 
viction set aside — 317 

conflict as to whether appellate 
court is competent to pass 
order even though first court 
was not competent to do so 

317.318 

Revision, High Court is reluc- 

tant to inferfere • 318 

— mother cases, s. 107 818, 319 

scope and object of this section 

319. 320 

information Is a condition to 

taking security — 3^ 

upon what kind of information 

the court may act ••• 3®l 


paoe 

act must be shown to be m con- 
templation at the time the 
information is guen 
police report id itself may to 
sufflciont info'maiioD 
vague police report not to be 
acted upon ... 

what IS or is not credible 
information 
illustrative cases 
convcrs.'iiion out of court 
cYtra judicial knowledge 
fvets which hftio .vlreidy been 
subject of Inquiry 
there must be a reasonable 
likelihood of a brcich of tho 
peace 

mere existence of enmity 
between two persons or fac- 
tions is no ground . . 

breach of peace must be imini- 
nent 321,322 

possibility of breach of peace 
IS nojuslificatioD ... 822 

likelihood means reasonable 
probability and not btro 
possibility ... 822 

accused need not be guilty of 

some overt act ... 822 

evidence must point to some 

specifio conduct or set .. 822 

present and not past likelihood... 822 
bad character bow far a ground 322 
all fear o! breach pasiingaway 

822,323 

uttering Amen aloud . . 323 

the act which may occasion a 
breach of the pcieo must bo 
wrongful . 327 

“ wrongful, act, ” meaning ol 313 
acts of oppression such ns stop- 
log services of village barber, 
wasbermiQ, etc. ... 323 

gelling up false case ... 323 

blowing of a conch forene's 

pecsaoal amusement ... 323 

singing of ballads in public 

streets ... 323 

acts held not to be wrongful, from 

decisions ... 821 

acta held to be wrongful, from 

decisions ... 834 

party exercisiDgUwfnl right not 

to be bound down 324, 335 

killiogcow ... 3/5 

drawing water from well ... 825 

saying Amen in a loud voice . 335 

protection of lawfol poeression... 325 
enbskitnttsg Iron Persian wheel 

tor wo^en one ... 325 

religiona processions, anthority 
to be cicrred in defence of 
rights rather than in their 
suspension 32^ 

other lUusttallve cases ... 825 


320 

320 

321 

321 

321 

321 

321 

921 

.321 

S21 
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(H«pule concerning land likely lo 
lead to ft breach of the 
pcaco ' 826, 328 

Magistrate has ft discretion to 
proceed either under s. 107 
or under s. 144 ors 145 326,328 

cSoctive remedy In care ot 
doubt as to remedy 327 

proceedings under s 107 and 
under B 144 or 145 At the 
same time inconvenient ... 327 

Older under s. 107 not to be 
made In a proceeding under 
a. 145 ... 327 

Magistrate may drop proceed* 

\nga under e. 107 and pro- 
ceed under s 115 .. 32i 

svho can be bound down 328, 329 

these svho instigate ... 878 

potential law breakers ... 328 

peacefol citizens ... 328 

recognizance cannot be taken 
from one person in order to 
prevent another from com* 
mlttmg breach ... 328 

existence of dispute betweea two 
rival zam'ndars, procee^lugs 
against their othcers xnd 
servants 828, 329 

section directed against persons 

likely themselves to commit 323 
liability of non-resident zamio- 
dars lor acts committed by 
then local agents ... 328 

security cannot bo demanded 
from a party exercising latr* 
iul right beoaUHo opposito 
party is likely to commit 
breach ... 378 

both parties equally dangerous 

ought to be bound over ... 329 

sccuntr from leaders of oppos- 
ing factions to bo taken ... 329 

proceedings should be drawn 
against both so as not to 
give an unfair advantage to 
one as against the other ... 329 

lawful acts of one party pro- 
voked by the unlawful acts 
of the other party ... S29 

whether action is to be taken 
only against n person 
resident within the local 
limits 339,830 

transfer to Magistrate without 

territot'al jarisdiction ... 330 

whether power can be delegated 

to arbitrators ... 830 

special powers of District Magis- 
trates 330, 331 

to pass order against accused 

residing outside local limits 330 
to transfer witbout hfmself 
. taking cognizance ... 330 
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Magistrate not having terri* 
tonal jurisdiction cannot 
acquire by transfer ... S?0 

Maglstr.ate appointed to act in 
a district 330,331 

transfer from one district to 
another ... 331 

procedure of Magistrate not 
empowered to act under 
sub-see (1) 319, 331 

discretion to keep the accused 
under arrest ... 331 

object of empowering Magis- 
trate to detain ... 331 

detention under special cir- 

cumstftTiceB ... 831 

remand to custody ... 331 

bail if accused not charged 
with a non bailable offence 331 
procedure to be followed m 
making inquiry under s J07 

S31.332 

joint inquiry of serersl persons 
laoped on same side ... 333 

formalities to be observed 
before passiog order 833, 833 
there must bo definite evi* 
dence ... 237 

indulging in feelings of bos* 
tility collectively 833, 833 

plea of guilty ... 333 

rovisioD, discretion not open 
to question ... 333 

application for revision must 
be made within 80 days ... 333 

oatuto of proceedings under 
this chapter 888, 831 

Seditious matter 
security for good behaviour from 
persons disseminating — > 

B. 103 ... 831 

scope and object of the section 

335,336 

matters may be dissemiuated 
either orally or in writing ot 
in any other manner . . 336 

what is ot is not — . S8o 

person concerned must be m the 
habit of intentionally dis- 
seminating 336 

habitual nature of hU activities 

must bo clearly proved •« 836 

intention to provoke feelings 
of enmity or hatred between 
two communities must be 
pro,.a ... S36 

not only personality but also 
tone and spirit must be 
considered 336, 337 

criminal intimidation or defa- 
mation must be concerning 
a Judge ... 837 

whet evfdeace must be given 

for the purpose 337 
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opportuniij to show ciu«a why 

nn ord«r should oot tc made S37 
Seditious publication 

power ot Li-al Gorernmenl to 
declare — forfeited, s 99-A 

aS7,2B8 

application to 11 gh Court to 
set aside order of forfeiture, 

8 OO'B - 369 

what IS or is not, from decisions S69 

promoting enmity between differ- 
ent classes . 930 

hearing by Special Bcoeh, 8 O'l-Q 990 

order of Special Bench retting 

aside forfeiture, s 93 B . 990 

High Court can only consider 
whether publication is acdi- 
tious ... 990 

onus is on theOorernment . 290 

eumnlatiTc effect of Btatements 

made la a book ... 290 

eridenee to prore nature or ten- 
dency of newspapers, 

8 99 E ... 291 

uiocedure io High Court, 

a 99 F. . - 991 

laclidielioa to oall order m 

(question barred, a. 99-0 ... 291 

Seiiure 

of weapons by police, s. 63 ... 189 

of documents and things ... 280 

procedure upon — of properly 

by police, t 623 ... 1637 

conditional order as regards such 

property . . 1859 

inquiry regarding the right to 

such property ... 1859 

procedure where no claimant 
appears within 8ix months, 

8.624 ... J8C0 

power to 8*11 perishable property. 

8. 625 ... J8C2 

powers to police to seize property 
suspected to be stolen. 

8 660 ... 1990 

Sentences 


grounded 119, 120 

when death alone is proper 
eenlciiM Judges must oot 
shrink IW. MO 

transportation, reasons assigned 
b? the authors for Us reten- 
tion ••• J20 

lot ft potied short of life 120 

penal servitude, only appH- 
cable to Europeans and Am- 
gleans . ^3® 
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imprisonment, is of two kinds 120, 127 
for the period passed in the 
lock up 120, 127 

untill the rising of the court 

120,127 

Magistrates should avoid pas- 
sing short term of ... 121 

commencement of sentence of ... 121 

oSences punishable with impti- 

sontnont aa wall as due ... 121 

iu default of doo ... 121 

In default of security ' 121, 122 

solitary eoufinemenl when award- 

able ... 122 

fine, measure must be carefully 

regulited ... 122 

duo regard must be had to the 
means of the accused ... 122 

heavy dne should not be in* 

dieted on poor men ... 122 

whipping, offences for which, 

may be indicted 122, 123 

certidcsto of Medical Officer as 
to fitness ... 123 

stay of executioo .., 133 

remission or subsiltution ... 123 

— for an attempt to commit 
theft illegal ... ]S3 

reformatories, order for deten* 

tioD of 133 

Sessions Judge and Additional 
cessions Judge may pass any 
senteuee authorised by iaw 22i 
Assistant Sessions Judge may 
pass any sentence except one 

of death 134 

which Courts of Presidency 
Uagistrstes and of Magis- 
trates of the first class may 
pass, » 82 (l)(a) ... 124 

which courts of Magistrates of 
second class may pass s. 32 
(l)(i) 124,125 

which courts of Magistrates of 
the third class may pass, 
e.32{l)lc) 124,125 

may be passed subject to prorl- 
eton of tho Code and other 
laws ... 125 

B. 29-A ou'ts jurisdiction of 
second and third class 
Magiiitrates over European 
Bntisb subjects ... 125 

« 31 A ousts jurisdiction of 
first class Magistrate to paas 
seutcnco of whipping on 
an European British 
Subject ... 125 

Eceond class Magistrate cannot 
make an order under 
6. 488 ... 125 

Bub Divioional Magistrate 
with second class powers can 
make an order under e. IOC 135 
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case in >vbicb Magistrate can* 
not pass adcqn.ito sentence 
shnuld bo sent to anotber 
Magtstrata ... 125 

disoietionary power ci Meg's* 
tratc in awarding sentenco 

195, 12C 

provision of s. S3 not aCected 

by B 75, T. P. 0 ... 12C 

Magistrate cannot inflict s 
punishment bejoed that 
which be can inflict under 
s. 32 ... 12C 

limit to Magisterial powers to 
inflict enhanced sentence 125 

case deserving of greater 
punishment ehould he com- 
mitted ... 125 

court should take care to make 

the penalty fit the crime ... 125 

enhanced pnnisbmcnt upon the 
strength of a foreign eon* 
viction ... 125 

period of detention ns under* 
trial prisonot should not 
count as part of ... 197 

sentence of floe only not per* 
mtssible under s 800, f.P.O. 137 

SoUiaru eon(inemetU 
imposition of as a Ecnteoco ... 127 

to be a portion of subataotivo 

sentence 127, 128 

awardable only in cases of con* 
viction under tho Penal 
Cod«i ... 196 

in respect of several oflences ... 198 

execution of sentence of ... 129 

J'ine 

limit to Miigistcrial powers to 

inflict ... 128 

order for pavmcnt of a daily 

198. 130 

to be lovicd under the Indian 
Companies’ Act ... ISO 

Whipping 

in hou of or In addition to 

cither punishments 130. 131 

i?rifes on the tubjeet 
Govt of India resolution ... 131 

Punjab Circular ... 131 

C. P. Circular ... 131 

measure of punlsbrneuls 133, 133 

guiding piiDciples ... 133 

deterrent punishments, when 

necessary .. 139 

discTotionto con«lder mitigat* 

ing circumstances ... 133 

light sentence for a simple 

mis-sUtement will suffice ... 133 

throwing on the mercy of court 139 
exemplary, when inflicted ... 13J 

crime prevalent in the neighboar- 
‘ hood ... 133 

unlawful sentence at accused^ 

request ... 183 
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appellate court bound by limita- 
tion imposed by s. S3 ... 133 

Imprisonment in default 

of payment of floe, a S3 133,134 

proviso aa to certain cases ... 133 

fines under the Indian Penal 
Code .•• 134 

fines under special and local 
laws 134,135 

payment of fine and discharge of 

prisoners ... 195 

as IS authorized by law 185,136 

limits of ... 136 

higher powers for passing 
sentence, B. 34 

which courts and Sfagistrates 
may pass upon European 
British subjects, b. 84 A 137,139 

in cases of conviction of several 

oflences at one trial, e. 35 >88,138 


Bs 35 and 71 embody rules as 
to assessmentof punishment 
subject to Bpecified excep* __ 
tions ••• 

scope and object of B 35 .140,141 

court cannot refrain from 
passing sentence on convio* 
tios 

fl. 85 applies only when accused 
is convicted at one trial ... 
eeolcDces can bo made to run 
coneurteotly when they s 
passed m one trial 
separate trials on ono and the 
same day for two oflences 
of cheating ••• 

Bcction applies to two or more 
oflences, whether distinct 


141 

lU 


141 


111 


r not 


141 


discussion as to what 

distinct oflences 141,143 

examples of distinct oflences 

from decided cases 142,113 

Infliction of sentenceln respeot 

of each oflenco committed ... 113 

B. 35 must be read subject to 
tho provinions of e. 71, 

I. P. C. — 113 

8.71, 1. P. O. deals with three 
Bpacifle cases ••• 

discussion as to what cases do or 
do not fall under Fart I of 
8.71 143-145 

examples of composite oflences 
which do or do not fall 
uedet Part I of s. 71 143*145 

discussion as to what cases do or 
do not fail under second 
paragraph of s. 71 145,115 
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cpporlunilj lo &how eau<a why 

»n order should not be m^dc SJ7 
Seditious publication 
power of Lo:aI Grucrnmcnt to 
declare — forfeited,* 90- \ 

aS7.S8B 


application to II gh Court to 
set aside order of forfeiture, 
g 90-B .. 9B9 

what IS or is not, from decisions 089 

promoting enmity between difler- 

ent classes 900 

hearing by Special Bench, s 99-0 990 

order of Special Bench setting 

a<ide forfeitu'e, s 93 Q . ■ 990 

Iligh Court can only consider 
whether publication Is sedi- 
tious ... 900 

onus IS on the Gorernment .. 290 

cumnlatire eSeet of itatcments 

made in a book .. 290 

etidence to prose nature or ten- 
dency of newspapers, 
a 93 E ... 291 

procedure in High Court, 

8 90 F. ... 291 

luriidiction to call order in 

question barred, e 99 Q ... 29t 

Seizure . 

of weepows by police, B. 53 .. 169 

of documents and thlogs ... 280 

procedure upon —of property 

by police, e 593 .. 1657 

eoadit'ooal order as regards such 

property ... 1859 

inquiry regarding the right to 

such property .. 1859 

procedure where no claimant 
appears within six months, 

8.571 ... leco 

power to 8*11 perishable property, 

B. 625 ... ieC2 

powers to police to seize property 
suspected to be stolen. 

B 560 . . 1990 


Sentences 

which may be paiscd by courtsof 

various classes. Bs 81,35 119, ICl 


iicntence Judges must not 
shrink 119, 120 

transportation, reasons assigned 
bv the authors for its reten- 
l\on ■ • ”0 

— for a period short of life 120 
penal nerritude, only appli- 
cable to Europeans and Am- 
rt«ans , — 
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imprisonment, is of two kinds 120, 127 
for the period pasaed in the 
lock up 120, 137 

untill the rising of the court 

120,127 

Klagistratcs should avoid pas- 
eing short term of ... 121 

commcDcement of sentence of . 121 

offences puni«hvble with impri- 

aonmeot as well as fine ... 121 

Id default of fine ... 121 

in defaqit of security - 121, 122 

solitary confinement when award- 

able . 122 

fine, measure must be carefully 

regulited ... 122 

dne regard must be bad to the 

means of the aecused . . 122 

heavy fine should not be in- 
flicted on poor men 122 

whipping, efieoces for which, 

may be inflicted 122, 123 

certificate of Medical Officer as 
to fitness ... 123 

stay of ezeculiOD ... 123 

remission or snbstitution ... 123 

*— for an attempt to commit 
theft illegal ... 123 

reformatories, order for deten- 
tion of . . 338 

Sessions Judge and Additional 
icessiODs Judge may pais any 
eentente authorised by law 12J 
Assistant Scisioug Judge may 
psssany sentence except one 
ol death ... 124 

which Courts of Presidency 
Magigtrgtes and of Magis- 
trates of the first class may 
pass. 8. 82 (l)(a) ... 121 

which courts of Magistrates of 
second class may pass 8. 32 
U) (6) 121, 125 

which courts of Magistrates of 
the third class may pass, 
■.32(l)ic) 124,125 

may bo passed subject to provi- 
sion of the Code and other 
Uwa ... 125 

8. S9-A ou«ta jurisdiction of 
second and third class 
Magistrates o^er European 
British subjects ... 125 

a 31-A ousts iurisdiction of 
first cUss Magistrate to pa*s 
sentence of whipping on 
an European British 
Subject ... 125 

secoDd class Magistrate cannot 
make an order under 
«- <88 ... • 125 

Sub-Dinsional Magistrate 
with second class jiowcrs can 
make an order nsder 1, JOC 125 
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procedure in cases submitted 
to High Court for eonfinna- 
lion of — of death, s. ST9 ... 1379 
postponement of c>pit«l — on 
pregnant woman, s. 3S9 ... 13S0 
exeeution of — transportation 
or imprisonment in other 
cases, 6.333 ... 1331 

— when to commence ... 1331 
distress warrant under s.SSS 

cannot he issued cnlesa 
Crflendet is sentenced to paj 
a Coe ... 1331 

collective — of fine illegal ... 13SI 
suspension of execution of — 
ef imprisonment, a. 3*53 ... 1SS3 
time and place of exeention of 
— of whipping, 8 390 ... 1390 

exeention of — of whipping 
only, or of whipping in ad- 
dition to imprisonment. 
s.3dl ... 1391 

remission of — of whipping ... 1395 
substitution of SO stripes for 
a — of three months 
U an enhancement of — ... 1395 
lower court's power to revise 
of whipping after ap- 
peal ' 1395, 1395 

execution of — escaped con. 
riets. s. S9C 1395, 1397 

— on oCeeder alreadj ecn. 
teneed for another oSeocc. 

a. 397 ... 1397 

postponement of of impn* 
eonment after period of 
detention in civil jail . . 1393 

order ol — ... 1398 

sentences passed under s 397 
when are deemed concurrent 
sentences 1393. 1399 

return of warrant on execu- 
tion of — ,8.400 ... 1403 

- power to suspend or remit — , 

a. 401 ... 1103 

redaction of — by appellate 
court ... J4S9 

cnbanccmeut of sentence by 

_ appellate court 1190 

what amouots to — 1490, 1491 

cases where only a portion of 
the sentenee is altered to a 
lesser degree of seventy 1491, 1493 
substituted sentence must bo 
within original c o u r t *« 
power .. H93 

alteration of sentence of im- 
prisonment into — of 
fine ... 1493 

substitution of sentence of 

whipping ... 1493 

eontaiy ccs&nement ... 1493 
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&Iagislralc cannot In appeal 
affirm conviction and re- 
verse — ... 1494 

power of nigh Court to eo- 

hanee— 1599, 1599 

power of High Court to alter 

finding and enhance — ... 1600 

enhancement after expiry of — 

IfOO, 1601 

convicted person ashed to show 
can«Q against enhance* 
ment of — , if can re-open 
whole evidence in showing 
cause against conviction or 
is limited to grounds that 
would have been open to 
him as appellant or appli- 
cant for revision ••• 1613 


Separate Appeals 

several complaints made by one 
order, several accused must 
file — 

Separate Triafs 
option cf court to hold Joiot 
or— ... 

Servant 

service on — of Govt or cl 
Railway Company, s. 73 ... 

Service- (See also process) 
of summons on Assessors 
by a perron not a Police Ofiicer. . 
mode of— ... 

by delivering or tendering ... 
refnsal to reeeive summons or 
to aehnowledge — 
on pleader ... 

eubsUtuted — 

on union ... 

when persons summoned cannot 
be found, a. 70 ... 

procedure when service cannot 
be eSreted as before provid- 

ed,s. 71 

on servant of Govt. « of Rail- 
way Comr.vny, s. 72 
on Gazetted officers 
of summons on Police Officer ... 
of summons on Railway servants 
upon officers and soldiers in 
military employ 
on medical sobordlnates 
on jailors 

of summons outside tbo local 
limit*, a. 73 
in Bombay 
in native state 

proof of — in such cases and 
when serving officer not 
present, s. 74 ... 

evidence el — 
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334 
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537 

338 
23S 

S39 

933 

329 

329 
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339 
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390 


Sessions Divisions 
and Districts, s. 7 (1) 
power to alter, s. 7 (3) 
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esunxpt"* of composile odcacea 
which do or do not fall 
under second pnrtgrapb of 
s 71 US, lie 

discusc-ion as to wh xt rases do or 
do not (all under third 
paragrapb of 8 71 1IG,U9 

examples of composite oConces 
which d''or do not (all under 
third paragraph a! e. 71 146,119 

quancum of punishmi.nt id 

the classes of eases 149,150 

whether the seuteneo should be 
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thj grarest offence, or 
whether the maiimum 
should be dutribuled over 
the diSerect oOcnccs, 
conflietiDg decisiODS 149,150 

Kidnapping and rape ■. 151 

kidoappingard sale of girl for 

putpeses of pTostiivition .. IM 
theft and mischief 151 
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recovery of etoten property 15i.153 
bouse breaking and theft 153 

robbery, theft or dacoity and 

dishonestly receislog . 159 
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hurt .. 159 

rioting and hutt ... 159 

hoQse-breaklng and repo 159,(59 
bouse (reapass and attempt to 

murder . 153 

noting and criminal trespaee ... 153 

rioting and wrongful confloo* 

meet . 153 

escape, teacuiog and using 

criminal forco . ■ 153 

possession of implements for 
counterfeiting and counter* 
felting coin 153,151 

criminally intimidating threo 
diflerent persons at one 
time ... 161 

criminal trespass .and mis- 
chief .. 151 

fabricating false eildcnco aud 
voluntarily assisting in 

concealing stolen property.. 151 
scicral stolen articles found m 
possession of Apcused at the 
same time . ■ 151 

cmjloymentof labour after pro- 
hibited hours ... 151 

owner of common gaminghouse 

taking part in gambling . . 155 

cumulative sentences, when can 

bo passed 165, 150 

same acts forming basis of 

conviction on two charges .. 155 

beating several persons, caus- 
ing grievous burl to oue and 

simple hurt to another ... 155 
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separata sentences u n d o t 
ss 143 and 394 and s 326 
and 140 cot illegal , 165 

septrata sentences under 

ss 351/50C, when illegal 155 
sentence awardablo when same 
o&enee has been provided 
for in several sections . . 155 

Dins months in the aggregate 
for offences under ss. 147 
and 395 read with 8 149 ... 156 

aggregate which a Magistrate 
can inflict on conviction of 
accused for several offences 
of the same kind ... 156 

Same Iransaelion 
one sentcDco for offences com* 

mitted in the-— ... 156 

under ss S5S and 147 156 

under 68 303 and 876 ,., 156 

nnder ss. 939 and 385 .. 156 

atbtc ilinstiaUve cdscs ... H’O 
separate oCeuces in the 157 

forgery and using forged docu* 
meet ... 157 

conspiracy to commit daeoity 
and commiltiDK dacoity ... 167 

receiving stolen property and 
assisting to conceal 157 

other illustrative cases ... 157 

when tan be oidersd to rnn 
consecutively ... 153 

when can be ordered to run 
concurrently 158. 159 

cases to which limits of sen- 
tence fixed, by s. 35 not ap- 
plicable 159, 160, 161 

appeal and aggregation of sen- 
tences ... 161 

finding of guiKy must bo 
fcllowcd by — ... 973 

even though it may be nomi- 
nal ... 973 

— in summary trials, s, 262 

(2) . ... 1055 

Slagistrato should commit to 
(ho Session when he cannot 
award aJcqitato— ... 13SC 

procedure when ?lagistrato 
cannot pass — sufficiently 
severe, s 319 ... 1267 

— befoTQ judgment ... 1316 

Court ot Session to send copy 

o( finding snd — to District 
Magistrate. ■ 373 ... 1373 

— of death to ba submitted by 
Court of Sessions, s. 374 ... 1374 

power ot High Court to con- 
firm — ot annul eonvlellon 
8 37G ... 1375 

confi'mation of new — to be 
signed by two Judges, 

B.877 ... 1373 
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record of confessioo must be — 

.by Mflgiitrate ... fi07 

examioation osdec e. 200 must 

be — by ccmplainant ... 760 

statemeot made by aecosed 
under a, S6I (2} should be 
— by accused ... 1339 

.if illiterate, thumb-impression 

should be tabeo ... 1339 

^statement not — by accused 

inadmissible ... 1310 

judgment should be dated and— 
by the Presiding Officer in 
.open court at the time ol 
- > pronouncing It ... 1333 

omission, a mere irregularity ... 1393 
Simple imprisonment 


in India imprisonment is ol tno 

l(Inds(i) rigorous and(ti‘)— 120. 12' 
imprisonment for failure to giee 
security for beeping the 
peace shall be s 123 (5) 391 

Small Cause Court 
appeal from coosiction forcoo* 
tempt by a -In a presidency 
town shall lie to High 
Court, s. 186 ('ll .. 1701 

’ appeal from such cooviction by 
: another — ahali lie to the 

Court of. Session, s. 186 (3) 1701 

Soldier 

protected sgaiost proseention lot 
acts done in dispersing on* 


lawful assembly, e. 182 ... 105 

^Solitary confinement 

when awatdable 122. 127 

to be a portion ol substantise 
sentence ol imprison- 
. meot ... 127 

only in cases of conviction 

under the Peael Code ... 128 

in respect of several oSences ... 128 

execution of sentence of — ... 126 

sentence of — in summary trial 

not illegal ... I0S6 

in lien of whipping pot illegal... 1395 

.Special form 

of procedure, saving of s. 1 (3)... 6 

Special Jury or Jurors 

trial before, s. 376 1063, 1083 

number of, 8. 312 ... Ii66 

list of, s. 313 ... 1186 

preparation of list of — , a 325... 1192 
Special jurisdiction 
saving of, s 112 ) ... 6 

, instances of ... 13 

Special or Local Law 
Coda not to afiect, s. 1 (2) ... 8 

what is 19,13 

;Sp<cia! Magistrate (») 

appointment of, 8. 14 (I) ... 83 

; connotations of a 82, 83 

jurisdiction to try particular 
-^1 .caws 83 
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— if nothing is said abont the 

cases to be tried ... 83 

' empowered to tty all the charges 

that may be laid ... 63 

appointment for a term to meet 

temporary emergencies ... 63 

powers conferred on Police 

Officers 83, 84 

Special powers 

instances of ... 13 

Special procedure 

saving of— by the Code, s. 1 (2)... 8 

Special rules 

of evidence. Chapter XLl, ss. 

509 612 18C3. 1013 

Standing counsel 
entitled to condnet proseention 
before Magistrate without 
permission, s. 495 1770 

State 

prosecution for offences against 

the -,s. 196 ... 741 


preliminary inquiry by Police 
Officer before such prosecn- 
tion, s 196-B. 761 

commission for examination of 
witnesses residing in native 
— , 8. 603 — *794 

Statement (a)— (See also Witness) 

use ol — made under a. 161 ... 672 

right of accused to inspect and 

get copies of— ®73 

— under s. 161 not privileged 

nndet 1.172 ... 6i3 

— to police not to be signed ; 

use of such — in evidence, 

B. 162 ... *74 

word ‘statement' in s. 162 to 

what refers to ... 676 

signature of witnesses to their 
— , effect of 

— of Police Officer 


... 0*Y 

... 576 


prosecution witness 
use of — to contradict a defence 
witness 

use of — in other proceedings ... 
approver's — to police before 
tender ol pardon 
no distinction between a—, re- 
corded under s. 163 and 
a — recorded under es. 172, 
605 oral — excluded 56' 
grunt of copies of witnesses —to 
accused 

stage at which copies to be 
granted 68 

- who can record — or confession... 


563 

584 

£61 

584 


687 

687 
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696 
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ezistiDg dkifton^ nnd distrlcta 
ZQ^iDttiDtd till altered 
*. 7 0) 69, 70 

s. 7 assQises existence of a — 

in exery pirt .. C9,C9 

rule goTerninK rciatioDS bet- 
ween Sessions Dttlsion and 
District ... C9 

Penm included in Aden 69, 70 

North and South Maltbitr ... 70 

Cochar ... 70 

sanction of G. G, to alteration 

not necessary ... 70 

one district can be divided Into 

two 70 

Sessions Judjte— (Sec also Court 
Session } 

not a ilagutrate empowered 

under a 90 C6.C7 

appoiDtzneui of e. 0 79 

of additional and assiataut, 
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79 


poweriaodduticsoladditional 74,97 
jointturned mtoadditiooal ... 74 

inbordinatlen of assiitant 74,91 

appeal from, to which court to 

lie ... 71 

lubotaiaation of Msglitratea 

to — 97.98 

UagNtrates are not ... 97 

a Sab Difiiional llsgistrate 
acting ai an 'Ezecutite 
Officer is not~ ... 97 

power to set aside order of Snb. 
Divisional Msgistrate 
granting or revoking sane* 
tion ... 97 

baa no power to direct a Sub- 
Diviilonal Magistrate to 
cancel proceedings ... 98 

order declaring certain petsons 
touts not to extend to 
' Magistrate's court ... 99 

sentences which — may pan, 

8. 31 ... 119 

proceedings when to be laid 
before High Coort or — , 

8. 123 (2) ... 890 

power oi additional — to hear 

reference under « 123 390.896 

cognizance of oflences by 

e. 193 '.• 701 

Assistant — taking charge dur- 
ing temporary absence of — 705 

appeal to — how heard, e 409 .. 1187 
— has no power to transfer an 
appeal filed in bis court to 
the court of Aisistans— ... 1487 

appeal from sentence of — , 

b.410 1437 

power to call for record of 

inferior courte, s. 435 1516,1530 

power of District Magistrate 
to refer the proceedings 

a- . ,.._l#34 

Or. P. 0.-116. 
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District Msgistrnte as a court 

inferior to ... 1521 

power of— to order inquiry, 

8.436 1533 

power of - to order commitment, 

B 437 ... 1547 

report of proceedings to High 

Court by — , I 433 ... 1650 

Interference by High Court at 

the Instsnce of— . . 1571 

procedure in case of person 
committed before — being 
lunatle, s 433 ... 1631 

power of — to grant ball, 

6 498 ... 1785 

Signature 

of receipt for summons, 

s 69(2) ... 232 

on warrants should be in full ... 332 

impression of a stamp bearing 
officer’s name is insuffi. 
dent ... S33 

dgtnog initials is obiectlou- 

able ... SS3 

and will be an Irregularity ... 332 

informaliOD by an illiterate 
person, bis mark will be 
taken as a sufficient— ... 661 

thomb mark when not a— ... 607 

confeislon without- ef acessed 

orMagiitrate ... 1SS9 

absence of accused's— ..1 1310 

failnre to secure — of the 
accused to record of bis 
confession cured seder 
e. 533 ... 1310 

of Magistrate must be appended 

to the judgment at the 
time of pronouncing it in 
open court ... 1353 

omission amounts to a mere 

irregularity ... 1353 

should be In writing ... 1358 

iDiUaiiing is not signing ... 1853 

Signed 

summon should be — in full 
by the Magistrate isaniog 
it ... 821 

unless lilt — sesreh is Illegal ... 800 

statements made during police 
iuTestigation not rendered 
admissible by tbe mere fact 
that they were — 561 ,677 

statement to police not to be — , 

a 169 ... fit! 

— of wituesses to their state- 
ments ... 677 

eoolessiott mutt be — by 

accused ... COT 

no objection to tbe tbumb* 

mark ... COT 

thumb mark when not a 

signature ... COT 

value of confession not — by 

acepsed 607 
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delegation to the present Governor-General of His Majesty’s Majesty 
prerogative of pardon.” 

402. (1) The Governor-General in Council or the 
Power to com- Local Government may, without the con- 
mute panishment. sent of the person sentenced, commote 
any one of the following sentences for any other men- 
tioned after it : — 

Death, transportation, penal servitude, rigorous im- 
prisonment for a terra not exceeding that to which he 
-might have been sentenced, simple imprisonment for 
a hke term, fine. 

(2) Nothing in this section shall affect the provisions 
of section 64 or section 66 of the Indian Penal Code. 

Amendment explained.— It was formerly considered that the 
power of commutation given by ss. 54 and 55 of the Indian Penal Code 
was restricted by the provisions of tbis section. This section bas 
accordingly been renumbered by Act XVlIl of 1923 and to the section 
as renumbered sub'Seccion (2) has been added. This amendment is 
intended to clear the doubt that was experienced as to the consistency 
of this section with ss. 54 and 55 of the Indian Penal Code(l). 

Stay of sentence.-^Tbe tribunal appointed under the Lahore Con- 
spiracy Case Ordinance, No. Ill of 1930 sentenced to death certain 
persons and issued a warrant authorizing thn Superintendent of Jail to 
execute the sentence by a certain date. In the meanwhile the Local 
Government suspended the execution of the sentence pending applica- 
tion to Privy Council for leave to appeal. The Privy Council refused 
leave. An application was made for the issue of a writ of habeas 
corpus on the ground that the custody of the prisoner was illegal as the 
date for execution of sentence originally fixed had expired, and as the 
tribunal bad ceased to exist, there was no authority which could issue a 
fresh warrant for the execution of the death sentences. It was held, 
that, as the original warrant committing the prisoners to custody was 
issued according to law and the Government had authority to suspend 
the execution of the sentence as it did, the custody in which the prisoners 
were kept was not illegal or improper. It was further held that 
even if the Local Government found that there was any legal difficulty 
in carrying out the sentence, it would be still open to it under s. 402, 
Cr. P. Code, to commute the sentence into one of transportation or 
imprisonmeat(2). 


(1) oI Objecti ac3 Bsasoo* J. 126«»ia6 1 C. 189«s=A. 1. B. 1931 Lab. 

„ 809— 83 P, f.. R. Or.O. C31- 

W CTfn<iItfWT.JSVtpwtlf,8BOe.D. Ind. Hill, (1938) Lah.ei, 
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wliat loeludei under s. 164 597, 598 

stage at nbich — or confession 

can be recorded ... 598 

— under f. 164 recorded in pre- 

sence of police ... COO 

— recorded on bohdaf and at a 

place otber than contt- 
house 600, COl 

when complaint should be made 
on the ground o! contradio- 
tory — ... 718 

irregularity In recording — ... 1933 

inerimioatiog— by accused ... 1S39 

— made by pleader on behalf of 

an accused ... 1941 

joint— of accused ... 1941 

written— filed by accused under 

6 312 ... 1251 

Sfay 

— of proceedings in nuisance 

cases, when desirable 439.440 

— of proceedings under s. 115 51C 

— of proceedlngt made orer to 

another Itagutrato for in- 
quiry 790 

power of Advocate General to — 

prosecution, 1 331 .. 1199 

stay of otimioal proceedioga 

pending cieil suit 1259.1260 

applieatiou lot — to whom to be 

made ... 1260 

of peoceediugs by High Coutt 1533 
MagIsCrste's order deeliiiiog — 

of proceedings ... 1533 

proceedings under 8 476 should 
be stayed pending disposal 
of appeal against order or 
decree 1677.1676 

where appeal not likely to be 
decided soon, prosecution 
should not be stayed ... 1676 

whether prosecution should be 
stayed or not depends upon 
the circumstances of each 
particular esse 1676 

court bearing application for 
— should not prejudge the 
appeal ... 1676 

proceedings under s. 476 need 
not be stayed when appeal 
to pass through more courts 
than one - ■ 1678 

question of — does not come 

under 8 115, C P 0. .. 1678 

— of proceediugs pending rule 

issued by the High Court 

1902,1903 

— of criminal proceedings by 

High Court under its inbet- 
ent powers 9013 

Stealing 

oflenco of — where maybe in- 

qdred loto, s. 161(8) 659,663 


Page. 

Stolco Property 
person in possession of — may 

be arrested without warranty 197 
search of house suspected to 

contain — , s. 98 ... 9P3 

definition of — ... 265 

order for security against persons 
who aid in eoncealtnent 
of— ... 818 
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theft and pacsoo receiving — 

949,958 
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chaser of — ... 1845 

pro.cdure by police upon seizure 

of — . t 623 .. 1857 

procedure where no claimant 
appears within six months, 
s 514 ... I860 
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chaser of — out of fine im- 
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(I) (c) 1981,1985 
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a 846 ... 1279 

of sentence ol death byCouitoI 

Sessions, s 874 ... 1374 

procedure on — ol cases by 
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to act under t. 562, s. 380 1379 
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apology, 8 481 ... 1703 

Sub-Division 

definUioi] ol B. 4 (1) (u) ... 69 
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»- 69, 81 
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a 13 ( 1 ) ... fli 

delegation of powers to District 

tlagistratea, 8 . 13 (9^ ... 61 

iucludes the Headquarters 

Division 8 
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corretpoudiug expression in for- 
mer Acts, a. 3 (2) 16, 16 

not one of courts enumerated in 

8 6 .67 

power of Local Govt to put 
Magistrate in charge of Sub- 
Division, s. IS ( 1 ) . 8 i 

delegation of powers to District 

hlagutrates, s. IS (2) 81, 82 

City Magistrate of Nagpur can* 

not be described as A 61, 62 

Bubordmatlon of Magistrates to, 

». 11 (9) 94. 96 
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a Deputy Magistrate Is subor* 
dinatcto ... 9G 

a ooQvenanted Magistrate is 
Bubordicate to ... 9C 

a Magistrate subordinate to 
• — is also Bubordinalo to 

District Magistrate ... 96 

ordinary powers of — , 8.96 161, filOJ 
competency of — with srcood 
class powers to pass an order 
binding orer a person to 
keep the peace lor a ported 
cTcoeding six months ... SIS 
transfer of cases by— alter taking 

eogolzance ... C99 

power to commit for trial, s. 206 616 

appeal from sentence at a. 407 

1430, 1431 

may call for records of tnforior 

courts, a. 49S 1516, 1619 

power of — to withdraw case 

1590, 1597 

power to appoint Publlo Prose- 
cutor, 8.491 ... 1760 

may withdraw or refer eases, 

B. 636 . 1905 

Subject-Matter 

power to attach, a. 14G ... 526 

Subordination 

of publio Berrants ... 716 

of courts ... 736 

of eiril courts . . 737 

ofMttnsiSs ... 737 

of a Village Paneba^at ... 733 

Subordinate Magistrate fs) 
appointment of, b. 13 (1) ... 77 

local limits of their jurisdfettoo, 

B. 12 (1) ... • 77 

three classes of — , s. 12 (1) ... 77 

no person can exercise powers 
without being appointed or 
bolding office ... 77 

Cantonment Magistrate Is a, 
appointed under Ibis section 

77. 78 

retrospectlvlty of order of 


Local Ooverumeot ... 78 

subordination of Addl Dist- 
rict SfagistraCe to District 
Magistrate ... 78 

oontinu.aDCO of Magisterial 

powers ... 78 

appointment of tetired Magis- 
trate as speoial Magistrate 78 
hlagistrato on leare continues 

to bo ... 78 

member of a bench of Hono- 
rary Msgistratca cannot act 
independently ... 78 

who may define local area ... 76 

officer appointed Magistrate firsi 
class for whole distriet 
may exorcise jurisdiction 
< throughout 1.. 78 
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jurisdiction not curtailed by 
being placed in charge of a 
Sub-Di«iaioQ ... 79 

appointment without specify- 
iog local area may be taken 
to coofer jurisdiction 
throughout tho province ... 79 

efiect of transfer of Magistrate 79, 80 
transfer ousts junsdiciion 79, 80 

but transfer fn the same dist- 
rict does not oust juri^dlctioa 60 
cases do not automatieally 
pass to Buecessor on transfer 
to another local area ... 60 

Magistrate appointed in an- 
other part of same District 80 
transfer of case to a Magistrate 
gazetted as Chairman of a 
Municipal Board ... 80 

limits of jurisdiction 60| 61 

Magistrate appointed without 
rettrictioo bus jar’isdieUea 
over entire District ... 60 

case pending m another court 
caonot bo taken cognizance 
of, without valid transfer ... 80 

case under B 107 pending before 
a Sub Divisional Slagistrate 
and transferred to a Magis. 
trate at headquarters may be 
taken cognizance of ... 80 

but not a case under a 110... 61 

Sub Divisional OScst not sub- 
ordinate to Deputy Magis- 
trate -.. 81 

appointment for definite period 61 
BuspcDsioQ and removal of 

Judges aod Magistrates, 

■ 26 705 

power of — to apply for issue of 

commissioQ 1801 

Sub-Registrar 

when to bo deemed a civil court, 

wUbin as 460 and 483 1703 

appeal from conviction by— In 
case of contempt before him, 

• 0.48G ... 1703 

Substituted Service 
of summons, a 71 ••• 

Successor 

of Judge or Magistrate passing 
a sentence may Issue war- 
rant. s 3S9 — 1390 

in office, locludcd in the term 

‘ court ' as used in s. 476 —• 1653 
complaint made by — in office 

IS valid 1653, 1654 

new court whether — of original 

court ... 1655 

Sudden, unnatural or suspicious 
death 

doty of owners or occupiers of 
land to glva information of 
' occurrence of — ••• 7^ 
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ty ... 388 
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band 1731, 1733 

not — lor refusing to lire with 

husband 1733, 1714 

what are not — lor transfer ... 1869 

Suicide 

police to inquire and report on 

— . s 174 .. 689 
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mitting ... 1826 

Suit 

by proclaimed oflender for res 

toration ol property .. 265 
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EUcb Older into effect ... 442 
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ing under a 115 cannot in- 
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effect of order under s 183 on 
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Summary convictions 
no appeal from certain —, s 111 1142 
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of appeal, s 421 1461, 1463 1464 
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Magistrates who may hold — , and 
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Magistrate not empowered trying 

case summarily 1048 

B 260 not applicable to trials 
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trates • 7048 

eummary procedure, when to be 

adopted 1048. 1049 

when complaint and statement 
disclose an offence not tri- 
able summarily lOlg 

when facts disclose an ofienco 

triable eummanly . . 1048 

whether an oCence is to be tried 
Buromarily or not how de- 
termined 1048, 1049 
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treated as one under s. 143 1050 
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triable summarily . 1050 

joint charge of summary and 

ooo summary offences . 1050 
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summarily . lOSl 
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— less than Es 50 . 1052 
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previous convict not to be tried 

eummarily . 1053 

charge of procedure .. 1053 

when summary trial undesir- 
able or improper 1053, 1054 

public servants may be tn<d 
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when BUb -s (2) does not apply .. 1054 

authority to confer on certain 
benches powers of holding, 
e 261 .. 1054 
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trates to try cases sum- 
marily 105^ 

of offences against Municipal Arts I05g 
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procedare applicable to, s. S62 1055 
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procedare and record shoald 
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whether notes of evidence part 
of recc'd ••• 1063 

destruction of notes ••• 1063 

language of record and jndg. 

ment, e 765 (1) ••• lfl6< 

beneh may be anthoriied to 
employ clerk, s. 765 (7) ... >064 
signing of judement ...* 1064 

— of deaf and dumb man not 

advisable 1330, 1331 

mode of recording evidence 
In- .... 1314 

proceediDgs under Chap, 

XXXVl cannot be con- 
ducted as in a— 1315 

option tn Magistrate to record 
evidence in full in — ■ s. 858 1319 
when DO appeal, a 414 ... 1443 

— for an offence which is not 
triable summarilr ts illegal 

and void ... 1934 

oSences which cannot be 
snmznanly triable in respect 
of excisable aiticle other 
than cocaine 1934 

under 8. 60 of the Excise Act 1934 

. . . IMl 
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have been placed -.. 1174 

^ of evidence ... 1174 

obj'ect of a — ... 1174 

mast give a fair summary ... 1174 

ftmuSt be an Intelligent — ... 1194 

every item of evideuee need 

not bo stated ... 1135 

Judge must analyse, mar- 
shall and weigh evidence ... 1175 
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be xaust usurp functioDs of 

advocate • ... 1125 

Summons 

what is ... 919 

distiuEuished from warrant ... 919 

{otm ot ... 919 

■ statutory fonn coutnined Id 
B chedule V to be issued to 
accused persons 919 

to accused, iorm and contents 

of 919,990 

not giving particulars ol charge, 

etc. 319,930 

Non ailerdanee in obedience to 

tUTnmona 

not specifying hour and place, 

etc. not punishable 230 

requiting a person to appear 

in camp ... 220 

requiring a person to appear 
at a place outside Bricisb 
India . . 220 

person departing without 
waiting foe a reasonable 
time guilty 230 

by whom issued 220,321 

application lor issued how 

diSMsed of 220 

▼ecbal prayer for issue 220 

Magistrate may try ofleuce 
of disobedience of summoos 
Issued by himself 221 

must be in wnting . . 221 

what wntiDg includes .. 221 

disobedience to verbal order 

punithable ... 221 

must be signed in full 221 

signing initials only or using a 

stamp objectionable . 221 

conflict as to whether a warrant 
IS bad because it le 
iuitialled ... 221 

may be signed by Clerk of 

Court or Sberistadar ... 321 

defective lu its form and 

substance .. 321 

disobedience of defective 

summons 231,222 

illustrative cases 221.233 

by whom served, 8.68 (3) 319,223 

sending summons by post 

illegal ... 233 

by a person not a Bdlice 

Officer ... 223 

showing .. 223 

tendering ... 233 

service on Assessors .. 232 

how served, e. 69 • • 232 

mode of service . 223 

personal service either by 

delivering or teodeciDg 333 

pioveoting service either by 323 

Under or by delivery 223 

showing, leaving a copy or 

exhibiting, eto, ... 333 
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lUustratire cases 223,324 

refusal to receive summons or 

to acknowledge service 221,226 

service on pleader 334 

substituted service . . 225 

tight of process server to enter 
any house without 

permission .. 225 

service on union ’ ... 234 

service when person summoned 

cannot be found, s, 70 ... 225 

proper eSorts should be made 
to And the person 
summoned .. 225 

absence of reasonable 

deligence to serve .. 235 

procedure when service cannot 
be efiected as before 
provided, s 71 . 225 

procedure provided by s 71 

when can be made use of ... 33S 

substituted service when can 

be ordered .. 226 

afflxipg a copy to outer door 
without making Inquiries 
not enough 326 

service in the mode presottb- 
ed by a. 71 legal if personal 
service not practicable . 326 

ordinatily resiJee explained 936 

sense in which 'resides' is used 

m difiereut Act i .. 926 

dwell end reside express same 
idea .. 936 

failure to serve one of the parties 

to proceedings under a. 115 226,227 
service on servant of Govern, 
meet or of Railway 
Gompan; a 72 ... 227 

eertice on gaaetted Officers 227,228 
service on Police Officers . '..28 

service on Railway servants S28 
service upon officers and 

soldiers m Military 
employ . 238 

service on medical subordi- 
nates .. 228 

service on jailors, etc .. 938 

certificate to public servants 

aummoned as witnesses ... t.39 

service of summons outside the 
local limits of a court, 
a 73 . . 329 

serviceot summoDsin Bombay.. 929 
service of summons lo native 

state ... 339 

proof of service lu such cases 
and when serving officer 
not present, s. 74 229,330 

evidence of service ... 330 

issue ol warrant in lieu of, or 

in addition to — , s 00 . 265 

— ■ to produce documents or 

other tbings, s. 9t ... 370 
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refusal of District MsgislraU 
to BQmmon witnesses for 
defence without expenses 
being paid by accused ... 971 

acquittal in. e 2iS .. 971 

Magistrate bound to record art 
order cilhsi ol acquittal or 
of conviction ®71 

whether Magistrate can aeqoit 
without tahing defence 
evidence ... 971 

acquittal and not dischargeis 

the order contemplated in 971,972 
Session Judge cannot tahe 

action under B 436 972 

acquittal cannot operate as 
discharge under a 2S3 ... 977 

compensation to accused . 973 

on conviction sentence, everi 
if nominal, must be passed 973 

accused cannot merely be 

warred or discharged ... 972 

finding in — not limited by 

cozaplaint or summons- 
casee, 8 346 073. 973 

accused may be convicted of 
any ofience prtma faeie 
established ■ ■ 973 

accused for criminal trespass 
may be convicted of assault 
and mischief . 973 

aceased set up under 
s ISS.Cilyof BombayPoIice 
Act may bo convicted under 
B 353. Penal Code .. 973 


procedure in — on non appear- 
ance of complainant, e 217 973 

scope and object of e 317 973, 974 

enumeration ol proceedings to 
which 8 347 does not apoly 974 
proceedings when commence 974 
semce not necessary /or 

acquittal nnder e 3t7 . . 974 

failure to appear due to non. 

service ol notice .. 974 

complainant present m conrt 
but being unaware of trans- 
fer not appearing in that 
court 974, 975 

court not bound to wait for 
complainant • 975 

faking case on a day not 

fixed for bearing under a 
mistake •• 975 

bench not sitting at the ap- 
pointed time • 075 

failure to take up case S75 

presence of compUinant’s 
vakil not sufficient 975 

non-appevrance on adjourned 

hearing 976 

case adjourned several times 
at the instance oi other 
side • 976 
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non appearance on date of 

judgment ... gyg 

dismissal of complaint for default 
of appearance amounts to 
acquittal ... 975 

dismissal on adjonrned date of 
whit-h be had no knowledge 976 
right to acquittal when accrues 

976, 977 

acquittal of one accused will 
operate against his co-accus- 
ed ... 977 

right not to bo denied because 
warrant-case procedure has 
been adopted . , 977 

acquittal under wrong section 
will not prevent further 
inquiry ... 977 

presence of accused immatg. 
rial ... 977 

revival of complaint 977, 978 

coart cannot readmit case 977, 97g 


case not to be restored even 
though there bo good reasons 978 
Older passed by mistake on 
dale not fixed nullity . 973 

complainant prevented from 
attending by circumstances 
beyond control , 979 

pending case cannot be te- 
vived 978 

effect ol exemption from person- 
al appearance 979 

section 403 bars a second 
trial 878^ 979 

It makes no distinction bet- 
ween acquittals after trial 
and acquittals under ss. 2t7, 
3i5and494 ,, 979 

discretion to adjourn heat- 
»»« ... 979 

exempting complaiosct's 

absence O79, 980 

conflict as to whether death of 
complainant put an end to 

the prosecution . Qgg 

power of High Conrt to inter- 
fere m levieion gsQ 

withdrawal of complaint in 

B 248 . 980 

scope of B 348 „ ggi 


this section applies only to 
casesiDStitutedcncomplaizit 961 
withdrawal of complaint 
against some involves with- 
drawal of whole . . 981 

withdrawal of prosecution by 
the Calcutta Corporation 981,983 
withdrawal of complaint difierent 
from composition of an 

ofience .. 953 

it IS only complainant who 

can withdraw ... 997 
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duties ol Msgistrate nhen surety 
applies for cancellation or 
dtscbarge of bond ... 1743 

death of — before forfeiture of 
bond releases bis estate 
from liability, s. 514 (6) .. IBIS 
surety unable to produce 
accused oning to eircum* 
stances not m his control, 
not liable ... IfilB 

Srhen surety liable .. 1818 

cases nbere surety not I’able 
to pay fall amount of bond 1818 
bond executed In trial court vrbe* 
ther liability of surety 
continues till final order in 
appeal ... Ifil9 

srhethernpon forfeiture of bond 
surety is liable to pay 
amount specified m band 
in addition to penalty 
paid by principal 18)4-1815 

irben forfeiture of whole amount 

of bond is improper . ISIS 
suit by surety sgsinst principal 

pontraty to public policy . 1616 

mode of recovering penalty ol 

bond • ■ 1625 

sureties' when discharged and 

when not .. 1816 

whether a judgueut passed 
against principal can be 
used as evidence against 
surety. 8.614 (7) 1823. 1827 

ptoeedute in case of insolveocy 
or death of surety or when 
a bond is forfeited, a, S14.A 1817 

bond may be executed by a 


surety on behalf of minor .. 1817 
Surgeon 

fSee Civil Surgeon). 

Suspected persons 
security for good behaviour from 

— , 8. 109 337. 338 

Suspension 

of Judges and Magistrates, s 26 105 

of Justices of the Peace, s 27 ... 105 

of execution of sentence of im- 
prisonment. B SSS 1388 

of sentence by Government, 

8.<0t ... U03 

of sentence pending appeal, 

B 426 ... 1803 

of sentence pending reference to 

High Court, s 433 1556 

Suspicion 

whatis reasonable — as used m 

8 54 e (plained . 197 

mere — no evidence in a case 

under s !10 384,356 

instances of mere — not euffi- 

cient to bind down a person 351 

cognizance of offence upon 

mote — ... 695 
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Tank 

fencing of ,,, 416 

when Magistrate may cause — 

to be filled up ... 417 

Tclegrama 

procedure as to 8. 95 .. 375 

search and detention of — , s 95 

275, 376 

Telegraph 

public when bound to assist in 
preventing injury to — , 

B. 42 ... 167 


place of trial of offences agiiust 

—.8. 184 .. 669 


Temple 

dispute concetniog actual pns- 
Bessiou of — comes within 
the scope of B. 145 ... 497 

but not one relating to offerings, 

. . 497 

attached — not to he closed 

under B. 146 .. 633 

Temporary orders 
in urgent cases of nuisanee. 

Chap. XI ... 446 

who may issue . 449 

may be mede ex pa>ie . 467 

by unauthorised Magistrate void, 


Tenants 

when necessary parties m pro* 
ceedings under s 145 
Tender 

of witnesses for Crown at Session 
trial who had not been ez* 
aniinecf fey committfng Ma- 
gistrate 

of pitdon to accomplice, s. S37 
of witnesses for cross-ezamina- 
tioo ... 

Tent 

included 10 term ' place,' s 4(g) 
Territorial Divisions 
Sessions divisions aud districts. 
•• 7 (1) 

power to alter divisions and 
districts. 8. 7 (3) 
existing divisions and districts 
maintained till altered, 
8. 7 (3) 

pcesideooy towns to be deemed 
districts, 8. 7 C4) 
e 7 assumes exuience of a 
Bessions Division in every 
P«r‘ ... ( 

province, not defined in the 
Code 

defined in the Genl Clauses 
Act 

s 7 excludes presidency towns 
rule 4wverning relations between 
Seosions division and dis- 
tnets 

Periin included in Sessions divi* 
Sion of Aden ... j 
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r^IUIcAl Agent, if % Sessions 

Judge ... 69 

Dirhion of RAngooa toirn aB4 

district ... 69 

Division of Araberst ... 69, tO 

0*nj\ta Agency and Ken Agency 

District ... 70 

Bessions di«isions Kortb Knd 

South Afitliibsr ... 70 

Cocb»t Sessions division ... 70 

Ass&mV&Uey ... 70 

.Anjengo coBStitntod » new dis- 

tnct ... 70 

Kinetloa of Ooverno^G^tl^rlli to 

niterstioa not necessicT ... 70 

CDQ district end be divided into 

two Ssssions divisions ... 70 

power to divide district into 

sub divisions, s. S (I) ... 7i 

existing sab-divisioas xsstn. 

Uined, ». S (9) ... 71 

Theft 

pi»e« cl trisl tod inquiry In es«e 

ef—, *, ISl ... 6h9 

tU\iiac «rtides Kt tbe stme line 
belonging to different owtierj 
forms sAoe trensaetioa (in* 
tUneeKo.!) ... 919 


Threat 

not to be used by roliee, «. 163 
eonloMiOB by — 

InitAnees c! tb»t will end will 
not iBvaiidete confossion ... 

Tlioif 

piece of Inqniryor triil of — , 
s. ISl 

Title 
of Act 

rcfecenoe to, in construing the 
words ... 

end extent of opcrsllon of tbe 
Codefs 1} 8, 
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591 

593 
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Trade 

removal of >> amcontlng to 

pnMie nnisanec, a. 1S3 ... 107 

offeuave trade «r occupation 

<H. 416 

cormptioa cl air ... 411 

offensive to senses ... m 

esistence of one not jestiffed 

by presence cf another <11, 113 
tapprossioa by reason of its 
being aj worbei as to be 
inicnous ... lis 

lawful trade or occopalioa 

not to be interfered with ... lis 
oocopations and trade fa 

tbeaselvea iejarions ... lu 
temeval of proetituta ... US 

prostitntes practising Ibdr 

trade in small baxars ... 115 

proof cf legal damage and 

harm ... lu 
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honso of pnblie enlcrtalnraeat 415 
opening new niartet dose 
to an old one 115,116 

suppressing market for tala of 
cattle ... 116 

Tranqnillity 

taking security from person dis- 
turbing public a, 107 ... SIS 
Transaction 

acta eonstitnling offences form- 
ing part of same — , separate 
sentences for the two offenc- 
es are not justiffed 156,157 

separate offences ccmsiitted in 
tbe saOb transaction, offen- 
ders are liable to punish- 
ment for each cSenee ... 157 

saneness of — S93, 899 

wbst it ... 910 

what does or does not fom part 

cl the same ... 9J0 

instances of the tame 9l9, 914 

acts not forming tbe sane 914, 916 

distinct — 925, 936 

distinct committed in the 

same 949, 951 

charge need not apedfy aame — 951 

examples of offcnocs committed 

in tbe same— 951,955 

cSsnees not in tbe same ~ 955, 953 


Tranafer 

ef lemtoty to KaUre State ... 10 

of btagistrste from eas district 

(0 another ... T9 

klagistralo being a Chairman of 
a ilonicipal Board cannot 
transfer to him a case for 
trial ... 80 

power to coatinne trial after — 165 

— to JIagistrato without terri- 
torial jurisdiction ... 530 

District ilagistrate has juris, 
diction in respect of proceed- 
ings under a. i07 transferred 
to another district ... 100 

power of High Conrl to — case 
from court outside jurisdic- 
tion 67l, 673 

or commitment on application 

of aoensed, a 191 ... 695 

rights of acens^ to be tried by 

another klagi«trate 695, 696 
failnre to inform accused of 
bis rights under a 191 
vitiates trial ... 696 

hlagistrate taking cognixaaoe 
under a 190 cl. (o) eaunot 
tiT vriihont eompljrng with 

a. 191 697, 693 

c! eases by Magistrates after 
having taken cogulrance 
t. 192 

ol CAS** under as. 14S and 117 of 
the Oode ... 


£93 

699 
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CHAPTER XXX. 

OF PREVIOUS ACQUITTALS OR CONVICTIONS. 

403. (0 A person who has been tried by a court 
p r n con Competent jurisdiction for an offence 
Ticted^'OT *wquttted ood convicted or acquitted of such offence 
notto be tried for shall, while sucli coiiviction or acquittal 
same ofience. remains in force, not be liable to be tried 

again for the same offence, not on the same facts for 
any other offence for which a different charge from the 
one made against him might have been, made under 
section 236, or for which he might have been convicted 
under section 237. 

(2) A person acquitted or convicted of any offence 
may bo afterwards tried for any distinct offence for 
which a separate charge might have been made against 
him on the former trial under section 235, sub^sec. (I). 

(3) A person convicted of any offence constituted 
by any act causing consequences which, together with 
such act, constituted a different offence from that of 
which he was convicted, may bo afterwards tried for 
such last-mentioned offence, if the consequences had not 
happened, or were not known to the court to have 
happened, at the time when be was convicted. 

(4) A person acquitted or convicted of any offence 
constituted by any acte may, notwithstanding such 
acquittal or conviction, bo subsequently charged with, 
atid tried for, any other offence constituted by the same 
acta which he may have committed, if the court by 
which he was first tried was not competent to try the 
offence with which bo is subsequenly charged. 

(6) Nothing in this section shall affect the provisions 
of B. 26 of the General Clauses Act, 1897, or s. 188 of 
this Code. 

E^planalion , — The dismissal of a complaint, the 
stopping of proceedings under section 249, the discharge 
of the accused, or any entry made upon a charge under 
section 278, is not an acquittal for the purposes of this 
section. 
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attitada faTourable to one 
parly ... 1876 

MagUlraie UmseUconduttiog 
examlnatioa of witnesaea 1676 

exhibitiog haste in trial ... 1676 
commencing trial on holiday 1676 

cross examining rfitnesa and 
accused and stopping cross- 
examination ... 1677 

demanding excessive hail, 
increasing bailor oan'‘elliB*g 
bail bond ... 1677 

pressing a party to compromise 
the case ... 1678 

issuing warrant against par* 
danashm lady ... 1679 

existence in the district of an 
atmosphere prejudicial to 
the accused ... 1879 

conduct unfair to accused ... 1880 
expression of opinion ur te- 
marha ... 1681 

case remanded by appellate 
Court for retnsl need not 
•necessarily be transferred to 
another Magistrate ... 1861 
expression of opinion by lifagts- 
trate In another case 
whether a ground for trans- 
fer ... 1883 

Inspection by Magistrate ... 1663 
plea that applicant wishes to 
Bummon the trying Magis- 
trate as a witness ... 1884 

Magistrate having outside kuoir- 

ledge of proceedings ... 1884 
Magistrate interested in public 

capacity ... 1685 

trial of cases in which Magis- 
trate's friends or leUtions 
are interested ... 1666 

engagement of near relation of 

Magistrate as counsel ... 1887 
other cases ... 18CT 

what are not sufficient gtonnds 

lor transfer ... 1889 

mistaken view of law ... 16S9 
error ot judgment ... 1B69 

grounds flimsy and frivolous 1889 

granting or refusing to grant 
ball ... 1890 

onus of proof ... 1690 

convenience ot parties ... 1691 
expedient for the ends of 

justice ... 1693 

communal eases ... 1893 

dismissal fordefanlt ... 1694 

criminal cate pending in 

another province ... 1694 

Bangalore ... J894 

Sontbal Purgunahs ... 1895 

Ferim ... 1695 

Village Magistrates ... 1895 

Tillage panchayata ... 1895 
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transfer from the die of one 
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that of another ... 1895 
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serious to be tried by Ses- 
sions or more experienced 
Magistrate ... 1896 

a party interested ... 1696 

application foe transfer how to 

be made ... 1696 

affidavit by accused and pro- 
secution for perjnty ... 1897 

affidavit by counsel .. 1897 

counter affidavit by District 
Magistrate ... 1897 

professional misconduct ... 1897 

stay of proceedings pending rule 
issued by the High Court 
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when application for adjourn- 
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made ... 1903 

High Court to — for trial to 
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power of Gorernor General fn 
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appeals, s. 527 1904,1905 
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cases, 8. 528 (9) ••• 1905 
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classes of ea-es, s. 529 (3) 1905 
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subordinate to District 
Msgistrste ... 1913 
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of proceeding under a, 145 after 
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transfer of whole case without 

reservation . 703 
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trict to another 1304, 1305 
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prosecution . XC54 
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— , Chap XLIV 1663, 1919 

High Court may transfer case 

or Itself try it, s. 626 18G3, 1665 

amendment ... 1665 

scope of 8. 626 .. 1665 

object of a. 626 1666 
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direct application for — 

1866, 1867 
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tion cannot be transferred 1867 
cases which ran be transferred 1667 
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nal court — 1867 
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statementB held to ha not duly 
recorded 1103, )104 

witness must be produced end 

exanjlned ... 1104 

not only tendered for croes- 
examination ... 1101 

witness suspected to he con- 
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trial ... 1104 
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selves proved unworthy of 
credit ... 1107 

illustrative esses ... 1107 

esptession '* eubject to the pro- 
vuions of the Indian Evi- 
dence Act *' explained ... 1107 
these worde prevent admis- 

eioD of irrelevant evidence 1107 
orwrongly admitted evidence HOT 
use of such evidence fe subject 
to the provisions of Evi- 
dence Act ... 1106 

use of deposition for contradic- 
tion ... 1108 

previous statement must he 
put to witness and he may be 
asked what explanation can 
he give ... 1108 

' Judge should himself compare 

the statements of witnesses 1108 
tetiaction or contradiction betoie 

levsiOES Judge ... 1108 

Court must determine which is 

true version ... 1108 

retracted statement is equally 

evidence ... 1109 

statement made before com- 
mitting Magistrate may be 
regarded as substantlvB 
evidence ... ups 

evidence given before commit- 
ting Magistrate when can 

tflcctive)^ utilised ... 1109 


PAGE. 

corroboration of deposition 
beforo committing Magis- 
trate 

statement before police 
admissible to corroborate 
statement made in court , 
reason to believe that a wit- 
ness is deliberately depart- 
ing from evidence 
practice and procednre in regard 
to transfer to Sessions 
record 

Judge to determine question of 
admissibility and record its 
reasons 

portions not to be marked ... 
transfer without asking ex- 
planation for discrepancy 
whole statement must be 
treated as evidence ... 
power of High Court ... 
procedure after examination of 
witnesses for prosecntion, 

8 2S9 

examination of aoeused op- 
liocat 

right of prosecutor to sum up 
** vio evidence" explained 
Judge to charge Jury for 
acquutal 1111. 4113 

there must he some evidence 
to go to Jury 

no evidence worth the name 
distinguished from no evi- 
dence 

Judge when to enter judgment 
of acquittal . .. 

accused should be called upon 
to enter upon his defence .. 
ststement of accused ii 

defence to be recorded «. 

no inference adverse to accused 
can be drawn from failure 
to adduce evidence 1112i 1113 

examination of prosecution 
witness after close of defence 
objectionable 

oppoctunil} to produce evi- 
dence ... 

omission to call upon accused 
to enter upon his defence ... 
opening esse for defence, 


1109 


1109 


1109 


1110 


1110 


1110 

nil 

nil 

Ull 


1113 


1119 

1119 


2113 

1113 


Ills 

1113 


Ills 


Ills 


1118 

1113 


burden lies on prosecution to 
prove case against accused 
accused not bound to account 
for his movements ... 

time when the accused should 
be called upon to make bis 
defence ••• HI® 

examination of defence wit- 
nesses ••• ill* 

accused may rely on weakness 
of prosecution ease or call 
witnesses '••• 1114, 
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after-*, a case can bo retrasnferrod 

to the lame Mig'itrate ... )913 
poTcers and duties of Magistrato 

to nbcm ca>e is traesterred 1913 
Uagistrate tTanslerting ca'^e 


by lover Court vben 
juttiGed ... 1914 

jonsdietion of District Magia 
trate to — complaint under 
a. 5S3 ... 1993 

Transportation 
reason lor retalnios puntah 

meet of — in tbe Code . 130 

v.hcn may be avarded as a sub- 

Etantire punishment . 130 

cannot be awarded in default of 

payment of fine 130.HI 

not under a special or local law 130 

judgment m sentences of—. 

a. 8C3 . 1363 

execntionofseotenceof — .s 369 ISSI 

Trees 

may come vitbindefinitioo of 

land 496 

severed from land do not fall 
within tbe purview of 
a 146(3) ... 499 

right to tap — may be eobject 

of proceedings ondet s.t4S 499 

Trespasser 

delect in proceedings does oot 

make —* distrainer, B 636 . I9C4 
Trial (See also trial before Kieh 
Courts and Courts of Session) 
tnqoiry distinguished from — 39 

what Is 39 

when it commeneos 39.40 

of offences nnder the Penal Code. 

•. 6 ( 1 ) 60.61 

of offences against other laws 

3. 6 (2) 60,61 

commenced as officiating District 
Magistrate may be conclud- 
ed after reversion . 76 

efiect on tbe — of Illegal arrest 303 
ordinary place of — , 8 177 .. 613 

place of — where act is offence 
by reason of relition to 
other offence, a 180 ... 656 

incase of thug or belonglogto 
a gang of dacoits, escape 
from custody etc , s, 181 639 

in caseoicnmiaalmisapproptia- 
tion and criminal breach of 
trust, 8 161 (3) ... 659 

ID case of theft, s. 161 (3) . 659 

in case of kidoapping and ab- 
duction, 8 . 181 (4) ... 660 


Page. 

place of — where scooo of offence 
it uncertain or not in one 
district only or where offence 
IS continuing or consists cf 
several acts, a. 181 ... €65 

In case of offence committed on 

a journey, s. 183 ... 6G8 

in case of offences against 
Railway, Telegraph. Post 
O0iee and Arms Acts, s. 181 669 

High Court to drcide in case of 
doubt, district where — 


shall take place, s 165 ... 670 

power to commit for — . s JOG 816 
second — wh»n permissible .. 867 

when — mav proceed immediate- 
1 ) after .alteration of charge, 
s 918 . 8S2 

when new — may be directed or 

— suspended, s. 239 883 

summary — , chap XXII 1046 

— of approver when toccmmcnce 1919 
procedure in — of persou under 

e S39, e 830-A ... 1994 

— in }ait . 1809 

previous acquittal or conviction 

lars subsequent— , e 403 1407 

release of luoatie pending — , 

e 4CC . 1637 

resumption of — , a 467 1678 

— postponed under s 464 or 

% 466 should It commenced 
de novo 1638 

adjournment of — , e 608 . 1602 

— by Jury of offence triable with 

Assessors, a 53C (I) . 1936 

— with Assessors of oQence 

triable by Jury, B. 63G (3) .. 1936 

— with less than prescribed 

number of Assessors . 1957 

provision for — being held in 
tbe absence of accused in 
certain cases, a 640-A ... 1977 


Trials before High Courts and 
Courts of Session — (See also 
trial) 

special definition of a High 

Court. B 266 .. 10G5 

Sessions trial by Judicial Com- 

missiooer ... 1065 

trial before a High Court to be 

by Jury, s. !I67 ... 10C5 

trial of Europeans by Jury, 
right taken away by Amend- 
ing Act ... 1066 

trials before Court of Session to 

be by Jury or with Assessors lOCG 
trials before Sessions Court are 

ordinarily with Assessors ... 106C 

t’lat by Jury and trial wrth Asses- 
sors contrasted 1066,1067 

commencement of Sessions trial 1067 
jDint trial of o&ences triable 
with aid of Jury and with 
Assessors ... 10C7 
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Unsoofld mind 

sec lusanit? ' 

V 

Vagabonds - * ’ . 

arrest of — , s. 65 . ... 199 

Vagrants 

secntUy for good beba^iour 

from — . a. 109 ... SST 

Vakil— (See Pleader) 

Verdict— (See also Jnry) 

delirery of — , a 801 . 1161.1162 

form of— ... 115J 

■— for a minor offence 1 152 

— onallcbargeB • ... I 153 

unanimous — of Jury ' ... 1163 

first — of guilty and second — 

ofnot guilty . 1163,1154 

Judge not to ask Jury to reeon- - 
sidertheit— ... 1154 

retirement of Jury for further 

consideration ... 1164 

^ten Verdict it not unanimous 1154 
and •Cot wbeu rerdfet fe 

ambiguous • ... 1154 

Terdict to be glreo on each 

charge, s. 303 1154,1165 

Judge to elicit from Jury 
separate verdict on various 
ehatgea ... 1155 

Judge to call on jury to return 

verdict on each charge ... 1J65 

verdict of doubt _ ... ]]35 

Intermediate verdict ... 1186 

form iucotrect ... jias 

questloaiog the Jury 1166, tISC 

fo order (0 ascertain what (be 

verdict Is 1165, 1156, 1167 

absurd Verdict . . 1155 

iu ambiguous terms or un* 

certain lousd ... nag 

verdict of guilty but not volua. 

. . •" “66 

incomplete verdict ... 1155 

confused and uruatelUgibla 

«rdiet 1167, nsg 

verdict based 00 a mist&kco view 

of the law .. ijsy 

reconsideration of verdict ... 1157 

Judge is not entitled to question 

Juryabouf reasons .. 1157 

Judge may requite Jury to 
retire for furtber cousidera* 
tion 1167, 1168 

questioning Jury to ateertam 

grounds of verdict improper If68 
asking veasone lot verdict not 

allowed ... i]68 

Jurors not to be examined after 

return of verdict ... 1158 

questioning in order to deter* 
rnine whether he thtmld 
make reference ... 1158 


' PAGE, 

questions And answers to be 

recorded 1168,1169' 

amending verdict, e. 804 1159 

8* 804 not applicable where 
there is no mistake or 
accident ... 1169 

reconsideration in the light of 

fresh charge 1169 

case of not one of mistake or 

accident ... 1159 

second verdict in direct con* 
tradiction to tbs first ' ... 1169 

jury funeluf officio after 
delivery of verdict 1159, 1160 
verdict wrongly announced 
when can be amended “60 

error not discovered till alter 
jury had dispersed ... 1160 

verdict in High Court when 
to prevail, a 805 1160, 1161 

return of Unsuimona verdict... 1161 
Judge of Judicial Commis* 
siooer's Court - sitting in 
Sessions ... “51 

\eidict in Court of Session 
when to prevail, t. 805 .•• “51 
acopeofa. 806 ... “51 

verdict of Jury, how to be 
dealt with by Judge 1151, 1163 
judgment in accordance with 
verdict when to be given ' 

1161, 1163 

reference when to be made to 
the High Court ••• “69 

discharge from custody on 
scquittel 1162 

sentence to be passed on - 
coavict'oa ... “53 

procedure where £easfoua Judge 
diisgrces with verdict, s.SOT 

“63, “63 

scope and object of s. 807 

1163, "1164 

leference by the Judge who 
held trial ... “64 

even though be may have 
ceased to be Judge »• 1164 

Judge to make reference when he 

disagrees * 1154 

there is no obligation to make 

reference 1164, 1165^ 

reference to be made 'when* 
verdict is msnlfestly wrong 1164 
Judge accepting verdict with 
remarks that he does .not 
agree with it 1164,1166 

Judge may disagree on matters 
of fact as well as on matters 
of law ... “55 

reference on question of law... “66 
Judge when justified In mak* 

ingreferaote ... “65 

Judge when not justified in 
making reference ... 1166 
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one of eeTcre] eceuEed calliDg 

witnesses llli 

right of eecneed to cross* 
examioe 1114 

connsel of ill iccnsed shonld 

behesrd 1114 

right of leensed u to exusina* 
tloo and sommoning of 
witnesses, s. 291 1114,1116 

Crown to secure attendance of 

witnesses named in the list 1115 

aecQsed entitled as of right to 
hare attendance enforced .. 1115 

failore to enforce attendance 
Titlates trial ... 1116 

discharged witness may be 

examined .. 1116 

tommoning witnesses not named 

Intheliat ... 1115 


fatlnre to file list nnder e 211 1115 
refusal to enforce attcndanco 

1115, 1116 

proseentor'a right of reply, 
e.993 ... 1116 

history of a. S93 .. 1116 

scope and object of a 291 ... 1117 
aectionto be read with I 9^9 1117 

each aide ahould hare an 
opportnoity of commenting 
enthecrideneeof other ... 1117 
what amounts to sddueiog 
erldenee 1117 

proseentor’a right to reply 
depends on accnsed's addue* 
iflg oral erldenee . 1117 

erroneona decision as to — .. 1118 

when only one of sereral 
aceuied addaces evidence . . 1118 
power of Adroeate-General to 


a 331 ... 1200 

place of holding sittings. 

a. 336 1200. 1201 

notice of eittings, a. 335 (9) 1201 

Tributary Mahals 
whether within British India .. 9 

Try any case 

include bearing of an appeal ... 1990 
also include prooeedinca nnder 

a. 437 ... 1997 

D 

Unclaimed Property — (See Property). 

Unlawful Aescmhlies. 
assembly to disperse on com- 
mand of Magistrate or 
Police Officer, s 137 ... 403 

a superior Police O^cer mey 
lawfully command an 
assembly to disperes ... 409 
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assembly must either he unlaw* 
fnl or one lihely to cause 
disturbancQ ... 402 

nnlawful assembly explained ... 402 

acts of three persons lihely to 

draw a crowd ... 402 

lawful neia of an assembly do 

not convert it into an ... 402 

assembly likely to cause distur* 

banco of public peace 401, 403 

not unlawful unless distur- 
bance is likely to follow from 
Its acts 402, 403 

duty of members of procession 
to disperse on being com* 
manded ... 403 

lawful assembly may be com- 
manded to di'perse ... 403 

lawful assembly exciting oppo- 
sition ... 403 

assembly to exercise lawful 

rights in peaceful manner... 403 
use of civil force to disperse, 

e. 128 403, 404 

degree of fores that may be 

used ... 404 

power of A Poliee Officer in 

charge of a patrol boat to 

disperse ... 404 

Use of military force, s. ISO . 404 

duty of Officer CommandiDg 
troops required by hlsgis- 
trate to disperse assembly, 
e. 130 . . 104 

power of Commissioned Military 
Officers to disperse assembly, 
a. 181 404. 405 

protection sgaiust prosecution 
for acts done under Chapter 
IX. B. 182 ... 406 

scope and ob;Cct of the section . 405 

sanction of the Local Oorero- 

ment 406,406 

want of sanction ... 406 

good faith, justification on the 

score cf ... 406 

what amounts to important 
circumstanees in consider- 
ing the question of 406 

taking of life when not justi- 
fied ... 406 

inquiry resulting in dismissal 
of complaint ... 409 

Unlawful detention 
powerto compel restoration on — 

ofrromen, 8 552 ... 1991 

what amounts to ... 1993 

Unlawful obstruction 
conditional order for the removal 

of — . 8 139 ... 407 

what is aud what is not 409, 410 

Unnatural death 

police to report cn — , e 174 ••• C89 
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traDsfer oi a ease pending be- 

, fora — ... 1895 

Village Police Officer 

bound to report certain matters, 

B. 45 170, 174 

Village watchman . 

bound to report certain matters, 

B. 45 ... 170 

but not rumours prevalent in the 

village ... 173 

, W 

Warrant— (see also search warrant} 
vrben police may arrest without 

B. 54 189, 199, 193 


form of — of arrest, s 75(1) ... 930 

cases in which Police Officer 

may arrest without warrant 930 

person arresting on warrant 
must have the watiant on 
hiB person ... 930 

person rescuing another arrest* 
ed on defective warrant not 
guilty . ... 230 

not to be Issued against parda* 
nashin ladies and respect* 
able men of position ... 230 

' erroneouslssueof — instead of 

inmmoDS ... 931 

care requited to be taken in 
oslng form ... 931 

os trhat information a Magis- 
trate can issue a— ... 231 


ehonld not he Issued It inmmone 


to attend would be sufficient 231 
Magistrate otber than I). St. 
or 8. D. M. not competent 
to issue in tbe complaint or 
report ... 331 

no general — should be 

Issued ... 231 

Magistrate may issue — from 
foreign territory ... 931 

rcquisities of a valid warrant 

231. 999 

signature on— . . 939 

ought to be signed In full ... 232 

impression ol » stamp bearing 
officer's name insufficient ... 239 

practice of signing ioltialsonly 

ob]?ctiODabie ... 939 

but it does not aBect validity 
of proceediogs ... 993 

signing outside local limits ... 233 

signing by officer who at the 

time presides sufficient ... 933 

must bear seal of court ... 339 

description of person to be srrest- 

ed 339, 933 

identity 233. 333 

continuance of ... 333 

remains in force until it Is 

cancelled or evecuted ... 933 

Uaglttrate not at liberty to 
cancel — nod sobstitute 
ptrmmoni 333 
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once cancelled can be re-lssued 233 
resistenco to arrest ... 933 

, ondor a defectire — substance 

of which is not notified ... 233 

obstruction to execution of 
illegal and ultra vires — is 
noofienee ... 933 

illustrative cases 233, 234 

court may direct security to 
be taken, s, 76 ... 234 

arrest on a warrant allowing 
bail without intimating 
that bait hss been allowed 234 
rescue from custody ... 331 

recognizance by witnesses and 
complainant 234, 235 

case o! bailable warrant ... S35 

lapse of bail 235 

amount of bail ... 235 

security bond esampt from 

stamp duty ... 235 


fo whom directed, a. 77 (1) 235, 236 
to several persons, s. 77 (2) 235, 936 


to one or mote Police Officers 236 
by official designation or 

name ... 236 

officer originally entrusted 
with execution dlieellDg It 
to another must insert bis ' 
name ... 236 

resielance to warrant which 
does not contain name and 
designation ... . 236 

' not addressed to a partlenlar 
person irregular ... 237 

duty of Police Officer on recelv. 

ing warrants ... 237 

transfer for execution to an- 
other Police Officer ... 937 

regular endorsement is neces- 
sary ... 237 

eodorsemsot to the officer of a 
certain station Is bad ... 237 

by Presidenoy Magistrates 
should always be directed to 
Police Officers ... 237 

execution of— addressed to un- 
official person . . 237 

for arrest of Railway servants ... 237 

may be directed to land-holders, 

S.78 ... 238 

execution of — nndec an en- 
dorsement from another 
Police Officer, e. 79 2.'!8, 239 

name of the officer must 
appear upon the endorse- 
ment 239 

delegation of authority must 

also appear ... 239 

delegation of authority to 

execute under special Acts 239 
endorsement by Initials ... 939 

endotsemeot mnst be by tbe 
officer to whom it Is direc- 
ted — ... 239 
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dis&gteament.Is •& conditiQQ 
preecdeat ... 1166 

eonnction ot other persona on 
same eridence can be no 
justificsClon ... 1166 

case triable mth Assessor 
cannot be referred .. 1166 

case of those onljr to be referred 
in respect of whom verdict Is 
not accepted 1166. 1166 

but he may refer ease in respect 
ot all charges against one 
accused 1166,1166 

reference ahonld be neeessarj 

lor tbe ends of jQstiee 1166,1167 
verdict need cot be pervetae 
when Jndge should or should 
cot refer illnstrated 1167, 1168 

llagistrata agreeing in res 
pect of graver charges, 
reference on minor chargee 
. 1168, 1169 

Judge ehonld record the 
gronnda of his opinion 1169,1170 
what tbe order ot reference 
should contain ... 1169 

order of teferenee not in 
proper form may be sent 
back ... 1169 

reference on the ground of 
verdict being petvetce and 
uoreasenable 1169, 1170 

reflection on Jurors unfair ... 1170 

gammary of evidence should 
be given . . 1170 

oSenee to be stated ... 1170 

tefusal to refer tbe caee ... 1170 

opinion of Beseions Judge 
and Jury ehould be given 
due weight U70. 1171, 1171 
whether any preference to be 
given to the opinion of See' 

•lone Judge or Jury 1171, 1176 
verdict must not he iigbtly 
disregarded ... 1171 

respective conclusions of Jury 

and Judge ... 1171 

reasons for the view taken by 
Jury . 1171 

Judge to Invite reasons ■ . 1173 

when Judge disagrees he 
should extract reasons . . 1173 

Teferenee of whole case pre* 

mature ... 1173 

when nigh Court will inter* 
fere ... 1173 

when verdict is perverse or 

uoreasooable ... 1179 

when a verdict can be Bald 

to bo unreasonable 1173, 1179 

when verdict cannot be sup* 

ported on evldeno; ... 1173 


• PAGE, 

verdict not interfered with on 
. eourt'sarrivingatadifierent 

conclusion ... 1173 

verdict honest and not anrea* 
sonabfo ... II73 

raisdireetion on a point of law 
ot misunderstanding ... 1173 

jurors influenced by private 

knowledge , . 1173 

High Court'fl power of Inter- 
fereneo iilustrated 1173, 1175 

Vessel 

included in term 'Plaos', 4 

(fli 63 

Vexatious complaint— '(See com* 
pensation and frivolous 
complaint) 

View 

of place of offeneo by Jury or 

ASBBssois, a, 193 ,, 1113 

by Magistrate or Judge, 

s 639 (6) 1907 

Village 

inclndes village land, e. iS (3) 170, 171 
Village Accountants 
bound to report certain matters, 

S.45 170, 173 

Village Chowkidar 
is sot a Police OfGeer withis the 

meaning of e. 61 ,,. 161 

Village Headman 

Code does not apply to — ... 14 

bound to report certein matters, 

B. 46 170, 173. ira 

appolntmentof — , B 45(3) 173,178 

in Punjab Lambardars perform 

duties of — ... ITS 

zaildar it not a — 173 

mokaddams or kotwars are not 

regular •— ... 173 

m Afadras Presidency every 
viUago munsif or village 
Magiitrato has to perform 
duties of— ... 173 

Bengal rules for tbe appointment 

ot - ... 173 

io Madrsi — when Magistrate 

for pnrposeeof B S2S ... 1906 

Village Munsif 

it a Court • ... 14 

has to perform dnties of village 

hoidman ... 173 

ViliAgo Magistrate 
in Madras — has to perform 

duties of village headman . . 173 

not a Police Officer ... 595 

confession made to *- inadmis- 
sible ... 595 

not a public servant within the 

meaning of s. 197 ... 755 

transfer of case before — ... 1393 

Village Panchayats 

whether enbordinato to High 

Court . -... 1393 
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delay in issaioR search — ... 382 

power to restrict 8. 97 ... 285 

' power to declare certain publica- 
tions forfeited and to Issue 
• • search — for the same, 

B. 99-A. ... 287 

direction, etc , of search 

8 101 ... 291 

iBBoe of — in security proceed- 

InRs. s. 114 ... 366 

issue of — in aecnrity proceed- 
ings for arreet of person 
residing outside jurUdie- 
• tion ... 366 

— to witnesses for giving evi- 

dence in police investiga- 
tion under Chap. XIV ... 570 

issue of — for oQences commit- 
ted beyondiocaijuiisdictiOD, 
fi. 187 672, 673 

procedure where issued by 
subordinate Magistrate, 

8. 187 ... 673 

. efiect of error or omission in — 

1045, 1946 

Warrant case (a) 

deflnitionof, a. 4 (1) (to) ... 69 

' Ua^strate ought to proceed in- 

spite of withdrawal ... 69 

right of person proceeded 
against under s. 107 to re- 
call witnesses 69, 60 

> case under s. 107 should not be 

treated as a .. 370 

procedure in inquiry in good 
behaviour esses shall be as 

in - 371, 873 

— cannot be tried under Chap. 

XX ... 963 

nor a summons case can be tried 

DoderChap XXI ... 963 

trial of composite summon and — 961 
when does the trial begin in — 965 

trial of — as a summons case 967 
joint trial of luxnmoDs and — ... 977 
procedure in trial of, e. 351 ... 1004 

the term “ trial ’’ explained 1004, 1005 
trial of *— distinguished from 

that of warrant case ... 1005 

when accuted appears, evldenre 
for prosecution to be taken, 
s. 252 ... ICOS 

scope of 8. 253 1005, 1006 

Magistrate should proceed to try 
when accused appears or is 
hronght before him ... 1006 

. irregularity of arrest does not 

invalidate trial ... 1006 

prisoner once arrested must be 

brought before Magistrate. 1006 
jhe state and not a private 
person is responsible for the 
conduct or withdrawal of 
non-compoundable or cog- 
piuble*^ ... 1000 


PAOB. 

discharge before beariog com- 
plainant and taking evi- 
dence 1006. 1007 

evidence must be recorded as 

early ns possible ... 1006 

more evidenco may be forth- 
coming ... 1006 

absence of some of the accused 1006 
duty of prosecution to examine 

all witnesses ... 1006 

inference adverse to prosecution 
for not calling all witnesses 

1006, 1007 

no corresponding inference 

against accused ... 1007 

dismissal without taking evi- 
dence ... 1007 

conrt should examine all wit- 
nesses ... 1007 

examining witnesses once only 
in one of several similar 
cases imptoptr ... 1007 

stages at which accused’s tight 
to cross exatntns may be 
exercised ' 1007, 1008 

before framing a charge 1007 

after the charge-sheet has been 

framed lOQI 

prosecution not Lound to ex- 
amine unreliable witnesses 1007 
such witnesses must be present 

at the trial 2007, 1008 

duty of Magistrate to summon 

witnessea — 1008 

acquittal on the ground of a 
necessary witness not hav- 
ing been produced ... 1009 

Magistrate should ascertain and 

summon necessary witness 1008 

dnty of prosecution in the 


matter of summoning wit- 
nesses — 1008 

witnesses neglecting to obey 
BummoDs may be compelled 
to attend -- 1008 

examination of complainant on 

oath not necessary ... 1003 

otherwise in a case instituted on 

complaint ••• 1006 

process fee not to bo demanded 

from complainant ... 1009 

prooess-fea when to be realized 1009 
accused's right to inspect ex- 
hibits — 1009 

when accused may be discharg- 
ed, 8. 253 ... 1009 

scope of 8 S53 — 1C09 

procedate to be adopted by Ma- 
gistrate 1009, 1010 

Improper neglect of plain pro- 
visions of sections 254-355 1010 

omission to frame a^harge and 

. record a plea ” — 1010 
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840 


210 

210 


240 


PlOE 

notification ol lubstance of war- 
rant, t. 80 

notification of substance of 
order In writing under 
8. 56 - 

arrest without notifying subs- 
tance 

action may be justified under 
s. 46 (3) 
arrest after showing warrant 

240. 241 

arrest without showing war- 
rant 210. 241 

resistance to arrest 241 

person arrc'ted ta be brought 
before court without delay, 
g 81 ... 241 

wroneful detention after arrest 

241. 242 

detention for oret 24 hours la 

unlawful 241, 242 

Police OfiReer punishable for 
such unlawful detention ... 
warrant for the production of 
a witness at an inreaiga 
tion 

may te executed at any place in 
British India, s. 63 .. 

arrest outside British India 242, 243 

ptoeedute when warrant for- 
warded (or execution outside 
jurisdiction, B 83 ... 

Mctloa applicable to warrants 
issued under the Workmene 
Breach of Contract Act 
section refete only to places 
outside loeel limits and not 
ta nlacee outside British 
Indil 

illustratWe cases 243. 244 

issue of writ ol habeas corpus 

to Political Agent •444 

... - 

in the PunjftD 

arrest of witness outside Bntlsb 
India 

procedure ihReiecu 


242 


242 

242 


243 


213 


215 


■edure on the execution out- 
side jurisdiction of a warrant 
StjU to 

roles on the subject 3*6. 2« 

„,-.adure on the eieoutlon of a 
^ warrant outside the district 

otiesue. B. 65 •• *« 

tall bond taken by Magistrate 
* ^lihont jurisdiction — 217 
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procedure by Magistrate before 
whom person arrested Is 
brought, B 66 247, 248 

issue of warrant in lieu of, or in 

addition to summons, s. 20 265 

condition of this section must 

be fulfilled ... 366 

warrant should rot be issued if 
summons would eerre the 
purpo'e ... 266 

section inapplioabls if the 
Court II nob competent to 
irsoe summons .. 266 

bow witnesses brought under 

a w^rr.int are to be treated 366 
when Court will enforce atten- 
dance of witn sses by war- 
rant ... S66 

compelling the complainant's 
wife to attend in a case 
under s 448, I. F 0 ... 366 

reasons for the Magistrate's belief 
must be recorded in writing 

266. 267 

omission to record reasons 266. 267 
form of warrant should be 


strictly adhered to ... 267 

sertlce of summons must bo 
prored 267 

absence of reasonable 
excuse ... 867 

Police OfTicers report no 
eeideneo ... 267 

power to take bond for appear- 
ance. s 81 267i SC8 

warrant, LOt to be issued in 

tbe first instance ... 263 

accused bound to obey the 
terms of bond and to 
appear ... 263 

bond from raukhtar under- 
taking to produce not open 
to objection . 268 

tvretita habihty to produce 
accused 

subject to act of God ... 968 

accused committing snieide ... 268 

to answer other charges .. 963 

surety not to be rejected on 

Police report ... 968 

surety bond for production 

before police ... 969 

arrest on breach of bond for 
appearance, s 93 366, 369 

proyislous of chapter VI general- 
ly applicable to every sum- 
mens and warrant issued 
under the Code, s. 93 ... S69 

ball 267. 269 

when search — may be issued, 

a. 96 . . 376 

search without — ... 283 

defectiro search — .. 382 


i46s t’hE'OO’dE op OEIMINAL PKOOEDTrRE [Chap. XXX. 

Illustrations. 

(а) A is tried upon a charge of theft as a servant and acqhted. 
Ha cannot afterwards, while the acquittal remains in force, be charged 
with theft as a servant, or upon’the same facts with theft simply, or 
with criminal breach of trust. 

(б) A is fried upon a charge of murder and acquitted. There is no 
charge of robbery ; but it appears from the facts that A committed 
robbery at the time whan the murder was committed ; ho may after- 
wards'be charged with, and tried for, robbery. 

(c) A is tried for caiising grievous hurt and convicted. The person 
injared afterwards dies. A may be tried again for culpable homicide. 

id) A is charged before the Court of Session and convicted of the 
culpable homicide of fi. A may 'not afterwards be tried on tbe same 
fahts for the murder of B. 

(«) A is charged by a Magistrate of the first class with, and con- 
victed by him of. voluntarily causing hurt to B. A may not afterwards 
be tried for voluntarily causiog grievous hurt to B on the same facts* 
unless the case comes witbto paragraph 3 of the section. 

(y) A is charged by a Magistrate of the second -class with, and 
convicted by him of, theft of property from the person of B. A may be 
subsequently charged with, aod tried for, robbery on tbe same facts. 

(g) A, S aod C are charged by a Magistrate of tbe first class with, 
aod convicted by him of, robbing D. A, B and C may afterwards be 
charged 'with, aod tried for, docoity' on the'sabe'facts. 

Principle.*~lt is a'fundameota! common law rule that no 6ne m'ay 
be punished twice for the same offence and this has long been held 'to 
mean that be may not be punished twice for tbe same acts or omissions 
irrespective of tbe exact terms of tbe charge, and that tbe test of 
similarity is whether or not tbe evidence to obtain a legal conviction on 
the first charge was in substance tbe same as that necessary to sustain 
tbe second charge. This common law rule togetheriwith its limitations 
is contained in section 4v3, Criminal Piocedure Code(l). In other 
words, Section 403, Criminal Pioceduie Code, embodies the rule as to 
pleas of aiifre/ois acguit and autre/ois convict subject otily to tbe 
exceptions. It is a carefully drawn section, and according to it where a 
person has been tried and convicted or'acguitted for an offence arising 
out of a particular set of facts, be -cannot, while such conviction 'or 
acquittal remains in force, bo again tried in respect of any offence .based 
on tbe same facts, unless the case can be brought under one or other of 
the specific exceptions to the rule'provided by the said section(2). There 
may, be cases'to which, though section' 403 of the Code ’Of Criminal 
Procedure does not strictly apply, yet on'.tho .principle underlying -that 


(l) Sabu Laly. Ram Saran, ‘A. I. 
R.1930 I. C. 035=30 Cr.Ii. 

3. 806-1930 Cr. C 9-9 Pat. 685-11 
Pat L T.799«3 f’r. Law. Pat. 31; Bm- 
pirtst T. CA»nno,'29M. 136 P.'S. 

(9) Jilahadtooir v. Rtnperor, 18 1. 

o.nrosK.ii.u ao-iB Ci. ii.;.i 69 t 


Rem V.' Plummer, (1903) 2-K.'B. 339, 
cited in Emperor t. LaUt 'Mohan, 88 
C. 6S9 ; Fakir Muhammad v. Empe' 
ror.97 I. 0. 417(419)»A. I R. 1997 B. 
104.97 Cr.L. J.llOS; OaUaUiny.Em- 
pror, A I n. 1934 O 269 (1)— 11 O W. 
R. 984-1934 O. L. H. 980— lit 1. C. Il4l 
-08 Vt. h.}, 6TD. 
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Magiilntte cot competent ta dls< 
charge witboat examining 
all witnesses ... 1010 

case against acensed ground* 

less ... 1010 

prosecution witness stating ad- 
mission bf complainant 
regarding falsity of case lOIO.lOlL 
Hagistiata must judieiall; come 
to the conclusion that the 
charge is groundless ... 1011 
discharge of acensed before ex* 

amming all witnesses ... 1011 
expression ‘discharge explained* 1011 
orders which amount to dis- 
charge ... 1011 

improper discharge 1011, 1012 

absence of compUinant IQlt , 1013, 
1014 

illegal arrest ... 1012 

taking ptoseeution and defence 
evidence and ordering dis- 
charge withont framing 
charge ... 1012 

discharge treated as ac<iuiteat 1012 
discharge when no case has 
been made ont ... 1012 

Msglstrate may revive case or 

t-ke fresh proceedings 1012, 1013 
fresh complaint on new 
materials 1012, 10t3 

discba'ge not operating aeijnit- 
tal leaves matter at Urge . 1013 

appropriate remedy for com- 
plaints wrongly dismissed... 1013 
re nearing of a case disposed 
of by a Magistrate of co- 


ordinate jurisdiction ... 1013 

Potcer to i^itfrtef Magtilrale 
to order retrial 1013 

to order further loqniry 10(3 

order when to be set aside 1013 

power to revise order of dis- 
charge by I'resideucy Magis 
irate 1013. 1014 

discharge Icfore recording evi- 

d-nco - 1014 

Mag stra e not bound to 
examine all witnesses . 1014 

discharge before the date 

dxed (or bearing 1014 

Magistrate should record hie 

retsoRS for discharge .. 1014 

when charge should be framed, 

B. 25i 1015 

scope of S 254 ••• 1015 

Magistrate not bound to take 
more evidence than is 
sufficient to convince him 1016 
evidence of even one witness 
mvy bo sufficient 1015 

witnerses may not haie to 
Attend a second lime .. 1015 

witnesses in*y be cross-examined 

on their first attendance ... 1015 
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right to cross examino after 
framing charge 1015, 1016 

charge when to be framed ... lOIC 
charge not to be framed where 
Magistrate entertains doubt 
against the accused .. 1016 
framing charge for an oSence 
other than the one com- 
plained of . IQIS 

illustrative eases ... 1016 

offence triable as a summons 
case to bo included lOIG, 1017 
offence exclusiiclj triable by 
Magistrate not to be com- 
mitted to Sessions ... 1017 

Magistiate should draw up a 

formal charge ... 1017 

it should allege all that is 
necessary to constitute the 
offence .. 1017 

alter charge is framed and a 
plea taken inquiry is turned 
into a trial ... 1017 

Magistrate may acquit even 

after framing charge J017, 1018 

power to alter charge alter case 

haa been compounded ... 1018 

omission to frame charge . 1018 

as 254 and 355 apply to p o. 
ceediug under s. 110 lOlS 

charge to be olearlv explained, 

e. 255 ... 1018 

court inutt make sure that 
aceuted or hts counsel 
clearly understands what 
case ho has to meet . . lOlB 

existence cf aggravating tir 
cumstames should b« aet 
forth in the charge ... 1019 

accused's pica to be recasted, 

« 853 iOJ3. 1019 

plea of guilty vvhon not to be 

acted upon . J019 

when accused can be convicted 

of murder on bis own plea 1019 
vvheD a plea can be ireAted as a 
pica of guilty and when 


not .. 1019 

plea of guiliy by pleader or 

agent ... 10I9 

it 18 improper to act on such a 
plea ... 1019 

otberwise when pcrs'nal 
nppeatanee dispensed with 1019 
IB tb« abMuca of a power of 
attorney or letter of autho- 
rity ... 1020 

record of pica .. 1020 

ocBVictlon on plea of guilty ... I020 

discretion of Magistrate to 
convict on such plea or pro- 
ceed to try him . 1020 

making a long statement of 

uncertain character ... id 20 
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admission of trnth of allega* « 
tions ... 1030 

conviction on mere admission 1020 
of a diffotent oSenoa ... 1020 

procedure in case of previous 

convictions, s. 2S5 k ... 1031 
evidence of previona convic- 
tion can be taken onl^ after 
conviction 1031 

defence of accused in, s. S56 

1031. 1023 

scope and object of s. 257 ... 1032 
Does s 256 apply to 

summary trials ... 1033 

proceedings under Cbsp Vtll 1033 
proceeding under s H5 ... 1023 

inquiries into eases triable by 
Sessions Court 1023, 1034 

trial commences when a charge 
is framed and accused 
claims to be tried ... 1021 


commencement of inquiry as 
in a — , allowing accused to 
complete cross examination 1024 
duty of Magistrate to ask 
accused whether be wishes 
to cross examine proseeu* 
tioa witnesses 1034. 1035 

conflict as to whether failure to 
ask accused to vitiate pro* 
ceedings ... 1024 

retrial when irregularity has 

caused a failure of justice 1034 
presumption of compliance when 
accused takes so part in 
(he proceedings 1034, 1025 

accused not required to state 
forthwith which of prosecu- 
tion witoesees ha wishes to 
cross-examine ... 1035 

be may be required to do so 
at the commencement of 
the next heariog . . 1035 

prejndice to accused 1035 

undefended accused more in 

J «» 


after charge ... ]02C 

putting in cross interrogatories 

1036. 1027 

right to recall witnesses for fur- 
ther cross-examination ... 1037 
accused ia entitled as of right to 

cross-examine ... 1037 

not to bo disallowed because of 
their having been cross-ex- 
amined by another accused 1037 
stage at which acensed re- 
quired to state which of 
prosecution witnesses he 
wishes to oioss-exaaina 1037,1033 


PAGE. 

Magistrate cannot insist on 
their betng cross-vxamloed 
immediately ... lo28 

refusal to grant time and 
summons to prosecution 
witnesses ... 1028 

reasonable opportunity to be 
given to get legal assistance 1028 
accused may b© required to 
state forthwith for reasons 
to be recorded ... 1028 

sufficiency of reasons ... 1023 
Magistrate must record his rea- 
son for asking to state forth- 
with ... J02S 

adequacy of reasons ... 1028 

taking up a ease on Sunday 
and rushing through trial 

10.8, 1029 

that witnesses come from n 
native State may be a good 
reason ... 1029 

accused uudetended ... 1029 

omission to record reason for 
questioning acensed forth- 
with ... 1039 

time of cross examioatiou 1039, 1030 
accused must express desire at 

the time ... 1039 

application to recall witnesses 

not made till 10 days *... 1039 
acensed not expiessing 
bis desire at tbe time 
but tnsking application 
nest day ... 1029 

who are remaiDing witnesses ... 1039 
remaining witnesses not in 

attendance ... 1033 

refusal to postpone a case for exa- 
mination of remaining wit- 
Besses ... 1030 

discharge of prosecution wit- 
nesses ... 1030 

witnesses should not be dis- 
cbsrged until accused has 
exercised or waived his right 1030 
accused not entitled to resum- 
mon as of right witnesses 
discharged with bis consent 1030 
noproofof accused having con- 
senting to the discharge ... 1030 

expenses to recall witnesses by 

whom to be borne ... 1031 

accused not to be required to de- 
posit ... 1031 

refusal to summon without fees 

being paid ... 1031 

accused when to be called upon 

to enter upon bis defence... 1031 
opportunity to summon de- 
fence witoesres 1031 

written statemeot to be accepted 

and read ... 1031 

court not relieved of peeersity 
of questionlog }031( 1033 
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process for compelling produo- 
tion of evidenca at instance 
of accused, s. 357 -• 1033 

scope of s. 357 1033, 1033 

difference between ss. 356 and 

357 1033, 1033 

tbis section applies to secuntf 

proceeding ... 1033 

wben accused deemed to hare 

entered on bis defence ... 1033 
delaj* of one da^ not safficient 

reason ... 1033 

whether a belated Application 

should be granted or not .. 1033 

aecused need state purpose for 

his summoDiDg witnesses... 1033 
lecDsed's right to reeall witnesses 

nnder a 357 1033. 1034 

Magistrate bonnd to compel 

attendance of witnesses 1034 
Magistrate cannot refuse but for 
reasone specified in the eec- 
tion ... 1034 

he cannot limit the number 

arbitrarily ... 103t 

once summonses are issued 
attendance must be enforced 

1034, 103S 

witnesses ought to be directed 
to appear on adjourned 
date 1035 

court may reject reiatious 
application made to defeat 
or delay .. 1035 

witnesres allowed to Le sum- 
moned mnst be made to 
appear cn adjourned data 
without demanding expen- 
ses from accused ... 1035 

postponement on ground of 
accused's illness . 1035 

Magistrate bound to summon 

defence witnesses 1035, 1036 

exception when ati«es • 1035 

inability or refusal to pay 

costs 1035. 1040 

witnesses living at some distance 103G 
Magistrate Cinnot decline bnt 

for tbe reasons specified ... 1036 
mere technicalities eneb as delay, 

etc , should not deprive ... 1036 
dispensing with evidence as un- 
necessary i 1036 

prosecution witnesses summoned 

as defence witnesses . 10S7 
three stages at which tbe right 
of accused to cross examine 
may be exercised ... 1037 

DO absolute right of cross eia 

m'nation under s 257 1037 

UaRistmle znaj refuse to 
allow cTOsv-exammatioD on 
tbe ground of vexation, 
etc. ... 1037 
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Magistrate may give opportu- 
nity even after a case has 
been closed ... lo97 

accused entuled to cross examine 

court witness « . 1037 

right to cross examine called 
by another aacased . 1037 

aeens^'s right to inspact comp- 
lainant's documents before 
charge 1037, 1038 

Kfusa! on tbe ground of vexa- 
tion, delay or defeating ends 
of justice ,. 1038 

refusal illegality when not 
' based on above ground ... 1038 

witness having been already 
cross examined no ground 
for refusal .. t033 

intention to delay may be in- 
ferred from filing a long list 

• . 1038 

grounds for refusal to be re- 
corded ... 1038 

failure to record reasons vi- 
tiates tn»I 1038, 1039 

refusing application without 
complying with the require- 
ments '038, 1089 

refusal on the ground of vexa* 
tion or delay . , 1039 

when opportunity given toao- 
cusM to cross-examine pro- 
secution witsess, Magistrate 
may refuse to recall .. 1039 

court may require accused to 

deposit reasonable expenses 1039 
costs of causing attendance of 
accused's necessary witness 
le ususlly borne by Govern- 


ment . 1040 

there should be strong and cog- 
ent reason for mekmg the 
departure . 1040 

court should fix fee and tia 

veiling expenses . 1040 

High Court's interference 
when can be invoked or ex- 
pected 1040 

nequttial avd c>.nviction, s. 253 1040 
acquittal when can be pro- 
nounced . 1040 

omission to frame a charge does 

not invalidate 1041 

warrant case tried as sum- 
mons ease without fr'>miDg 
charge . 1041 

order of discharge cannot be 


framing of a charge 1041. 1044 
duty to record a finding of not 

guilty ... 1041 
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acqQitUI because of nomplaia- 

ant’s absence ... 1041 

acquittal on complainant with- 
drawing from proaceutiOD... 1043 
' Magistrate maj acquit after 

framing charge ... 1013 

on conviction some geatence 
must be passed ... lOlS 

effect of aboenco of Complain* 
ant, s 259 ... iot3 

scope of B. 259 1041,1043 

withdrawal of case . . 1013 

who can mo'e District lilagio- 
trate for ... i043 

discharge of accused m comp* 
laioant'a absence ... 1043 

discretion to give short 

adjournment ... 1043 

^lagistrate to record eiidence 
and consider ... 1043 

striding off cise ... 1014 

trial of both summons and 
wirrant cases in onetrial ... 1044 
death of complalnaot cannot 
terminate proceedings ... 1044 
revivsl of complaint 1014,1045 
further inquiry can he ordered 
in appropriate cases ... 1045 
procedure in - where Euro- 
, pean British enbject Is con- 
cerned, s 44G ... 1026 

Water 

dispute regarding right louse 

of — 497,5S8.64t 

proper order when right to use 

~ Is open to public *. 538 

right to the dow of — across 

the land ... 538 

Way 

r obstruction of public — ... 410 

bona fide dispute as existence 

of public right ... ilO 

publio right must be established 

by proper legal right 410 

^duty of Magistrate to determine 

question ... 410 

order pot to be made without 

taking evidence ... 410 

right to take cattle across a field 410 
dispute as to tight 0! — ... 041 

.removal of obstruction (o path 

w»ys ... 543 

right to a private path ... 542 

another — * leading to tame place &43 
order In respect of the right of 

- passage m a public street... 641 
tight in one section of the poMio 
to prevent auothet eeetion 
from using publio street ... 543 

sentimental caste objeetlooe to 

the use of a pubUe street ... 543 

Wci&hta and measures 

inspection of, a. 153 ... gss 

allowance should be made for 
. west and tear ... 555 
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Whipping 

sentence of — when can be passed 

123, J30 

fine In lieu of — ... 130 

rules and circulars as to Govern- 
ment of India resolution ... 131 

Punjab circular ... 131 

<3. P. circular * 131,132 

time and place of execution of 

sentence of — only, b. 390 1390 

execution of sentence of — only 
or cf — In addiiion to imp- 
riaonment, s. 391 ... 1391 

— when can be inflicted .*. 1391 
mode of infiieting — , e 392 fl) 1392 
limit of number of stripes, 

s.3‘32(2)- ... 1392 

not to be executed by instal- 
ments, 8, 393 ... 1393 

persona exempted from sentence 

of— ,a,S93 ... 1393 

— Dot to be inflicted if ofiendec 
not in fit state of health, 

8. £94 (1) ' ... J333 

stay of execution of sentenca of 

- , «. 394 (8) ... 13^5 

procedure If punishment cannot 
he Inflicted under a. 894, 
a 895 ... 1384 

imprisoBinest 10 lieu of — ... 1394 

solitary confloement m lieu 

of— ... 1893 

eourt which passed the senteoee 

can only revise it ... 1393 

remission of sentence of— 1393 

substitution of thirty stripes 
for a sentence of three 
months’ rigeroos imprison- 
ment is an enhancement of 
sentence ... 1393 

lower court's power to revise 
sentence of — after appeal 

isas.isJS 

Widow ' 

compensation to — of deceased 1934 


Wife 

wrongful confinement of — by 

husband 293, 391 


order for maintenaoco of — , 

8. 468 ... 1793 

mesDsof — do not relieve has* 
band of his obligation to 
maintain her ... 1711 

right of — to maintenance, 
proof of valid marriage and 
existence of marital relation 
necessary ... 1715 

wheu — Is not entitled to order 

lot maintenance ... 171® 

ofler to maintain — . whether 
maioteoance order can 
bepsssed ••• *74? 
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Lasb&od agrceiDg to' tnainUln 
— bnt refasiog to cobabit 
with her— ... 1780 

refasal of — to lire with her 

hosband ... 1731 

miDonty of — whether a groond 

for malnteoaiice ... 1734 

— committiDg adultery before 

applyiog for raaioteoaBee ... 1735 
Windows ' 

light of officeri to break open — 
and doors to make an arrest, 

8 49 ... 185 

Withdrawal of appeal 
District Magistrate can withdraw 
part-heard appeals from the 
file of a first class Msgistrate 1493 
Withdrawal of attaehinent 

of property ... 594 

Withdrawal of caae 

dlfleteDca between — and com- 
position 963, 1337 

resiral of ease withdrawn ... 983 

whether a petition is one for com- 
promise or — , how judged 1368 

power of Sub-Dislsional Mtgis- 

trate to withdraw ease 1536. 1537 
isterterenee in reiiiioo by High 

Court with ... 1770 

by Sessions Judge, etc , s 538... 1905 
stage at which eases may be 

withdrawn ... 1908 

Withdrawal of charges 

triable by Setiiona Court ... 819 

on coneiction on cue of sereral 

charges, s 910 . 961 

when to be made .. 9C3 

'operates as aequiCtel . 963 

power of High Court to direct— 963 
Withdrawal of complaint 

— nndsc 8 195 . 741 

against some accused 981 

by Calcutta Corporation . 981 

distinction between — aod com- 
promise ... 983 

who can withdraw ... 983 

Magistrate may permit . 983 

order must contain material 
showing good ground for 
permitting— 983,983 

Withdrawal of composition 

not allowed 1378 

Withdrawal of pardon 

no — necessary for the trial of 

approver 1318, 1319 

pardon cannot be withdrawn but 

forfeited -• 1318 

Withdrawal of prosecution 

eflect of — a 491 ... 1763 

amendment . . J76J 

scope of s. 491 . 1763 

who can withdraw 1763 1764 

how and when the case should 

be withdrawn 1761, 176S 




stage at which the — can take 

Pl«ee ... :766 

effect of — of pase before charge 

and after charge .. 1766 

whether court should record 
reasons for consenting to — 
or not. Conflict of judicial 
authorities 1766, 1767 

all or any of the charges may be 

withdrawn ... 1767 

previous discharge whether bar 

to Bubseqnent trial ... 17^8 

farther inquiry not proper 
where order of discharge 
proper ... 1768 

— of case after charge, accused 

entitled to acquittal ... 1768 

Withdrawal of Powers 
conferred, s 41 166 

Witnesses 

search to be made in presence of 

— . 8.103 ... 295 

object IS to guard against possible 
chicanery and unfair deal- 
ings 395 

provtsioDS should be strictly 
complied with . $95 

before making a search two or 
more respectable witnesses 
should be called 296, 997 

who has tbc power to select 
witnesses 397 

two or more persons should 
attend a . . 297 

witoeeses should be reipeet- 
able inhabitants of the 
locality ... 297 

respectable people are prima 

/octe impartial .. 2'j7 

policeman cannrt be regarded 
V . — 297 

oeadmen of wards should 
not be chosen 297 

dismissed constable cannot be 
described a respectable 
person . 297 

failure to call witnesses when 
a search is conducted by 

respectable officeis does not 
make the reareb illegal . 208 

obj'ect IB to exclude possibility 
of conviction and malprac- 
t'M . 298 

men called should be persons 
of some standing . 299 

person living within bail of 

the place locality docs not 
mean same quarter .. 293 

witness residiog in another 
Mohslla . 299 

villages within 3 or 4 miles . 298 

persons in immediate vidnliy 299 

evideoee ol wflnesses not resi- 
dent of locality not inadmis. 

... 299 
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calllog upon respectable ebop- 
keepers ... 299 

object is to avoid planting of 
articles ... 999 

calling witnesses and keeping 
them present outside is not 
sufficient ... 999 

duty of witnesses ... 900 

witnesses -sliould be uncon* 
nected with Government and 
officialdom ... 300 

— not compellable to attend 
court without summons .. 301 

Magistrate may dispense with 
their attendance ... 301 

search — need not be put into 
witness'box ... 301 

failure to examine will not 
make search illegal ... 801 

court not bound to accept 

evidence of *— as true ... 801 

exemination of •• in security 
proeeediogs ... S5S 

examination of — in posses- 
sion proeeediogs ... 606 

Poliee'Officer's power to require 
attendance of witnesses, 
s. 160 ... 670 

order to attend must be tn 

wilting ... 670 

person asked orally to appear 
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section, a second trial should not be allowed to praceed(l). 

Person not placed on trial. — When A has been tried and acquit- 
ted, the expression of a desire by the trial court that further criminal 
proceedings should not be taken in connection with the subject-matter of 
the trial does not operate as a bar in law to the issue of process against 
B who was neither tried nor acquitted at trial. In such a case, the 
plea of autrefois acguit would not be available to B. the fact that an- 
other person accused upon the same facts of having been implicated in 
the same offence has been acquitted might properly be taken into 
consideration by the Magistrate in determining whether upon the 
materials before him there was “sufficient ground for proceeding" to 
issue process upon the person against whom the complaint bad been 
preferred(2). The contrary was held in the following cases(3), but 
these decisions have not been generally followed, and were, m some 
cases expressly dissented from. 

Effect of previous acquittal on an absent accused —A dismissal 
of the complaint under s, 247 lor complainant's d-fault and the acquittal 
of one of the accused, terminates also the case against the other 
accused, whose attendance could oot be obtained and against whom 
the trial did not proceed, nor can the order under s. 247 be set 
aside under s. 437(4). But in another case in which two out of three 
accused were tried and convicted it has been held that the case of the 
absenting accused, when found, should be tried and decided altogether 
irrespective of the fact (hat there bad been a previous trial and coavictioo 
upheld by the High Court against the other accused(5). 

“ Tried. "—The meaning of the word *' tried '* in s. 403 (l) does 
not necessarily import a decision of a case on merits, but only refers to 
the nature of the proceedings that were had ; or in other words, means 
that the proceedings in which the acquittal wes passed were in the 
nature of a trial. Therefore an acquittal under s. 247 would bar a 
further trial under section 403 (1)(6). The contrary view taken in 
Kotayyo v. Vettkayya[7) must be received with caution. On a 
complaint of enticing away a married woman, a non-cognizable offence, 
and nf theft, cognizable offence, being made to a Police Officer, be 
inquired into (be oflence of theft only, scarcely noticing the allegation as 
to the enticing away of the woman and reported to a Magistrate that no 


(0 Stdh Xalhv Emperor, 67 C 17 
“31 Cr L. J. 717“121 I C. 8}4“l. P. 
1930 1 at 472. 

(2) Subnl Chandra » AhaduUa, 63 
C 606 »30 C W.N 846=96 I.C.SbS® 
27Cr. L J 788-1926 lal 795-44 C. U 
J 114 , KoJ,ai Sardar ». ^eher Khan. 
87 C 6S0*UCt L J. 641=7 I I V31 . 
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C. 784 
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N 493 , Kedar Nath v Adhin. 7 C. W. 

711 
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hammad, 4 l. W K 316 
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(171)=12 V. L J 231— 15tr L 3 200- 

Cr. I*. C.— 69 


22 I. C. 931 
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such offence was e.’en made out. The Magistrate, there, 

upon, directed him to strike off the offence complained of from the list 
of reported offences. It was held that this was no bar to the taking up 
of, and proceeding with, a fresh complaint of enticing away a married 
woman, inasmuch as there was no dismissal of the complaint in respect 
of that offence(l). The maxim tiemo bis vexari has no application to 
an order under s. 203, thongh it may be a good argument, where 
accused person has been discharged under s. 25 J, or s. 259, Criminal Pro* 
cedure Code. The principle appears to be that unless the proceedings" 
have reached such a stage of finality that an acquittal is recorded or that 
an order is made which the Code declares shall operate as an acquittal, 
there is no bar(2). " Neither an order of discharge nor of acquittal 

can properly be made in a case where the accused has not been directed 
to appear at all "(31. In this case a preliminary charge sheet under 
section 107, Criminal Procedure Code, was withdrawn by the police 
before the parties menlioneJ therein were ordered to appear. The 
Magistrate endorsed the charge-sheet to the effect that the accused were 
acquitted. A fresh charge under the same section was subsequently 
brought by the police against certain of the same persons who had been 
previously charge sheeted. !t was held that the withdrawal of the first 
charge-sheet was no bar to proceedings under the second. It is barldy 
open to argument that a refusal by the Magistrate under s. 476, to file 
a complaint against an accused person, attracts the applicability of the 
doctrine of autrefois acquit eouociated by s. 403(4). Where a 
Magistrate to whom an application for maintenance is made knows or 
has reason to believe that a similar application on the same facts has 
previously'been adjudicated upon, he ought not to act on the application 
without considering the previous decision, but if be does so it cannot 
be held that he is wroog in law aod that bis proceedings are void regard- 
less of the merits(5). 

Irregularity in the first trial. — Where a prisoner is released by 
the Court of Session, ou the ground that the proceedings had in his case 
were illegal and irregular, there is no bar to his being subsequently 
tried aod convicted of the same offeoce(6). But a court before which 
a second trial is held has notbiug to do with the evidence given in the 
former trial except for the purpose of ascertaining whether the offence 
ID the two trials is the same(7). The omission of the court to prepare ' 
in writing a charge against the accused does not invalidate his order of 
acquittal, and such order is a bar to the revival of the prosecution of 
such person for the same offence(8). But the absence of a complaint 


(1) Ooternmenl v. Shidappa, & S. 
405~6 Ind Jur. 87. 

(1) Emperor v C/u'nno, 29 M. 
(U8j. 

(3) /»i re Muthia AToopan. 36 M. 
315-UCc L.J. 55J-211 C. J69 

(4) Rajabali v Emperor. A. I R 
1930 5. 315-1930 Cr C 1117«24S. L 
R. 416. 

(61 Maung Hla Maung y. ifa On 
Kin, 105 I. c. 210-6 Bur. L. J. 200-38 
Cj. L. J. 913-5 e07-A. I. R. 1927 


Bang. 328 (A pre»iou8 application 
for maintenance which was diamisBed 
to* delauH without an adjudication 
on the merits does not bat a suh- 
sequenl application for the same relief.) 

(6) Quee/i T Waked AU. 13 W. R- 
Cr. 42 

(7) Queen v Dicarkanath, 7 W. R. 
i^r 1^6; Queen v. Itwarya, 22 W. R. 

(6) Empreu r. Gurdu, 3 A. 123, 



TAllLE Op CASES 


23G5 


rxor.. 


Page. 


A» 6P<.1355,JC53 

Khan ... 1018 

— — ■" Ram ISC8 

Barkat onofs^a filO. 531 

Batke CbandrA ... 400 

Barkhand; ... 430 

Barmajit 1317, 1935 

B*nnhn filogh ... 1903 

Baroda ... 1494 

Rath 1447. 1593 

■ ProsuBDO . 319 

Barren 1433. 1134 

Bwlell ... 1917 

Barton 11, 1603. 

BasaedaU ... 4tt 

Bantc^pat ... IPSO 

Basant 1019. 1075. 1395. 1794 

— BjW 1313. 1797, 1793 

— — Kaut V.. 1733 

Knmar ... 1609 

“ Enmari 490. 503 

U1 30», 505.340. 1577, J5«6 

Raf H64.3COJ. 3001 

' ■ “ Siogh . . 578 

Basaota ... 415 

— — Komar 820. 1339. 13»0 

■ . Komari 496. 805 

Baiaoti ... 974 

Batappi 60,93. 5(3. 547, 518.1100 
1108,1109,1343. 1306. 1?07.: — 


Basil pa 

Basarnddin 

Basara 
Baaaraoeppa 
Basasramma 
Basairnn 
Ba*deo 
' Prasad 

Easeroddi 
Basha Rand 
Bashir 703, 

All 

' Unssain, 

Bashirao 
Bashtruddin 
Basiraddi 
Basireddi 
■ ^arappa 

Basiniddi 
Baalrnddin 

Manik 5IolUh 

Basirulla 
Basirullab 
Baekemlle 
Baso Singh 
Basooram 
■ - Das 

Bassappa 
Bassat 
Baasfa 
BasttaoA 
Bastoo Dom*]t 
Basodeb 


1837. 19(3. 3000 
•410. 435 
990. 1057 
MC3, 1467. 1408 
... 1780 
501. 506 
C5.53J. 1895 
. . 9i9 

1133. 1133 
... 1093 

01,10(6, 10(8,1019.1053 
1809, ICII, 1913 
1889, J691 
703, 1913, 
1580. 1777 
1776, 1793 
872, 1586 
004, 1370 
... 1330 
... 1376 
031, 1318 
. . 397 

34. 1007 
... 1608 
... 1313 

... 1481 
312.513, 033 
186, 311. 342 
... 1396 
616 
... 033 

... 1073 

1981. 1963 
1817, 1833, 1818 


Basudeo 

. . 490 

Basumoti 

810. 813 

Basunta Kumsr ... }5iO 

Bastspailij' 

. . 60G 

Basnpati 

... 64t 

BasTBbts 

COS, 1875 
613. 1933 

Basfltanta 

B»sy* 

... 834 

Bata KaU PnttKAda .. 1850 

Batan Sicgb 

159. 060, 012 

Datura 

118. 1213 

BaUshar 

155. 779. 780, 1954 

Bitbog T.all 

638. 514. 646 

Pa(i R«<iJi 

.. 1239 

Oatisa 8ingh 

... 163 

Batto Singh 

... 1535 

Batuk 

... 821 

Baughicn 

1 

Basft Bonja 

... 140 

B»TU Sabib 

97. 98 

Basra Rarain 

- ... 1053 

Rasrtbsr 

. . 1349 

Basra biogh 

611.616, 1933 

Basiar 

... 1838 

Bsyaji 

... at 

Bayan All 

983, 1287, 12C8 

Dajetolla 

... 1944 

Baylo 

1942, 1933 

Bayna 

... 03 

Bayou 

.. 1843 

Baa Khan 

1243, 1964 

Baau 

841, 1604 

Beaebsmp 

. . 768 

Deardseil 

736, 1663 

Bear! 

. . 721 

Beatty 

403. 403 

Bebheki 

S13, 1054 

Bechai 

804, 373, 915 

llccban 

427, 430, 541, 900, 901 

Beebaram 

419. 429 

Berbu 

Cl. S22, 1244, 1940. 1943 

- - Cbaube 

... 1948 

- - i«l 

963. 971. 1934. 1235 

Singh 

1489,1490 

B«edha 

... 1262 

Beeca 

... 1932 

Beg* 

... 983 

&iDgb 

1J60, 1053, 1654 1679 

Begam Bil-i 

1007. 1010 

Begrsj 

... 1689. 

Begn 55, 187, 

,926.919,930,1160, 1420 
f 1427, 1475 

Bineb 

' 737. 1670 

Iteban 107, 109, 323, 324. 683. PIT. 818 
836. 891,980. H70, 1475 

Bebsri Hajdi 

... 595 

-Lai 

490, 826, 1233, 1239, 1650 

icsa, 1817 

— ' Singh 

■ 183. 214 

Bebarry 

... 5TO 

Behary 1«1 

4S9, 1205. 1973 

- SiDgb 

195. 204. 211. 213, 2tS 

Babul Bpehar 

1073 

Bebram 

1C53, 2009 



2366 


TABLE OP OASES 


Bejal ... USa 

Bejoy ... 507 

BeU Siogh 3G& 267, 1690 

Bclagal ... S76 

Beli Ham 332. 1633 ' 

Belibiaa ... 799 

Be\\lioa 1&79, 7&&& 

Bell ... 756 

Bellow ... 1017 

BelDi . . 453 

Beoaisl Das 4B1, 510. 1353. 1502. 1593 
16J7 


Bcnary Siogh ... 212 

Benbow ... 1740 

BeuRah Cope 162, C93. 733. 1921 

- — — Parlda ... 528 

• Shah ... 341 

Beni 419, 1036, 1358 

— — Bhushan ... 936 

Madhab 233,291,295,423.986 993. 

091. 1150. 1480 

— UadhaT ... 1675 

— Madbo . 603 

Narain 497,511 

— Siogh ... 345 

Beojamla Knowles ... Il?9 

Beokaleaala ... 1515 

ScDOett ... 20 

Benods Beharl SOI, 390. 1251, 13081869. 

1873 

Beoowarilal ... 456 

Bflooy Chandra ... 475 

Benozlr Ahmad ... 1031 

Bcnwarl ... 328 

Beparl ... 1210 

Depin S09, 1113, 1141, 1147. 1167 

Bebarl 191. 315, 321, 1185141], 

1470, 1763. 1770 

Bhaty ... 161 

> — Chandra JI62. 1173 

Berekefeld ... 414 

Bctkla ... 1155 

Bemll ... 191G 

Bertrand ... 1093 

Beryl ... 1066 

Bette ... 531 

Bhabanand ... 606 

Bhabanatb ... 493 

Bhabani Prosad ... 1352 

Bhabhalaram ... 32c 

Bbadesware 729. 1655 

ShadreewarJ ... 0OC 

Bbsdu 1073, 1071, 1076, 1077 

Bhadar ... icO 

Bbag ... 1900 

Sln*b COi, 733 

Cbagal Blnah .. 137 

Bhesanathi ... 4:3 

Bb«gat ... 161 

I — Bam 416.1841.1617. 1349 
■ — BloKh 137, 1717. 2019 

BbigaTathi 8II. 819. 1015, 1279. 1285 


... 1902 
... 336 

729, 1655 
... 50C 

1073, 1071, 1076, 1077 
... ICO 
... 1900 
COi, 733 


Bhagawan ... 511 

Bhagawatbi ... 12S3 

Bhagbat Shaba ... 1856 

Bhagchand ... till 

' Bhagel ... ISO 

Bhagi Vedn ... 1116 

Bbaguatb 701, 1356 

r-al ... 1669 

Bbagiratbi 575, 576. 1312, 1658 

— Bsl ... 780 

Bhag}ogln ... 531 

Bbago ... I5SS 

Bbagna ... HOO 

Rbagubal ... 458 

BbagraiDinl ... 905 

Bh.->gbrathi 819, 810 

Bbagwan SCt, 647. 691. 755, 6C5, 12IS 
1225, 1335, 1910 

Babbab ... 411 

Das 16, 420, 480, 471, 6681399, 

1519, 1903 

Kant ... 1375 


160. 930, 991, 1937 
1690 

191, 1170, 1173, UI3 
... 1133 


Bhagwandin 191, 1170, 1173, UI3 
Bbagwanla 1139 

Bbaewant •„ 901 

I Gannh ... 2032 

Bbagwantla ... 673 

Bbagwantrao 110, 176 

Bbagwat 1349, 13S>, 1959 

Prasad 914.616 

8iDgb 1496, 1539 

Bhsgwatbi ... 835 

Bhagnati 1593, 1715, 1811, 1936 

De»i ... >749 

fihsgwatla 615, 616, C17. 657, 810. 1935 
Bbsl Kban 1152. 1C91 

L»} 965, 685 

Bbslrab 613, 683, 780, 789, 836. 1S50 
1918 

. — Chandra 29, 698, COO, 1BC8. 

1670. 1874, 1893, 1933. 1951 

Chundet 693, COO. 1133, 1931 

Bbalrath ... 701 


Bhalri 
Bbairo 
Bhalron 
Bbalron Prasad 

Singh 

Bhafrab 

Bbalya 

Bhalyalal 

Bhajao 

Bhajoo 

Ithal Chandra 
Bhalehaodra 
Dbaln 
Bbatoan 

■■ ■ Blngh 
Bbamamllah 
Bbami Dnznmaa 
Bhao 


... 1854 
4C6. 473 
SSS, 910 
091,760,761,9019 
015, 1931 
... 3336 



TABLE OP CASES 


2367 


— Dhinss ... 1813 

Singh 536. 6SO 

Yyin K»tesh 7SO, 1663 

ffc»a» SO, 615. 5<C, 617, 519, 771, 15S3 

5Ial . . 351 

Btngk SiDgh . 196 

Bbangl . 9So 

BhtDjl . . 353 

Bh»nl»l 153?. 15^5 

Bhaonk 31kl . . 1835 

Bhanoi .. 496 

Bhacksa 1169, 1470 

Bhtnt 1601, 1605, 1051 

Bharat Chander . . 1053 

Dm ... 633 

Kiahore 93.97,066,659 

Smgh ... 317 

BbaraU Ijer 1713 

Bhanaa ... lOSC 

Bhar]i llaoor .. 63} 

Bhansa 43. 45 

Dhannappa ... 1109 

BhamU 1144. 111S, 1151, US7. 1153 

Bharou 403. 409 

Bbarta Ajytt 179) 

Bbirut Chaodcr ... 093 

Bha apam Alyangar .. 330 

Bhatayam Aiyanear ••• 330 

Bhaihyaa 101) 

Bhaikar 336, 1116 

Bbatkar) Eatararayoda ... 49C 

Bfaailrar ... 314 

Bhat 83. <383 

Bhata ... 644 

BbattasharjM ... 1973 

Bhao 617. 091.091 

— Baralanm ... 373 

BiDgh ... 317 

Bbanyankateib ... 733 

Bhara SUoaingh ... 158 

Bbawaa ... lOCt 


Bhaihyaa ... 101) 

Bhaikar 336, 1116 

Bbatkarl Eatararayoda ... 40C 

Bfaailrar ... 314 

Bhat 83. <383 

Bhata ... 644 

BbattasharjM ... 1973 

Bhao 617, 091,091 

— Baralanm ... 373 

BiDgh ... 317 

Bhanyankateib ... 733 

Bhara SUoaingh ... 158 

Bbawaa ... lOCt 

Bhawanj 395, 88C. 799. 730, 733. 1167, 

1335 

Bhlk ... 1059 

Daa 723, 731, 734, 771, 777 

Bhawanl Dat 879. 94 1 

■ - ■ - Bhawaol DJbaJ ... HBl 

——BiDgh — 388 

Bhawoo 182. 1589 

■ jiTftii 105. 108, 1406, 1576 

193. 195, 197 

— ■ ^ 410,417,428 

1339, 1340 


Bhcdu 

Bhecheekes 

Bheeebuo Bam 

Bheekoo 

Bbcem 

Bbeema 



Bhithutl 

Bbica 

Bhlk Cband 
Bbika 
Bhika]i 
Bhikaree 


BhiLari 1103. 1095 

BhiLh . . 30) 

BhiLha 1018, 1051, 1813, 1934 

BhILhati Singh 748,1161,1675 

Bbtkbi ... 818 

Bhlkki 159 

Bhiku 691, 728, 1666, 1725, 1729 

Hosseia 81. 1921 

Bhilfa ... 133 

Dhim Dihadtir ... 1053 

Bblm £aI 97. 1113, 1679 

Bhima 5), 595, 658, 663, 958. 959, 998, 


Bhlma]! 764.818,1385 

Venkajl 840.811 

BhimaLka ... 1931 

Bhimappa 1341, 1379, 1134, 1165, 1511 


llhtmappai 

Bhtmmi 

Bhimraj 

Ithlra 

Bhiya Lai 

Bhobosutidari 

Bhogi Baddi 

Bbogi Vedu 

Bbagola China 

ilhniro 

Bboltub 

Bbojal 

Obojraj 

Bbokhati 


654,675,1646,1564 
... 1181 
... 1353 


Bbojal ... 653 

Obojraj 1997,3003,3004 

Bbokbati ... 1937 

Dbols, 1.40.103,346,860,665.696,70) 
1487 . 1498 .1687,1593 ,1593 ,1600 
2030 

Nath, 46,83.60.91,187.313.314 

320.479,190.633,637.661.1033,1084 
1085.1240 , 406 .609,689 ,1195,1256 
1358 ,1502 , 1483 .1699 . 1679 ,1970 
2004,3007 

Prasad 1658 

Bam 1997,3001 

DboUr ••• 63 

Bbo1«Ali ... 45 

BboUNath ... 493 

Singb 1492,1666 

Bholu ••• 719 

Dbomar 330,430.651.970,1008,1014 

Bbone ••• 1259 

Bbondat •>. 188 

Bbondu Du ... 'Ji'i 

Bhooban Isber 334,637 2116, 13>v 

Bhoora 438, 430,43), <V4^ 

Bhootnatb jVi) 

Bbop Singh 795, 1 870,2'/// 

Bhoramia 

Bhowanatb ... 

Bbowanl Bahno , 

Bhuan 

Bbnbaa Cbandn 

Bbabaneabwai ,,r,; 

Bbada 

Bbndbaa 



2368 


table 6? biisEs 


Bhadretsory 

Bbugya 

Bhoj* 

Bhujaag^ 

Bhukhan 

Bbnllan 

Bballo 

Bhamappa 

Bhunesbwari 

■ Perabad 

Bbun&aji 

Bbup Inder Babadar 
KoDwat 
■ ' Siogb 
Bbapendra Nath 
Bbura 
Bbnre Ehan 

Mai 

Bhuro 

Bbiisan Chandra 
Bhut Natb 


... 1207 
... 358 

... 1983 
... 1IC5 
. 27.623,»58,879 
.V. 1I7C 
... 1511 
563.575 
' 577.1032.1579 
... 7C1 

1191.1198 
... 1567 
153,IT6.1557.'563 
... 1305 
894.1835 
... 501 

... 463 

1116.1452 
... 2019 
361 , 362 , 55C , 557,559 .561 


477 Roy 


-Siogfa 
BilU Appaya 
Billingburst 
Billa 
Bilodat 
Bimai Tarsbad 
— Pershad 
Bimals Fraaad 
Biodeshri Siogb 
Bmlcolojee 
Biadft 

■ ' ' Parshad 

Perabad 

Biodabao 

Bindersbri 

Biodesbri 

Bindeshwari 

Eindeari 

— ■ — Prasid 


... 344 

• .. 910 

J6 5 

1011, 1652. 16SG 
... 1175 
1457,1629 
... 600 


... 233 

... 1C03 
... 1678 
433, 435, 1103 
.... 1016 
818,1531 
... 1252 
... 1633 
... 993 


Bhuta 665,1238,1240,1250. 194l’.1960 

Biodraban 

321. 829. 1358 

Bhntta 

... 650 

Bioda 

, ... 1560 

Bhutan 

170.959 

fiiobachal 

61 

Bibbnotlbhoothda 

721,725 

Biaoda Sundari 

... 552 

BibbQti 

1344.1448.1452 

Bioode B«bari 

49, 301. 371, 1235, 1909 

- Bbtrnn 

... 7 


1913 

• ■ Jlohun 

... 1365 

Bipao Chandra 

... 1701 

Bibi Kulinm 

... 451 

Bipio Bsbari 

... 1618 

Nor 

... 644 

Bipra Das 

... 873 

Blcbi Rudumbatn 

... 1601 

Dirbal 

... 1S71 

Biebicranand, 

9,11.665.667,1925.1926 

Bireb 

1116, 1117, 1496, 2026 

Blcbok 

... 161 

Birdbl Cband 

1009. 1030, 1031 

Biddaadbara 

... 476 

Birendta Lrtl 

876, 878. 1460 

Bidba 

... 128 

J I, 

... 1813 

Bidbcchari 

. . 835 

Birja 

74,1927 

Bldbu 319.347.323.456.1015.1505 

Birks 

1438,2026 

Bbaun 

... 496 

Biroo 

... . 878 


— llaojan 
bldbnmnkbi 
Bidyaapdli 
liidyspcaaad 
rigoa 
Bibarl 

Lai 

Libary Siogb 

Blja 

Bljirao 

Bljja 

Bijoo 

— Singb 
Bljoy 

Gop\l 

Blkao Khan 
Btkamma Pruad 
Bikarao 
Blkbo 
Blkrata AH 
Blkrama Siogb 
BlUi 

' » ■ ■ Cbaodra 


... tb 
ni .. J367 

460.451 
231,932 
... 370 

... 535 

... 1108 
619,(105,1106.1103.1194 
1852 


... 312 

... 371 

... 367 

... 1023 
... 605 

C95.101S 
... 695 

... 1550 

... 673 

... 1C67 
... 131 

... C85 

926.I9C0 


Eardar ■ ... 749 

Birmbarco ... 330 

Biru iOOl, 1128, 1131, 1468, 1498, 1959 

Biaa Sam .,. 1763 

Biaakbl 653,1936 

Bietswar Dev ... 603 

SiDgh ... 1039 

Bisbsmbbar 27atb ... 1786 

Dishao Datt ... CIS 

Dial .. 787 

Singb 906,(418 

Bisbambardas 729, 750, 1259, 2012 
Bithambcrlal 418, 426, 427, 411, 412 
BishambbarSSil. 339.859.961, 1041,1819 

Nath 749. 1281. 1777 

Bltben 810,1982 

Dai 50, 164.644,1501.1620.1741 

1712.1745 

' Djal ••• 703 

KibeiUr 143.140,219.910.020.2004 

Katb 77.165 


lllibeshur 
BUbeibwar Dsyat 
' — priiid 

— Biy 


415 

300 



TABLE OP OASES 


r>iilieMoa; 
Cisli«»gnr 
rishl Sabira 
rjsbir 
r.>sbn 
r.iihna 
Ti'honalh 
I^i»hoo iiaDirc 
IMq . •' 

Pai 

■ r>»tt 

“■ B*o 

Eiihnnpada 

Ilii 

r>iimniah 

Tiso Eaia 
r.iiur 

“ ItUur 

“ Mifgcr 

I-'IUT 

Iwjimr 

B s(«o 

|uu Hilda, 
Bwuiwi, eiEih 
EiiwioVlbaf 

Bliwaoilh 
B'**«waf 
Bitio 
Biyachi ' 

Bloof! 

Bab Dsre 

j!odaun™.„. 

Bodhn 

BodoniaJ 

B«|» Viiantbog-idn 

Eogra 

Boidciil) 

Bojjigan 
B«l» Nath 
Bollard 
BoIoMq 
Boltoa 

Bombardier I43 
BoBdrllle 

Bonigiri 

Bonomally 

Boodhoo 
EoodhooA • 

Booth 


... 469 

— 463 

339,340,311 
... 761 

... 1043 
... {)03 

250,860,263,964,1319 
... 693 

... 1060 
695.1415.1540 
1409,1500 
... 698 

1C03.1C09 
MS33.1415.UC9.1C91 
410,419.0:9 
13:0.137l 


27I.990 
... 1035 
... 617 

W9.CC3.W6 
... 1993 
417.429 
279,296.993 
... 1633 
... 731 

... 1607 
£03,eO6.63S.9C6 
... 1897 


Bonn Shanla 
Bora 

Qowdft 

Boron 

Boso 

BoiUn Khan 

Batting 

Bondia 

Bondfllle 

Botirla 

Bowta ' 1229 

Boya Taiiirugadti 
B-ojIo 

Bfaelcnrldgo 

Bnddon 

Bradl 

Bradley 

Bndahavr 

Brahamdm 

Braheem 

Brahma Din 

Brabmalah 

Brahman Water Slllla Co. 


1229. 1230, 1231, 1232 


4C0, 461, 467, 623 
1031,1085. 1195 
1096, 1326 


Bnhmdat 

Brabmdeo 

Brahmn'Dott 

Brijeodm 

Bram Cbetam 

Bray 

Breadley 

Breodra Hath 

Breahtrar 

Brich 

Bright 

Brij 

Bnjbatl 
Brlj Bcharl 


... 1353 
... 1428 
C95, C97, 1223 
... 131 
1840, 1848 
... 1140 


... 1918 
. 1629, 1023, 1910 
... 1120 
... 1683 
... 1780 
... 1497 
1151, 1162, 1758 
... OfO 
... 1819 
803, 1877 
... 118 
... 1080 


• Kishote 

lail 

'■ llohan 
Brijnandan 
Brlj Karsin 
Brija Nath 
Brijiwan Daa 
Brikbbhao 
Briodahun 
Brlodeshrl 
Briaaa 
Brlaeoa 
' Birch 
BoDcmaBy 
Brojaodra 


771, 772. 1939,1044 
831, 839, 1097 
... 1876 
279, 1084 
M. 410 
... 1627 
... 1084 
Tie 
... 458 

... 1 T 2 C 
... 1741 
... 1645 

1216, 1249. 1977, 1583 


— Bulban 85, 90, 91 ,’l296,' 1308. 1543 


... 1544 
... CCl 
„ . . 1455 

S2T. 1052, loco, 1673 
847, 1220 
... 1651 
867, 1419, 1588 
... 617 

... 433 
... lost 
... 647 

. • 1138 


BoDcmaliy ___ lUI 

Erojaodra 878, 1829, 1630, 1836 

■ ■ Koomar Eai . . 33 ; 

LaJ 444, 1039, 1084, 1086,1115 

_ , ^ 1194, 1195, 1957 

Brojandro ... 539 - 

Brojo Nalh ... 4^j 

Brojobaahl 1260, 1677 

Brojgkaato ... 422 

Brooio 1693 

Brooka ' ... 1995 

Brown . 489,723,1128,1009 



2M8 

TABtE 69 biSra 



PAQB. 


Paoe 

Bhiidre«ory 

... '477 

•—Roy 

282 

Bbugya 

... 1207 

Bingh 

725, 1651. 1C8S 

Bhuja 

... 33R 

Billa Appaya 

... 314 

Rbiajanga. 

... mi 

BtlhDgbuTSt 

' ‘ ' ... 910 

Bhukhao 

... 1165 

Billu 

10 5 

Bbullan 

, a7.523.B58.879 

Bilodar 

1011. 1552, 1696 

BhuKo 

... 1170 

Bimal Parshad 

... 1175 

Bbomappa 

... 1511 

— — Pershad 

1457,1629 

Bhuneshwati 

563,576 

Bimala Prasad 

... 600 

Perabad 

' 577,1032,1679 

Biodeshri Bingb 

... 1897 

Bhunnaji 

... 761 

Binkolojee 

... 1820 

Bbup lader Bahadur 

1191.1198 

Bioda 

... 233 

' — ■ Konwat 

... 1567 

Parshad 

... 1003 

■ Singh 

I63.l76.1557v»5e3 

Pershad 

... 1678 

Bhopeodra Natb 

• ... 1305 

Biodabun 

433. 435, 1108 

Bbura 

894,1635 

Bindershrl 

.... loic 

Bhure Khan 

... 501 

Biodesbii 

818,1534 

Mai 

... 463 

Bindeshwari 

... 1252 

Bhuro 

111C.I452 

Bindesri 

... 1633 

Bhusan Chandra 

... 2019 

-- — — — Prasad 

... 993 

Shut Nath 3Gl,36a 

, 6SC , 557.559 ,561 

Bindh&cbal Prasad 

... 983 


1107.1169 

Bindra 

976, 977. 1638, 1540 

Bhuta 665,1238,1240,1330.1941.1960 

Bindraban 

321. 329. 1358 

Bhutta 

... 650 

Biodu 

. ... 1660 

Bhusan 

170.959 

Riobachal 

01 

Bibbootlbhoosban 

724,725 

Binoda Bundan 

... 552 

Bibhutl 

1344,1446.1452 

Binoda Behan 49. 801. 371. 1235. 1909 

■ • Bhutan 

7 


1948 

- Mohun 

... 1305 

Bipao Chandra 

... 1701 

Bvhi Kvi\sum 

. . 451 

Bipio Beban 

... 1016 

~ Nut 

... 644 

Bipra Das 

... 873 

Blcba Kudumbam 

... 1604 

Birbal 

.. 1974 

BlabieraQind, 9.11,665.667.1925.1920 

Dircb 1116. 1117, 1496. 20S6 

Blohafe 

.. 161 

Birdbi Chand 

1009. 1080. 1031 

Bidduadbata 

... 476 

Birefldca Lai 

87G. 678. 1480 

Bidha 

... 128 

- 'Nath 

... 1823 

Bidhesbarl 

... 835 

Birju 

74,1027 

Bidhu 319,327.323.450.1045.1535 

Birks 

1438.2026 

— Bhusan 

. . 49G 

Biroo 

... .878 

■ Ghusbaii 

... th 

Sardar 

' ... 749 

— “ Chandnliol 

... 1367 

Birreshuree 

... 330 

' — Ranjan 

450.451 

Biru lOOi. 1128. 1131. 1488. 1498. 1959 

bidhomaVhi 

231,932 

Bisa Ram 

... 1768 

CtdyAapati 

.. 370 

Bisakhi 

853,1930 

I’ldyaprasad 

... 535 

Bises^ar Dov 

... 603 

Bigna 

... 1108 

' — Btngh 

... 1039 

liihatl 819,1105,1106.1103.1194 

Bishaiabhar Nath 

... 1766 

Lai 

... 1852 

Biahan Datt 

... Cl3 

Bihary Singh 

... 212 

Dial 

.. 767 

Blj» 

... 371 

Bingh 

906,1418 

Biprao 

... 367 

biebanabacd&s 

729.750,1259, 2013 

Bijja 

.. 1023 

Biehaaibeilal 418.426.427. 441,413 


... 805 

BishambharSSS, 839, 

.859,961, 1041,1819 

—— Singh 

095,1015 

Nath 

749, 1284. 1777 

Rljoj 

... 895 

Biehen 

810,1983 

— Oopal 

... 1550 

••Das 50, 164 

, 641.1691.1620,1741 

BIkao Kh«n 

... . 573 


1742.1745 

Blkaratna Prasad 

... 1C67 

Dial 

.. 703 

nikarao 

... 134 

Bishoshar 148.149.249.919.920.2001 

Dikbu 

... C85 

. Nath 

77,165 

BIkratn All 

926,1900 

liishcshur 

... 415 

BIkrama Singb 

... 9 

BUheshwar Dayal 

... SCO 

Dilas 

... , 9C3 

Prasad 

... 1570 

t — - Chandra 

... 1X61 


-... 335 



TABLE OF OASES 


2389 


rtfbemr 

risbessuir 

Cuheunr 

EishI Sahara 

Tuhir 

Eishn 

Tashnn 

r.Khonath 

Tiihoo MtnjM 

r'h“ 


Singh 

rishnnath 

Eisbunpada 


250.3fO,2f^.7CI,13ia 
. . S9a 
1050 

^=95.1415.1540 

1403.1590 

tC03.1C09 

0C].1233,UIS,i:C9.1CSt 

410,419.9:2 


r.JStnillah 1C87.1C89 

1 ISO Ham ... jon 

Tissar ^ 

— ■ Ititsar ... 371 

— Mirwr 37I.2S0 

i"*“y ... 1035 

... CI7 
C59.CC3.CCC 

CisMBalh ... 1983 

. 417,428 

|uu Ilaldaf 279.266.993 

Eimiwat Slogh ... 1833 

£)i»aalb<r ... 731 

r —Dai ... 1S07 

EiiwMatb {03.600.625.9C8 

Biiwesmr ... 1657 

... 603 

...*1728 
447.448 

Bob Dora ... icj 

BcCdilpatilalmtna ... 93 

Boddipall ... 1353 

Boddu Ramsjja ... 1428 

C95, 697, 1223 
Bodhn ... 131 

Bodcmal 1840, 1848 

Boga Vasantbog’jda ... 1140 

... 159 

Bogra . , 133C 

Bosdoath 638. 1115 

Bojjigan IPS, 910 

Bola Nath ... 1839 

Bollard ... 1423 

Bololds ... 191 

Bolton 1918 

Bombardier 1434, 1622, 1623, 1919 

Bombay Cazzctte 1119 

Eommakka ... 1883 

Bondrllla ... 1786 

Bonigf'i ... 1497 

Bonomally 1101,1159,1758 

Bontu Abpala ... 9FO 

Boocba ... 1819 

Boodboo 603, 1377 

Boodbooa ^19 

Booth . ... 1080 

tfr'P. C.-149 


BomQ Shanta 
Boro 

— Qowda 

Boron 

Boso 

Bottaa Khan 

BoUing 

Boadie 

Boadtiile 

Bourle 

BowLa 


Boya TaVirugada 
Iloylo 

BracLenrtdgo 

Brnddon 

Bradi 

Bradley 4CC 

Bradahair 1 

Brahamdoo 

BrahMm 

Brahma Din 

Brabmtiah 

Brahman Water Mills Co, 


1229. 1230. 1231, 1232 


4C0. 461, 467, 625 
1094, )093. 1195 
1006, 1326 


Brahradat 

Brabradeo 

Brabmn'DDtt 

Bfajeodra 

Bram Chetam 

Bray 

Breadley 

SreodraKatb 

Bresbtra'r 

Brich 

Bright 

Btij 

Brijbasi 
Drij Gehari 


771, 779, 1939,1944 
821, 839, 1097 
... 1876 
379, 1694 


... IT2C 
... 1741 
... 1645 
... 1061 
1246, 1249, 1277, 1685 


Bokhan £5,90, 91,1296, 1300, 1543 


... 1541 

... 661 

— — Mohan ... 1465 

Rrijnaodan 321, 1052,1060,1675 

ItrijNarain 847, 13S0 

BrijaNatb ... 1551 

JirijinaD Das 667, 1419, I5B3 

Cnkhbhan ... 617 

Brlodaboo ... 433 

Jliiodeshri ... 1051 

Briuc ... 647 

Driscoo ... 1128 

Birch ... J959 

Bonomally ... 1151 

Bcojeodra 878. 1829, 1630, 1636 

— — Koomar Bal ... 831 

Ul 444, 1083. lost, 1066,1115, 

1194, 1195, 1957 

Broi«ndto ... 533 ~ 

■ Ball ... 438 

Brojo Nalh ... 457 

Brojobaehi 1260, 1677 

Brojobanto ... 432 

Bcooio 1593 

Brooks ... 199G 

Brown . 4S9, 722, 1128. 1CC9 



2370 


TABLE OP CASES 


Browne 
Budar& Jan{ 
Buddhu 
Budduruddeen 
Badge 
Budh Nath 
— — Bnm 
• — Sen 
Singh 
Budba 

■ Lai 

Budhai 


781, 791, 791,800 
... 97 

... B62 

147, 149, 154. 930.1850 
419, 1345, 1334. 1699 


Budhai ■ 901,948 

Budhan IS, 53. 563, 701, 948, 1317, mo 
Budhanbhai ... 798 

Budbawa Smgh •— 333 

Budhni ... 1747 

Bndhu 3S7, 435. 476, 879, 1281, 1580. 

1987 

Ram 1739. 1799 

Tatua 1901,1924 

Budhua ... 333 

Budhui ... 1737 

Budhwa 1739 

Budbya ... 1045 

Badm tid-dla ••• 716 

Budiuddm 786, 739 

Badri ... 1353 

Burasad ••• 1163 

Budrooi Huueln 181, 183, 166, 196, 330 
943 

Buhtam Ehan ••• 1^39 

Bttkhooree Singh ••• 366 

BulihibaQ ••• 3033 

BttkUat Mallttaz 05, 1509 

Buka ... 791 

Bol Chand ... 365 

Bula ... 1319 

Balaka ... 1334 

Bulakl ... 1053 

Balakidai 1736. 1744 

Bolaql Shah ... 4561 

Bulaslnnatambl . • 1398 

Bulbhadrl ... 1450 

BoUingharst ... *757 

Bullook ... 1363 

Bolomal SO, 693 

Rulwaal 1603 

Bucdhoo ... 1655 

Bundi Singh ... 1853 

Bundu 1379, 1510 

BunkaBabari ... 1707 

Bunka Bcbarj .•• 1313 

Buokhandl ... 1975 

Bunsl 199, 137 

Buotidhar 790. 1361 

Banwarl XaI 611,618 

Bur Singh 739,1060 

Bara ... 1954 

tlnradl ... 143 

Buranihabib ... 1591 

Bufcbell •— 1624 

Bordett 185 

Bare Rbaa 737 

Burjorjl v 9« 


Burke 

Boroda 

— Ptosanao 

Barton 

Bashir 

Basbmo 

Bata 

Singh 263. 363. 

848,1394,1297, 147 

Bathoo Ball 
Ratokrlato Das 
Buzle All 
Bozleh All 
Byharalad 
Dfjaaih 
Bfkant Katb 
BfkuntracQ 
Byramji 
Byravaln 
Naida 


... 1990 
... 1053 
... 1180 
485, 1033 
i, 264.265. 413.679 
76,1591,1819,1823. 

1810, 1923 


Calcutta Steam Navigation ... 415 

Balder ••• 

Callachand ... 

Calogreedy 57t J738 

Carmen 112,1910,191$ 

Carter ■ ... JiW 

Cawasji ... ^ 

cb.a. - - JH! 

Cbadalavada 

Cbadha 1619,1594,1695 

Chad! ... 690 

Cbadawla .•> 717 

Cbagal ... 18J8 

Chagan 1139, 1199. 1617 

Dayaram ... I*®® 

Kaj ... 393 

Cbagpa] ... 1039 

Cbahkfturi Lall ... 546 

Cbaicbkl Bingh 671, 1904 

Cbaigu Beddi ... 1®39 

Cbail Bcharl ... 049 

Cbslt Ram ... 40 

Cbaitan Lai 1686, 1763 

Cbaltor ... 

Obalyan ••• 

Cbajiu 310, 819, 317, 959. 1024, 1029, 
1416, 1955, 1969 

Jlal ... 1405 

Bmgh ... 1870 

Gbakar Ghalam ••• l^’S 

Cbakarai ••. 1®^4 

Ral ... 721 

Bam ... IG" 

Chakoo ... 

Chakori IJ®® 

Chakrakodi 897, 904. 905. 1948 

Ghakrapsn 503. 606 

Gbakrawartl . -. 

Chakatty ... 

Cballapanmal 


... 1518 
1139, 1199, 1517 
... I486 
... 393 

... 1039 


... 1660 
... 1857 
... 1180 
897, 904. 905. 1948 
603. 506 



TABLE OP OASES 


2371 



PAGE. 


PAGE. 

ChaU*ram 

..T 701 

■ Mohan 

794, 1048, 1049. 1051 

Chun&reo 

S90, S9I.603 

——Nath 

449, 450, 468 

Cbamiri 

... 1C53 

Pal 

339, 1561 

BIngh 

1119. ICCS, 1C73 

' ‘ Saha 

... 380 

Chuniog Arnold 

... 619 

Sekaram 

... 1009 

CbmftQ 

... 1019 

Bekhar 

671. 1703, 17S0, 1812 

Cbamp' 1S6, 1137, 

1113, 1252. I17C. 

Sekfaara 

... 325 


1593 

Sbakhac 

. . 420 



- ■ ' ■ — Bhekar 

749, 1466 

Chamroo 

... 609 

Ch'iodrasiDg 

... 88, 46 

ChaiDupate 

... 200 

Chandnka 

. . 420 

Chao llok 

... 1W8 

Koerl 

... 425 

Cbaoa ‘Racla 

... 1718 

— Ram 

5^7 

Chaoao 49, 1319, 

1291, 1295, 1C67. 

Chanda 

559, 1299 


1639 

- Banroo 

SO 

■ " — Sineb 

558, 991 

Bmgh 

168, 6£0 

Cbacappa 

. . 17S8 

ChandoUt 

1740,1749 

ChaobaBappa 

. 1019 

Chaogalraia Pillal 

... 1783 

Chanehi Reddi 

2007 

Cbaaganlal 

... 1612 

Chand Bagdre 

.. 1169 

Changooda 

... 941 

— Khan 

397. 191C 

Chanlet 

... 274 

-ilal 

. . 1559 

Channappa 

... 1000 

■ •— Nor 

... 936 

CheDocmara 

... 649 

■ — Tarafdar 

93 

Cbaonms Arnold 

1283, 1363, 1126, 1427 

Cliaoda 

C67 

Cbantan 

... 1731 

- — Komar 

41 

ibapalarntdugu 

.. J2C0 

— Siogb 

1182, 1509 

Cbappo Menoo 

1187, 1699 

Chaodaka Frasad 

. . 1300 

Cbaran 

878, 892, 686, 1503 

Chaodamal 

. 732 

Das 

.. 1800 

Chandan Mi. 30). 3M, 371, «61, 1333. 

‘ Svngb 

IS, ISSS 

1973. 1978, 1191, 1S38. 1519 

Cbaraop Lai 

836, 1876 

Lai 

1658 

Cbarde 

.. 1676 

Chiodar Sbaa 

. . 257 

Cbanx> Cbunder 

... 1079 

Cbande Prasad 

. . 1903 

Cbaroobala 

807. 832, 1477, 16S3 

Chaodeker 

. . 1870 

Cbarn Chandra 

195. 671, 672, 097, 960. 

Chaoder Eri<haa 

.. 1170 


1894. 1905 

- ■ Komar 

1125, 1378 

. — Majumdar ISC 

Nath 

121. 1463 

Cbarobala 

1SS4 

— — — Sen 

C95, 696, C97, 608 

Obotbo 

524, 1511 

1 Shekhar 

332. 369 

Cbatia Hamay^a 

... 618 

Chaodersen 

698 

Cbato 

... 1601 

Chandi 

1596. 1861 

Cfaatradbari 

1374, 1376, 1457 

. — Chsrao 

65. 795 

Cbatranbai 

1312, ISOl 

Pershad 19. 1519, 1520. 1591 

Cbatlar Slogh 

571. 1243, 1425, 1448. 

Cbandipraaad 

63 

1150, list, 1452. 1476, 1701 

Chaodi Prosbad 

. 1660 

Chatter 

... 1367 

— 1 — Kam 

806. I7CB 

Chatter]! 

915, 1270 1277 

— —Sicgh 

1939, 1949 

Cbattlo 

... 61 

Cbandika 

1345, 1446 

Cbaabassppa 

... 19C8 

. Prasad 

1303 

Chaube 

6 

Chandra 

Sn, 895, 1711 

Chauhan 

1218, 1220 

Balbh 

. 1281 

Ghaotaal 

... 493 

— L'alUb 

. 1980 

Cbavadi 

1724, 1725 

— Bbaga 

66, 57, 815 

Chawa Ham 

302 

. Bban 

, 336 

Cfaeda Lai 

... 1354 

Bbutya 

915. 958 

Chedda 

.. 1340 

. — Bhuaban 

. . SOT 

Chedidi Lat 

460, 1B95. 1701 



... 7J0 

Cbedee Koonjra 

. . 970 

— Kanta 

112, 479. 468 

Chedi 

... C97 

— Kisboro 1805, 1315, 1689, 1913 

— Prasad 

689, ftSO 

. 1 Krishna 

... 1169 

Ral 

... IC03 

- Kumar 

981, 1683. 1669 

Cheit Ram 

... 1075 

Hadbab 

... 638 

Cbekutt; 

CC7, 691 

— bfandal 

... 439 

Obellam 

25, 1171, 1172, 1173 



2372 


TABLE OP CASES 



PAGE, 


Page. 

Kalda - 

... ' 768 

Cfaidda Kban 

4, 739. 1200 

Chellapatht 

- 484 . 701 

Chidgban 

1156, 1105 

Chellapatbu 

... 483 

Cjildfaa 

... 1922 

Cbellaram 

... 680 

Chief Officer of s. S. llusbtari 11. 99. 101 

Cbemon 

... 941 


101 

* ' Oaru 

700, 879. 941 

Chikka Peddauna 

... 2011 

CbenAnna Goivd 

... 657 

Chilokuri 

... 1049 

Cfaenbasappa 

1162, 1768 

Chilukari Ramayya 

... tool 

Cbeachayya 

... 981 

Chima 

... 1076 

Reddl 

... 2002 

“■ JIanikkam 

... 1300 

Choccblab 

1521. 1549 

Ghimaba 

... 1308 

Gbendrssekbara 

... 326 

Chimaa Garo 

... 773 

Cbenga 

516 

Chimtnlal 11,723, 1055, 

1059, 1003, 1314 

Ghenga Reddi 

... 61i 


1003 

Cbeugadu 

... 2030 

Chia Pin 

... 2003 


CbeDnanogoad 

Chep& Mahton 

Cberagall 

Cbaraoji Lai 

Cherla'^Roja 

Chernkatb 

Chet 

Ram 

— Bingb 
Gheta 

— JIahto 
Cbataaand 
Obettar Siegb 


China Bhika 107C 

' ■* Cbedrayya ... 7C3‘ 

Chioai 1518. 1C67 

Cbinibash S36. 1331, 1339 

Cbinca 3. 573. 596, 820, 847, 1020, 1077 
1078. 1170, 1SG4, ISGS, 1408, 1410 


202, 693, 735 
... 1653 
... 1877 
... 1450 


Cbetto 880, 881. 906, 907. 934. 959 
Chetu63. 187,344, 1395, 1890, 1973,1075 
Cbetumal 900, 1053, 1056 

Chetun Bowta ... 153 

Cbejt Singh ... 869 

Cbhsba ... 989 

Cbaggaa ... 1967 

Hargotab 1832, 1789 

Chaganlal ... 1695 

Cbbajju 1895, 1533, 1546 

ChhaLari ... 1134 

Cbbakatisbaik 658, 661 

Cbhakaotl ... 490 

Lall ... 1583 

Cbbaprolla 1211.1709 

Cbbanka . 670, 865 

‘ Cbbano Brasad 1803. 1871 

Cbhatradhari ' ... 903 

Cbbeda 631, 11741176 

L4l ... 673 

Cbbedammi ... 844 

Cbheddl Biogb ... SOT 

Cbedl ... 690 

Lai ... 459 

Cbbotalal 20, 677, 768, 769, 1373 

Ghbotao ... 3033 

.CboUj Lai ... 716 

' Cbbote 37, 67, 694 

Cbhol «7 Lat ... 6, 946 

Cbbbll . 16, 59, 65. ICS 

CbhoHa ... 893 

Cblanapyan ... 9C7 

CblekaTeokataramaDa 1137, 1138 

Cbldambanm 30, 831, 557. 579, 873 1003 

— Filial 39, 103, 743, 743, 577 

1099 


' Oangappa 

“ Raliappa 
■■ TeTan 
Vedagirl 
■ Veeraiioa 

— Vidaglri 
Chlnnagond 
CbtaDAmanal 
Cbisoapayan 
CbiQsappa 

Nsldu 

: — Beddl 

Chlooapan 

CbiDsappndajaa 

CbiDDsanamy Ijrer 

CbiDDaaavriDf 

Cbinoaswamj’ 

Obinnaswaj 

Cbiniiatbambl 

CbinoaTan 

Cblnnlmarlgadu 

CbioDijan 

Ibiot R*m 

Cbiotn Monee 

Cbintaman 


1... 109 

805, 1013, 1014 
... 1450 


963, loot, 1030 
1291, 1393 
930, 1415 
1616, 1531 
... 647 

... 480 

... 1538 
... 1503 
SIS, 893 
... 1533 
333, 823. 831, 1014 
1382, 1SS3 
1391, 1992 


Cbintaman 858, 197.5 

Bingh 801,345,355.361,871 

1023, 1913, 1931 
Cbintamonea Nye .» 1803 

Cblotbalapndl ... 4505 

Ohtnto ... 1693 

Cbiotoo ... 1014 

Chinnfabai ... Sll 

Cbiragh All ... -1000 

.. — Ufa 86, 713, 717, 730, 731.483. 

- . -1953 

CWwojI t.al 335, 837, 719, 810, 830. 834. 

r -1175,1900 

Cbirkna 1156, 1173, 1350 

CfaU Ton 1395, 1493 

ChKTo ... -1395 

Tan ... 1295 

ChltamoQ Singh ... 700 

Cblate^birar 67, 1396,1307 



S. 40,'i.) OP PUEVIOns AOQDITTALg OK SENTENCES l-ill 

is a fatal flaw and vitiates the trial ah iiiiiio. In such a case, therefore, 
section 403 (1) IS no bar to a fresh trial of the accused(l). .Where an 
accused person is acquitted on the ground that the prosecution has not 
obtained the necessary sanction for institution of the proceedings, a 
subsequent trial of the accused after obtaining the necessary sanction, 
is not barred by the provisions of s. 403 of the Cr. P. Code(2). 

Conviction or acquittal — The provision contained in section 403 
of the Criminal Procedure Code is imperative, and bars a second 
trial of a person who has once been acquitted on the same charge. The 
section does not make any distinction between acquittals after trial and 
acquittals under sections 247, 345 and 494 of the Code. So long as an 
order of acquittal under section 247 stands, section 403 birs a second 
trial on the same charge, no matter whether the order of acquittal is 
good or bad, legal or illegal{3). But dismissal of a complaint after a 
charge has been framed amounts to ao acquittal(4). The dismissal of 
a summons. case amounts to an acquittal(5). The compounding of an 
offence under s. 345 operates as an acquittal and can be pleaded m 
defence, but it will have no effect upon other DfTences(6). Where there 
is a withdrawal of a complaint with the consent of the court, the 
provisions of s. 240, Criminal Procedure Code apply and the accused 
must be considered (0 have been acquitted of tbatcharge(7). An order 
of acquittal under sectioo 258 cannot be treated as an order of discharge; 
It IS one of acquittal and bats a second trial of the same offence on the 
same facts(8). But the discharge or acquittal of an accused for want 
of a complaint under s. 476, Criminal Prosedure Code, by a person 
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131-31 Bom LR lie-iiG 1 C 251- 
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Etttn Jlaji Ilaviid. 2lCt L i 444— 
|SCr.L.J. 105-37 1. C. 313. Tfoma- 


noth V. Behare. 13 0 L R. 803 , Alusa 
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R 1917 < f. 
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17) Ghamandt Lai v. JJabu Lai, 
1191 O 575-27 A. L J 1056 - 51 A. 
977-SO I r. L J. 1039—1. R 19i9 A. 
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52 Uom. 257=109 1 C 48. =29 Cr, L. J. 
515=10.1 i.Lr It 3S3-A 1. K 1923 

Bom 144 , Bagai Bagdya r. Ett.peror, 
109 1 4^ 31b=30 B.>m. U H. 312=1923 
Bom 177-21 ir. L.J. 522-10 A I Cf. 
B »S7 . Sidh Saih t. Emperor. 49 l 
L 1 378=38 ■ . \V N 451=19^9 If C 
91-.1 I. R. 1929 lal 457, 

(S) Ciandi Arpataeu «• Emperor, 
43 M. 890. 
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competent to make such a complaint, does not bar a subsequent 
trial of the same accused for the same offence on a complaint 
made by the proper persoD{l). But if the order of acquittal 
was passed in the first instance under a misapprehension that the 
complainant was not competent to make the complaint, it would 
operate as a bar to a second trial(2). An acquittal for preparation 
to commit dacoity is no bar to a subsequent trial on the same facts 
for collecting men to wage war against tne King, when authority 
for the prosecution under Chapter VI, Indian Penal Code, has not 
been accorded at the time of the first trial(3). Though there is no 
absolute bar to an accused person being aga.u put in peril of a 
fresh trial in respect of the same oflence in a case where the first trial 
has ended in an order of discharge. It is well recognized and salutary 
rule of law, that a Magistrate of co-ordinate jurisdiction should not 
entertain a fresh complaint in respect of the same offence when it 
is based on facts which were known to the complainant and on 
evidence which, was available when the first trial was he!d(4). A 
departure from this rule is in effect an assumption by the Magistrate 
of the powers of the appellate court, and is utterly contrary to 
sound principle(5). A wrong order of acquittal will not bar a subsequent 
trial under this sectioa(6}. A clear distinction exists between 
acquittal and discharge and hence, the use of the expression " acquitted ” 
ia place of “ discharge ” is not a mere clerical error which cao be 


(1) Emperor v. Amba'ii, 109 I C Jagesh, I 0 W. N. 67 ; Dkana Roddy 

481-90 Bom. L. R 3S0-A.I.R 1928 B. •• ^ o o— •• -ir.* in 04,_ 

148-69Bom. a57-29Cc.L J.545-10A ‘ . 

1. Or R 288 ; Jivram r. Emperor, 40 

B. 97-17 Bom. L R 881— IGCt L J. , 

761— 31 1. C. 361 ; ^'niperor 't.Jiican, 

37 I. 208—37 A. m- 13 A^. L. J. 4 - • 


360»14 Cr. L. J. 214—19 I. C.9IO; Em- 
peror V Umaruddin, 31 A. 317 

(2) Colandasicami 'T’ iZa/ara^na, 58 
M Ij 3. 579=Vn I O 648=31 Ia. W. 
755— (1930) M. W. N 532—A. I. It. 1930 
M. 785=1930 Cr U. 896=3 M. Cr. C 198 
= 93Cr. L J. 37. 

(3) San Eaw\.CTau:n, 1 X< B B. 
340 The refusal of an application for 
sanction to prosecute a party to judicial 
proceeding, under es. 182, 1931 P. Code 
IB not a bar under S. 403, Cr, P. C ,tobis 
prosecution for defamation : Satuh 
Chandra ▼ liam Dayal, 48 C 388 
(391)=24 0. W N. 982—32 0 L J 91= 
59 I.C 143=22 Cr. L J. 31. 

(4) Emperor y. Alias, 124 J, C. 381— 
A l.R. 19298 213=1. B.(]930}8it)dl44 
— 3lCc L J 687; Pars Ramv. 
^■rnperor, 116 1. C 809=30 Cr L J. 
411 lEmpressv TiKaSingh, S A.251; 
Emperor y.Amnnat Kudar, 116 1. 
0.215=31 Bom L.R 146-A.I. B. 1929 
Bom 134—30 Cr. L.J. 591 ; RUratan v. 


omgn v. ruotiG I'roseeutor, 4 i'at 24 - 
26Lr. L. J 170=83 t 0.780 = 6 Pat L 
T. -225-3 Pat.L R.Cr.51-A I R. 1925 


AuwituIulHUU I. i 

Emperor V Kira, 205 P. h. R 1911= 
24P. W R. 1911 Cr.=ll 1. C 132=12 
Cr. L. J. 364. 

(5) Emperor v. Ahns, 124 I. C. 384— 
A I. R 1929 8 242 ; Pars Ram v. 
Emperor, 115 J. 0. 309 


^ u A., ±,iiipetur V. jaau, 
(1886) A IV. N 250 •, Queen-Etnpressv 
Lajja Ram. (1868) A \V. N, 96 , Queen 
▼. Robert, 6 W, R 13 Cr. 
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S. 403.] OF PREVIOUS ACQUITTAIiS OR SENTENCES 1413 


corrected under section 369 of Cr. P. Code. The acquittal in such 
a case is a bar to all further proceedings on the same facts, so long 
as It remains in force(l). Where, however, a previous order releasing 
the accused was obviously not intended to operate as their acquittal 
but the intention of the Magistrate making the order was that the 
accused should ultimately be tried for the olTence they were arrested 
in a legal manner, such order is no bar under s 403 to their being 
tried again (2). 

Summary dismissal of complaint or discharge of accused does 
not invariably bar inquiry on second complaint on same facts. — The 
dismissal of a complaint, or discharge of the accused is not an acquittal 
for the purposes of this section. Therefore an inquiry on a second 
complaint on the same facts, where the first complaint has been sum- 
marily dismissed or the accused is discharged is not absolutely barred(3'. 
But when a competent tribunal has dismissed a complaint, another tri- 
bunal of exactly the same powers cannot re open the same matter on ,a 
complaint made to it(4). An order that purports to be one of acquittal 
has to be regarded as one of discharge when, under the provision of law 
that was applied, only a discharge order could be p3ssed(5). 

Court of competent lurisdiction- — The acquittal or contiction m 
order to amount an elTectual defence to the charge, must be by a 
court of competent jurisdiction. A previous acquittal by a court* 
having no jurisdiction to try the offence is no bar to a subsequent 
trial for the offence by a court having jurisdiction(6). There can 
be no acquittal unless the court before which the accused is tried 
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1412 the CODE OF criminal PEOOEDUBE [Chap. XXX. 

corapelent to make such a complaint, does not bar a subsequent 
trial of the same accused for the same offence on a complaint 
made by the proper persoQ(l). But if the order of acquittal 
was passed in the first instance under a misapprehension that the 
complainant was not competent to make the complaint, it would 
operate as a bar to a second trial(2). An acquittal for preparation 
to commit dacoity is no bar to a subsequent trial on the same facts 
for collecting men to wage war against toe King, when authority 
for the prosecution under Chapter VI, Indian Penal Code, has not 
been accorded at the time of the first trial(3). Though there is no 
absolute bar to an accused person being again put in peril of a 
fresh trial in respect of the same offence m a case where the first trial 
basendedmanorderQfdtscbarge.it is well recognized and salutary 
rule of law, that a Magistrate of co*ordinate jurisdiction should not 
entertain a fresh complaint in respect of the same offence when it 
is based on facts which were known to the complainant and on 
evidence which] was available when the first trial was beld(4). A 
departure from this rule is in effect an assumption by the Magistrate 
of the powers of the appellate court, and is utterly contrary to 
sound principle(5). A wroogorderof acquittal will not bar a subsequent 
trial under this sectionffi). A clear distinction exists between 
acquittal and discharge and hence, the use of the expression "acquitted" 
in place of " discharge ’* is not a mere clerical error which can be 


[i) Emperor v. Ambaii, 109 1. C 
481-80 Boo. L R 3S0-A,r R.1028B. 
143-52 Bom. <257-20 Cr.Ii .1.545-lOA 
1. Or R 288 ; Jitravi ». Emperor, 40 
B. 07-17 Bom. L B. 881—lG Cr L. J. 
761—81 1. C, 861 ; Emperor v. Jiwan, 
27 I. C 208-37 A 107-13 A. L. J. 4- 
16 Cr. L J 1^4 ; Eoliir Muhammad 
v.£'fn/»oror, 07 1.0. 417 = 27 Ct L. J. 
HOG; cf. Oanapalhiw Emperor. 1C 
M. 808=24 M. L J. 463=13 M. I,. T. 
360= 11 Cr. 1.. 3. 214=19 1 . c. 310 ; Em- 
Umarudditi, 31 A. 317. 


Jagesh, 1C W. N. 67 ; Dhanc^ Eeddy 



(3) SanEawv Croicii, 1 1, B B. 
310 The refusal of An application for 
BSQctiOQ to prosecute a party to judicial 
proceeding, under es. 182, 193 1. P Code 
is not a bar under S. 403, Cr, P. C ,tohis 


Multammad Askari, 20 C. 726 ; 
Emperor y. Kira, 205 P. L. R 19ll«= 
24 P. W. R. 1911 Cr.=ll 1. C 132=13 
Cr. L. J. 364. 

(5) Emperor y. Alias, 124 I. 0. 364 — 
A I B 1929 S 242 ; Pars Hamv. 
Emperor, 115 I. 0. 309 


• •• , x.iiiii)ess t. 1 tKa .Hingh, 3 A. 261; 
Empefor V. ./ImfiHOt Kadar, 116 1. 

C.215*3lBom L.Il 14G-A.I. R. 1929 
Bom 134=30 Cr L.3. C01 , Kilralan v. 


isoiAi/ A **. is i Queen- Jimpressy 

Lana liam, (166S)A. W. N. 90 ; Queen 
V. liobert, 6 W. R. 13 Cr. 
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S. 403.] OF PREVIOUS ACQUITTALS OR SENTENCES 1413 

corrected under section 369 of Cr. P. Code. The acquittal in such 
a case is a bar to all further praceedio^s on the same facts, so long 
as it remains in forced). Where, however, a previous order releasing 
the accused was obviously not intended to operate as their acquittal 
but the intention of the blagistrate making the order was that the 
accused should ultimately be tried for the offence they were arrested 
m a legal manner, such order is no bar under s 403 to their being 
tried again(2). 

Summary dismissal of complaint or discharge of accused does 
not invariably bar inquiry on second complaint on same facts. — The 
dismissal of a complaint, or discharge of the accused is not an acquittal 
for the purposes of this section Therefore an inquiry on a second 
complaint on the same facts, where the first complaint has been sum- 
manly dismissed or the accused is discharged is not absolutely barrcd{3'. 
But when a competent tribunal has dismissed a complaint, another tri- 
bunal of exactly the same powers cannot re-open the same matter on a 
complaint made toit(4), An order that purports to be one of acquittal 
has to be regarded as one of discharge wheo, under the provision of law 
that was applied, only a discharge order could be passed(5). 

Court of competent jurisdiction. — The acquittal or con\lcttonin 
order to aniouQtan effectual defence to the charge, must be by a 
court of competent jurisdiction. A previous acquittal by a court* 
having no jurisdiction to try tbe offence is no bar to a subsequent 
trial for the offence by a court having jurisdiction(6). There can 
be no acquittal unless the court before which the accused is tried 


ft) Narasimha v. Abdul Gafoor, 7 
Wys L J J77 ; Qufen Etnprrss v. 
Hienrania, 12 M 35 , lit re Jadubar, 
S C L. R 359 , Hesta v Croicn. 29 
P. K. 1014 Cr 

(•2) A’o/ar Sardar r Einpt^or, 
A 1. R. 1933 C 871=36 0 \Y. N 1038- 
1932 Cr C. 693; see Itmiigt Swgh 
V Durga Sitigh. A. I R l926 Pat 
292=5 fat. 2i3-7rnt I- T 419-941 O. 
890=27 Cr I, J C98 ^ 


trail JJiit \ . jjiuouu, ‘o ij j iji*> 

7 fr. U J. 297 -(1908) A W. N C7 , 
Emperor V Jllehrbnn, 29 A. 7=3 A 
L.J.5fi2-n90ClA \V N 215-4 Cr I*. 

J. 69; Jlarn Hharos v ilnfiAo'i. 36A 
53-15 Cr L J. 1=22 I. C 145;PHran 
» Stiip-rnr,\.i K. 29’fl A. 293; 
Empretty Eolegnbiml, 29 C. Oil; 
Kuiiji Lai r. Empeior, A. I. R. iOSSA. 

CO ; 1 1. I'hoitttay Emperor, I R. 

1935 A. 69 

(4) Empressv. Adam Khan. 22 A. 
lOG— (180*21 A \V. N ill; /^ania A'ariil a 
V. Sheri, A. 1. R. 1931 A. 87=1931 I'r. ; 


C. 150 ; Afando V. ^nifleror, A. 1, B. 
J927A. 835 

(6) ToUadagu r. Kangarao, 140 I. 
C. 322-34 Cr. Ij J. 12-6 JTad. Cr. 0. 
38C=(1932) 51 AV N. 12SO-5C I. \V 
641-A I. R. 1933 31. 93; A'anV 
Ahmad V ^'wperor, A I R 1931 A. 
014 : Ram Prasad v. Ganpalrao, A. I. 
R. 1931 Nag 215, iDisrharga under 5. 
259) : SuKhala v. Emperor, A I, R. 
1931 A. 141 [Order of disehirge held Im* 
piled): I'Tafarr Emperor, 1&32C. 671, 
(Release ofa-cused io a summoo* cacc) ! 
Uma Singhv Emperor, A I. R. 1933 
Pal 212=14 rat L. T 1C2-12 Pat. 231 
(sltlLing ofl case reported under S 173) ; 
AUBuxy £’»»iperor. A. I. R 1931 A, 
877-32 A L. J. C18=150 1. C lOCC 
(Dismissal lor failure lo examine cen- 
plalnant under S. 200} 

(6) /n re Shankar, SO Dctn L R 
1«3S=A t. R. I9J3 P. MOiMadho * 
Ttirab,9Gl.C 174-15 Cr f. J. T’C 
— I80\V. N 1911; Jli.$a!n Khanr. 
Em/eror, 18 Cr I.J 6IC-39I 0 £90= 
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1414 THE CODE OF CRIMINAL PCOCEDURE (Chap. XXX. 

has jurisdictlon(I). When the conviction and sentence passed upon an 
accused are set aside on the groand that the trym4 Magistrate had no 
jurisdiction, the order of the appellate court setting aside the conviction 
is no obstacle to the accused being retried on the same charge(2). 
Where an offence is tried without jurisdiction, the proceedings 
are void under s 530, post, and the offender, if acquitted 
is liable to be re tried under this section. It is not necessary for 
the High Court to upset the acquittal before the re*trial can be 
had(3\ If the court had jurisdiction there can be no re-trial unless 
the acquittal has been set aside by the High Court on appeal by 
the Local GoveTntnent(4). ‘Competent Court’ in sub-sections (1) 
and (-4) has given rise to conflict of opinion ; the question is whether 
in coDsidering competency alt these considerations are to be taken into 
account (i) authority as regards subject-matter, that is, the class of 
offence, {ii) authority as regards the person, or the class of offender 
(rif) local jurisdiction, (iv) whether seme preliminary condition (eg. 
sanction) has to be fulfilled before the exercise of juri«dtctton 
(lO whether Judge labouis under some personal disqua]iiication(3) 
The Council of Elders established under the Punjab Regulation (IV of 
1887) is a court of competent jurisdiction, for the purposes of this 
section, and a person convicted by such Council cannot be re-tried on 
the same facts(6) A conviction by a village headman in Burma of 
an offence under section 294 ■( the Indian Penal Code bars a further 
trial for the same offence(7). But an acquittal by a village Munsiff in 
Madras does not bar the trial of the accused by a Magistrate(8). A 
trial in Native State bars further trial for the same offence on the 
same facts in British lndia(9). All offences against the Abkari law in 
Bombay being cognizable by a Magistrate of the second class, a person 
tried for any such offence by any such Magistrate, and acquitted, is not 


(1) Hami Iteddi v Seshu Ileddt, 3 
Jr. 48*2 Weir. 756; Samsuddiu, In re, 
22 B. 711. 

(2) NarayanaiKomi ▼. Ixarumba- 
yfram,68Jr 266 

(3) Empress v, ffussain Garhu. 8 
B.aC)7. 

(4) Emperor^ Gustadji. 10 B 181. 

(5) Katju A Das Or. P. C p 381 ; 
Chuhar V. Emperor, A.l. B 1930 Lab, 
1055-129 1,0.224=1930 Or, C 1231= 
82 Cr L. J 2.59 (want of complaint bas 

also 

A. 

- 208 
isin 

- 1926 

Pat. 802 -7 Pat L. T, 383-93 I O. 
929—27 Cr. T< J. 649 (Jurisdiction does 
not refer merely to character or slstae of 
court but refers also to want of joris- 
diction on other grounds such as want 
of sanction under S. 195) ; see also /r» re 
^/lanftar, 113 1. C. 70-30 Bom L R 
1435-A. I. R. 1928 B. 820; Darbari 
Malr. Emperor, m.C. 639-8 A. L. 


J. 1129-12 Cr. ti. J. 575 (Acquittal brJIa- 
gistratedisquahfled under 3 bSQ); Ram 
Pivari Emperor, 1 R 1931 Lah 
199=1931 Cr. C. 319-131 T. p. 373=32 
Cr L J 731-16 A. I, Cr R 352(Ilegal 
conviction is not coneictfon by incompe- 
tent court) \ In re Gnnapofht, 36 M 308 
{S«net«on is not a condition of tompe- 
tencT); Cf Khetra v Emperor^ 23 
Cr Ii J 310=66 1. 0.662=48 0 867 F. 
B : Emperor v. Menghroj, 23 Cr. l! J. 

’ frathnnuefii v. K 
^/yer.A.I. R 1933 H 765 (Acquittal 
by Court wanting in territorial lurisdic- 
tion ) 

18W ^ Empress, 30 P. R. 

i7) Ngae v Empress, 1 Rang. 449=2 
Bur. Ii J 149-761. C. 097=25 Cr Ii 
J. 233=1924 Bang 23 
iftiw^**^**”*’* A^a«/u V. Venkalaiu:ami, 
1927 M. 695-=.53 LI. r,. J. 10.>=28 Cr 
507=101 I G. 891-8 A. I. Cr, B. 
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liable to be tried again for the same oflence(0* 

For the same offence. — To render a former acquittal or conviction 
a defence on a second trial, the offence must be the same(2). If the 
offence be different and based on different facts, though based on the 
same evidence, the previous trial will not bar a second triaU3). A 
practical test is whether the act “or omission comes unde* the same 
penal section and on the facts a reference may be made to the time 
and place of the offence, the inteotion with which it was done nntl the 
like differentiating characteristics. Each case must, therefore, be 
considered on its own facis(4). "Same offence also includes an 
offence -wbith \s involved in the offence with which the accused was 
previously charged "(5). Where a person has been tried for a Specific 
offence and acquitted, and he is subsequently charged with con- 
spiracy of which that offence is alleged to form a part, his acquittal is 
conclusiveffi). 

Same facts. — A person convicted under the Forest Act for felling 
timber in excess of his license cannot, while that conviction remains 
in force, he tried again for felling the same timber merely because 
the evidence of the measurement of the timber given at the first trial 
was incorrect(7). The acquittal of an accused person of an offence 
under s. 427i L P< C , bars a subsequent trial on the same facts for an 
offence of liotingfS}- The acquittal of an accused person of an offence 
under s. 302, 1. P. C., bars a subsequent trial on the same facts for 
an offence uodet s. 201. 1. P. CA91. The acquittal of a person of 
offences of forgery and abetment thereof under the Penal Code bars 
his trial for ao offence under section 82 (c) of the Kegistration Act, 
on the same facts(IO). A person, who has already been convicted of an 
offence under section 12l*A, Penal Code, for a conspiracy to overawe 
the Government of India by means of criminal force, to wit, by causing 
bombs to be thrown at British Officers, cannot, on the same facts, be 
subsequently convicted under- section 120 B, for a conspiracy to kill 
EuropeansUl) The pievious acquittal of an accused on a charge 


fl) AVnjTress V. Gusfaifj, to B. 181 . f.,. . 

(2) Queen v Dtcarhi Nath. 7 W . 

R Cr. 15 

(3) Ganesh Sahu v Emperor. 50 C. 

694-.37 C L .1 320*27 0 W N 654« 

(1923) Cal 657=24 Cr L J. 707 = 73 I C, 

931 ; Lmperor t. Singh, 3 


»»uuutuu<! fcir f O. p 44b, citinB 
Dtcnrhanalh, 7 W. U 15 ; ^Inon, 
Bit 11.0 Xpp,27; ,Vul>fiIor, I Bom. 
B R 15 : Protanna, 3l C. 1007 ; 
Jhabbar. 31 Cr, B J 509 j GooteoT 
9 IV. R SO; Man. 16 C. 6U ; AfaUian, 
15 A. 317, (oil. in linhwt,^ pAtnaSOS: 
S C. 25 Cr. L J. 739 . Mian. 28 A. 313; 
ariffitbs, 21 C. 2G2 ; illui.. of Domlav. 
4 Bom. L. R. 576, TbaJsar. SOP. R. 


(G) Emperorv Lalit Afofton, S8 0. 
559. 

71 San Afya v. Emperor, 3 B B R 
253 =6 t>. L,. J. 412 
(81 Chinnnppa iVaidu In re. (1921) 
M W N.163 = -9L W 31=25 Cr h J 
211=76 t C 708 

^(O^^OrottVi V. Manghnidas. 4 8. L. 

(10) Mauna Saing t. Emperor. 1 
RAUg. 999 = 25 Cr L. J.19i»76 t P 431 
=A I. R. (1921) Bang. 213. 

(11) V. £niperor, 82 1 C 1C9 
*25 Cr. L J 1241. 
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1414 THE CODE OF CRIMINAL PKOCEUURE {Chap. XXX. 

has jurisdiclion(l). When the convictioo and sentence passed upon an 
accused are set aside on the ground that the trying Magistrate had no 
)v«isdKtion. the order of the appellate court setting aside the conviction 
is no obstacle to the accused being retried on the same charge(2). 
Where an offence is tried without jurisdiction, the proceedings 
are void under s. 530, post, and the offender, if acquitted 
is liable to be retried under this section. It is not necessary for 
the High Court to upset the acquittal before the re-trial can be 
had(3\ If the court had jurisdiction there can be no re<trial unless 
the acquittal has been set aside by the High Court on appeal by 
the Local GQvernment(4). 'Competent Court' in sub-sections (l) 
and ( 4 ) has given rise to conflict of opinion ; the question is whether 
in considering competency all these considerations are to be taken into 
ac:ount (t) authority as regards subject-matter, that is, the class of 
offence, («) authority as regards the person, or the .class of offender 
(i'll) local jurisdiction, {iv) whether seme preliminary condition (eg. 
sanction) has to be fulfilled before the exercise of jurisdiction 
fv) whether judge labours under seme personal disqualificatton(5) 
The Council of Elders established undet the Punjab Regulation (IV of 
1887) is a court of competent jurisdiction, for the purposes of this 
section, and a person convicted by such Council cannot be re-tried on 
the same facts(6). A conviction by a village headman in Burma of 
an offence under section 294 • f the Indian Penal Code bars a further 
trial for the same offence(7). But ao acquittal by a village Munsiff in 
Aladras does not bar the trial of the accused by a Magistrate(8}> A 
trial in Native State bars further trial for the same offence on the 
same facts in British lndia(9). All offences against tbe Abkari law in 
Bombay being cognizable by a Magistrate of the second class, a person 
tried for any such offence by any such Magistrate, and acquitted, is not 


(1) Ilami IteddI V Seshu Reddi,Z 
M. 4S=2 Weir. 766; Satnauddin, In re, 
22 B. 711. 

(2) Narayanasicami t. Karwnba- 
f/iram,68M 256 

t^) impress v. Hussain Garhu. S 
B. 807. 

(4) Cmperor V. Guitod/r. 10 B 181. 

(5) Kfttju K Das Cr. P. C p 884 : 


nol refer merely to character or statue of 
court bnt refers alsototranC of jun«- 
dictioD on other grounds such ns rennt 
OfsnnctioD under S. 105} ; see also /n re 
GAonArar. 1131 tl. 70w30 Bom L B. 

Darbari 

Alalr. hmp^or.lQl.C, 839-8 A. L. 


J. 1129 - 12 Cr. L. 3. 675 (Acquittal by Ma- 
gistratodisqualified under S 656);i2ant 
Pit/ari^- Hmperor. A.l R 1931 Lah. 
199=1931 Pr. 0 819-131 T. 0. 373=82 
Cr L J 731-16 A. I Cr R 362(Ilegal 
coDMction is not conviction by incompe- 
tent court) ; fn reGnnapnfhi, 36 M 308 
(Sanction is not a condition of compe- 
tcncT); Cf Khetra v. JSmperor, 23 
Cr L J. 310 = 66 I. 0.662=48 0 867, F. 
B : Emperor v Menghroj, 23 Cr L. J. 
804=66 1. 0. 657 ; Ifathnavelu v. JC. 
S Iyer, A. I R. 1933 M 7G5 (Acquittal 
by Court wanting m territorial Jurisdic- 
tion ) 

(6) Saru'ar v Empress, 30 P. R. 
1881 Cr 

i7) Nfffie V, Empress, 1 Rang 449=2 
Bur. L J 149-76 1 C 097=25 fr. L. 
J. 233=1924 Rang 23 
(8) Jiamn A^airfM v. I'enJcafattcami, 
1927 M. 6'15=53 M. t,. J, 10^=28 Cr 
I. 3 507=101 1 0.891-8 A. I. Cr. R 
178 

(9} TeJa Singh v. Emperor, 73 I. C. 
939424 Cr. L. J 715. • 
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liable to be tried again for the same offence(l). 

For the same offence — To render a former acquittal or conviction 
a defence on a second trial, the offence must be the same(2). If the 
ofence be different and based on different facts, though based on the 
same evidence, the previous trial will not bar a second trial(3). A 
practical test is whether the act or omission comes unde’ the same 
penal section and on the facts a reference may be made to the time 
and place of the offence, the intention with which it was done and tbe 
Hhe diR'erentiating characteristics. Each case must, therefore, be 
considered on us own facts(4). “ Same offence also includes an 
offence which is involved in the offence with which the accused was 
previously charged "(5). Where a person has been tried for a speciBc 
offence and acquitted, and he is sub'sequently charged with con* 
spiracy of which that offence is alleged to form a part, his acquittal is 
conclusivef6l. 

Same facts. — A person convicted under tbe Forest Act for felling 
timber in excess of his license cannot, while that conviction remairs 
in force, be tried again for felling the same timber merely because 
the evidence of the measurement of the timber given at the first trial 
was incorrectC?). The acquittal of an accused person of an offence 
under s. 427, I. P, C., bars a subsequent trial on the same facts for an 
offence of riotuig(8). The acquittal of an accused person of an offence 
under s. 302, 1. P. C.. bars a subsequent trial on the same facts for 
an offence under s. 201, I. F. C.(9). The acquittal of a person of 
offences of forgery and abetment thereof under the Penal Code bars 
bis trial for ao offence under section 82 (c) of tbe Registration Act. 
on the same facts(lO). A person, who has already been convicted of an 
offence under section 121-A, Penal Code, for n conspiracy to overawe 
the Government of India by means of criminal force, to wit, by causing 
bombs to be thrown at British Officers, cannot, on the same facts, be 
subsequently convicted under’ section 120-B, for a conspiracy to kill 
Europeaos(ll). The pievious acquittal of an accused on a charge 


(1) Kmpress^ Gu^lajji, 10 B. IBl. 

(2) Queen v. JJicor^'* Nath, 7 W. 
B. Cr. )5 

(3) Ganesh Sahu^. Emperor. 60 C. 
694«S7 0. L J. 326*27 O W. N 554=. 
(1929) Cal. 657-84 Cr h J. 707-73 1C. 
931; Ltnperor ▼. £iifion Singh, 3 
Pat 603 (5191-6 Pat L.T Sl9-i5Cr. 
h. J 738*81 I. C. 226-(1920 Pat. 126* 
a Pat L. B 13lCr*A 1. R 1935 Pat. 
30 ; lihan v, EmpT**», 15 O. 611 ; 
Emprena v. .Val/ian. 16 A 817. 

(4) Woodrofle'a Cr V C. p.446. cHiob 
Dtcarhanath, 7 \V. R 15 : vt»»cn. 
6M.II 0. App.27; i.S’«l<rrfar. 1 Bom. 
L. R 15, Prosanna, 31 C. 1007; 
Jhabbar, 2l Cc. L J. 609 ; Gooltar. 
9 \V. R. SO; 7*?ioji,^6 <\ 611 ; 


Un— Vv 1. 

(9) Crntm t. Jfanghntdat. 4 P, L. 
R 171 

(10) AUauno Aoin^ r, i'fnp^rnr. I 
Bang 899-25 Cr U J. 191-76 I. C. 131 
-A I. K 11931) Kane. 913, 

(It) iTuwflm w Emperor, 62 I. C. 169 
c3SCr. L J 13U. 
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ADDENDA 


TO THE SECOND VOLUME. 


The References are to pages, lines and footnotes. 


S. Sfll 

Page 1S3S. t&elnotc 3, lino 4, alter 
'SC9’; Detiji Mil r Etnpetor, 1935 
S 193 

F*ge 1310, looXDOte (7) Itna 3 alter 
‘703 *. Moll L\l r Erap'ror. 1935 A 
053-1935 0 C C59. 

S SCO 

Papa 1303. f(' 0 (aot« (C> alter *919’; 
Cbhoier l«) r Tinle lal, 1935 A. 8I5«= 
IJCl.l’. JC3. 

I'apa ISCl. titer (5) Tba order o{ 
tnatlet ctaact be regarded an an order la 
iie nature ol judgment and beoce can be 
altered alter it i< once paeMd and 
ilpned, Cbbotej I al c Tioke Lal. 1915 A 
Si£— 159 1 ( }C3. 

8 375 

FaeolSTS, after tbo pr >ti8)oo of reciion 
Tbli teetioD ii not meiot to eotble a 
court to remedy au important error ig 
prooelurQ wbicb might bate been ealco- 
fated to prejudice (be accused in ibe 
trial and nhieh. in (act, eaosea the trial 
to be Titiated, Emperor r Hari. 1995 
S 145. 

8 see. 


Page 13S7. lootoote (3) line 3 allot 
160 '=S9 B. 350 

S. 403. 


Page 1411, alter (4). SimtUrlj ivbet^ 

a summons has been issued to tbe scout 

ed and tbe complainant does not appear 
on tbe day appointed for tbo appearance 
of the accused and tbe Court acquits tbe 
accused, then be must bo deemed to 
bare been tried mCbfti tbe meaniog 
of this eection, though tbe summons may 
not bare been served and tbe acensed 
may not have appeared Hence a fresh 
complaint is barred by cLts eection. 
Bhnpati V Amio. 1935 C 491— 39C W 
N. 919-157 I C 670 

Page 1413. footnote (0) line 10 after 

‘1022 ’-58 ar. 250 

Page 1416. footnote (4) lino 3 after 
‘56 (2) ’*=58 M. 618. 

B 419 


Page 1458 footnefa «/ iaflv' 

•66’ Pern 'labton r Emeeror, 1935 1. 
426-14 P. 392 = 159 I. C 311. 

6 420 

Pace 14C1. footnote (3> line 3 after 
‘453’ Pons Mahtom « Emperor, 1933 
P.436-14 P 333— 159 I.C 211 


S 431 

Page 1463, footnote '3) line 2 after 
‘69 ‘-63 0 933 

S. 433 

Page 1474, after (6) Where tbs jodg* 
mentof tbe appellate court shows exami* 
nation of evidence without appellants’ 
couo<el, it was held that there was bear- 
ing mtbin this section, Krwal Pirn t’. 
Emjwror, 1935 P 515-16 P. L T C9J- 
153 1 C 331-36 Cr L J I3S4 

Pago 3431, footnoto (2) line 2 after 
‘301’; Polram r. Emperor 1935 Nag 
115-1551 0 35S-31 N L B 316-36 
Cr L J. 740. 

Page 1483, afteriS) ^Ybere on appeal 
from & conviction passed is tbe High 
fourt SeS'ioa, tbe appellate Judge sets 
aside tbe conviction aud orders a retrial, 
but further orders tbit tbe trial should 
beheld not by tbe High Court but by 
•ome other court of competent ^iirisdie- 
t'oo subordinate to tbe appellate court, 
the order pisved is one under S 431(6), 
Hvr. V Emperor, 1935 P 0 122-156 1, 
C.S -39 C W N 939. 

Page 1483, footnote (11) after ‘580’; 
Bbahdeo Bam v. Emperor, 1935 A 679=a 
1935 A. L 3 618. 

5 426 

Page 1503. after (9) Where ati order 
of imprisonment is passed against a 
person under S 120 and tbe eppellate 
Court releases him on bail, tbs period 
during which be was on bail must be 
'kcluded from period of detention, Darsu 
V Emperor 1931 A 615— 57 A. 261 
S i28. 

Page 1507, after (8). But no each 
power 13 vested id tbe Court of Session 
when tbe Court of Session bears an 
appeal from tboAddnional ^essious Judge 
which bas decided tbe case witb the aid 
of Jurors or Assessers, Hon u Emperor, 
1935 0 403=165 1 r 753-1935 0 L B 
956=1935 O W. N. 592 
B 435 

Page 1533 after (2) Tbe Sessions 
Judge has no authority to revise order of 
a District Magistrate passed nndec tba 
p-ovisions of S. 526, Mobamed leabucb 
V Bmpetor. 1935 B 446 
S 436 

Page 1515. footoota (1) line 4, after 
* 1176’ , Abdullah Jan r. Tcti Gnl, 1935 
Pesb. 111. 
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8 437. 

Page 1553, footaota (4) line S after 
*190’ : Bfaatnbbooram v. Emperor, 1S35 
8.231=159 I. 0. 271 

S. 439. 

Page 1567, footnote (9) line 6, after 
*905' : Shivaprasad v, I’ahlaj, 1935 A. 
096. 

Page 1570, footnote (4) line 16 after 
*448' ; Mathura « Chlrra, 10 Luck. 192. 

Page 1579, foornote (a) line 2 after 
‘61* ; Ignatlous v. A'agamma, 1935 B 
192. 

Page 1589 footnote (l) line 8, after 
*341' ; Emperor t> Jaftr Khan, 1935 A. 
814 = 1561. C. 101 (rofisional apphration 
is not to bo regarded as In some sort a 
second appeal on a question of Ian). 

Page 1614 footnote (4) line 2, after *6* ; 
Aleiv Emperor, 62 U. 953. 

S 463 

Page 1639, line 20 after supra. Ketr 
Heading, jVope.— Under Bub. S I, of tbia 
eeotion there does not .appear to be any 
tninnetion upontbe Magistrate or court 
to talcs evidence as to tha capacity of the 
accused to make bis defence. Tbe view 
of the Magistrate or court is m-ade the 
criterion of whether action is reqnired 
under Sab. 8 f2), Emperor e AhmadAU, 
1935 P. 501=16 ?. L T. 838 
8 471. 

Page C48, after (3) If an accused 
deaf and damb is charged aoder 6.411 
1. F. 0. but the knowledge regarding 
stolen nature of property is not proved, 
the case does not eomo under this section. 
Emperor V A deaf and dumb person, 1033 
P. 461=16 P.Ij. T. 668. 

S 476 

Page 1650, footnote (13) after *680’ ; 
Mahalinga v. Emperor, 1935 M. 1044 
elSS I. G. 1040. 

Page 1651, footnote (l) line 2, after 
* • "opala* 

■■ ' •!. 162 
- ■ *=156^ 

Page 1652 footnoto (5) line 2, after 
*310' : of. Narsappa v. Emperor, 59 B. 
845=1935 B. 168 

Page 1652, footnote (6) line 3, after 
*630’ : Harobaran Singh v. Eitpa. 1935 L. 
677. 

Page 1658 footnote (9) line 6, after 
*238’ ; Mabalinga v Emperor, 1935 M. 
1044S168 I. 0.1040. 

Page 1659 after (5). Witness makiog 
diCerent statements in Sessions Court 
and committing Magistrate’s Court is not 
ezeempt from prosecution In alt eases 


true, Empoior V. Jitsing. 1935 N. 145 = 
156 1.0. 257. 

Page 1661, footnote (4) line 2, after 
'862' ; followed In Bal Gobind v Jamna* 
bai. 1935 Nag. 199. 

Page 1661, footnote (5) line 16 after 
*201’ ; Ibn All v Emperor, 1935 A. 603 = 
1935 A. L, i. 395 = 163 I C. 490. 

Page 1662, footnote (6) line 5, after 
*926* = 67 A, 351 

Page 1670, foonota (4) line 3, after 
*474* ; Kewal Pam v Emperor, 1935 P. 
5>5=:CP. L. T. 693=158 I. C. 324- 
S6Cr. LJ. 1354 

Page 1671, after (/) Where no objec- 
tion on the ground of omission to hold a 
preliminary enquiry is raised by tbe 
accused until after be has been con- 
victed, the objoction must fail, Kewal 
Uitm r. Emperor, 1935 P. 515=16 P.L. 
T. 693=168 I. 0. 324=36 Cr. L J. 1834. 

P.>ga 1681, footnote (1) last line after 
8a’=lO Luck 335. 

S. 476 B 

- Page 1686. attsr (7) New Para. 
Pouer vf Attorney , — An appeal from 
an order on a petition under 8 476*A 
does not requite a power of attorney, 
llarcbaran bingh c. Kirpa, 1935 L. 677= 
37 P. L. R 762. 

Pago 1686 footnote (3) line 7. after 
*440' : Shivaprasad v. Pahlad Singh, 
1935 A. 690. 

Page 1686 footnote 6 line S after '683* : 
Abdul Ghani v Ram Mobsn, 1935 A. 
573 = 1935 A. L. J. 671. 

Page 1687 footnote (3) line 20 *167’— 
59 B. 840 

Page 1689 footnote (6) line ,9 aftet 
*435’ ; Bal Govind v. Jamoabai, 1935 
Nag 199 = 31 N. E. R. 870. 

8. 468 

Page 1711 after (9). Bo also an order 
of discharge sball not release tbe iosol- 
veot from any liability under an order 
for maioteoance made onder this section; 
Emperor t). Sardat Muhammad, 1935 
Lab. 758=36 P. L R. 161. 

Page 1717 footnote (13) line 4 after 
*525’ ; Hemanta Kumar t> Monorma, 
1935 a 488=39 0. W. N- 432-61 
O. L. 1. 141=62 C 639. 

Page 1722 footnote (3) Una 2 after 
*Cr.’ : Emperor i> Kuppini Nsioken 1935 
M. 572=1934 M. W.N. 922-1934 M. 
Or. 0 342=67 M. L. J. 493-41 L. W, 
697=165 I. 0. 694=36 Or. L J. 830. 

Page 1722 footnote (11) Ime 10 after 
*623’ ; see also Pal Singh tJ. Nihal Kaur, 
87 P. L. B 609. 

Page 1723 footnote (3) line 6 after 
** 483 *' ; Bbagwati v. Gajadbsr, 158 1,0. 
1123. 

Pago 1728 after (3). But where 
husband was ordered to pay mainteqance 
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TO Tiin sncosD volumh. 

The References are to pages, lines and footnotes. 

S 3f.J S 4Q1 


Tipe JS35. lofflDote 3. Itnt 4. 
'SCO*; Deini M»1 c Emrcfor, 1935 
S 193. 

Tape ISiO, f^C'tnete (7) hoe 9 ikticr 
**03'; Mali La} r Eapeear, 1933 A 
C51-1035 I'r C, C59. 

8 SCO 

T’age 1SC3, f'^otoeie (C' eficr "910 , 
Cbbotey L«t v Tiole Ul, 1933 A. 815= 
liCl. V. 1C3 

!'*(;< ISCl, kfler (3) The order o( 
traotlereinnct be order m 

the nature cl judgment ai.d hence can te 
altered atter >t u once paeaed and 
algaed, Cbhotej I al r Tioke Lai. 19 >3 A 
6<5=150 I < . 193. 

S 3T5 

Tage >373. after (he pr >«i$ioaof rc<.(ion 
Thii aectiou is not meant to eo^t>lo a 
court to remed;' aa 'rnportant error la 

f iroeodute which might hs^e been caleu* 
sted to prejudice the accused lo the 
trial and which, in (tct, eausea the trial 
to be Titiated, Efflperoe o. Han. 1933 
S. 115. 

s seo. 

Page 1387, lootoote (7) Iioe 2 after 
‘160'«69D 850. 

8. i03. 

Page 1411, alter (4). Similatljr wber^ 
a summons has been issued to tbe accus 
ed and the complainant does not appear 
on the da; appointed lor the appearance 
ot the aeeused and the Court aetjoits the 
accused, (hen be must be deemed to 
have been tried witbm the meaniog 


Bhupati 11 Amlo. 1933 C. 49l«39C. W, 
N.919 = 167 I C 670 

Page 1413. footnote (C) line 10 after 
* 1022 ’ = 68 M. 256 

Page 1416. footnote (4) line 2 after 
‘56 (8) ’-=58 M. 6'3. 

8 419. 

Page 1458 footnote IS) line 4 after 
*56' , Pern M«hton t) r.inreror, 1935P. 
428-14 P. 392 = 159 1. C 211, 

S 420 

Page 14Gt, footnote (SI Jloe 9 after 
‘ 453 ■ ; Pom llahtom v Emperor, 1935 
P.426-14 P. 332=159 I. C. 911. 


Page 1463, footoots '3) llao 2 after 
*69 *=62 0 033 

.« 423 

Page 1174, alter (6). Where the judg. 
meat of the appclft'e court sboivs exami. 
nation of evideueo without appellants’ 
couo'et, it was bold (hat there was best* 
fog wilbin this section, Kewal Ram v 
Emperor, I93S P 5I5-IC P. f* T 693=- 
158 I C 824 = 36 Cr L J 1351 

I'epo list, foofnota (2) fins 2 after 
*301* , Potram v Emperor 1935 Nag 
125-155 1 C 258-31 N L R 216=30 
Cf 1. 3. 740 

(’age U82, afteriS) Whereon appeal 
from a consiction passed in the High 
Court Session, the appellate Judge sets 
aside the conviction and orders a retrial, 
but further orders that the trial should 
beheld not by the High Court but by 
aome other court of competent jiirisdie. 
tion subordinate to the appellate court, 
(he order passed is one under S 421(6), 
Hsrl r Emperor, 1935 P. 0. 123-156 1. 
C.3 = 39 0 W.N 929. 

Page HB2, footnote (11) after *680'; 
Sbabdeo Ram v. Emperor, 1935 A 679w 
1985 A. L. J 618. 

S. 420 

Pegs 1.'03, after (9). Where an order 
of Impnsonmpnt la passed against a 
person under S. 120 and the appellate 
Court releases him on bail, the period 
during which he was on bail must be 
excluded from period of detention, Dsrsu 
o Emperor 1934 A. £45=57 A. 264, 

S 428. 

Page 1S07, after (8j. But no soch 
power is vested in the Court of Session 
when the Court of Session hears an 


S 435. 

Page 1533 after (2) The Sessions 
Judge has no authociCy to revise order of 
a District llaglstrate passed under tbe 
p-OTisiouBof S. 528, Ifobamed Issbneb 
v. Emperor, 1935 R. 416. 

8. 4SC. 

Page 1515, footnote (4) Hue 4. after 
• 1176* ; Abdullah Jan r. Tcti Gnl, 1935 
Pash, 141, 
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S, 537. 

Fdge 1933 foonote (3) ; MosaSr 8ingb 
« Emperor, 1935 P 356 = 166 I. 0. SIO^^ 
16 P. 1. T. 410=86 Cr. C J. 901 icom- 
plunce with S. 195 (1) (a) is necessar; 
condition to jurisdiction). 

Page 1912 after (fi) When Magistrate 
has ample ground for apprehending a 
breach of the no tee and he issoes an 
order under S 145, sub.'S (1) the mere 
omission to frame his order in accordance 
with law IS cured by S 537 as no failure 
of justice is caused, Bibi Asghari o. 
Emperor, 1935 O. 316 = 1935 O. W N. 
454=165 1. C. 169 = 1935 0. U R. 257 = 
36 Cr. L J 656. 

Pago 1916 footnote (7) line 4 after ‘171’; 
Deep Chand t;. Emperor, 1935 A. £27= 
1935 A. L. J. 666=1935 Cr. C. 641=167 
I C. 916 = 86 Cr T,. 3. 1260. 

Page 1946 footnote (12) lino 4 after 
*199’ approved in Bishnath v Emperor, 
1935 0 488=157 1. 0. 378-1935 O. 

W.N 922 = 1935 0 L. R. 471—36 Cr 
L.;r. 1198 

Page 1948 footnote (6) line 22 after 
713 : Piarey Lai u Emperor, 1035 O. 
273 = 154 1. 0. 320=1935 0. W.N. 185= 
1935 O.L. R 157. 

Pago 1948 footnote (6) ; Munooo Lai o 
Emperor. 1085 0. 241=1995 O.W.N. 
126 = 1995 0 L. R. 141—154I 0 258. 
1935 Or. 0. 442»86 Cr. L 'J 447. 

Page 1949 footnote (9) line 2 after 
‘101’; Bhaggaa v. Emperor, 1936 0. 
327-1936 0. W. N, 403-1935 O.L B. 
210—184 1 0 901=36 Cr L.3.602. 

Page 1950 footnote (2) line 2 after *75* ; 
sea also Gangs Singh v Emperor, 1995 
A. 647=1935 A. L 3. 423 = 155 I, O 
541 = 1935 Cr, 0, 650=36 Cr. 1.. J.* 763 


(where no prejudice caused, irregularity 
is cured by !;•. 537). 

Page 1958 footnote (2) line 3 after 
•137’=57 A 412 

Page 1954 footnote (4) line 7 after 547, 
referred in Marudamathu v. Ragbara, 68 
M. 427=1935 M, 22 

S. 545. 

Page 1984 after (9). The same view 
is taken by the Judicial Commissioner, 
Peshawar, in a recent case, Mst. Nut 
Sahibi o. Emperor, 1935 Pesfa. 102=157 
I.O 631=36 Cr.L J 1208. 

Page 1985 after (6). Bo also au order 
of compeDsallon out of fine made by the 
Magistrate in a prosecution of the mid- 
wife under 8. S'J4-A, 1. P. C, is illegal 
and without jurisdiction, Maung Sain o 
Emperor. 1935 B. 471. 

Page 1985 footnote (2) after 'Cr' ; sea 
also Ram Prasad v Emperor, 1935 B. 
199=166 I. 0. 957=36 Cr. L. J. 1030. 

S. S46-A 

Page 1987 after (3) Complainant not 
having paid process fees or fee on petition 
of complaint is aot entitled to receive 
such sum under S. 546— A (1), Emperor 
V. Mauog PoEla, 1935 R. 209=156 1. 0, 
980 - 36 Cr. L J. 1048 ' 

S 653 

Page 1992 footnote (2) after '487* ; 
Ma Ngwe V. Maung Ye, 1935 R. 494 
(application of B 559 depends os the 
Question of girl’s age). 

8. 662 

Page 2021 footnote (6) line 4 after 
*666' orerrnled in Vaijappa v. Emperor, 
1935 Dorn. 402-37 Bom. L R. 789=1935 
Cr C. lllO; Emperor v Manebershaw, 
69-B. 352-1935 B, 166. 

Page 2022 footnote (4) line 3 after 
•182’=60S. 614. 


OISTRlCT M.-,r;"TRATE of 

Ab' 
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tbe wife for in»lnt€n»nco Jn Ihe 

4jh nenlh bol bnsbind Rol b^ioR trattd 
I dismit'cd *nd tbe 


hct iprlicit'on ' 


Uhcre7fS*»3CP. L R lGl(p»wneom- 
mUt^ to Jail i» not civil debtor bot 
ordinary r^rener. Such fcraons main- 
tenance expenaes In jail cannot bo 
ordered apainit cpp^llc patlp)- 

Pace 1'29 fooinote (8) line 2 after 
‘JOl*. followed in Emperor c Sardar 
Unhaminad, 1935 Ii 738“86 P. E» R. 


161. 


Page 173J footnote (2) line (2) after 
•391’ ; Ignatiou* « Alagammn, 1935 R. 
193 (»be need not prove habitual ill- 
treatment). , . ,, 

Pace 1734 footnote (8) line 3 aftce 
•Cr.’ s Mohammad Aritullab c Abdol 
Halim. 1935 O 335*1935 O W. H. 
292^19350 L R 173*1511 C.5Cl*3C 
Cr L.J 621 ... 

page 1783 joit after the beading 
•Cancellation of Ordet’-Thle eob-eeclion 
provides lor the caoeelUtion of tba 
order The reaaone given therein for 


Pago 17G1 footiirto (9) line 1 after 
*66' . Abdul Majid v, Emperor 1935 
Cal 473=39 0. W N. 108J. 

S 498 

Page 1787 after (1) New Para. Pesha- 
tear Case The mere fact that a committal 
order has been passed, does not m itself 
afford ro.asODabIe grounds to the Sessions 
Judge for believing that the person so 
committed is guilty of the offence with 
which he Is charged Hence it is no 
bar to a Sessions Judge's granting ball 
to the accQsed, Nisar All r. AbdnJ 
Ilamid, 1935 Posh 101 
S. 510 

Page 1807 loolnote (S) lines 3 after 
•$CV*=67 A. 266. 

3. 630 


Pago 1616 footnote (3) lino 4 after 
*664’ ; Shahbapali t>. Bam Kishan, 63 


Page 1616 fontnoto 15) line 8 after 
‘315’. Sbabapati V. Ham Kirban, 63 
C 861. 


633 


Paco 1663 footnote (9) line 7 after 
*811’ ' Suba p Ah Oauhar, 1933 Lab. 
477*37 P L.B. 170 

B. 536 


Page 1686 footnote (2) line 4 after 
•705' . Bhagomsl v Neor Nabi Khan, 


Magistrate, but she does not apply to 
the High Court for revision of the order 
and subsequently after the birth of a 
child applies again for the mainiensnce 
of herself and her child, only the 
maintenance of the child c»d be 
considered, Ma Saw May t. U Aung. 

after (9). They are not 
really criminal preceedings, Ma Saw May 
V U. Aung 1935 B. 877. 

8. 491 

Page 1767 after (8) But where the 
person u detained in custody under 
Extradition Act. 8 10 over two m^tba 
and no extcntion has been granted by 
the Local Government, the deleption is 
illecal Surian Narayan n Einperor, 
1935 P 419-16 P L T 651 
page 1767 footnote (1) hue S alter 
•ifi51’= 10 Luck, 87. _ _ 

Pace 1769 footnote (3) after '72' i ®- ^ 
e Muhammad Sh^koh.^lO Luck 141. 


and the trial for an oCence which would 
in the ordinary course he by Jury in a 
particular district, may be transferred to 
another district where it would be held 
with the aid of Assessors only. Emperor 
V Haei. 1935 S 145=28 S. L. B. 397- 
167 I C CST-SeCr L J 1161 
Pago 1893 footoote (9) line 9 after 
•122* • Han v Emperor, 1935 P. C. 
122-156 I. 0 8 = 39 OWN. 929=37 
B L B 631 = 37 P L R 513-59 B 496 
36 Cr L. J 978-16 P L T 613=69 
M H. J 122=12 L W. 168 
8. 528 


Page 1763 after (G). 

are meant to avoid possible 


Page 1910 footnote (11) lino 23 after 
*97' Cbhotey Lai V. Tiuke lal, 1935 A 
815=166 I. C 163=36 Cr L J 918= 
1935 A. I. J. 1063 

Page 1914 after (7) The Sessions 
JodRO hns CO authority to revise order of 
» District Magistrate parsed nndec 
the provisions of this section any 
move than the High Court has any 
sneb authority. Mohammad Isahuek r. 
Emperor, 1935 R 416. 
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S. 537. 

Page 1933 foonote (3) ; Moaafir Bingb 
t) Etopetot, 1935 P. S56=15G 1, C. SIO— 
16 P 1. T. 440 = 36 Cr.L. J. 901 icom- 
pliance with 8. 195_{1) (a) is npcessaty 
condition to jurisdiction^ 

Page 1912 after (6) When Magistrate 
has ample ground for apprehending a 
breach of the neice and ho Issaes an 
order under S 145, sub.-S (1) the mere 
omission to frame bis order in accordanco 
rvith law IS cured bj 8 537 as no failure 
of justice is caused, Bibi Aaghaii v. 
Emperor, 1935 0. 316 = 1935 O. W N, 
454=165 I. C. 159 = 1935 0. L. R 257 = 
36 Cr L. J C5G. 

Page 1916 footnote (7) line 4 attar ‘171’; 
Deep Chand V- Emperor, 1935 A. C27«= 
1935 A. L. J 666=lC35Cr. 0.641=167 
I. C. 915-36 Or L. J. 1260 
Page 1946 footnote (12) line 4 after 
'199‘ approved in Bisbnath u Emperor, 
1935 0 438 = 157 I 0 . 378-1935 0. 

W, N 922-1935 0 L. R. 471=36 Cr 
L. J. 1198 

Page 1946 footnote (6) lino 22 after 
713 i Piare? Lai v. Emperor. 1935 0. 
273-164 1 0. 820-1935 OW.N.185- 
1935 0 L. R. 157. ^ 

El 

12 

19 «« « 1 ... 

Page 1949 footnote (3) line 2 after 
‘lOl* t Bhaggao v- Emperor, 1936 0 
827-1935 0. W. N. 408-1935 0 L B. 
210=154 1 0. 901=36 Cr L.J.602. 

, .. i. , 

1935 
I. C. 
76S 


(where no prejudice caused, irregolaritf 
IS cured by 8. 537). 

Page 1958 footnote (2) line 3 after 
•1S7’=57 A 412. 

Page 1354 footnote (4) line 7 after 547, 
referred in Marudamuthu v Hagfaava, 56 
M. 427-1935 M. 22. 

S. 545. 

Page 1984 after (9). The same view 
is taken by the Judicial Commissioner, 
Peshawar, in a reeeot case, Mst. Rur 
Sabibi V. Emperor, 1935 Pesb. 102=157 
1.0 631=36 Cr.L J. 1203. 

Page 1935 after (6). So also an order 
of compensation out of fine made by tbe 
Magistrate In a prosecution of tbe mid- 
wife under 8. Sl>4-A, I, P. C, is illegal 
and without j'urisdiction, Maung 8ain v 
Emperor. 1935 B 471. 

Page 1965 footnote (2) after ‘Cr.’ ; see 
also Bam Prasad v Emperor, 1935 R. 
199-156 1. 0.967=36 Cr. L. J. 1030. 

8. 546-A 

Page 1967 after (3) Complainant not 
having paid process fees or fee on petition 
of complaint is not entitled to receive 
saeh sum under S. 546=A (1). Emperor 
V Maung Po Hla, 1935 R. 203=156 1. 0. 
960=36 Cr L J. 1048 ' 

8. 652 

Page 1997 footnote (3) after ‘487’ S 
Ma Ngwe V. Maung Ye, 1935 B> 494 
(application of 6 552 depends on the 
question of girl’s sge). 

8. 562 

Psge 3021 footnote (6) line 4 alter 
‘666’ overruled in Vaijappa t) Emperor, 
1938 Bom. 402-37 Bom. L B. 739- 1935 
Cr. C JllO; Emperor t>. Manchershaw, 
69- B. S53-1935B. 166. 

Page 2022 footnote (4) line 2 after 
‘182*=59B 614. 
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141G THE CODE or CRIMINAL PROCEDtiRE (Chap. XXX 

under section 498, Penal Code, is not a bar to subsequent proceedings 
under the same section on a charge of subsequent detention(l). It 
would not be right to put the accused man on his trial for the second 
time in respect of the same matters upon which he has already been 
tried and acquitted although the charges not before the court are 
framed in a different manner and under a different section of the 
l.P.C.(2). An accused person who has been acquitted of an offence under 
s 397, Penal Code, cannot be tried again for an offence under s. 307, 
Penal Code, on the same facts{3). When the court has once decided 
that there has been no failure to remove an encroachment and acquitted 
the accused, he is not liable to be tried again and again for failure to 
remove the same encroachment, simply because the same authority 
hopes to get a different decision later on by issuing one notice after 
another relating to the same encroacbment(4). 

Subsequent prosecution on different facts. — Where the prose* 
cution of an accused rests of facts wholly and completely different 
from those on which he was previously prosecuted, the principle of 
autrefoxz acquit cannot be invoVed(5). 

Continuing offence — A person who has been once tried for building 
a house without the sanction of a Municipal Committee and acquitted, 
cannot be retried for the same offence simply on the ground that the 
house continues to stand and thus constitutes a continuous offeiice(6), 

Trial for different offence upon the same facls.'-An accused 
once acquitted cannot be convicted for another offence in respect of the 
same factsf?). An acquittal of an oileoce arising out of certain facts under 
a wrong section will prevent a further inquiry into any offence based on 
the same facts until that acquittal IS set aside(8). But the protection 
offered by this section extends to different offences only when they are 
based on the same facts and fall within the provisions of section 236 
or Section 237(9). A previous conviction under sec. 91-B of the 
Companies Act does not debar a subsequent trial and conviction for 
criminal breach of trust on the same set of facts on the' principle of 
autrefois convict as no alternative charge could be framed in the 
proceedings under the Companies Act(lO). The acquittal of an accused 
person on a charge under section 401 does not debar a Subsequent trial 
and conviction for an offence under section 413, I. P. C.(U). But the 


( 1 ) Wnryam Singh v. Emperor, 20 
Ct.h J. 3-29 p. t, R 52-106 I. C 
830-9 \ I. Cr It. ata ; see bUo ifahbub 
Ali Khan » Crotcn, 4 I^h. L 3 <89 

(2) Emperor v. Jiibbar Afutl, 74 
I. n. 073—43 Cal.92l-2< Cr. L. J.609- 
1923 Cal. 179. 

13) In re Pemwinteha, 148 I, P. 
84t-A. I. R. 1934 M W.N. 41-89 I, 
V.’, 433. 

(4) Jlangaettariar v. Venlato' 
tirami A. t R. 1935 It 56(2). 

^^) Wari/im Singh ». Emperor. 106 
1. C. 339-« A, I. Cr B. 316-29 Cr.L.J 
8—23 P. L. R. 52. But 11 complaloBot 
CBQitot iDstUute A serita of tti»l9 each 
based noon dlflerent eridence, .IfooLt 
Viilai In re, 28 Cr. L. J. 233—93 I. C. 


(6) Saifuddin ». Emperor, 18 Cr. L. 
J 324-33 r. C 436-14 P. W. R 1917 

(7) Sobha ifal r. Emperor, A . I. 
It 1928 Uh. 332-29 Cf. r, J 232-=107 
I. 0 76G. 

(8) Ram Ntdh V. Ram Saran, 26 
O. P. 282-1924 0 G4=35Cr. L. 0 79J- 
61 I. a 314. 

(9) Emprets v. Subedar, 1 Bom. L. 

It 15. 

(10) StangalSeny Emperor. WS I. 
C 650*1. R (1029) Lah 8l0=30rr. r. J. 
954 sA. I. R_1930Lah 67. 

(It) Chajjxi V. Emperor, 8 A I Cr. R, 
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ZolGkar Kbaa 
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The References are to pages. lines and footnotes. 


S. 3C1. 

r»ce 1S35. loetootc S, line 4. atUr 
*8C9*; DetSjl Mil r. Emperor, 1935 
B. 193 

ri^e 1310, loolDQte (7) tine a nltee 
•703 ': Moll Lit r Emperor. 1935 A 
053-1935 fr C C59. 

s. SCO 

P«ge 1SC3. (ootncto (C> alter *919*; 
Chfaouf Ed o Tiote r«I, >935 A. 615-c 
lie 1. r. 1€3 

I'age 13C1, after (S) The order of 
Iraocfereanoot bo regarded er .la order iq 
tbe nature of judgmcnl ar.d hence eao b« 
altered after it it once paeeed and 
cigned, Chbofey fal « Ttoke lal, lOiS A. 
615—150 I. (.193. 

6 375 

Page 1375, after the pt m^iooof rcction 
Tbit aection is sot meeoc to en-vblo a 
court to remedf an important error iq 
procelure nhieh might bare beeacaleu. 
Uted to prejudice tbe accused in tbo 
trial aod irbieh, in (Act, caas«« tbe trial 
to be Titiated. Emperor t Hati, 1935 
S. 145. 

S SS6. 


Page 1357. footnote (3) line 3 after 
ICO '=*69 B. 850 


S. 403. 

Page 1411. after (4), Bimitarly wber^ 
a lummoDS bas been issued to tbe accus- 
ed and tbe complamatit does not appear 
on tbe daj appointed for the appearance 
of tbe accused and tbe Court acguits the 
accused, then be mutt be deemed to 
hare been tried witbin tbe meaning 
Of this section, tbouRb tbe eummons ma; 
not bare been serred and tbe eccuecd 
may not bare appeared Hence a fresh 
complaint is barred by this section, 
Bbupati ti Amio. 1935 1/ 49l=99C.W: 
N.919-167 I C 670 

Page 1413. footnote (C) line 10 after 
‘1022 ’ = 58 11 256 

Page 1416. footnote (4) line 9 after 
‘66(iJ)’=58M 5'3. 

8 419 


Page 1458 footnote (5) line 4 after 
‘66’ Pem Mahton r r-moeror. 1935 1 . 
425-14 P. 892 = 359 I. C 211 
6 420 

Pace 1461, footnote (21 hoe 9 aftee 
‘463' : Pem Mahtom s Emperor. 1935 
P, 426-14 P. 392=159 I. C. 311 


S 43) 

Page 1463. footnote '3) line 2 after 
■69'-62C 983 

.•s m 

Page 1474, after (6) Where the judg- 
ment of the appellate court shows exami- 
nation of evidence without appeJfacts' 
counrel. It was held that there was hear- 
ing within this section, Kewal lUm v. 
Emperor, 1935 P 515-16 P. I T C9d— 
168 1 O 321=36 Cr L. J 1354 

Pago 1481, footnote (2) line S after 
*301'; Petram r Emperor. 1935 Nag 
175-155 1 C 358=31 N L B 346=30 
Cr L. J.740. 

Page 1483, s/fcr(8) Vfbsreon appeal 
from a convictiou possed in tbe High 
Court 8es-ioD, the appellate Judge sets 
aside tbe coovictios and orders a retrial, 
but further orders that the trial should 
be held not by tbe High Court but by 
some other court nf competent jiirisdio- 
tion subordicete to the appellate court, 
theorder passed la one under S 431(6], 
Han tr Emperor, 1935 P. 0 123-1661. 
C.3 -39 0 W N 929. 

Page 1482, footnote (11) after ‘680’; 
Bbabdeo Bam t> Emperor, 1935 A 679— 
1935 A. L. J 618. 

8. 426 

Page 1503, after (9) Where an order 
of imprisonment is passed againat a 
person under S. 120 and the apprllate 
Court releases him on bail, (be period 
during which he was on bail must be 
excluded from period of detention, Darsu 
O Emperor 1934 A 845=57 A. 264 
B 423 

Page 1507, after (8) But no soch 
power 13 aested lu the Court of Sosstorx 
when tbe Court of Session bears an 


8 435 

Page 1533 after (2) Tbe Sessions 
Jodee bas no authority to retisa order ol 
» pistnct Magistrate passed under the 
p-onsioca of 5- 628. Mobamed leahuck 
p Emperor, I93S E 4!6. 

S 48C. 

Page ISIS. lootDote (4) line 4. after 
‘1176' . dbdulfab Jan e. Tcti Gul, 1935 
Pesb, 141. 
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8 437. 

Page 1553, footaota (4) Hue 9 aftee 
*190’ ; Bhambhoorara v. Emperor, 1935 
5.221=159 I. 0. 271 

S. 439. 

Page 1567, footnote (9) line 8, after 
‘905’; Shivaptasad i?. Pahlad, 1935 A, 
696. 

Page 1570, footnote (4) line 16 after 
‘448’ ; Mathura v Chkrn, 10 Luck. 102. 

Pago 1579, ioornote (5) line 2 alter 
‘61’ ; IgnatioQi v A'agamma, 1935 B 
192. 

Page 1689 footnote (1) lia& 8, after 
‘241’ ; Emperor v Jafar Khan, 1935 A. 
614 = 1561, C. 101 (revi&ional appli'^ation 
is not to bo regarded as in some sort a 
second appeal on a question of law). 

Page 1614 footnote (4) line 3, after *6'; 
Alef t> Emperor, 62 0. 952. 

S 463 

Page 1639, line 20 after supra. New 
Heading. iSeope.— Uoder Bub 8. 1, of this 
seotioQ there does sot appear to be any 
isiunction upon the Sfagistrate or court 
to take evidence as to tba capacitp of the 
aconsed to make his defence. The view 
of the Magistrate or court is made the 
criterion of 'Whether action is required 
under Sub. 5 f3), Emperor v- AbmadAli, 
1936 P. 60l=>16 P. L. T, 828. 

S 471. 

Page 643, after (3). If an accused 
deaf and dumb is charged under 6.411 
I, F 0, but the knowledge regarding 
stolen nature of property fs not proved, 
the case does not come under this section. 
Emperor 0 A deaf and dumb person, 1033 
P. 451=16 P.1,. T.668. 

S 476 

Page 1650, footnote (IS) after ‘880’ ; 
Uahalmga ti. Emperor, 1936 51. 1044 
=158 I. 0. 1040, 

l>3ge 1651, footnote (l) line 2, after 
*630’ ; Mahabaleswarappa « Gopala* 
flwami, 1935 M. 673=1936 M W N. 162 
-i4I L. W. 603=1935 M. Cr. <7, 119=166 
I, 0.311-36 Or. L. J. 896. ' 

Page 1652 footnote (S) line 2, after 
*310’ ; cl. Natgappa v. Emperor, 69 B. 
345=1935 B. 168 

Page 1652, footnote (6) line 2, after 
*530’ : Haroharan Singh u Kirpa. 1935 L. 
677. 

Page 1658 footnote (9) line 6, after 
‘288’ : Mahalioga v. Emperor, 1935 M. 
1044sl68 1. 0. 1040. ^ 


merely because subseguent statement is 
true one. Complaint for giving false 
evidence shonid be made generally where 
it is doubtful as to wbieh statement is 


trao, Emperor V. Jitsing. 1935 N. 145 = 
166 1.0. 257. 

Page 1661, footnote (4) line 2, after 
*862' ; followed in Bal Goblnd v Jamna- 
bai. 1935 Nag 199. 

Page 1661. footnote (5) line 16 after 
‘201’ ; Ibn Ah V Emperor, 1935 A. 603 = 
1935 A L. J 395 = 165 I C. 490. 

Page 1662, footnote (6) line 6, after 
•928’=67 A. 351 

Page 1670, foonote (4) line S, after 
*474’ , Eewal Bam v Emperor, 1935 P. 
515=16 P.1,. T. 693=158 1. C. 324- 

36 Or. L J. 1354 

Page 1671, after (<1 Where no objec- 
tion on the ground of omission to hold a 
preliminary enquiry is raised by the 
accused until after be has been con- 
victed, tbs objection must fail, Kewal 
Ritm t'. Emperor, 1935 P, 516=16 P.L. 
T. 693=. 158 I 0. 324=36 Cr. L J. 1354. 

Pige 1681, footnote (1) last line after 
69’=10 Luck 335. 

S. 476 B 

• Page 1686, after (7) New Para. 
Potter of AUorrtey—Sn appeal from 
an order on a petition under S.476-A 
does not requiie a power of attorney, 
Harcbaran bingh v. Eirpa, 1936 L. 677= 

37 P. L, B 762. 

Page 1686 footnote (3) line 7, after 
‘440’ : Shtvaprased v. Pahlad Singh, 
1935 A. 696. 

Page 1686 footnote 6 line 8 after '683' i 
Abdul Gbani v Bam Mohan, 1935 A. 
573-1935 A.L. j. 671. 

Pt^e 1687 footnote (3) line 20 '157'= 
59 B. 340 

Page 1639 footnote (6) line 9 after 
*435' : Bal Qovind v. Jamoabai, 1935 
Nag 199=31 N. L. B. 870 
B. 468 

Page 1711 after (9). Bo also an order 
of discharge ebsll not release the insol- 
vent from any liability under an order 
for maiotsnaDce made under this section; 
Emperor v. Sardar Muhammad, 1935 
Lab 758=36 P. L E. J61. 

Page 1717 footnote (IS) line 4 after 
*625* : Hemanta Kumar v Monorma, 
1935 0. 488=39 0. W. N. 432 = 61 
O. L J. 141=62 0 639. 

Page 1722 footnote (3) line 2 after 
‘Cr.* ; Emperor o Kuppini Naicken 1935 
M. 572=1931 M. W. N. 922 = 1934 M. 
Ce. O 342=67 M. L. J. 493-41 I,. W. 
627=155 I. 0. 694=36 Cr. L. J. 830. 

Page 1722 lootaote (11) line 10 after 
‘623’ ; Bee also Pal Singh v- Nihal Eanr, 
37 P. L. R. 609, 

Page 1733 footnote (3) line 5 after 
“ 488 ” ; Bhagwatl v. Gajadhar, 168 I.O. 
im 

Page 1733 after ^}. But whore 
hnsband was ordered to pay malnteuanoo 
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pcnwi, U. Hr*y t? To. 1935 R. 

4CI7“13 R. 25*15169 1. r.2S3. 

Page 1729 lootoote (3) afict *110'; 
Emr<ror c S'lrdar Mohammad, 1935 
Labors 76Ss3G P, L R ICl {p«rsoD com* 
mitud to jail is not eiril debtor bnt 
ordinar? prlsoser. 8ach rerson's main* 
kcaooe exp«Dtea Id jail cannot be 
ordered against opposite party}. 

Page 1729 footnote (8) line 2 after 
'S91’, lallovcd In Emperor e Sardar 
Mobammad, 1935 L 7&5«SC P. L R. 
1£1. 

Page 1732 footnote (2) line (2) after 
’391* ; Ignationa r. Alagamma. 1935 R. 
192 (ibe need not prore haoUnal 111* 
trealaeot) 

Page 173t footnote (6) line 2 afUt 
'Cr.' ; Mnbammad Atlmllsh e. Abdol 
Halim. 1935 O. 235 *1935 O W N. 
S92-s>19330 L U 172-lSlI C.SCl*S6 
Cr t 3. B91. 

Page 1732 jnst after tbe beadiog 
'Cancellation of Order'— Tbis snb'sectioo 
piorides for tbe eaneellatioa of the 
order Tbe reasons giren therein for 
eaneelUtion ate not eshaottire, Peare; 
U1 o-Karami, 1935 A 977sl59I.C 809. 

Page 1730 footnote (8) line 2 after 
*113’ : see altoCban Toon v Ma Ti, 1935 
B 659=159LC. 8L 

Page 1715 after (1). Where an appli- 
cation for maintenance by a mistress 
nnder this section is diEtnissed ly tbe 
blsgistrate, but ebe does not apply (o 
tbe High Court for revision of the order 
and subsequently after tbe bmb of a 
child applies again for tbe maintenance 
of herself and her child, only tbe 
maintenaneo of the child can be 
considered, 5Ia Saw May t U Anng. 
1935 B. 377 

Page 1715 after (9). They are nqt 
resllT criminal preceedings, Ma Saw May 
t> XJ. Aung 1935 B. 3'^. 


Page 1767 after (8). But where the 
person is detained in custody nnder 
Extradition Act, S 10 orer two months 
sod no estcntion has been granted by 
tbe Local GoTernment, the detention is 
illegal, SuTjan Narayan r Emperor. 
1935 P 419—16 P. L. T 551 

Page 1767 footnote (1) line 3 after 
•JOSS’^IO Luck, 87. 

Page 1769 footnote (2) after "IV ; D. C 
p Mohammad Shikob.^lO Luck HI 

Page 1763 alter (6). Ptorisions in this 
.„i,oo are meant to avoid posaible 
. • »r> arolieanl whoso application 


for ijnasbing of commitment on ground 
of fnsuBieient evidence may be dismissed 
on mciits, Maroti t) Emperor, 1936 Nag 
501-lBN L J,227. ^ 

Page 1761 footnete (9) Jme 4 after 
‘C8* ; Abdul Majid v Emperor 1936 
Cal 473=39 0. W N. !08i. 


S 498 

Page 1787 after (4) New para Peaha- 
tear Cast The more fact that a committal 
order has been passed, docs not in itself 
afford reasonable grounds to the Sessions 
Judge for behaving that the person so 
committed IS guilty of the ofieoee with 
whieh he is charged Hence it !s no 
bar to a Sessions Judge’s granting ball 
to the accused, Nisac AIi v, Abdul 
Hamid, 1935 Pesh 101 

8. 610 

Page 1807 lootuote (2) Hoes 3 after 
•605*«»67 A 256. 

s sso 

Pago 1816 footuote (2} line 4 after 
'C64' ; Sbahbapati v. Basj Eishan, 62 
C ^1. 

Page 1816 footnete 16) line 8 after 
'315', Sbabapati t>. Bam Kishan, 62 
P 861. 

S 523 


Pago 1852 footnote (9) line 7 attoS 
*311’ , 8uba V Ail Osubar, 1933 Lab. 
477=37 P L. R, 176. 

B. 626 


lagd JbSO lOOlDOte ,,uo « aiiei 

•795' , Bhagomal v Noot Nabi Khan 
1936 8 195-1935 Cr C, 1060 


.„w IV. ..u wuicn would 

ID the ordinary Course be by Jary in a 
particular district, may be transferred to 
another district where It would be held 
with the aid of Assessors only, EmoPTne 
V Han. 1935 S 145=28 8 L. K SoVi 
157 I C 697=86 Cr L J. |161 ' 

footnote (9) line 9 after 
122 , Han v Ezoperor, 1935 p p 
132=156 1 0 3-89 O.W.N. S2L0 ? 
B L B 634-37 P L, R. 512-59 B^qr 
36Cr.L J 078-16 P. L T 519 lo 
M L.3 122-42 L.W JCa «3=69 
B. 528 

Page 1910 footnote (111 i,nn no.,. 

1935 A L 3. 1053 ' ^ 

Eage 1914 after f7 ) ts. o , 
JodRo has no antboritv fn Sessions 

tb« 11,, '“'f “li"' 

Hnn tb, H,.!, 

such authoritv nr^v. ia» any 

Emperor, 1935 I^ahuck c. 
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S. 537. 

Page 1938 foonote (3) ; Mosafir 6ingb 
V Emperor. 1935 P 356 = 166 1.0.310- 
16 P I.. T. 440 = 86 Cr. rr. J. 901 (com- 
pliasce witb S. 195 (1) (a) is necessary 
condition to jurisdiction^ 

Page lOli alter (fi) Wbcn Magistrate 
has ample ground for apprehending a 
hreacb of the poice and he issaes an 
order under S I4S, sub.-S. (1) the mere 
omission to frame his order in accordauce 
with law 18 cured by 8 637 as no failure 
of justice IS caused, Bibi Asgbari 
Emperor, 1935 O. 316 = 1935 0. W N. 
454=165 I 0. 169=1935 0. L. R. 257 = 
36 Cr. B. J 656. 

Page >916 footnote (7) line 4 after '171'; 
Deep Chand «. Emperor, 1935 A. C27*= 
1935 A. L. J. CC6=1C35 Cr. C. 641=157 
I.C.9l5»36Cr fuJ.WGO. 

Page <946 footnote (13) line 4 after 
'199' approved in Bisbnath v Emperor, 
1935 0. 488-157 I. 0. 378-1935 O. 
W.N 912-1935 0 L. R. 471-36 Cr. 
L. J. 1198 

Page 1948 footuoie (6) line 23 after 
718 , Fiarey Lai ti. Emperor. 1935 O. 
273-154 1. 0. 320-1935 OW.N.185- 
1935 0. L. R 157. 

Ej 

12 

19 

Page 1949 footnote (8) line 2 after 
‘iOl’; Bhaggan ti Emperor. 1936 0. 
327-1935 0. W. 17. 408-1935 0 L B. 
210=154 1 0 SOL— 36Cr L.J. C02. 

Page 1950 footnote (2) line 2 after '75’ ; 
see also Gangs Stogh v Emperor, 1935 
A. 647-1935 A, L. J. 423 = 155 I. 0 
641-1935 Cr 0.650=36 Cr. l>. J.’ 763 


(where no prejudice caused, irregularity 
18 cared by b. 537). 

Page loss footnote (2) line 3 after 
‘1S7'=57 A 412. 

Page 1354 footnote (4) line 7 after 547. 
referred in Marudamnthu v. Ragfaavs, 58 
M. 427-1935 M. 22. 

8. 545. 

Page 1984 after (9). The same view 
(a taken the Judicial Commissiooer, 
Peshawar, in a recent case, Mst. Kut 
Sahibi V. Emperor, 1935 Pesh, 102=167 
1.0 631=36 Cr.L J. 1208. 

Page 1985 after (6). So also an order 
of eompensetlon out of fine made by the 
Magistrate in a prosecution of the mid- 
wife under 8. 3^4'A, I. P, 0. is illegal 
and without jarisdio^ion, Maung Bain V 
Emperor. 1935 B 47i. 

Page 1985 footnote (2) after 'Cr.' ; see 
also ttam Prasad V Emperor, 1935 R. 
109=156 1. 0. 957=36 Cr, L. J. 1030. 

S. 61C-A 

Pago 3987 after (3) Complainant not 
having paid process fees or fee on petition 
of complaint is net entitled to receive 
such sum under 8. 546— A (IJ. Emperor 
t>. Mauog PoHIa, 1935 R. 209=166 J. 0. 
980-36 Cr L J 1048 ' 

B. 652 

Page 1992 footnote (2) after *487’ J 
Ma Ngwe v Maung Ye, 1935 R. 494 
(application of 8 552 depends os the 
question ol girl's age). 

B. 662 

Page 2021 footnote (6) line 4 after 
'666' overruled in Vaijappa o. Emperor, 
1935 Bom. 402— 37 Bom. L B. 739-1935 
Cr.C 1110; Emperor v. Manchershaw, 
69-B. 352 = 1935 B. 166. 

Page 2023 footnote (4) line 2 after 
•183’=59B 614. 


district M.-.T.'STRATE of 

AL' 
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The References are to patfes* lines and footnotes. 

S.2CI fi <n 


r»fre 1S35. I:»ctncl« 9, lire 1. »lUt 
•5C3'; DetJji Sl*l r rnt^fcr. lt2S 
S. 193. 

r»Fe J3»0. l-ftn-l- n) line 5 »tttT 
•7<W;Mo\l U1 r I'.r.ivrcf. l?5i 
Ci2-lP35rr C fia. 

S ?Cn 

rape 1«C3. l.-^lacte (C' ‘Oli’ . 

CbtoUT L»1 r Tide 1*1. 1935 A. bl5-« 
nCl.r. 1C3. 

r»pe 15&I. *ll*r (S) The ©riet cl 
IraaiJer cinnet be ffpirde J *» *0 otdrr In 
the B»tore o! jodpaenl *rd becfe rtn 
ftttered alUt it l« rnee (tiwd und 
ilsned, Chbotej- 1 »1 r TinVe 1 *1, 1915 A 
6iS-.l«;i.‘M83. 

R 81.1 

P*S*l375,»lttrtber^"'^*''5n ct lecllrn 
TbU»«lian ii net aeirt to enot-le a 
coTjrt to retnedj an irrr?rl»rt«ffo» in 
pfe>i»elnM «bieb tnisht b«to tern ro’eo- 
Ut«d to rrejudire ih« aeeutc>) In tbe 
trial and «hleb, In f«ct, c*u«'« ibettUt 
tnb< tiliated, I'.niperor r Ilarl. 11‘35 
S. 1(9. 

s s«c 

I’aga 13^7. (cotnote (3) line 3 after 
MCO'->99C 850 

S.(03. 

I’aeoKIl, alter (t). fiimllsrly «b»r« 
a aummoci bai been itsucd to (Le aecus 
ed and the complainant due net app<ar 
on tbedaj appointed (or the app.>»rane<> 
of the aeenecd and the t'ourt ar<)iiiu the 
acented, then be tnuit be deemed u> 
hare been tried mlbin the meaDlti^ 
of this aection, though the lommon* mag 
not hare teen eerred and the accuted 
maj not hare appeared Hence a 
complaint Is ^cred by thia rc^tlon, 
Bhupaii c Amio 193' L 49i“S'jC.V», 
11.919-157 I G 070 

Page H13. (ootncle (C) line JO af|/r 
‘ 1022 '=58 51 25C 

Page 1110. loolnote (4) liJie U tlUr 
*56 (2) ’=58 51 6'3 

8 419. 

Page 1158 I'y.tc'be f5) lire 4 a'ur 
‘56’: Pets Wahton p tYi'i' 

426-14 P-392~J'9 I. G 211. 


face lin, f-. ir*u> '3) lire 3 allrr 
•fJ'-CJC 9<» 

*■ 433 

1 ag* 1174. after (0) V.’brr<* il.rjs’e- 
n'nt cl lb* apf.-ll»’e r^ort riarol- 

rati n cl *iilh*i,t app..l!»r.U’ 

Ctnturl, it rti» br-’d lh»l three *»» I rrf* 
Irg mti.ln tbU *o.-tl'n. Krrral lltn r. 

1915 r 515-10 P. t. T C'-'J- 
15*5 I C ?3t-.-.6Cr r.wJ I3*.( 

Pace 1181. f' intte (3) lit* 3 afi.r 
'C0|*. I’ctram r i:inp"cr Ifitj.'ae 
1/5-154 1 C. /58-3t L t; ^IC-SO 
ft t. J 710 

Pape llij. *fur{8) V.'hrrecn appetl 
Item a contitilen prurxl In tb* Jitsh 
frurt P»««lon. the apfiellsle Judge irti 
artjr ih» err.rirttoo ard order* a r*'.rl*1. 
tut lunhef ij.ii the trial il ouU 

be held not by the lltcb Court lul ly 
• 'fae etber eoort d c-mp*tetil Jnri'Jie. 
t'cn tubotJiraie la the apf'clUte pourl, 
the order pa<<M it rre urJer S 43l(5j, 
Hatlc I mjeff-f !9*5P C 132-156 1. 
C. 3 -29 0 V; H 9JJ. 

Pace 118/. /j>.tf.cw (11/ after ’9'0’{ 
SbabJco Itam r lltnrerot. 1935 A t79-» 
1935 A 1.. J CIS. 

8 ISC 

Page 1503. alter (9) Where an nrder 
rl tmpriionmeiit |i piiic'] against a 
|<ftc» ondrr 6 120 and the ag;</}aM 
O.urt rtiratea biin on ball, the [••ti’A 
duriig nbUb be waa on ball rrimt le 
»zrlud<rl from perlol of delentlori, liiriu 
17 nmperor 1931 A 815-57 A 261 

H 428 

Page <507. after (»■) Unt no 
p'i*tT la »»ale-l In the />/Ort >t f'.ilon 
—ben the f>yvrl t| lyrnlon h»«»* an 
app-^l fr'tn the / dej,}. ,,*| 

-ki'b ha« de'H'd t>.e> ta-e *>,(!, ij* »,-J 
t,1 ittr',r% tjf /iMtr ra If’/tlr (?>•.... 
19350 4'//-l'.5I I 7',;-IV;'/ O »' 
t5o*-*!V;5 0 V/. t'fi 


« 435 

lage 1134 af'er 7/e )>,. 



e 4iO 

Pace 1(61, >7, J 9 *'>* 

*453'; P«a IfV'.tor'i r /'.".'/“'yt V/’/, 
P.425-HP. 3?2-ie/>I.r; j,'j 
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tbe wilo upplicd for malntCDiinco la the 
<lh nonlh bat husbacd not beioR traced 
her application was dismissed and ahe 


tenancQ "espenses in jail cannot be 
ordered apainst opposite party). 

Page 1729 footnote (8) line 2 after 
•891’, followed in Emperor v Sardar 
Muhammad, 1935 L 768=36 P. Ii R. 

'^Page 1732 footnote (2) line (2) after 
‘391’ ; Ignations 0. Alagamma, 1935 B. 
193 (she need not prore habitual ill* 
treaUnent). 

Page 1731 footnote (8) line 3 after 
’Cr,‘ ; ilnhammad Asiznllah ». Abduf 
Halim. 1935 0. 235 • 1935 0 Vi. N. 
292=1935 O.L K. 172-15* I. 0.561-86 
Ct L.J 621. , , 

Page 1732 jual tbe beading 


Pita 1718 after (4). Where an appli- 
cation for maintenance by a misiiesa 
under this section is dismissed Ly the 
MsRistrate, but she does not apply to 
the High Conit for revision of tbe order 
and subsequently after the birth of a 
child applies again for the maintenance 
of herself and her child, only tbe 
maintenance of the child Cin be 
considered, Ma Saw May t. U Aung, 

'^PaM 1745 after (9). They ate nqt 
really criminal preeeedings, Ua Saw May 
V U. Anng 1935 B. W. 

Page 176'^ where the 


person IS detained in C^dy 
Extradition Act, S 
and no exteniien 
the Local C 
fjleg»J, Snr; 

1935 P. 419 
PaRO ' 

•1052’- 


3dy under 
months 
inted by 


for quashing of commitment on ground 
of insufficient evidence may be dismissed 
on merits. Maroti V Emperor, 1935 Nag 
202=18 N L. J.227 

Page 1761 footnote (9) line 4 after 
‘68’ : Abdul Ma]id c Emperor 1935 
Cal 473=39 C. W N 1082. 

S 498 

Page 1787 after (4) New Para Pesha- 
U'ar Case The more fact that a committal 
order has been passed, does not in itself 
afford reasonsbie grounds to the Sessions 
Judge for believing that the person so 
committed is guilty of the offence with 
which he IS charged Hence it is no 
bar to a Sessions Judge's granting bail 
to the accused, Misar All v. Abdul 
Hamid, 1935 Pesb 101 

6. 510 

Page 1807 footnote (2) lines 3 aftei 
’86S’-67A 256. 

S. 620 

rage 1646 footucts (3) line 4 after 
‘664’ : Sbahbapati v. Bam Eisban, 63 
0. 861 

Page 1846 footnote <6J lice 8 after 
‘315*, Sbabapati v Bsm Eishan, 62 
0 861, 

5 622 

Pago 1653 footnote (9) line 7 after 
*341': Subao All Gaubar, )933 Lah. 
477-37 P L. B 176. 

S. 526 

Page 1686 footnote li) line 4 after 
‘795’ , Bhagomal v. Noot Nabl Khau, 
1935 S. 195-= 1935 Ct 0. 1060 


10 the ordinary course be by Jury in a 
particular district, may be transferred to 
another district where it would be held 
with the aid of Assessors only. Emperor 
V Ban. 1935 B 145=28 SLR. 897— 
157 I C 697=86 Ct L J. IIDI. 

Page 1893 lootoote (9) line 2 after 
’132', Han v Emperor, 1935 P C. 
123-156 I 0 3=39 OWN. 929=87 
B L B 631=37 P L R 513— 69 D 496 
seCr. L J 978=16 P. L T. 613=69 
M tfc J. 123=42 L W. 158 
6. 538 

1910 footnote (11) line 23 after 
■ holey Lai Y. Tinke lal. 1935 A. 

T. 0. 163=36 Cr. L. J 918-= 
J. 1053. 

4 after (7). The Sessions 
authority to revise order of 
5Iegislrate passed under 
. _ of this section any 
High Coort has any 
. ' ' ' Iiahnch c. 
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8 437. 

Page 1553, footnote (4) line 3 after 
*190’ : Bbambhooram v. Emperor, 1985 
8.231=159 I. 0. 271. 

S. 439 

Page 1567, footnote (9) line 8, after 
‘905’; Sbivaprasad v. PaMad, 1935 A. 
696. 

Page 1570, footnote (4) line 16 after 
•448’ ; Mathura n. Cbkra, 10 Luck. 192. 

Page 1579, foornote (o) line 2 after 
‘61’ ; Ignatjoua v. A'agamma, 1935 B 
192. 

Page 1589 footnote (t) line 8, after 
‘341’ ; Emperor « Jaftr Khan, 1935 A. 
614 = 156 I, G. 101 (retisfonal apphratioo 
is not to be regarded as in some sort a 
second appeal on a question of law). 

Page 1614 footnote (4) line 2, after '6*; 
Alef t) Emperor, 63 C. 952. 

S 463. 

Page 1639, hoe 20 after supra. New 
Heading. iSeope. — Under Bub 8 1, of this 
section there does not appear to be any 
Injanction upon the Magistrate or court 
to take evidence as to the capacity of the 
acoused to make his defence. The view 
of the Magistrate or court Is ro.ade the 
Ciiterlon of whether action is required 
under Sub S f2), Emperor v AhmadAli. 
1935 P, 601=16 P L T 828 
8 471. 

Page 643, after (3) If an accused 
deaf and dumb is charged under 8.411 
I. F 0, but the knowledge regarding 
stolen nature of property Is not proved, 
the case does not come under this section. 
Emperor « A deaf and dumb person, 1933 
P. 451=16 P. L. T.668. 

S 476 

Page 1650, footnote (13) after *680' ; 
Mabalinga u. Emperor, 1935 M. 1044 
elSS I. G 1010. 

page 1651, footnote (l) hne 2. after 
‘630’ ; Mahabaleswarappa v Gopals' 
Bwami, 1935 M. 673=1935 M. W N- 163 
-41 L. W. 603=1035 M, Cr. C. 119=156 
I. 0. 311-36 Or. L. J. 896 

Page 1652 footnote (5) line 2, after 
‘310’ : of. Narsappa u. Emperor, 59 B. 
345=1935 B. 158 

Page 1653, footnote (6) line 3, after 
‘530’ : Haroharan Singh v. Etrpa, 1935 L. 
677. 

Page 1658 footnote (9) line 6, after 
*238’ ; Mabalinga v. Emperor, 1935 U. 
1044=168 I. C. 1010. 

Page 1659 after (5). Witness making 
different statements in Sessions Court 
and committing Magistrate's Court is not 
exeempt from prosccntion In ail cases 
merely because subseguent statement is 
true one. Comalaiot for giving false 
evidence shonld he made 'generally where 
it Is donbttol as to which statement ia 


tine, Emperor v. Jitsing. 1935 N. l45 = 
156 1.0. 257. 

Page 166], footnote (4) line 2, after 
‘663’ ; followed m Bal Gobind v Jamna- 
bai, 1935 Nag 199. 

Page 1661, footnote (5) line 16 after 
*201* , Ibn All i> Emperor, 1935 A. 603— 
1935 A. L. J. 395-155 1 G. 490. 

Page 1662, footnote (6) line 5, after 
*936'=67 A. 351. 

Page 1670, foonote (4) hne 3, after 
*474' : Kewal Bam v. Emperor, 1935 P. 
615=16P. L. T. 693=158 I. C. 324- 

36 Cr, L J. 1354 

Page 1671, after (^1 Where no objec* 
tioa on the ground of omission to hold a 
preitminary enquiry is raised by tbe 
accused until after ha has been con- 
victed, tbe objoetion must fail, Kewal 
Bam ». Emperor, 1935 P. 516 = 16 P.L. 
T. 693=168 I. 0. 324=36 Cr. L J. 1354. 

P.iga 1681, footnote (1) last line after 
69’=10 Luck 835. 

S. 476 B 

. Page 1666. after (7) New Para. 
Power of Attorney.— ha appeal from 
an order on a petition under S 476-A 
does not require a power of attorney, 
Harcbaran biDgh v Kirpa, 1935 L. 677= 

37 P. L B 762, 

Page 1686 footnote (8) line 7, after 
‘440’ : Bhivaprasad v. Pablad Blngh, 
1935 4. 696. 

Page 1686 footnote 6 line S after ‘683’ ; 
Abdul Gbani v Bam Mohan, 19SS A, 
573-1985 A. L. 3. 671. 

Page 1087 footnote (8) line 20 *167'= 
59 B. 840 

Page 1689 fonCnote (6) Ifna 9 after 
*435’ ; Bal Govind v. jamnabai, 1935 
Nag 199=31 N. L R.370. 

S 488 

Page 1711 after (9). Bo also an order 
of discharge shall not release the iosol- 
vent from any liability under an order 
for maintenance made under this section; 
Emperor u. Sardar Muhammad, 1935 
Lah. 758=36 P. L R. 161. 

Page 1717 footnote (13) line 4 after 
‘625* : Hemanta Kumar v Mononna, 
19350. 488=39 0. W. N. 432-CI 
G. L i. 141=62 G 639. 

Pago 1722 footnote (3) line 2 after 
‘Cr.’ : Emperor v Kappini Naicken 1935 
IL 672=t931 M. W. N. 922=1934 M. 
Or. 0 342=67 M. L. J. 493=41 L. W. 
697=165 I. O. 694=36 Or. L. J. 830. 

Page 1722 footnote (11) line 10 after 
*623' ; see also Pal Singh v Nihal Kaur. 
37 P. L. B. 609. 

Page 1733 footnote (3) line 5 after 
•* 488 ” ; Bhagwatl v. Gajadhar, 158 I.O. 
1133. 

Page 1728 after (3). But where 
husband was ordered to pay maintenance 
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acquittal of an accused on a charge under section 400 is a bar to bis 
being prosecuted again on a charge under Section 395 of the Indian 
Penal Code(I). Similarly the acquittal of an accused on a charge 
under section 408 is a bar to bis being prosecuted again on a charge 
under s. 477-A in respect of the «ame itemb{2). The conviction of the 
accused of an offence under section 68 of the Calcu:ta Police Act for 
assaulting the Captain of the ship is a bar to his being prosecuted under 
section 103 (tv) of the Indian Merchants Shipping Act(3). An acquit* 
tal on a charge of a murder is a bar to a second trial on a charge of caus- 
ing disappearance of evidence of the murder(4). An acquittal on a 
charge under section 193 is a bar to a second trial on a charge under ss 
467 and 471 read with s. 120 B of the Penal Code(3}. An acquittal 
on a charge under s. 297* !• P- C.» for having hurt the religious feeling 
by cutting down a tree in a grave-yard is a bar to a second trial for 
thsft(6). An acquittal of offences onder s. 380 and s. 411 of the Penal 
Code, charged in the alternative, bars a subsequent trial for an offence 
under s. S4-A of the Calcutta Police Act(7). An acquittal on a charge 
under section 426, I. P. C., is a bar to the accused being put on his trial 
again under section 379 I. P. C.(8). An acquittal on a charge under 
section 160 of the Penal Code is a bar to the accused being put on his 
trial under section 16 (o) of the Bombay District Police Act(9). 
Where an accused has been tried and acquitted under sections of the 
Indian Penal Code of offences of forgery and abetment thereof, bis sub- 
sequent trial for offences under the Registration Act on the same facts 
is barred under section 403. Cr. F. Code{10). If in n previous trial for 
offence under a different Act a person is convicted nnd the sentence is 
enhanced in view of anothet offence under the Penal Code for which no 
charge was framed, there cannot be subsequent trial for that offence 
inasmuch as the court has taken account of the same previously though 
iodirectly(ll). 

Stolen property. — Where property is stolen at different dates, 
the presumption is that Che property passed from the hands of thief to 
the receiver of the stolen property at different dates and the burden is 
shifted from the Crown to the accused to prove that it passed to him at 
one and the same time. In the absence of such proof, a subsequent 
trial in respect of different items of property stolen on ft different date is 
not barred by the provisions of s- 403, Cr. P. C., by reason of a prior 


(1) Etn'orexs v Subedar, \ Bom L. 
R IS. 

(3) Emperors Jhahhar 49C. 
921 

(3) Alfred Lnird^. Evtperor, po I. 
r. 1013*31 n W N 105=1927 O 221- 
28Cr.T. J 213 


I-ah. 52. 


(7) ifanhari^ Entptrrtr, M 727a 
431 O Ci4=2jr. W. N. 190=191 r L. 3 
193=97 0. L J.414. 

(*) Faif*r Prntnamk v Emperor, 37 
C. L J 253=70 1. C 2i'3=A 1 R IWl 
Cal 407=95 Cr. L J. H9 

(9) Knllatani » Emperor 9 A I. Cr 
R 137=40 t T, R B'ra 3=120 1 C. 210= 
aaCr I. J. 10-12 

(10) MaiingSainx EmperorA Ri^f 
990-23 Cr LJ 191-76 1 C 43I-19J1 
R«rc 211 

(11) Eadashpati v Goppi Koeri, 
1930 C CO 
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S. 537. 

PAgo 1038 fooDote (3) ; Mosafir Singh 
V Emperor. 1935 P. 356*156 1.0.310- 
16 P 1. T. 410 = 36 Or. L. J. 901 leom- 
pliance with S. 195 (1) (a) ia neccssaij 
condition to jarisdictlonl 

Pago 1912 after (6) When Magislrata 
has ample ground for apprehending a 
breach of the poice and he issues an 
order under S 145, sub.-S (1) tbo mere 
omission to frame his order in accordance 
with law IS oured by 8 537 as no faflura 
of justice IS caused, Bibi Asghati o. 
Emperor, 1935 0. 316*1935 O. W N. 
454=165 I. 0. 159=1935 0. Un 257 = 
36 Ct. L. J 656. 

Pago 1946 footnote (7) line 4 alter '171'; 
Deep Chand t! Emperor, 1935 A. f27= 
1935 A. L. J 666=1635 Cr. 0.641 = 157 
I C. 915 = 36 Cr f. J. 1260. 

Page 1946 footnote (12) lino 4 after 
‘199’ approved in Bishnath v Emperor, 
1935 0. 483 = 187 1. C 378-1935 O. 
W.N 922 = 1935 0 L. E. 471—36 Cr. 
L. 3. 1198 

Page 1046 footnote (6) line 22 after 
718 ; Piarcy Lai t; Emperor, 1935 0. 
273-164 1. 0. 320-1935 O.W.N.185-* 
1935 O.Ii. R 167. 

pago 1948 footnote (6) ; ^Iqqdoo Lai v. 
Emperor. 1935 0, 241-1935 O.W.N. 
120=1935 0. L. R. 141— 154 I. 0 258. 
1935 Cr. 0. 412-36 Ct. li J 447. 

Page 1649 footnote (3) line 2 after 
‘101’ ; Bhaggan t>. Emperor. 1936 O. 
827-1935 0. W. II. 408-1936 0. L R. 
210—164 I. 0. 601-36 Cr L. J. C02. 

Page 1950 footnote (2) hoe 2 after *75’ ; 
see also Ganga Singh v Emperor. 1935 
A. 647-1935 A. L J. 423 = 155 I. C 
641-1935 Ct. C. 650=36 Or. f., J.' 763 


(where no prejudice caused, Irregularity 
Is cured by S. 637). 

Page 1059 footnote (2) line 3 after 
•137’=57 A 412. 

Page 1954 footnote (4) lino 7 after 547, 
referred in Marudamathu v Raghava, 58 
M. 427 = 1935 M. 22. 

8. 545. 

Page 1904 after (9). The same view 
is tatren by the Judicial Commissioner, 
Peshawar, m a recent case, Mst. Nur 
Bahibi v. Emperor, 1935 Pesh. 102=167 
1.0 631=36 Cr.L .1. 1208. 

Page 1985 after (6). Bo also an order 
of compensttion out of fine made by the 
Magistrate in a prosecution of the mid* 
wife under S. Z'A-K, I. P. 0. fs illegal 
and without jurisdiction, Maung Sain ti 
Emperor. 1935 R. 471. 

■o... inor. I..t — ‘Cw’ ; geO 

. > R. 


tint 


B. 553 

Page 1992 footnote (3) efts* '<87’ ; 
Ma Ngwe Maung Ye, 1936 B. 494 
(application of S 553 depeude oa tbo 
QUestioD of gill’s age). 

8. 562 

Page 3031 footnote (6) line 4 after 
*666’ overruled in Vaiisppa v Emperor, 
1935 Bom. 402-37 Bom LB. 739-1935 
Cr.C 1110; Emperor t). Mauebershaw, 
69-B. 852-1935 B. J56. 

Page 2022 footnote (4) lino 2 after 
‘182’=59B. 614. 


district M'.''f'^TRATE OF 
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the vKo (or m^latcQAtico in th« 

4ih inenlb bat hn^b^cd not b*lnR traced 
her application rras distnis'^cd and tbe 
attain applied lor malntonanco (or fiEtcen 
laontb* alter Ibo order, it «aa held that 
a varrant could be Irturd (or the rebolo 
period, U. Hpaj LaU r Ma To, 1035 It. 

407=13 K. as-isico 1 . c.aso. 

rage 1739 (ootcote (3) after ‘atO*; 
Erareror r S'vrdar Jfuhammad, 1935 
Lahore 7*S=36 P. L R ICl (person com- 
tnitted to jail it not ciril debtor bnt 
ordinary ptitoner. Such persona main- 
tecance expenses (n jail cannot be 
ordered against opposite party). 

Page 1739 footnote (8) line 3 after 
'891', followed In Emperor tJ Sardar 
Mohammad, 1935 L 758=-3C P.L R. 
161. 

Pago ITS! footnote (9) line (3) after 
'391' ; Ignations e. Altgamma, 1935 R. 
193 (she need not prove habitual ill- 
treatment). 

Page 1731 footnote (6) line 3 after 
*Cr.': Muhammad Aritnltah o Abdof 
Dalim. 1935 0. 0 \V. N. 

892-.1935 0. L. 11, 173=151 I. C.SCfSC 
Cr L.J. 631. 

Page 1733 just after the beading 
'Caneellallon of Order'-Tbls sob-seclioa 
provides for iho caoeeUatioQ of the 
order The reasons given therein (or 
eaneelUtton ate not eshsutilre, Pcarey 
Lale.Naraini. 1935 A 977a|59 I.C 309. 

Psfle 1736 footnote (8) line 3 alter 
*113 ' 5 aer alsoCban Toon t Me Ti. 1935 
H. 9593169 >. 0 81 

Page 1745 after (4) Where an appli- 
cation for maintenance by a xnislrese 
onder this aection is dismissed ly the 
Magistrate, but she does not apply to 
the High Court for revision of the order 
and subsequently after the birth of a 
child applies again for tbs mamienance 
Cl herself and her child, only 
maintenance of the child can be 
coneiaeted, Ma Saw Mey v. U Aung. 

*Tag^'l7«S after (9). They ate net 
really criminal preceedings, Ma Saw May 
C U. Aung 1935 B. «7. 

Pace 1757 after (8) But where the 
eerson is detained in custody under 
IxtradUion Act. 8. IQ over two mwtbs 
iiid no extention has been granted by 
the Local Government, the detention i» 
llleeal. Surian Nar.vyan t). Emperor. 
Vo-ts P 419=19 P. L T 651. 

Page 1757 footnote (1) Ima 3 after 

^°paRa W59 footnote (3) after *73' ^ 

n Muhammad Bb.kob.glOI-«h 141. 


Page 1761 footnote (9) line 4 after 
*66* ; Abdul Majid v Emperor 103S 
Cal 473=39 C, W N. 109J. 

8 498 

Pago 1787 after (4) New Para. Pes^a- 
uarCase The mere (act that a committal 
order has been passed, docs not in itself 
aflord reasonable grounds to the Sessions 
Judge (or believing thst the person so 
committed IS guilty of the ofience with 
which he is charged Hence it is no 
bar to a Sessions Judge's granting bail 
to (ho accused, Nisar All t>. Abdul 
Ilemid. 1935 Pesh 101 
8. 610 

Page 1607 footnote (3) lines 3 alter 
•8C5’=67 A 356. 

S. 530 

Pago 1616 footnote (3) line 4 after 
*661* ; Shabbapali r. Bam Kisbau, 63 
C. 661. 

Page 1646 footnote 15) line 6 after 
*315’. Sbabapati V Ram Kisbau, 63 
G set 

S 523 

Pago 1853 footnote (9) line 7 after 
*311' . 8una r All Osnhar, 1933 Lah. 
477-37 P L R. 376 

8. 526 

Page 1686 footnote '3) line 4 after 
‘795’ , BhsgoiQBl V Noor Nsbi Khan, 
1935 8 195-1935 Cr C. lOCO 


particular district, may be transferred to 
another dutriot where it would be held 
with tho aid of Assessors only. Emperor 
t» Han. 19t5 S 145=38 B ti, B. 897= 
157 I 0 097 = 36 Cr L J. HCl. 

Page 1693 footnote (9) line 9 after 
•J23’J Han v Emperor, 1935 p 0 
133=156 I C 3=39 C W. N. 939=37 
B L B 031 = 37 P L R. 543-69 B 496 
36 Cr. L 3 978=16 P. L T 513=69 
M I..J 132-43 L W ICB 
B. 538 

*97 ;Cbhotey lal V. Tinke Ia1 19<?5 A 
815-156 I C 163=36 L i; j ligi 
1935 A I. J. f053 •' 

, ^ a). The Sessions 

a Distnet ihg.sttate parsed under 
mnreC*‘T S ‘iis Section any 
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acquittal with regard to another item of property(l). The contrary was, 
however, held in the following cases(2). 

Suh-section (2), — Under sab'section (2) a person can be tried for 
any distinct offence for which a separate charge might have been made 
against him under s. 235, notwithstanding that be may have been con* 
victed or acquitted of another offence committed in the same transac- 
tion(3). A person can therefore be convicted under s. 323. I. P. C., 
and also under s. 3 (12), Madras Town Nuisances Act 1889, when 
although the act or series of acts constituting the two offences may be 
the same, they are capable of being viewed from entirely two different 
points of view, the farmer being an offence against an individual and the 
latter against the pub1ic(4). A conviction of theft under section 379 of 
the Indian Penal Code in respect of a certain amount of crude opium 
is no bar to a subsequent trial and conviction of the convict under 
section 9 of the Indian Opium Act. 1878(5). An acquittal on a charge 
for preparation to commit dacoity is no bar toa subsequent trial on the 
same facts for collecting men to wage war against the King(6). An 
acquittal on a charge under s. 155 of the U. P Municipality Act for 
evasion of octroi duty is no bar to a subsequent trial for obstructing and 
assaulting the peons under ss. 186 and 353, I. P. C.(7'. The acquittal 
of an accused person in a case under section 147 of the Penal Code, is 
no bar to his trial for an offence under section 186 of the Code(8). 
The acquitial of an accused person id a case under section 182 of the 
Penal Code, is no bar to his trial for an offence under section 211 of the 
Code(9). The offence of affray and of causiog hurt being distinct from 
each other, the conviction of the accused for affray does not bar their 
subsequent conviction for causiog burt(lO). The conviction of the 
accused (or an offence under the Excise Act does not prevent the 
accused from being subsequently tiled for an offence under the Mer. 
chaodise Marks Act(ll). A previous conviction for being in possession 
of counterfeit coins, under section 243, 1. P. C. does not bar a sub- 
sequent trial under section 210, 1. P. C. for passing other coins, knowing 


(1) D'^dlomaJ V Emperor, 98 I C. 
J04-37 Cr L J 13iG«A 1 R 1937 
Siod 53. G/iu/amo T Emperor, 96 I 
0 120-27 Cr L J 872 
(3‘ Gane$h Sohu t Emperor, tZJ 
C. 931=37 I. L J. 326=27 OWN 564= 
19r3 lal. 657=50 C 694=21 Cr. L J. 
707; Afuntva ». Emperor. A 1. U. 
1925 Oudb. 293=20 Cr. L. J, 1=83 I. C* 
4fll ; Ishan v Emprei^. 15 0. SU ; 
Sheo Cftaran v Emperor, 73 I 0 
620=21 A. L J. 889=45 All 485=24 Cr. 
I>.J C32=A. I ft 1923 Alt. 547 ; Em- 
peror V. Di»han Sivgh.^X I C. 22C= 
(192«) Pat. 126-5 P. J..T 319-2 P. I,. 
K.lSl Cr.-S Pat. 603-25 Pr.LJ. 738= 
A. I. H 1925 Pat. 20. 

(3) Salbxah *. Kandattcami, (1932) 
M. W. N. 105-C2 M I. J. 197=A,I.R. 
1931 51. SCJ'-S M Cr. O 19-35 L W. 
2C5— 1932 Cr C. 295. 

(4) Ibid. 


(5) Emperor » Deohi, 48 A. 480=24 
A Ii.J. 559-95 1 0 287=L R 7 A. 95 
Cr.=1926 A. 405-27 Cr. L J. 767. 

(G) San Daw r. Emperor, 1 L. B. 
B 810 F. B 

(7) Abdul Rniltid v. Unrish Chen- 
dra, 22 I C. 1Q1=A. 1. R. 1929 A. 
940 = 80rr L J. 1153-Ina. Eul.(1930) 
AH. 9-1930 A L. J. 218. 


(8) Tanuk Lai t Emperor, 22 Cr. 
L J. 222-60 I 0. 331 = 1 Pat. L. T. 
654 

(9) Thakar Singh v. Chatlar Pal, 
140 P. L. R 1910=20 P. R. 1910 Cr. 
-SO P. W. R. 1910 Cr =11 Cr. L. J. 


tlO) Jtam Sukh v. Emperor, Ij. B. 6 
A Cr 41-47 All 284— 21A.L J. 8=fiG 
I O 64—26 Cr. L J. CS8-A. I. R. 1925 
All. 299. 


(11) Empren v. Croft. 23 0. 174. 



DlSTRin magistrate of 
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exempts tbe dismissal of a complaint under section 249, the discharge of 
the accused or any entry made upon a charge under section 273 from 
the category of orders headed “ Acquittal Ths omission of acquittal 
under section 2f7 or 345 or 494 is significant, inasmuch as the Legis- 
lature regarded the orders under those sections as having the same force 
and effect as an acquittal after a regular and full trial(l). See notes 
above under tlie head “ Conviction or Acquittal 

Appeal. — Where an accused is acquitted of a certain charge in an 
appeal, the Judge cannot come to an adverse conclusion against him in 
respect of the same matter when deciding a subsequent appeal(2}. 

Revision. — Where subsequent proceedings are primn facie 
barred under sub-section (1) by acquittal of accused in prior proceedings 
but this ground is not taken by the accused in the revision petition 
filed against the conviction lo the subsequent proceedings, tbe High 
Court is entitled to take notice of the fact suo mot;((3) 

The English Law. — The same principle is applied to English 
criminal decisions, where, in order to establish a plea of autrefois 
acquit which, as has been explained in an earlier chapter of 
the work (4), is in substance, neither more nor less than a plea 
of estoppel per rein judicatam under another name, based 
QQ tbe same theory, and subject to tbe same rules, it must appear 
that tbe oHence of which the accused was acquitted is, in substance, 
identical with the offence charged in tbe second proceedings. 
Whenever this substantial identity is established, the plea prevailslS). 


(1) Ham ifahto v. £'mperor. 61 1. 
C 60 (60) 

(0) Emperor t. Munnoo. k. I. B. 
19t3 0. 470 

(31 Pamhri^hna V. Shanker. A I. 
B 1035 Nflg. S5 

(4) Spenc#r Boner uu Res iudicata, 
1934 E4 p 121und8 51 thereol. 

(5) Spencer Bower on iZe«> 
judicata, 1021 Ed p. 131. (As 
in R. V V'lndereomh, (1796). 
2 Leach 709, Exch. Cli (acquittal o( 
bUTglary Is n o tar to soliseqne'nt iDdictTural 
fot attempt to commit burglary por 
Cur., at pp 716— 7J1) ; All. Uen y. 
ittlltr. (lR17i 6 Fries 105 (condemnatioti 
cl go^e undar a certain revenue statute 
UP estoppol against party resisiiog on 
Information under a diS*rent retenue 
statute thouch in respect of ths same 
Roods (per Bicbatds 0 B at p. 214); 

T. Zfird, 11851), 2 Den 94 twbero it 
Wes held that, in tbe peculiar circum- 
stances of ibat case a man acquitted on 
an indictment (or murder could not 
hare been convicted ol an assanlt. 
notwithstauding. 7 W. 4 A 1 VlCt 
C 85 S 11, and that, accordingly, 
such acquittal was no bar to 
a subsequent indielment for asaanUl; 
R. T. Green. (165C) I Dears and B.llS 
tac^uittalonladictmeut lor stealing goods 


dictrecnt for murder, a plea of autrefois 
ac?uil alleging an acquittal on a former 
indictment for wounding with intent to 
murder the same person, was held bad, 
on demurrer, for not a'ernng the identity 
of tbe two oBences : per I ollock C. B , at 
pp 462. 483 : Jlartin B . at p. 483 (*• Is 
the crime here one and the same? Eow 
the offence (or wht’h the prisoner has 
been tried was one of Intent, and was, 
therefore, complete the moment the stab 
was given, whereas tbe oQence (or which 
be ie now indicted could only be consum- 
mated hy the death of the pstty") and 
WiUes J., at p 463 (" It could not be 
assumed that the Jury negatived tbe 
wounding, therefore. If the woundiog, 
coupled with circumstances not showing 
an intentioa lo kill, might constitute 
murder, the prisoner onght now to be 
tried for that oHenco '’) R v. Dungey, 
(186t) 4 F A. P. 90, acquittal on indict- 
ment tor rape, and assault with intent to 
commit a rape, held no bar to an Indict- 
ment tor H common assault (per Wiles, J. 
at p. 103), because at Common law the 
ptiaoocr could not havo been convicted o{ 
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them to be counterfeited(l). Bat a person who has been acquitted of 
an offence under sec. 63 of the Mysore Excise Regulation for non-pay. 
ment of compensation fee levied for cutting and removing some toddy 
trees cannot be tried again for an offence under section 427 of the 
Indian Penal Code(2). Similarly a person who has been tried and 
acquitted of offences under sections 201 and 202, I. P. C. cannot be 
tried again for an offence under s 176,1 P. C.f3). A trial in respect cf 
a gross sum for which a breach of trust was alleged to have been com* 
mitted betneen tv-o specified dates does not bar a second trial in respect 
cf an offence alleged to have been committed on intermediate days but 
not included in the gross sum(4). A trial in respect of criminal 
conspiracy does not bar a second trial in respect of the separate cflences 
of cheating In pursuance of that corspiracy(5). Conversely an accused 
person let off at a former trial in respect of an offence committed in 
furtherance of the object of a criminal conspiracy can subsequently 
be charged for the offence of conspiiacy(6). Where the facts which 
can be proved clearly disclose two distinct offences and only two, vts.. 
the offence of theft and the offence of forgery the case is One to which 
s 235 (1) applies and hence the acquittal of the accused for the theft 
of the blanlc Railway ticket is no bar to a subsequent trial of bis for 
forgery by making certain entires thereoii(7). Where two indictments 
are essentially different and relate to independent transactions, acquittal 
under one does not bar complaints with reference to otber(8). Where 
the members of an unlawful assembly trespass upon the lard of several 
persons and cause damage to their crops in the course of a not, a 
separate offence of trespass and mischief can be charged against the 
members of the assembly in respect of each separate holding which is 
damaged, and acquittal of conviction in respect of damage caused to 
the holdings of some of the owners is no bar to their tr;a] for offences in 
connection with the properties of the other ovvners(9). Conviction of an 
accused person for an offence under s. 160, Penal Code, on prosecution 
initiated by the police against both the accused and the complainant 
in which both were sentenced to varying fines, does not bar the sub- 
sequent prosecutioo of the accused for offences under ss. 323 and 147, 
Penal Code, on complaint laid by the complainant. For in the previous 
prosecution the chaiges under ss. 323 and 147, could have been joined 
against the present accused under s. 235 ll)(10). Where (lie charges 


(II Emperor v Prasaniia, 31 C. 
1007 

(2) Ankainppfi v. Govt of Jilusore, 
TMys. I.J443. 

(}' Sharbekhan v Emperor, IOC 
W. N 518 

(41 7?ry»Mn;i Das v. Empefor, 53 A 
411-A. 1. R 1031 A. 200=15 A I Cr. 
R 478=13 UK.\. Cr.C9»H3 Cr.UJ.876 
-12 L R A Cr tP=l931 f'r.r 224-29 
A. L. J 08 ~129 I. C 638; Sagtniifa 
Noth V. Emperor, 50 0. 639 

<61 Oehhavtal v. Emperor, 69 B, 
23-A. I B. 1033 B 447-33 Bom. I, B 
993; or for ftdlOerenteontpirary • ^6dul 


Itehman t. Kwperor, 4 I R. 1913 C 
316 

(6) Ram Das v. Emperor, A. 1. R. 
A. 6J. 

(7) Sritanga C'Aanor t Emr^ror. 
A. I. R. 1931 JI C73=(I93I)M \V N. 
OOt—inai M. Cr. C.2Gl-t0 L W.tOG 
-151 I C. 154 

(9) Ilukam Singh v. E-iperor. 29 
A L J. 83- A. I R 19 50 A 91- 1930 Cr. 
O 81; Datehandx, Emperor, A. I. R. 
1913 fat CTO 

19) Ghana » Emperor, 123 I. C. 
78-A I B. 1929 fat. 710 
(10) In re Dodhu Katu. 118 I. C. 
693—81 Bom. U R. 922—SO Cr I- J. 
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grounds exist for its interferencell). Where the High Court has 
heard an application for revision and passed orders thereon, after going 
into facts of the case and exercising its powers as an appellate court 
under ss. 423-439, it cannot afterwards hear an appeal in the same 
case(2). An appeal from an order of conviction previously revised by 
the High Court under revisional powers is inadmissible(3). No appeal 
lies from an order granting sanction (now aholished) under s. 195, 
s»^riT(4). Nor from an order restoring possession of immoveable pro- 
perty under s. 522, /)os<(5). Nor from an order dismissing a com- 
plaint for non-appearance of a complaioant(6). Nor from an order 
passed under s. 22 of the Cattle Trespass Act, awarding compensation 
for illegal seizure of cattle(7). 

Privy Council appeal in criminal matters. — The King in Council 
is not a court of criminal appeal and the power in the Sovereign to 
entertain appeals' of this character is only to be exercised when there 
has been such a gross denial of the principles of natural justice as 
has been defined in numerous cases(8). If the Judicial Committee 
comes to the conclusion that, by some disregard of the forms of legal 
process, or by some violation of the principles of natural justice or 
otherwise, some substantial and grave injustice has been done, then 
whatever doubt it may have of the appellant's innocence, or whatever 
suspicions it may entertain of his guilt, or however great may be its 
reluctance to interfere with, or overrule, the decisions of the Indian 
courts in ctitninal matters, it is bound to advise His Majesty that tbe 
conviction should not be allowed to staQd{9). Tbe reception of wholly 
inadmissible evidence and tbe use of that evidence, when admitted, to 
the prejudice of the accused coupled with the absence of all reliable 
evidence of tbe accused's guilt, constitute substantial and grave injustice 
and a conviction based thereupon cannot stand(]0). However strong 
and convincing the evidence of au adequate motive may be, that evidence 
can never counteract the harm done by the reception of inadmissible 
evidence, or the injustice its use may lead to, nor by itself supply tbe 
want of all reliable evidence direct or circumstantial of tbe commission 


(1> Keshab Chunder t. AihO 
JJfUy. 2'i C. 998; JCjnprfSs y Dad- 
rorfc/in. SB. 197; Dmpreta y.Chagon 
Doyaram, 14 B SSI. 

, (3) Empreisy. A'onfiia, (1890) A. W. 
N Q25. 

(3) Empress v. R:>mdas, (1883) A. 
W. N. I 

(4) Uattan y Tola, 15 

»al 

■ ■ ■ . I . • ial 

7 O L. J. 871. 

t5) Jtam Chandra t. Nobhi, 26 C. 
C30. 

(C) Narayatisami, 2 ^Yei^, SOS. 

(7) Empiest y. Ilaya LaUtvia, 10 
D. 330 

(fi) Jfiiruco Goundan r. Emperor, 
26C.NY.B. 67 P. C.; Taba Singh t. 



4 Cr. 
- 369; 

DalSinghy Emperor, H 0. 876=16 
A. L.J. 475-19 Bom. L. R. 610-»2l 0. 
W. N. 018=33 M L J. 655=18 Cr. L. J. 
47t P. C. ; Abdul llahman y. Em- 
peror, 6 RaDg. 63»6Bur. L J. 65=39 
Bom. li B 613-31 C. W. N 271-62 
M.DJ. 685-25 A L. J. 117 = 26 Cr. L. 
J. 259-1927 V. V. 44; Channing 
Arnold y. Emperor, il C. 1023-18 C 
W. N. 785-16 Cr. L. J. 809; Jn rA 
VtUrt, (1087) 19 A. C. 4S9; Alla 
Jlohammad v. Emperor, 3 Cr. taw, 

r. o. 1. 

(lo; Ibid. 
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Whenever it «s not, the plea is defeated(l). The criterion of this 
identity is stated in two diHerent ways by the different authorities. 
It IS sometimes said that the proper test ts to inquire whether the 


a commoD assault on tbo former indict- 
ment, though, since the pissing of the 
Crimicil Law Amendment Act 18S5 (48 
& 49 Vict C 00), S 9. which empowered 
a Jury to acquit of the felony, and con- 
vict of the lesser cfience. such a plea 
Would tow be sustained , R. v O'iJrfcn, 
(1982), 15 Cox Cr Cas 29 (acquit- 
ted of larceny cf goods, on the ground 
that the alleged goods were fixtures, is no 
hat to an indictment for stealing the 
fiituces, described as such, under S 31 
of the Lsrcency Act, 1851; per Lord Co- 
leridge C J at p 31); R. i Qitmore, 
{1632), 15 Cox Cr. Cas 85 (acquitted on 
indictment lor the felonious act of throw- 
ing things on to a railway with intent to 
endanger safety of passengers, under a 
certain eoactment, held no bar to indict- 
ment lor an unlawful act of this descrip- 
tion made a misdemeanour by another 
ecactmeot, though without latent ; per 
floddlesion B , at pp 87. 83): Dollard 
y. Sprxng. (^1837). 51 J. P. 601. Di». Ct. 


undei another section); R. Ollis, 
(1900) 2 Q B. 768, Dlv. Ct (acquittal on 
indictment for obtaining a cneque by 


per Lord Russell C. J. at p. 764, and 
WnghtJ.atpp. 769, 770). t Barron. 
{X914) 2 K. B. 870, Ct. of Crim. App 
(acquittal on indictment for sodomy is no 
bar to suhseqnent indictment for gross 
indecency (pet Cue, at pp. 67 A— 676) ; 
R V. Jiupperberg, (1918), 13 Cr. App. 
Cas. IC6 acquittal on indictment for 
conspiring with another to commit an 


593, t)l« Ct (an acquittal on an Inlov- 
mation lor using premises occupied by 
the defendant for the purposes of betting, 
contrary to as 1, 3 of tbe Petting Act, 
1653, Is no bar to a summons eharpng 
tbe defendant that he, being the bolder 
of a justices' Iiceneo to sell iatosicaiing 
liquors by retail, aullcroj his lireosed 
premise-! to be used in eontrarcDtfoD of 

79 of thu Lloeuslus Consolidation 


Act, 1910 per Lord Heading 0 J at. pp, 
603 — 605) Cp the cases under S 6 of tbe 
Habeas Corpus Act, 1679 (31 Car. 2. c 2) 
in which it was held that a writ of 
Habeas Corpus, or similar order 
discharging a man from custody, and 
pronouncing bis arrest or detention 
to bo illegal on the ground that 
DO such offence as is alleged to have 
justified it is disclosed, or that the 
warrant On which be was detained shows 
no valid cause for bis detention is no bat 
to a second arrest for a diQerout offence, 
or uoder a reguUr warrant or procedure 
AU Gen for Hong Rang y. fCuola- 

C.V-I; T I’ S T> P «Wfl 


(1) Spencer Bower on Res judicata 
1924. Ed. p. 131. As in R. v. 
Clark. 1830 1 Brod d. B 473 (wbero. 
to an indictment for pouriog vitriol down 
a child’s throat, sod malting him bold 
tbe vitriol ID his mouth, whereby 
the ebild's mouth and throat were in- 
juted. and death was caused, a plea of 
autrefois acquit, setting up a previous 
acquittal on a charge of causing the 
child’s death by psunog vitriol down his 
throat, was altoaed); R. v. Sheen, 
(1827). 2 I*, i P. C31 (per Burrough J., 
St p (539); R v. Alringlnn. 1861). 1 B. 
&. H 638 (dismissal of forme* complaint 
cf asoauU and battery IS a bar to icdict- 

mont for assault and battery, eod 
malicioua cutting and wounding, etc.; 
por Cockbnrn, 0. J at pp C9C. 697. and 
Blachburn 0. J at p 697, 693, holding 
that tbe addition of circumstanc- 
*e of aggravation in the ' later 
charge did not destroy the substantial 
indentity of tbo two oCences); R. 
y. Braekenridge. (1881), 58 J P-^293. 


committed tbecS-'oeem any cne ef the 
elevcu days ; p«.>r Lord Esher, U E. «t p. 
45S] Cp. the foreign criminal lsm 
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405* person whose application under seo 

tion 89 for the delivery of property or 

'"’Spto- the proceeds of the sale thereof has been 
tion for reitotation j-ejected by any court, may appeal to the 
ofoiiaciiea property. (.q .^^jjioh appeals Ordinarily lie from 

the sentences of the former court. 

*' Ordinarily lie.'' — This term ordinarily refers to a tribunal to 
^vbicb appeals lie in the majority of cases, even though in a particular 
instance, the appeal may lie to another tiibunaUl). An appeal from 
the District Magistrate's order rejecting application for restoration 
of the property attached under s. 89 lies to the Sessions Judge under this 
section(2). 

Appaaiirometdet 406- Any person who has been 
requiring teourity ordered under section 118 to give security 
^ice^or^for goS for keeping the peace or for good beha- 
bcbarionr. viour may appeal against such order— 

(а) if made by a Presidency Magistrate, to the 
High Court;. 

(б) if made by any other Magistrate, to the 

Court of Session : 

Provided that the Local Government may, by 
notldoatlon in the local official gazette, direct that in 
any district specified in the notification, appeals from 
such orders made by a Magistrate other than the District 
Magistrate or a Presidency Magistrate shall lie to the 
District Magistrate and not to the Court of Session : 

Provided further, that nothing in this section shall 
apply to persons the proceedings against whom are 
laid before a Sessions Judge in accordance with the 
provisions of sub-section (2) or sub-section (S-A) of sec- 
tion 123. 

Amendment.— This section has been re*drafted by section 109 of 
Act No. XVlIl of 1923. The principal changes introduced are: 
»v — ,.t !- -11 j!. . -s also ; (m) orders by District Magis- 

' ' " * are also made subject to appeal; 

• ' ' >urt from a Presidency Magistrate's 

■ ‘ ’ from other Magistrate’s order ; only 

under a special notHicatioa under the first proviso, the appeal will lie 
to the District Magistrate. 

Scope of the section.— This section applies only to an order 
requiring security under section 118; an order to furnish security under 
section 106, being a separate order and not part of a sentence, is not 
appealab]e(3). The order of a Sessions Judge under s. 406 discharging 
a person under security under s, 168 is not an original or appellate 
order of acquittal Within s. 417 irt/ra and the Local Government has 


(1) InreAnatil liamehandra, 11 B. 
J33 5 Uoddu Jiamayya r. Chilluri 
Hurayyo, S3 M. L. J. isO, 


(3) Crotcn T. Afultan Sinnlt, S Lab, 
L. J. 89*= 82 r. R. 1010 Cr. 

(8) 2 Weir. 4C0. 
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of the crime with which an accused person may be cbarged(l). When 
there- has been evidence before the court below and the court below has 
come to a conclusion upon that evidence their Lordships of the Privy 
Council will not disturb that conclusion, they will only interfere, where 
there has been a gross miscarriage of justice or gross abuse of the forms 
of legal process(2). The power of the Privy Council to entertain 
appeals arises not from the relation -of the Board to the court below, as 
a court of criminal appeal, but as the Privy Council advising the 
Sovereign with regard to the exercise of the prerogative. The preroga* 
tive is that remnant of the power of the Crown which remains to the 
Crown to interfere with tribunals of justice. With Indian’s march to 
self-government, this prerogative has been diminishing. Therefore, 
unless it can be proved that there was no proper trial at all, that the 
forms of all judicial procedure were disregarded, not merely according 
to local ordinances, but according to the unvarying character, which is 
common to all, the Privy Council cannot interfere. If there is anything 
very very gross, It might come under the same category, but even then, 
the Crown has to be extraordinarily cautious in asserting the survivor 
even of that very restricted prerogative which existed fifty years ago, 
but which may not exist now. The Privy Council cannot take cogniz- 
ance of a mere mistake which the court m India has made in the 
exercise of its jurisdiction. Where justice has not been set at naught, 
the Privy Council has no jurisdictioo(3). The Judicial Committee of 
the Privy Council does not lightly interfere io criminal cases; but where 
justice had been gravely and injuriously miscarried, and the sentence 
pronounced against the appellant formed an invasion of bis liberty and 
denial of his just rights as a citizeo, their Lordships felt called upon to 
interfeie(4). It would, however, be contrary to the practice of the Board 
and very mischievous if any countenance were given to the view that an 
appeal would be allowed to every case in which it would be shown that 
the learned Judge misdirected the Jury(5}. 

Certificate of fitness . — The Code does not provide for an application 
for leave to appeal to Privy Council from sentence of death being 
entertained by any High Court ; such application canonly be'entertained 
by chartered High Courts under cl. 41 of the Letters PateDt(6). 
Before granting the certificate that the case is a fit one for appeal to 
the Privy Council, the High Court must be satisfied that there is a 
reasonable ground for thiokmg that grave aod substantial injustice may 
have been done by reason of some departure from the principles of 
natural justice!?). • •• • - 


( 1 ) Ibid. 

W Uegur. Emperor. A. hH {I93S) 
P.O. IS0-6L 238-7 U L J 8J1— 69 
I.O. 3-2CCr. T. 3. 1059-36 P. L. B 
981 : Abdul liehman t. Emj^ror, 6 
Rang S3— 6Bur. L. J. 63—39 Bom. Ii. 
R.818-S1 C.W. N. 371-53 M. U 3. 
685 - 85 A. K J. 117—1937 P. C. 41— 3S 
Gr. L. J. 35V* Channitta Arnold v. 
Emperor, 41 0, lOlS-ls C, \V. N, 7$5 
-15 Cr L. J. 809— 33 1. a 661. 

( 3 ) Sanmant liaoy. Emperor, Sl.!, 


R {1935) P.C. 160 - 36 ‘Cr.L.J.'llW* 
89 Z.C.6t3-19 D. 455.- 
(«) Louis Edward Lamier t. Kina. 
18 0.W.N. 98-15 Cr. UJ. 305 -33 1.0 
S57— 36 U. L. J. 1 P.C 
(5) In re ifaeerea. 15 A. Sio 
{6) Zhaprat/ar. Emperor. A. I.R. 
1933 N.r 816-1151. C.W6-34Cr.Lj 
93t-291i.L.R. 8ia 
(7) In re Bal Oangadhar Ttlai, 83 
L. R. 973-9 Of. L.J, 
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become seized of the case. There was some conflict of authority on 
this poiot before 1923(1) but the .amendment to s. 406 made in that 
year has put the matter beyond at) possible doubt. It is now specifi- 
cally provided that no appeal lies to the Sessions Judge or to the 
District Magistrate on behalf of the persons proceeding against 
nhom have been laid before the Sessions Judge in accordance with the 
provisions of sub-s. (2) of s. 123(2). ' 

Revision. — The High Court will .not ordinarily inteifere on merits 
with proceedings under s. 118 of the Code provided that the court 
bearing the appeal under section 406, shows in its judgment that it has 
really and not merely uomtnally consideted the evidence on the 
record(3). But where the judgment of the Sessions Judge does not 
fulfil these requirements and there is clear misconception of the 
evidence, the High Court will interfere(4). An order of discharge passed 
by a Sessions Judge under this section is neither an original nor an 
appellate order of acquittal within the meaning of s. 417, so that no 
appeal lies to the High Court against that order ; but the Local Govern- 
ment has a right to file a revision against it(5}, 

406-A- Any person aggrieved by an order 
Appe.Uromora« 1 ef Using to accept or rejecting a snrety 
retotiDB to accept under sectiOQ 122 may appeal against 

ojrejeotlngaaurety. Order— 

(а) if made by a Presidency Magistrate, to the 

High Court ; 

(б) if made by the District Magistrate, to the 

Court of Session ; or • 

(c) if made by a Magistrate other than the Dis- 
trict Magistrate, to the Distiict Magistrate. 

This seclion has been added by section llO of Act XVlll of 1923. 
The advisibility of inserting this section is thus explained by the Select 
Committee of 1916 " We tbiok that there should be a general right of 
appeal against the rejection of a surety, and we have provided for it m 
section 406-A. " Au order under s. 118 as to the class of sureties to 
be furnished bad been held to be appealable even before the insertion of 
the sectian(6). 

407. Any person convicted on a trial held by any 
Appwi iromien- Magistrate of the second or third class, 
t«nceoi MsgUtrfcte or any persoii sentenced under section 
respect of whom an order has 
been made or a sentence has been passed 


(l) Compsrs Qamar Din v. Empe- 
ror. 67 I. C. 716—23 Cr. L. J. 454—60 
P. t..a. 1922 ; Emperor r. Amir BaJa, 
13 Pom. I.. R. 203—12 Cr L. J. 257— 
10 1. C. 801 : Crotcn r. Ida, la P. R. 
1900 Cr. ; In re Bari Dat, (1891) A 
W.N. 219 with 1‘utlu T. Emperor, 13 
l.C.35t-nCr L J. 725-8.1 C. 879. 

(21 ilangal Singh t. Emperor, 103 
I. C. 193 {iy5)-29 l r. L. J. 657. 

(9) Babti Perthad t. Emperor, 13 I. 


C 103-.t3 Cr. L. J. 9; Kaehiram v. 
.dsoram. 120 I. C. 215-A. I. R. 1929 
N*k 323-31 Cr. L. J 20. 

(4) Eashiram r. Ataram, 120 I. 0. 
915-A. I. R. 1929 Nag. 328—31 Cr. L. 
J. 20. . 

(8) Emperprr. SamalDin. 1 Lack. 
931—13 O. L. 3. 276«=3 O. W. N. 890. 

• (C) .7umo y. Emperor, 28 1. 0, 103— 
8 8. L. li. 229-16 Cr. L. J. 252. 
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□0 right of appeal agaiost such ao order but may move the High Cour; 
in revisiaD(l). An order under s. 118 as to the class of sureties to 
be furnished has been held to be appealable under this section(2). 
And section 439 (5) of the Code precludes the High CoUrt from enter* 
taing an application for revision of an order under s. 118 where the right 
of appeal has not been exercised(3). 

Appeal. — Formerly an appeal only lay against an order for security 
for good behaviour and not an order to give security to keep the 
peace(4). Under the amended section an appeal is allowed from such 
order in demanding security with reference to section 17 of the 
Gambling Act, the Magistrate must be held to act under s. 118 and 
consequently an appeal lies under this section(S). 

Powers of appellate court. — lo an appeal under this section the 
appellate court has power under section 423 (c) and (d) of the Code to 
alter or reverse the order under appeal and to make any consequential 
or incidental order that may be just and proper(6). It is competent 
to a court hearing an appeal in a case under s. 107 to direct that the case 
before him be re<tried(7). 

Clause (/il.^Uoder the Old taw such appeal as was allowed lay to 
the District Magistrate(8). Under the present law the appeal will lie to 
the Sessions Court subject to special notification. , 

First proviso.- 'As the Local Government has made use of the 
proviso to 8. 406, and in its notification No. 28348, dated 3rd 
December 1923 included the district of Gujraowala, an appeal 
from an order made by tbe Additional District Magistrate of 
Gujraowala under section 118 lies to tbe District Magistrate and 
not to Court of SessiOQ(9). It was held that in f-iahtnira Bhitmij 
V. Empercr{\<i) that an appeal under section 406 from tbe order of an 
Additional District Magistrate lies to tbe District Magistrate. This 
decision was made in 1921, before tbe Amending Act, but its principle 
is obviously applicable to cases decided after tbe amending Act. An 
appeal from an order by a Magistrate sentencing a person proceeded 
under s. 110 for a period of tbiee years does not lie to the District 
Magistrate(ll]. 

Second proviso.— 'It is obvious that no appeal would be competent 
to the Sessions Judge or to the District Magistrate against the original 
order of tbe Magistrate after tbe record bad been submitted to tbe 
Sessions Judge under s. 123 (2) and after tbe Sessions Judge bad 


(1) Emperor v. Samai Din, 9 Luck. 
23l.=3 0. W. N.S90-I3 O. L.J. 970- 
01 1. 0. 409—27 Cr. L. J. 62G-I99C O. 
399. 

(9) Jumo t. £*mp»ror, 28 I, C. lOS. 
(9) Ibid. 

(4> In re Chet Earn, 97 A. C33; Ear 
Datt V. Emperor, 14 A. L J. SOS— 17 
Cr I.. J. 166 :.0aronaW t. Partab. 11 
A. K J. 16—35 A. 103; Emperor t. 
SuJeman, 11 Bom. L R. 740 ; .SAam' 
rao v. Emperor, 19 K. U R. ICO— 75 
T. a 979-85 Cr. L. J. 67. 

( 6 ) Emprtts T. Ega Kt/atth Ufatc, 
(1897—1901) I U. B. «. 927. 


(6) Ega San Iht r. Emperor, S U. 
B, R. (1917— 1920)970. 

(7) Emperor v. Bfiagirai Singh, 
4SA.501-A. I. B. 1920A. 403:91 A. L. 
J. 6GC-7 L.n.A.Cr.191— 96 J.C. 4V7= 
27Cr.L. J.945. 

(6) Mahendni t. Emperor, 43 C. 
874-95 0. W. N. 8S3 - S3 Cr L. J. 229 ; 
18. Ii.B 93. 

(9) Croton t. Jahangir Chand, is 
Lab. 854. 

(10) 48 C. 874. 

(11) Fatal Mahmud *. £f7irerer, 
A J..R. 1935 P«h, 65. 
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become seized of the case. There was some conflict of authority on 
this point before 1923(1) but the .amendment to s. 406 made in that 
year has put the matter beyond all possible doubt. It is now specifi- 
cally provided that no appeal lies to the 'Sessions Judge or to the 
District Magistrate on behalf of the persons proceeding against 
whom have been laid before the Sessions Judge in accordance with the 
provisions of sub-s. (2) of s. 123(2). ^ ' 

Revision. — The High Court will .not ordinarily interfere on merits 


with proceedings under s. 118 of the Code provided that the court 
hearing the appeal under section 406, shows in its judgment that it has 
really and not merely nominally considered the evidence on the 
record(3). But where the judgment of the Sessions Judge does not 
fulfil these requirements and there is clear misconception of the 
evidence, the High Court will interfere(4). An order of discharge passed 
by a Sessions Judge under this section is neither an original nor an 
appellate order of acquittal within the meaning of s. 417, so that no 
appeal lies to the High Court against that order ; but the Local Govern- 
ment has a right to file a revision against it(5). 

406‘A< Any person aggrieved by an order 
App»iftomorf.r letusiDg to accGpt Or rejecting a surety 
tefaimg to accept Under section 122 may appeal against 

orrejeotlngasurety. Ofder— 

(а) if made by a Presidency Magistrate, to the 

High Court; 

(б) if made by the District Magistiate, to the 

Court of Session ; or 

(c) if made by a Magistrate other than the D!s« 
trict Magistrate, to the District Magistrate. 

This section has been added by section 110 of Act XVlll of 1923. 
The advisibility of inserting this section is thus explained by the Select 
Committee of i916 ** We think that there should be a general right of 
appeal against the rejection of a surety, and we have provided for it iu 
section 406'A. ” Ao order under s. 118 as to the class of sureties to 
be furnished had been held to be appealable even before the insertion of 
the section(6}. 

407 - Any person convicted on a trial held by any 
App..nrom..«. Magistrate of the second or third class. 
t#nceof Msgistrata Or any persoit sentenced under section 
thiraVia8r°°°^ respect of whom an order has 

been mad© or a sentence has been passed 


• C 102=sl3 Of L. J. 9; liaahiram ▼. 
: /Isaram, 120 f. C. 2]5=A, I R 1929 

• . Na». 328-31 Cr. L. J 20. 

T (4) /Cashiram v. Asaram, 12o I. G- 
; 915-A. I.R. 1929 N»g. 328—31 Cr. L. 

■ (5) Emperqr v. Ramai Din, 1 Lack. 

. 231=13 O. L. J. 276=3 O W. N. 390. 

• <6) Jumo V. Emperor, 28 I. 0. 108= 
• ■ BB. L.B. 229-16 Or. L. J. 262. ' 
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under section 380, by a Sub-Divi‘«ional Magistrate of the 
second class, may appeal to the District Magistrate. 

(2) The District Magistrate may direct that any 
Tm.ferof.pp..!. appeal under this section, or any class of 
to first class Magis- such appeals, shall be heard by any iMa- 
gist, rate of the first class subordinate to 
him and empowered by the Local Government to hear 
such appeals, and thereupon such appeal or class of 
appeals may be presented to such snbotdinate I^TagiS' 
trate, or, if already presented to the District Magistrate, 
may be transferred to such subordjnate Magistrate The 
District Magistrate may withdraw from such Magistrate 
any appeal or class of appeals so presented or brans* 
ferred. 

Amendment. — This section has been amended by section 111 of 
Act XVllI of 1923. 

" Convicted on a trial — By section 4 (o) of the Code, the 
word offence " includes an act in re<«pect of which a complaint 
may be made under section 20 of the Cattle Trespass Act, and a per* 
son aaainst whom ao order under section 22 of the Cattle Trespass Act 
is made Is a " person convicted on a trial ** within the meaning of this 
Bectlon(l). 

Second or third class Magistrate.— When a Magistrate with 
second class powers bears the evideoce and the arguments as such, but 
before a subsequent date on which he delivers a judgrnent of conviction 
be is vested with first class powers, an appeal would lie to the District 
Magistrate under this sec(ion(2). This view was accepted in the case of 
Emperor v, N^a Pow(3) which was cited and not dissented from m the 
case of Shtohhajan Singh v. Bmperor{i). In this case, as also in the 
case of Emperor v. Mcnga(af(5), it was held that an appeal lay to the 
Court of Sessions and not to the District Magistrate. But in both these 
cases the decision was based on the ground that a greater part of the 
trial took place after the Magistrate bad been vested with first class powers. 
It is also reasonably plain from the twodecisioosof the Lahore High Court 
in the case of Bafui Kam v. Emperor{(t\ end Dnrga Das v. BmPeror{l), 
that an appeal from an order of conviction passed by a Magistrate, who 
commenced the trial as second class Magistrate, but who was invested 


(1) In re Ponntuami, 39 il. 617^2$ 
Gt. L. J. fC ; Emperor ▼. ili Uari 
Jl/a, 4 L. U. It. t0=6 Cr. UJ. 131; 
EodriTa^ Papa Do'ia. 4^B 69 ; Em- 


(1939) r«t. 130— 2C Tr. I.. J.DU-Ird. 
Jlul. (1935) Pat 120— t.I. R. J935 Tat. 
4T3 

(9) 99 Bom I.. R 483=8 A. I. Cr. 15. 
70—101 I C €02—1917 B SeG“23Cr. L. 


(6) 8 Lah. 203-101 I. a 109— S Lab. 
1-^.803-1927 Lab. 393=29 P. L. R. 
489— atrr.L.J 781. 

(7) 991.0, eS-ira Cr. L.J.tO-1937 

Leb.l9a. . 
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with first class powers before the conclusion of the trial, lies to the 
Sessions Judge and not to the District Magistrate. 

Bench of Magistrates with second or third class powers. -“An 
appeal lies under this section from a conviction by a Befch of Magis- 
trates invested with second or third class powers(l). An appeal against 
an order granting sanction to prosecute passed by a Bench of Honorary 
Magistrates exercising the powersofa Magistrate of Second Class lies to 
the District Magistrate to whom the Bench of Honorary Magistrates 
is subordinated). But no such appeal will lie, if under special orders 
of Government a Bench of Magistrates, each of whom exercises such 
powers, is empowered to exercise conjointly, as a bench, powers of the 
first class(3). 

Sub-section (2) : Magistrate specially empowered to hear 
appeal. — A Magistrate of thcrFirst Class upon whom special powers of 
appeal have been conferred by the provisions of sub-section (2) of the 
Code is not a court to which an appeal ** ordinarily lies under s. 195(7) 
of the Code from the orders of a Magistrate exercising second class 
PQwer5(4). The omission of the word ' only * in sub-s, 7 of s. 195 as it 
stood in 1898 has not changed the law; vide sub s. (3) of s. 195 as it 
stands at present(5). A Deputy Magistrate empowered under sub- 
sec- (2) to hear appeals from the sentences of subordinate Magistrates 
is not competent to bear appeals under section 476-B from the orders 
of such Magistrates, not betog a court to which appeals from such 
Magistrates ordinarily lie(6). 

Transfer by District Magistrate.-*A District Magistrate directed 
that the Assistant Collector under him should perform the routine 
work of the Collector's office, including the criminal, appellate and 
revislooal work ", and it was held that the order was ultra vires as 
regards the revisional work, but was good so far as the appellate work 
was coocerned(7}. The Court to which an appeal is transferred for 
disposal, aod in which the responsibility for its correct disposal rests, is 
not bound by any opinion as to the necessity for taking further 
evidence, formed by the Court from which the appeal was transferred, 
and which is no longer responsible for tbe due decision of the appeal(8). 
An appeal from an order directing a consplainant to pay compensation 
to tbe accused under section 250 is an appeal under Cbap. XXXI of tbe 
Code within the meaning of s. 428 ol tbe Code and in an appeal from 
such an order tbe appellate court has power to take additional evideDce(9). 


(1) Empress t. A'^ 0royonorami. 9 
M. 36-2 Weir. 460. 

(2) Ahmad Sussain v Eahiman, 89 
I.O. 39=26 0. O 858=-(t924) A. I. B. (O) 
239-2fi Or. L.J. 423. 

(3) ITacaldar v. Jagu Mian, 9 C. 
96. 

(4) Jitcani t. Emperor, 69 1. 0. 412 

=2 L>h. L J. 660=23 Cr. 3 . 372 ; 
Sadhu Lai ». Earn Churn, SO i'. 394 ; 
Eroma Variar t. Emperor, 26 U. 656; 
Cl. Empresty. Subbaraya Ptltai,l6 
M. 487 : Eantdayal ▼. Itam- 

prasad, 8 K. L. B. 50=>5 Ur. L. J. 43i. 

(6) Mahim Chandrae. Emperor, 56 


C. 824 (829)=11GI. 0. 638=1929 Cal. 
172 = 33 C W. N. 205=49 0, L, J. 842. 

(6) Mahim CViondra v. Emperor, 
66 C. 824 -116 I. 0. 638=1939 U. 172= 
33 C. W. N. 285=49 0. 1, J. 342. 

{1) Bat Sarha e. Sttaram,2 ’Bom. 
L B 536. 

(8) In re Alaga Ambdlam, 31 IL. 
277 (279-280)“i8 M. L. J. 89-7 Cr. Tj. 
J.829. 

(9) Seemiah Madiu v. Abdul 
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under section 380, by a Sub-Divi^sional Majii'itrate of the 
second class, may appeal to the District Magistrate. 

(2) The District Magistrate may direct that any 
Tr.n.f.r oi .pp>.i. appeal under this section, or any class of 
tofirst class Magjs- suoh appeals, shall be heard by any ^la- 
gisLrate of the first class subordinate to 
him and empowered by the Local Government to hear 
such appeals, and therenpoii such appeal or class of 
appeals may be presented to such subojdinate ifagis- 
trafe, or, if already presented to the Dj.stnct ilagistrate, 
may be transferred to such siibord^mate Magistrate The 
District Magistrate maj’ withdraw from such Magistrate 
any appeal or class of appeals so presented or trans- 
ferred. 

Amendment. — This section has been ameDded by section HI of 
Act XVIU of 1923. 

" Convicted on a trial By section 4 (o) of the Code, the 
word “ offence " includes an act in respect of which a complaint 
may be made under section 20 of the Cattle Trespass Act, and a per. 
son against wtiom an order under section 22 of the Cattle Trespass Act 
18 made is a “ person convicted on a trial “ withm the meaoiog of this 
iQctlootll. 

Second or third class Magistrate. — When a Magistrate with 
second class powers hears the evidence and the arguments as such, but 
before a subsetjuent date on which be delivers a judgment of conviction 
be is vested with first class powers, an appeal would lie to the District 
Magistrate under this section(2). liiis view was accepted in the case of 
Emperor v, N^a PowO) which was cited and not dissented from in the 
case of Sheobfiajan Singh v. Ew^eror(4). In this case, as also in the 
case of Emperor v. it was held that an appeal lay to the 

Court of Sessions and not to the District Magistrate. But in both these 
cases the decision was based on the ground that a greater part of the 
trial took place after the Magistrate bad been vested with first class powers. 
It is also reasonably plain from the two decisions of the Lahore High Court 
in the case of Bab// Ram v, Emperor{6) and Durga Das v. Emperor(7), 
that an appeal from an order of conviction passed by a Magistrate, who 
commenced the trial as second class Magistrate, but who was invested 


(1) In re Ponttttsami, 29 II. Sl7»5 
Or. L. J. fO; Emperor v. Mi Ear* 
Ma.* h. B. R. 10—6 Cr. I,. J. 191- 
RndrUev. Papa Do'fa, <6 B 68; Am- 
preMv. Aa.vn'o&hmo. 10 B 9S0 
(9' ilaramnd'/i t. MagaraJi, S6 0. 
W N S09-A. I.U 1933 C. iCO-1933 
Cr. 0. 450-m I. 0. 854—33 Cr. L.J. 
6»6-18 A. I. Cr. R. 878. 

(9) 4 U B. B. 939-8 Cr. I.. 3. 48. 

U) 6 Fat. Ii. tl. 651— 86 I. C. 97B- 


(1995) Tat. 120=26 Cr. L. J.gu-Ind. 
RuU (1925) Pat. 120=A. I. R. 1925 Pat. 
479. 

(5) 99 Bora £,. R 489=8 A 1. Cr. It. 
70—101 I C C09—1927 B 366-23 Cr. L. 

J.474. 

(6) 6 Lab. 203-101 I. C 109=8 Lab. 
L.J.S03-1927 Lab. 333—29 P. L. R. 
489-93 rr. L. J 781. 

(7) 99 I. C, 83-28 Cr. L. J. 60-1997 
Lab, ISS, 
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with first class powers before the conclusion of the trial, lies to the 
Sessions Judge and not to the District Magistrate. 

Bench of Magistrates with second or third class {lowers . — An 
appeal lies under this section from a conviction by a Bercb of Magis- 
trates invested with second or third class powers(l). An appeal against 
an order granting sanction to prosecute passed by a Bench of Honorary 
Magistrates exercising the powers ofa Magistrate of Second Class lies to 
the District Magistrate to whom the Bench of Honorary Magistrates 
is suboidinate(2). Bui no such appeal will lie, if under special orders 
of Government a Bench of Magistrates, each of whom exercises such 
powers, is empowered to exercise conjointly, as a bench, powers of the 
first class(3). 

Sub.section (2) ; Magistrate specially empowered to hear 
appeal. — A Magistrate of the'First Class upon whom special powers of 
appeal have been conferred by the provisions of sub-section (2) of the 
Code is not a court to which an appeal "ordinarily^’ lies under s. 195 (7) 
of the Code from the orders of a Magistrate exercising second class 
powers(4). The omission of the word ‘ only ' in sub-s. 7 of s. 195 as it 
stood in 1898 has not changed the law; vide sub s. (3) of s. 195 as it 
stands at preseat(5). A Deputy Magistrate empowered under sub- 
sec. (2) to hear appeals from the sentences of subordinate Magistrates 
is not competent to bear appeals under section 476-B from the orders 
of such Magistrates, not being a court to which appeals from such 
Magistrates ordinarily lie(6}. 

Transfer by District Magistrate.^A District Magistrate directed 
that the Assistant Collector under him should perform the " routine 
work of tbe Collector's office, including the criminal, appellate and 
revisional work ", and it was held that the order was ultra vires as 
regards the revisional work, but was good so far as tbe appellate work 
was concetned(7}. Tbe Court to which an appeal is transferred for 
disposal, and in which tbe responsibility for its correct disposal rests, is 
not bound by any opinion as to tbe necessity for taking further 
evidence, formed by the Court from which the appeal was transferred, 
and which is no longer responsible for tbe due decision of the appeal(8}. 
An appeal from an order directiog a complainant to pay compensation 
to the accused under section 250 is an appeal under Chap. XXXI of the 
Code within the meaning of $. 428 of tbe Code and in an appeal from 
such an order tbe appellate court has power to take additional evidence(9}. 


(1) Empress t. ^'araf/anasami, 9 
BI. 36*2 Weir. 460. 

(2) Ahmad Bussain v liahiman, 85 
I.O. 89=26 0. 0. 858=-(1924) A. I. it. (O) 
239-2R Or. UJ. 423, 

(3) Bavaldar t. Jagu Afian, 9 C. 
96. 

(4) JitcaniT. Emperor, CSl. 0.412 

=2 L*l». L. J. 660=23 Cr. L. J.S72; 
Sadhu Lai ^ . Sam Churn, 30 •, 

Eroma Variar v Emperor, 26 M. 656; 
Cl. Empress y. Subbaraya Pillai, 18 
BI. 487 ; nod Jianidayal ▼. Itam~ 
prasad. 3 "n. !>. K. 60=6 Cr. L. J. 431. 

(5) Mahim Chandra v. Emperor. 66 


G. 824 (829)=11C I. 0. 638=1929 Cal. 
172 = 33 U W. N. 285=49 0. L. J. 842. 

(6) Mahim Chandra v. Emperor, 
66 0. 824 -116I. 0. 638-1929 0. 172= 
34 C. W. N. 285-49 O. L J. 342. 

(7) Bai Harha t. Sxtaram, 2 £oin. 
Ii B. 536. 

(8) In re Alaga Ambalam, 81 il, 
277 (979-280)=J8 il. L. J. 89=7 Cr. L. 
1.839. 

(9) Seemiah d^adiu ▼. JLhdul 
Wahab, 123 I. 0. 809 =68 U. D. J. 416 
=8 Blad. Or. Cas. I£0o63 lL6aa—3lL 
W. 624=lna Jtul. {1930} Mad. 653 -31 ‘ 
Or. Ifc J. 603 -i A. I. E. (1930) Mad. 483. 
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Ss. 407-408]. 


Notice to officer appointed by Local Government. — Where an 
appeal under this section is heard by a Magistrate specially empowered 
to hear such appeals, it is incumbent on the Magistrate to give notice 
of such hearing under section 422 of the Code, to the officer appointed 
by the Local Government in that behalf and an omission to give such 
notice before hearing the appeal cannot be treated as an irregularity. 
The disposal of such an appeal without notice to the officer is not a legal 
disposal of the appeal(l}. 

Order as to disposal of property. — A Sub-Divisional Magistrate 
bearing a criminal appeal under sub-section (2) has power to pass orders 
under section 520, regarding the disposal of property in respect of which 
an oEfence has been committed, either at the time of disposing of the 
appeal or so soon thereafter that the order may be treated as part of the 
appeal proceedings(2). 

Withdrawal.— It is competent to a District Magistrate to withdraw 
part-heard appeals from the file of a first class Magistrate subordinate 
to him under this sectton(5}. 

Revision.— Where an appeal from an order of a second or third 
class Magistrate is heard by a 6rst class Magistrate an application in 
revision against the order of the appellate court ought to be made to 
the Sessions Judge asking him to make a reference to the High Court 
and should not be made direct to the High Court(4) 

408. Aoy person convicted on a trial held by an 
Appeal from ten- Assistant Ses^loD8 Judge, District Magis- 
*««« of trate or other Magistiate of the first 

Magietrate^oi the class, OT any persou Sentenced under 
first d»*8. section S49, or in respect of vjhom an 

order has been made or a sentence has been passed under 
section 880, by a Magistrate of the first class, may appeal 
to the Court of Ses.sion : 

provided as follows 

(а) ('Kepealed by Act XII of 1923, s. 23.) 

(б) When in any case an Assistant Sessions Judge 
or a Magistrate specially empowered under 
section 30 passes any sentence of imprison- 
ment for a term exceeding four years, or any 
sentence of transportation, the appeal of all 
or any of the accused convicted at such Itial, 
shall lie to the High Court; 

(c) When any person is convicted by a Magistrate 
of an offence under section 124-A of the 
Indian Penal Code, the appeal shall lie to the 
High Court. 


(l) A'mperor t. ShttJingappa, ?81. 
0. B}3-34 Bom L. K. 1160— IViS B. 74 
-•3< Cr. L. J. 700. 

(3) Jn re ArunoehuJa Thtvan, 46 
)l. 163-71 1. C. 614— 44 M. UJ.SS-IT 
.LW.A63— S3 U. L. T. 104-34 Cr.L.J. 


U3— 1933 61. 821 

(8. In re Alaga Antbalam. 81 31.' 
277-18 31. L. 3 69 - 7 I r 1 , 3. 329. 

H} Ati^ul AJatiali r Xandaiai. 77 
I. C. 990a60 C. 423=1933 C. 674*23 Cr.' 
L. J. 636. 
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Anlendnleiil — The words in^^itatics have been newly added by 
S.112 of Act No. XVIII of 1923, proviso (ti) which enabled European 
British subjects to appeal at their option either to the High Court or the 
Court of Session has now been repelled by Act No XII of 1923. Under 
the Code as amended in 1923 the mere fact that an accused person is 
an European British subject does not ipso facto entitle him to a right of 
any special procedure. Therefore, a Court of Sessions in British Balu- 
chistan can hear such appeals as the Code presciibes(l). 

Convicted. — A convicted person has a right of appeal on order pass- 
ed agaiost him under section 562 (1) of the Code, releasing him on pio* 
bation of good conduct, though no provisioo as to appeal has been ex- ^ 
pressly made in respect of an order under section 562(2). An appeali' 
will lie to the Sessions Judge from an order of a Magistrate under sectionl 
562 passed on a summary trial(3). 1 

Sentence on reference by subordinate Magistrate under s. 349. — 

A District Magistrate to whom a case had been submitted by a second 
class Magistrate under s. 349 passed a sentence of five years’ imprison- 
ment on one of the accused, and it was held that in view of the last clause 
of s. 349 a District Magistrate acting under that section must be regarded 
as a Magistrate not empowered under section 30, and that therefore, 
inspite of the sentence of five years* imprisonment, which was ultra 
vires, appeal lay not to the Chief Court, but to the Court of Ses8ioD(4]. 

• Sentence under s. 380.->~Wbere proceedings are submitted to a 
first class Magistrate under 'section 562 and be passes sentence in the ■ 
case under section 3S0, the conviction must, for the purposes of appeal, 
be considered to be within the meaning of section 408 and the order is. 
appealable to the Sessions Coart(5). 

Order of compensation. — An order awarding compensation and 
repayment of hoes, le., under section 22 of the Cattle Trespass Act, 
1871, is appealable under this section(6). 

Magistrate of the first class.—Tbe moment a second class 
Magistrate is invested with the powers of a best class Magistrate be 
becomes a first class Magistrate and any conviction by him in 
cases which were taken up by him as a second class Magistrate, are 
appealable to the Court of Session and not to the District MagistratQ( 7 ). 
But in some cases it has been held that when a Magistrate with second 
class powers bears the evidence and the arguments as such, but before a 

(1) Bomhardier v. Emperor, 118 I. I, J. 788“Sl I. C. 836“17 Bom. L. K 

a. 438-1929 Lab 187^30 Cr L. J.918 899. 

(2) i7aAadurT, /smaif, C2 0. 463=29 (6) v. Popa Dada, 46 B. 

0. W.N. 151; ^rmperorv, //ofioAor, 24 58—23 Bom ij. B. 636=63 1. 0 160—23 

p. R 1904 Cc =1 Or. L J. 1098 . Saval Cr. L J. 624=A. I. R 1922 (Bom ) 191. 

V. Crown, 20 P. R. 1917 Cr.=18 P. W (7) rriumato Yenkatareddy v. 
B. 1917 Cr=16 Qr. Ij.J, 401=38 I. C, Sikatapu Ratnnyya,\0Q I. U. 683 — SI 
961 : Emperor v Madhav, 28 Bom. L» M 257=(l9a7) M W N. 669—26 I, W. 

R. 671-1926 3. 382-96 I. C. 121-27 685 =39 M. L. T 497=53 U. L. J. 783 

Cr. I-J 873; Ma Chit Su Emperor, —A J. H 1938 M 55=29 Cr. L. J. 71; 

A I. C. 1027 — 5 L. B. E. 129=11 Cr, 1, J. Sheohhajan v. Emperor, 86 1. C. 976— 

169. 26 Or. L J. 714=A. I. R, 1925 Pat. 

ii) Emperor y. Sira LaJ,i6 A. 472=lna. Rnl (1925) Pat 120-3 Pat 

aa A. L J. 751-25 Cr. L. J. 1244-89T. L H. 100 Cr.=6 Pat. L T. 664 ; 

0. l'^3- Magnalal v Emperor, 29 Bom. L. 

(4) Naga Pyn v. Emperor, 4 Ii. B. R. 483 , Darya Das ▼. Emperor, 28 

B. 63-6 Or, L J 289. Ct. L, 3. 60 - 99 I. 0. 82=A. 1. R. (1927) 

^6) Emperor t. Bhimappa, 16 Cr, Bah. 138. ' 
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Ss. 407.408]. 


Notice to officer appointed by Local Government. — Where an 
appeal under this section is heard by a Magistrate specially empowered 
to hear such appeals, it is incQmbeot on the Magistrate to give notice 
of such bearing under sectioo 422 of the Code, to the officer appointed 
by the Local Government in that behalf and an omission to give such 
notice before bearing the appeal caooot be treated as an irregularity. 
The disposal of such an appeal without ootice to the officer is not a legal 
disposal of the appeal(l). 

Order as to disposal of property. — A Sub-Divisional Magistrate 
bearing a criminal appeal under sub-section (2) has power to pass orders 
under section 520, regarding the disposal of property in respect of which 
an offeoce has been committed, either at the time of disposing of the 
appeal or so soon thereafter tnat the order may be treated as part of the 
appeal proceedings(2). 

Withdrawal.— It is competent to a District Magistrate to withdraw 
part-heard appeals from the 6le of a first class Magistrate subordioate 
to him under this sectioo(3). 

Revision.— Where an appeal from an order of a second or third 
class Magistrate is heard by a first class Magistrate an application in 
revision against the order of the appellate court ought to be made to 
the Sessions Judge asking him to make a reference to the High Court 
and should not be made direct to the High Court(4). 

408. Auy person coDvicted on a trial held by an 
AppesUrom e«n- Assistant SesMODs Judgo, District Magis* 
tence of Assutaot trate or Ollier Maeistiate of the first 

Seasieoa Judge or , . • . 

Magistrate oi the class, Of any peTson Sentenced under 
first class. sectiou 849, ov in respect of xohom an 

order has been made or a sentence has been passed under 
sectiou 880, by a Magistrate of the first class, may appeal 
to the Court of Session ; 

provided as follows : — 

(o) ('Repealed by Act XII of 1923, s. 23) 

{b) When in any case an Assistant Sessions Judgo 
or a Magistrate specially empowered under 
section 30 passes any seutenco of imprison* 
ment for a term exceeding four years, or an)’ 
sentence of transportation, the appeal of all 
or any of ike accused conmeted of such Uial, 
shall he to the High Court; 

(c) When any person is convicted by a Magistrate 
of an offence under seciion 124.A of the 
Indian Penal Code, the appeal shall He to the 
High Court. 


(1) KmptroT T. iSAirluicaprii. L 
0. 8ia-9* Born. L. K. llhO-lViS B.7« 
-S« Cr. L. J. 700. 

(31 In re AmnacAufa Thtvan, 46 
>1. 1C3-7I l.C. 6U— 44 M.UJ.&a-lT 
,L\V. 463-33 IS. L. T. 104-94 


163—1933 M. 331 

J?' Ambalam. 3l M.' 

J.e-J-TCr I, J. 339. 

T *?* kalian * XartdaJal. TT 

I. t. P90si0 0.423=1933 C. C74«M Ct, 
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Aggregate of consecutive sentences passed for several offences at 
one trial exceeding four years.— Under sec. 35, sub*sec. (3), of the Code 
the aggregate of consecutive sentences passed for several offences at one 
trial is to be deemed a single sentence and where the sentence for each 
offence is of less than four years bat the aggregate exceeds that term, 
an appeal lies to the High Court under proviso (&)(1). Concurrent 
sentences cannot, however, be calculated as aggregate sentences for the 
purpose of raising the status of the forum of appeal(2). Therefore, 
where an Assistant Session Judge passes sentences upon an accused’ 
each of which is four years or under, and they are ordered to run 
concurrently, the appeal from the conviction and sentence lies to the 
Session Court and not to the High Court(3}. 

Magistrate acting under section 30 . — An appeal by any person^ 
convicted in a case in which a Magistrate of the first class exercising 
enhanced powers under s. 30. has passed a sentence of imprisonment 
exceeding four years on any one of the accused, whether be be the 
appellant or any other person tried with him in the s ime case, shall lie 
only to the High Court(4). Where the appellant was sentenced by a 
Magistrate specially empowered under section 30 to a term of imprison- 
ment exceeding four years : and his petition of appeal sent from the 
jail to the Sessions Judge was summarily dismissed by him on the 
merits it was held that under the provisions of section 530(r) of the 
Code the proceedings in the Sessions Court were void and the accused 
still had a right of appeal to the High Court(5). 

'All or any of the accused'. — The advisibility of ioserting the 
words under comment is thus stated in the statement of objects and 
Reasons : "This amendment provides that In trial in which more than 
one person are accused, and to which by reason of the sentences passed 
an apppeal lies in the case of some of the persons to the Sessions Judge- 
and of others to the High Court, the appeal of all shall he to the latter 
tribunal. This is in accordance with the decision in the undernotedifi) 
cases. The decision in re Venkatakrfshnayya{l) is no longer good 
law. Under this proviso when one accused has been sentenced to more 
than four years, all the other accused convicted at the same trial have 
to appeal to the High Court even though they themselves have received 
smaller sentences, and this is so even if the accused, who has got more 


(1) Emperor Hamid, 38 A. L J. 
1306»11 L. R. 173 : £'rnperor V. TtJsi 
J?am, 35 A 15«-18 I G 679-11 A. 
L. J. lll-U Cr. L. J. 119. 

(3) Emperor r Tuid Ham, 35 A. 
164-18 1 0. 679-tlA. L J. 111-14 
Cr. L.J. 119 Gursahay v. Emperor, 
3 PAt I; J 133 ; Sher Mohammad 
». Emperor, 35 P R. 1901 ; J?mp»ror 
T TuiiiVai. 11 Bora. B. R, 6ii\Itey 
T. Gutam Abas 13 Bom. H C. R. 147 : 
Cf. Abdul Khalakr. Emperor t7 0. 
W.W 73 

(3) Lahhmi t. Emperor, 33 C. J. 
695 ; Emperor » lultiDas, il Bom. 
L. B. 544 ; Sher Mohammad ▼. Empe* 


TOT. 25 P. B 1901 Cr; Jagdith v. 
Emperor, ION. L J. 135-28 Cr. L. 
J 673-1031.0. 203-1927 Nag. 255; 

(4) Ahmad Khan v. Crown. 5 P. B. 
1916 Cr— 17 Cr. L. J. 299-95 1. C 171 
— 58P. W E 1916 Ct. 

fS) In re Abdulla, 2 Rang. 366—36 
Cr. L J. 393-84 I. C. 437=A. I. E. 
(1935) B 98. 

(6) Palani v. Emperor, 17 M. B. 
J. 348 ; liiehhe v. Emperor, 13 A. 
L. J. 279-16 Cr. L. J. 353=38 I. 0. 737 *, 

impress Jai S\ngh, 12 P. R. 1900 
Ct ; DebiJDin v. Emperor, 34 A. L. 1. 
161—37 Cr. L, J. 176—91 1. C. 959. 

C7) 40 M. 691-43 M. U J, 661. 
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subsequent date on which he delivers a judgment o! conviction, he is 
vested with first class powers, an appeal would lie to .the District 
Magistrate under s. 407(1). If a bench when sitting together is invested 
with first class powers, though consisting of second or third class Magis* 
trates, an appeal from such bench will not lie to the District Magistrate 
but to-the Sessions judge(2). 

Court of Session. — Where a Magistrate against whose decisions 
appeals are preferred, has his headquarters in a place, which is within the 
'local limits of one of the two Sessions Divisions in a district, though he 
is authorised to try offences throughout the whole district including cases 
arising within the other Sessions Division, the appeal lies to the 
Sessions Division within whose jurisdiction the Headquarters of the 
Magistrate are situate, irrespective of the place where the oiTence was 
<ommitled(3). 

Acquittal in appeal by court vrithout jurisdiction. — An accused 
person acquitted and discharged by a Sessions Judge m an appeal which 
he had no jurisdiction to hear, may be re-arrested even after the period 
to which he was originally sentenced to be imprisoned, and made to 
undergo the rest of his term(4). 

Proviso (&).-^Tbe inteotiou of proviso (6) is that in a case Id 
which a sentence of transportation or of imprisonment for more tbau 
four years is passed, an appeal or appeals in the case shall lie to the High 
Courtis). The reason is that when a long term of imprisonmeot has 
to be undergone the question whether the offence is proved should be 
tried to appeal by a court of higher grade than it would be tried by if tbs 
sentence were Iess(6). 

Sentence o/ imprisonment exceeding /our yeirrs.— The word "sen* 
tence of imprisonmeat exceeding four years ” in proviso (b) must be 
taken to mean the substantive sentence of imprisonment apart from 
any sentence of fine or imprisonment in default of payment of the 
fine(7). The appeal from an order of a Magistrate wtb special powers 
sentencing accused to four years’ rigorous imprisonment lies to the Court 
of Session and not to the High Courl(8). Where the total terms of 
imprisonment to which an appellant has been sentenced either by an 
Assistant Sessions Judge or by Magistrate empowered under section 30 
does not exceed four years in the aggregate, the appeal lies to the court 
of the Sessions ]udge(9). The fact that tbn Magistrate m determining 
the length ot sentence took into account the length of time the appeb 
lant had been under trial does not affect the question of what court of 
appeal has ]urisdiction(lO). 

(I) liarnmadJt t Magarah. 36 G. 

W N aoi , Emperor t iVaoa Poir. i 
L 11. B 23'J. 

(3) Unvaldorx. Jagu ^^eat.,9C 98. 

(3) Valia Ambu EvlfMror. 80 St. 

13G; ffirofal V. CrvtTTi. 7 P. n 19i8 
Or.-19 Ct. L. J S10*=4i I. C. 338. 

(4) Jteg. V. Oopala Shim, Rst Uq. 

Or. U*. 17. 

(5) Emprete t. A’ya Tun i7atr, 

(1897 01) I U.B R.9I. 

(6) Nga Pya t Emperor, 4 I. B B. 

33 (54) _ 

(7) A po 7\inI7io * Empress, t L. 

B. R tlxKhuda EaVish ▼. Crotcn, 

19 P.B. 1918OI.S10 Cr. L.J. 741-46 t.a 


ota./vo'jaKT Amperor, A. I. R. 1934 
O 433 (I)-1931 O. L R 717-110. W 
N 1133=1511 C 289 = 35 Cr.L.J 1SS3 
(ot of nhippmel 

(8) Khuda Oahhsh t Crown. 19 
P R. 1918 Cr.=19 Cr.Ul. 743=46 1.0. 618. 

(9) Jagdish t. Emperor, 23 Cr. L 
J. C73-ID3 r. 0 203-10 N. Ia. J. 135 
=1927 A.I R. (N«g ) r55 8 A.I. fr.U. i.95. 

<10} Sw the c*M cited in the Ust cote 
*nd T. Emperor, 40 C. 

J' 251—17 

CW.N. 835; Tujti Ram T. Emp*ror, 
M A. 154-18 I. C. 679-U A. ^ }. 
m-UCr.L.J. 119 . 
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Aggregate 0 / cottsecutive settfettces passed /or several offences at 
one trial exceeding four years. — Under sec. 35, sub-sec. (3), of the Code 
the aggregate of consecutive sentences passed lor several offences at one 
trial is to be deemed a single sentence and where the sentence for each 
offence is of less than four years but the aggregate exceeds that term, 
an appeal lies to the High Court under proviso (t>}(l). Concurrent 
sentences cannot, however, be calculated as aggregate sentences for the 
purpose of raising the status of the forum of appeal(2). Therefore, 
where an Assistant Session Judge passes sentences upon an accused' 
each of which is four years or under, and they are ordered to run 
concurrently, the appeal from tbe conviction and sentence lies to the 
Session Court and not to tbe High Court(3). 

Magistrate acting under section 30. — An appeal by any person^, 
convicted in a case in which a Magistrate of tbe first class exercising 
enhanced powers under s. 30, has passed a sentence of imprisonment 
exceeding four years on any one of the accused, whether he ba tbe 
appellant or any other person tried with him in the sime case, shall he 
only to the High Court(4). Where tbe appellant was sentenced by a 
Magistrate specially empowered under section 30 to a term of imprison- 
ment exceeding four years : and bis petition of appeal sent from tbe 
jail to the Sessions Judge was summarily dismissed by him on the 
merits it was held that under tbe provisions of section 530(r) of the 
Code the proceedings in the Sessions Court were void and tbe accused 
still bad a right of appeal to tbe High Court(5). 

'All or any of the accused*. — Tbe advisibility of insertiQg the 
words uoder comment is thus stated in tbe statement of objects and 
Reasons: "This amendment provides that in trial in which more than 
one person are accused, and to which by reason of the sentences passed 
an apppeal lies in the case of some of tbe persons to the Sessions Judge- 
and of others to tbe High Court, tbe appeal of all shall he to tbe latter 
tribunal. This is in accordance with the decision in tbe undernQted(6) 
cases. The decision in re Venkatakrtshnayya{^) is no longer good 
law. Under this proviso when one accused has been sentenced to more 
than four years, all the other accused convicted at tbe same trial bave 
to appeal to tbe High Court even though they themselves have received 
smaller sentences, and this is so even if tbe accused, who has got more 


(1) Emptror v. Hamid, 38 A. I« J. 
ia06—ll L ni \ Emperor V. TuJsi 
Earn, 35 A I 0 679-11 A. 

L. J. lU-14 Cr, L. J. 119. 

(3) Emperors TuJsi Ram, 35 A. 
164-18 I 0.679-11 A. h J. 111-14 
Cr. L.J. 119 Oursahay v. Emperor, 
3 Pat Ii J 139 : Sher Mohammad 
T. Emperor, 25 P R. 1901 ; .ff/rtperor 
y TuttHat, 11 Bom. L. R. 644 ; Reg 
y. Gulam Abaa. 13 Bom. H C. B. 147 ; 
Cf. iTAafcAy. Emperor 17 0. 

Vf. N- 78. 

(3) Lakhmir. Emperor, 23 C. T^J, 
695 : Emperor y lultiDas, 11 Bom. 
1 .. B. 644 ; Sher itohamtnad y. Empe- 


ror, 25 P. R. 1901 Cr; Jagdiah v. 
£mperor, ION. L.J. 135—23 Cr. I,. 
J 672=1031.0. 203=1927 Nag 255; 

(4) Ahmad Khan v. Croton, s P. R. 
19IC Cr=17 Or. L J. 299-35 L 0.171 
—56 P. W. E 1916 Cr. 

(5) In re Abdulta, 2 Rang. 880=26 
Or. D. J. 293-81 I. 0. 437=A. I. E. 
(1925) B 98. 

(6) Ralani r. Emperor, 17 M L. 
J. 248 : Riehhe v. Emperor, 13 A. 
Ii. J. 272-16 Cr. L. J. 353*28 1. C. 737 ; 
Empress y. Jai Singh. 12 P. R. 1900 
Cr • iJeoiDin t. Emperor, 94 A. L. J 
161=27 Cr. L. J. 176=91 I. C. 969. 

(7) 40 M. 691-43 M. L. J, 6C1. 
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than four yearsi does uol choose to sppeal(l). 

Proviso (c).—Aa appeal lies under ss. 35 (3) and 408, Prov (c), 
directly to the High Court from a conviction and separate sentences 
under ss, 124.A and 153-A of the Penal Code passed on the same 
trial(2). 

409> An appeal to the Court of Session or Sessions 
Appeals to Court Judge shall bo heard by the Sessions 
oi sesBioD how Judge or by an « Additional Sessions 

heard. . 

provided that an Additional Sesssions Judge shall 
hear only such appeals as the Local Government may, 
by general or special order, direct or as the Sessions 
Judge of the division may make over to him, 

Scope.— All appeals lying to the Court of Sessions are to be heard 
only by the Sessions Judge or by an Additional Sessions Judge. A 
Sessions Judge has no power to transfer an appeal hied in bis court to 
the Court of the Assistant Sessions Judge(3). 

Proviso.— The provisions newly added restrict the power of 
the Additional Sessions Judge to hear appeals. But the proviso is 
not restricted to appeals arising within the jurisdiction of the Court of 
Session. Where, therefore, the High Court transferred a case from 
the Court of one Sessions Judge to the court of another Sessions Judge, 
the latter, unless the contrary is directly expressed can transfer to an 
Additional Sessions Judge, a case which bad been transferred to him by 
the High Courtl4). 

410. Any person convicted on a trial held by a 
Appeal {torn sen- ScssioDS Judgo, Or an Additional Sessions 
t6DC8 of Court of Judge, may appeal to the High Court. 


Convicted on a trial. — An order by a Sessions Judge under 
s. 228, Penal Code imposing a hne on a person for intentional insult 
to the Judge, when sitting in a stage of a judicial proceeding, amounts 
to a trial, although by a summary mode, and is, therefore, appeal- 
able(5). The words under comment are important. An appellant 
whose appeal is dismissed by a Sessions Judge after he has taken 
additional evidence under s. 428 has no right of appeal to the High 


(1) Debt Din T. JTfuperor 2* A. L. 

J 15l-27Cr. L. J. 175-91 1 C 959 ; 
Han Daj/al t. Emperor, 87 A 471 
-13A.I,.J. 719*16 Cr. L. J. 606-30 
I.C 168; ^htnod KJtan \ . Enipfror, 
6 P H. 1916 Cr ^ ‘ 

(2) Joy Chandra v. Emperor, 38 
C. 211. 

(3) Empress v. Abdttl Ilcusah. ST A 
3S6-23LC. 652-13 A L. 3. 853=16 


Ct. L. 3. 316. See Nithi Chandra v. 
Eomesh Chandra, 14 Ir. L. J. 195-10 
I.C. 195 


(4) Kedar iVofAv. Emperor, A. I 
R.193I Pat. 114-1934 Cr. C.80O-15 
P.^L.T. 318-150 1.C. 927-35 Cr.L. j. 


C.*R 116*^ CAappu Afenon, i II. U. 
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Coart(l). - 

Majr appeal. — This section ^ves a right of appeal as distinguished 
from an indulgence to be heard or not to be beard. The word “ may " as 
distinguished from " shall ” does QOt make any practical differeuce(2)( 
Hillh Court. — The Chief Court of Oudh is now included in the 
definition of the High Court in s. 4 (/)• The case of Thomas Brad- 
shaxD V. Bmperorii) is no longer of any authority. 

Appeal against conviction and- notice of enhancement. — There 
is nothing incongruous in admitting an appeal and at the same time 
giving notice to an accused to enhaoce the sentence(^). 

<ill. Auy person convicted on a trial held by a 
Appeal from sen- Presidency Magistrate may appeal to the 
tenca of presidenoy High Court, if the Magistrate has sen- 
uagiatrate. tenccd him to imprisonmentfor a term ex- 

ceediug six mouths or to dne exceeding two hundred rupees. 

Sentences by Presidency Magistrate, when appealable.— This 
section refers in terms to a sentence of imprisonment exceeding six 
months or fine exceeding Rs. 200. It does not refer either to a sentence 
which awards imprisonment and fine or to any alternative imprison* 
ment in default of payment of fine. The words of the section are 
confined in their meaning to substantive sentences and cannot be extend* 
ed to include an award of imprisonmeot in default of payment of fine, 
the operation of which is contingent only on (be fine not being paid(5). 
No appeal, therefore, lies from a sentence of six months* rigorous 
imprisonment and a fine of Rs. 200 or a further period of three months' 
simple imprisonment passed by a Presidency MagistrAte(6). 

Concurrent sentences. — Two sentences, each of six months' impti* 
sonmeot. passed simultaneously under section 35, and directed to run 
concurrently, cannot be held to be a single sentence of one year’s 
imprisonment but would be considered as a singlesentenceof six months’ 
imprisonment. If such a sentence is passed by a Presidency Magistrate, 
it will not be appealable under this sectioof?). 

Order by Presidency Magistrate under s. 562 — No appeal lies, 
having regard to the terms of s. 411, against an order passed by a 
Presidency Magistrate under s. 562 directing the accused to be released 
on his executing a bond for Rs. 200 with one surety of like amount to 
be of good behaviour for two years and to come up for sentence when 
required to do so(8). 

412 . Notwithstanding anything hereinbefoie con* 
Nos 4 i Inter "’hore an accused person -has 

uin** *c«^ea “w“en pleadcd guilty and has been convicted by 
^oied pleads gnii. a Couft of Session OP any Presidency 
Magistrate or Magistrate of the first 

(1) Empreuy. IsnhaJc, 37 O. 378-4 /«. r. ... o ,, , ... . 

O.W.N. 407 ; EmprtH Dhanohar, 0 ■ , 

BL. 11.463 

(3) Epiprtisy. Pohpi, (ISOl) A. W. 

N. 48 (51). ‘ 

(3) 180.C.335-8l.C. 873-UCt.]:,. 

7. 733, 

(i) Empreu ▼. Z)ofiu, 53 B. SOS. ivv-a, f.. nvn. 
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than four years, does not cbooso to appeal(l). 

Proviso (c).^Ad appeal lies under ss. 35 (3) and 408, Prov (c), 
directly to the High Court from a cooviction and separate sentences 
under ss, I24>A and 153‘A of the Penal Code passed on the same 
trial(2). 

409* An appeal to the Court of Session or Sessions 
Appeals to Court Shall be heard by the SeseioDS 

of Session bow Judge OF by an - Additional Sessions 
Judge : 

provided that an Additional Sesssions Judge shall 
hear only such appeals as the Local Government may, 
by general or special order, direct or as the Sessions 
Judge of the division may make over to him. 

Scope.*— AH appeals lying to the Court of Sessions are to be beard 
only by the Sessions Judge or by an Additional Sessions Judge. A 
Sessions Judge has no power to transfer an appeal bled in bis court to 
the Court of the Assistant Sessions Judge(3). 

Proviso.— The provisions newly added restrict the power of 
the Additional Sessions Judge to bear appeals. But the proviso is 
not restricted to appeals arising witbin tbe jurisdiction of tbe Court of 
Session. Where, therefore, tbe High Court transferred a case from 
tbe Court of one Sessions Judge to tbe court of another Sessions Judge, 
the latter, unless tbe contrary is directly expressed can transfer to an 
Additional Sessions Judge, a case which bad been transferred to him by 
the High Coutt(4). 

410- Any person convicted on a trial held by a 
Appeal from wn- SessioDS Judgo, 01 ’ au Additional Sessions 
^Dca of Court of Judge, may appeal to the High Court. 


Convicted on a trial. — An order by a Sessions Judge under 
s. 228, Penal Code imposing a 6oe on a person for intentional insult 
to tbe Judge, wheu sitting in a stage of a judicial proceeding, amounts 
to a trial, although by a summary mode, and is, therefore, appeal* 
able(S). Tbe words under comment are important. An appellant 
whose appeal is dismissed by a Sessions Judge after he has taken 
additional evidence under s. 428 has no right of appeal to the High 


(1) Dtbi Din t. Emperor 2* A. 1^ 
LI&1"27 Cr.L. J. 175-9t I C OSO : 
■““I*, V. Emperor, 37 A 47X 

A. L.J. 719.16 Cr. L.J. 606-30 

CP. 

(3) Joy Chandra t. £'mperor, SS 
c. an. 

(3) Empress y. lloMsal. ST A 
aS6-2SLC. 653-13 A L, 7. 33S=*16 


Cc, L J. 316. See Nuhi Chandn v. 
Romtsh Chandra, II ('r. L. J. 195— IP 
I. O. 195 

(4) Kedar Kathr. Emperor, A. 1. 
R.I934 P»l 114-1931 Cr. C.SO0-J5 
P. L.T. 318-150 I C. 927-35 Cr. L. J. 
116T. 

(3) /fireC%appi4 ilenon, 4 M. It 

a B. 116 . 
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appeal lies on fact as well as Iaw» and, when made should be disposed of 
to a legal maoner(l). A person who pleaded guilty to the charge and 
was convicted by a second class Magistrate, is not barred from contend* 
ing in appeal that the conviction is illegal(2). 

Appeal against acquittal. — Where the accused was convicted by a 
first class Magistrate on bis plea of guilty and the Sessions Court 
without jurisdiction entertained an appeal against the conviction and set 
it aside, the High Court on appeal against such acquittal would consider 
the propriety of the conviction, before re-imposing sentence on the 
accused(3}. 

Appeal from conviction without sentence. — Where an accused 
person has been convicted on the strei^gth of bis own plea by a Magis* 
trate of the first class and is released under the provisions of section 562 
of the Code, bis right of appeal is absolutely barred inasmuch as no 
sentence is passed upon him(4). 

Revision. — An accused person, who pleads guilty before a Magis* 
trate and is convicted, can con tend under s. 412, in bis application for 
revision, that bis conviction is tllegal(5). High Court in revision is not 
bound by this section but may examine the record for the purpose of 
seeing whether the accused have bad a fair trial and whether their plea 
of guilty was based on a proper conception of the facts(6). 

413. Notwithstandiog auythiDg hereinbefore con' 
Ho appeal in petty tainod, there shall be no appeal by a 
convicted person in cases id which a 
Court of Session (* • •) passes a sentence of imprison* 
menb not exceeding: one month only or in whioh a 
Court of Session or District Slagistrate or other Magis* 
trate of the first class passes a sentence of fine not 
exceeding fifty rupees only. 

Explanation . — There is no appeal from a sentence 
of imprisonment passed by such court or Magistrate in 
default of payment of fine when no substantive sentence 
of imprisonment has also been passed. 

Amendment. — This section has been amended by section 24 of the 
Criminal Law Amendmeat Act, )923. Under this section as uow 
amended, a sentence of one month alooe passed by a Court of Session is 
not appealable, but such a seoteoce passed by Magistrate is appealable. 
The reason for this change is thus stated by Racial Distinctiou Com* 
mittee : “ We consider that outside the presidency towns in the case 


(I) Emperor *. Qavind, Rat. Uo. Cr. 
Cas OSl. 


11 &. 


(4) Hayal v. Emperor, 20 P. R. 1917 
Cr — 18 P. W. R.1917 Cr.=18 Cf L. Z 
401—38 I. C. 061. 

(6) Emperor v. Chunnilal, 98 Bom. 
L. R. 1023-97 Cr. L. J. Ili8. 

(6) Alt ITostein v. Emperor, A. I. 
E. 1930 Bang. g49--l98 1. C. 015-1930 
Ct. 0.1177. 
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class on such plea,' there shall be no appeal except as to 
the extent or legality of the sentence. 

Conviction on his own plea. — Where a person has pleaded guilty 
and has been convicted on such plea, he waives his right to question the 
legality of his conviction(l). The object of this section, construed in its 
plain and obvious sense, is to limit the right of appeal, when the accused 
has pleaded guilty, to such matter as may be a special ground of corn, 
plaint with respect Co the sentence as distinguished from the conviction 
itself, whether on the ground that the extent of the sentence is beyond 
what the circumstances of the case required, or that the sentence is 
illegal as not authorized by law(2). When a charge has been framed, 
under section 221 (7), of the Code, against an accused person, to the 
effect that he is a previous convict, and he has pleaded guilty to such 
charge, this section leaves the Appellate Court without power to re open 
the question whether the accused is a previous convict(3). 

Pleaof guilty based on misconception of legal rights. — Where 
an accused person pleads guilty on a charge under section 380 of the 
Indian Penal Code, but the said plea is founded upon an erroneous con* 
ception of one’s right m the property, this section is inapplicable to the 

I .U .4 . ...k4 ...t/iS 

'• e accused in pleading 

I bis right to appeal 

except as regards the extent or legality of the seDteDce(5}. Note that 
the exception is not only as to the extent, but also as to the legality of 
the 8eateoce(6). Inasmuch as a Magistrate is not justified m putting 
questions for the purposes of incriminating the accused, a sentence 
passed on such an admission of guilt (a plea of guilty) is illegal(7). If, 
therefore, a person pleads guilty and is convicted on such plea, the court 
of appeal, when an appeal is preferred, must satisfy itself that the plea 
of guilty was properly made after the nature of the offence the accused 
was charged with, was explained to, and understood by the prisoner(8). 

Rejection of appeal on ground of accused pleading guilty : 
Conviction by second class Magistrate. — The fact that an accused 
person has pleaded guilty before the Magistrate may be a ground for 
rejecting an appeal where the conviction bas been by a Court of Session 
or a Presidency Magistrate or Magistrate of the first class, though even 
then the extent and the legality ot the seotence would have to be con. 
sidered. But where the conviction is by any other Magistrate, an 


(t) Emperor t. AAuB AJi. SI C I. 3. 
121-21 Cr. li. J fil7«66 I. 0.851; 
Empren » Jafar, 6 D. 85. 

( 2 ) Empre^MV Jafar, 6B 65 Bee 
Superintendentr. Janantndro Nalh. 

432=83 C W. N. 6OT-56 
C 1145-80 Vr I. 3. 1038-lW I C. 
SOle-iiaa Cr. C 305 

(3) Etnprtss V A'lssan Fesrx. 0 Cr 
L. J 5C-4 N L R IGI 

(4) AVireror ♦ 6'at A’araiii. '53 A 
437=20 A L j QOl — A. 1. R 1931 A 
3C3— 130 t- G93 — 32 Cr. 


1931 Cr C 425 

(5J Empress *. Jafar, 5 B. £5 : 
Shyama (Jharan r. Emperor, 4. 1. R. 
1934 Hat aiO 

(c) Empress r Kalu Dosan, 23 Q. 
759 

(7) Empress r Vtran. 9 It 334 — 9 
Weir li5 . Emperors Kissar\ 3V»#u. 
gCr L 3. 56=4 N L B 163. Queen- 
Empress t Bhatrub CTtunder 3 C. 
W N 702 

(8) Empress r. Ealu Eosan, 23 B. 
759. 
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determmiog the right of appeal(l). Where a Magistrate passes two sen. 
tences of fine exceeding in the aggregate fifty rupees an appeal lies to 
the Court of Session under s. 408(2). But where the aggregate is 
less than Rs. 50 a right of appsalis barredO). Where a person is 
charged with two separate offences in one trial, the amount of the whole 
punishment awarded for the two offences must be regarded as one sen* 
tence for the purpose of determioiog whether an appeal lies under this 
section or not(4). 

Concurrent sentences. — An accused sentenced to concurrent terms 
of imprisonment, not one of which is individually appealable, has no 
right of appeal. Concurrent sentences cannot, for the purposes of 
appeal, be taken collcctively(5). 

• Order under s. 562. — An order under s. 562 Is appealable under 
s. 408 and is not restricted by the provisions of this section(6). 

Notwithstanding anything hereinbefore con* 
no appeal irow tamed tliere ahall be no appeal by a 
certain summary convfcted porson in any case tried sum- 
conrictions. mailly in which a Magistrate empowered 

to act under section 260 passes a sentence • • • of 
fine not exceeding two hundred rupees only * * *. 

Amendment — This section has been amended by section 25 of 
Act No. Xll of 1923. By this amendmeDt of. the section certain 
sentences passed on summary convictions which were originally 
noo'appealable (vis., inprisooment for three months or less, or whipping) 
are now made appealable. Under the old law only European British 
subjects could appeal from sneb seoteoces(7). 

Fine and suspension or confiscation.^lt was held in Queen- 
Empress v, r<rsarayart(8) that the addition of an order of confiscation 
to a sentence passed under section 51, Excise Act, does not render 
appealable a sentence otherwise not appealable, and that the order of 
confiscation is not part of the sentence. But in a recent case where a 
taxi driver was convicted and fined Rs. 60 and suspended for one year, it 
was held that the order of suspension of license was a part of the 


( 1 ) Jainab, 59 G. IIBI 

e.A 1 B. 1933 0.651-80 r,W.N.407; 


-(j) -Efttperer v Shitllttiffappa, 23 
Bern L. R. C68-90 1. U, 270*192GB 
llC-27 Or. L. J. 920; NaicabaU .y. 
Jainab, 5^ G. 1131; Jlkabbar Ali y , 
±,tnptror. 69 C. 19; Kandhaiv £m- 
ptror, ll'3i O 37-»33 Cr. U 378— ISO 
1 . G.81b-J7 A. 1 Cr. K.4C1. 

. 13) Kauab Ait t. Jainab, 69 C, 
1131. 

(!) Empreu ». Ilaradhan, SUL. 


R. 611 ; Ahalbar AU t. Emperor, 69 
19==A. I. B 1931 0. 612=33 Cr. L, J. 
90»»:8I J. 0. 1196=1931 Cr. 0. 612=35 
0. W. N. 76. 

(5) Aetx T. Emperor, 40 0, 631 

Suknandan'r Emperor, nC.h J.S92; 
but see Abdul Khalek Emperor, 17 
C. W. N. 72-13 Lr. U J. 877-17 1. C. 
818. 

(6) Madhao v. Emperor, 90 l. 0. 
|21=2S Bom. L. U. 071=1920 B. S62- 
27 Ct. L. J. 873. 

(7) Atyar Cr. P. C. 1851; See Jagdifh 
Prasad v. Emperor. SO Cr. U i. b69= 
U8I.C.312=A. 1. B. 1929 Pal. 716- 
Jnd. Rul. (1929; Fat. 601. 

(8) 1L.B. R. 3. 



OF APPEALS 


144t 


S. 4l3.j 

of all persons, both European and Indian, there should be ao appeal 
against any sentence of imprisonment passed by a Magistrate. This 
involves a substantial modification of the general law of the land and 
will to a certain extent increase the work of the Sessions Court. 
Nevertheless we are of opinion on general grounds and apart from the 
particular case of the European British subject that ao appeal should 
lie against any sentence. It is to be noted that short sentences of 
imprisonment should where possible be avoided ; and the number of sen* 
tences of one month and under passed by District Magistrate and first 
class Magistrates should not as fat as we can judge, be very large. 
In the case of sentence passed in a trial by a Court of Session, we 
would allow no appeal in respect of a sentence of one month or under.” 
The words " or of whipping only” which occurred at the end of the 
section have been omitted. 

” Notwithstanding anything hereinbefore contained,” — These 
words are very important and set aside any right of appeal which 
might be held to have been created by ss. 407 to 410. Therefore, an 
accused, who is convicted and seoteoced to a sentence which is not 
appealable at the same trial with other accused who are convicted and 
sentenced to appealable sentence, has no right of appeal(l). 

Combination of sentence -*Wbere tbe accused is sentenced to one 
day's imprisonment and a fine of fifty rupees there is combination of 
sentence for the purposes of appeai(2). But ao order passed by a 
Magistrate uodet s. 31 of tbe Court*Fees Act directing tbe accused to 
pay the complainant tbe court*fee paid on bis petition of complaint, is 
not part of the sentence so as to make it a sentence of fine within tbe 
terms of this section, and ao order therefore senteocing ao accused 
person to 14 days cigotous impiisonment and to pay the cost is not 
appea1able(3). 

Fine, — No appeal lies to tbe Sessions Court against a sentence of 
Rs. 50 fine passed by a first class Magistrate(4). But an order awarding 
compensation and re^paymeot of fines, etc,, under section 22 of tbe 
Cattle Trespass Act, 1871, is appealable under s. 408. The compensa* 
tion so awarded is not a fine, and consequently tbe restrictive provisions 
of this section do not apply(5). 

Enhancing sentence to make it appealable at the request of the 
accused.— 'A non appealable sentence cannot be enhanced so as to 
make it appealable at the request of tbe accused. But where a 
Magistrate has eohanced tbe sentence so as to make it appealable, 
there is an appeal, irrespective as to whether the sentence is legal or 
I)legaU6). •- 

Aggregation of sentence. — Where two sentences of fine are passed, 
it is tbe aggregate which is to be looked into for tbe purpose of 


(l) Emptrory. Ettssain Khan, 89 
A. 393-18 Cc. L J. 616=39 I O. 690= 
16 A. L. J 136 

(3) Emperor y. Alam, 33 A. 610=U 
1. 0.353-8 A. L J. 631. 

(8) Afadan v. Earan, 30 0 687. 

(1) 2» r« 9 1. C. StO 

Ot. P. O.-Vl 


— 9 i!. L.T. 933-13 Cr. L J 63. 

(6) Bodnks y. Papa Doda. 16 B. 63 
-33 Bom Ii B. 836-63 1. C 160=33 Cr. 
UJ 631. 

(6) Emperor t Ktihataldl, 35 B. 
418-13 Cr L. 3. 191-11 1.C,6U«1S 
Bom. L. B. 659, 
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Combination of punishments mentioned in s. 413.-~Tbe punish- 
ments mentlooed in s. 413 are sentences of punishmeut not exceeding 
one month passed by a Court of Session and a fine not exceeding Rs. 50 
imposed by a Court of Session, or District Magistrate or other Magis- 
trate of the first class(l). Where therefore the accused is sentenced to 
one day’s imprisonment and a fine of fifty rupees, the two sentences of 
imprisonment and fine may be combined for the purposes of appeaH2). 

Combination of punishments mentioned in s. 414.— The punish- 
ment referred to in s. 414 is a fine not exceeding Rs. 200. Where 
therefore in a summary trial a Magistrate imposes two fines one of 
Rs. 50 and the other of Rs. 20 the case is one in which two punish- 
ments such as are referred to in s. 414 have been combined and the 
sentence is appealable(3). 

Explanation. — The imprisonment to be undergone in default of 
furnishing security is cot a part of a substantive sentence so as to make 
the substantive sentence (which is not in itself appealable) appealableH). 
But a contrary view was taken in another case in the following circum- 
stances. There the appellant was tried summarily and sentenced to 
three months' rigorous imprisonment, and further ordered to give 
security for good behaviour under s. 31-A, Rangoon Police Act. This 
case dates from 1908, at which time a sentence of not more than three 
months passed in a summary trial was not appealable. It was held that 
the fact that sentence consisted of an order to furnish security in addi- 
tion to three months’ rigorous imprisonment made the conviction appeal- 
able, it being held that the order to give security was a part of the 
senteQce(5}, 

4 1 5* A. Notwithstanding anything contained in this 
Special fight oi Cttaptcr, when more persons than OHO are 
appeal in certain coiivicted ill One trial, and an appealable 
judgment or older has been passed in 
respect of any of such persons, all or any of the persons 
convicted at such trial ahall have a right of appeal. 

Scope of the section —This section is new. It gives right of 
appeal to an accused, whose seotence is not appealable, but who is con- 
victed in one trial with other accused against whom au appealable jodg- 
tneot or order has been passed(6). In the absence of any prpyisioa 
such as is contained in the present section, there was a conflict of 
decisions as to whether in the case of several accused tried in one 
joint trial appealable sentences are passed on some and oon.appealable 
sentences on others, whether those on whom non.appealable sentences 
were passed had also the right of appeal along with the others. Oo the 
one band, it was held that if at a jomt trial of two or mote persons by a 


(a) £mptTOr T. Alam, 33 A. 610=8 
X. L. 621=11 L C. 253*=12 Cr. L. J. 
BSO 

(3) KandhaiY. J^mremr, A. I R. 
19J2 0 27— 03Cr. L J, 276—180 I.C. 
VlS-l* A. I. Cr. K. 4Cl. 

(*) JJoghu T i’mperer, 7 O. C 839— 


irt.L.3.t051. 

(6) Jvalhan t. Emperor, 4 T.. B. B. 
852-0 Cr. L J 808. 

(0) Emperor r. iladhav, 28 Bom. L. 
n. 07 - 90 I. O. 121=27 Cr. L. J. 873- 
1920 B SSI", Ahabbarv. Emperor. 69 Q, 
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sentence and it was open to him toappeal tberefrom(l). This case is based 

D' cklia Kiinbi v. E»tf)eror(2). lo that case the applicant was 
convicted of not producing bis driving license on demand by the police 
and sentenced to pay a fine of Rs. 25 and the Magistrate passed an 
order under s. (2) of the Act that bis license should be suspended for. 
SIX mouths. The learned Additional Judicial Commissioner held that the 
order of suspension was a part of tne sentence. Another case nearer to 
the point IS Kathait v. Einperor(3). In this case the appellant was 
tried summarily and sentenced to three mouths' rigorous imprisonment, 
and further ordered to give security for goad behaviour under s. 31-A, 
Rangoon Police Act. This case dates from 1903 at which time a 
sentence of not more than thiee months passed m a summary trial was 
not appealable. It was held that the fact that the sentence consisted of 
an order to furnish security in addition to three months’ rigorous impri- 
soument made the conviction appealable, it being held that tbs order to 
give security was a part of the sentence. 

Combination of two punishments of'fi'ne. — Where m a summary 
triala Magistrate imposes two hoes one of Rs 50 and the other of 
Rs. 20 the case is one in which two punishments such as are referred to 
in this section have been combined and the sentence is appealable(4). 

Order under s. 562- — As the Code does not say that there is no 
appeal m the case of a person who has been convicted and bound over 
under s. 562 the general rule laid down m s. 40$ must prevail, and 
therefore the person who is only bound over under s. 562, has a right of 
appeaUS). 

415 . An appoal may be bi ought against any 
Troviso to sections sentoncB referred to in section 413 or 
418 and 414. sfictfon 414 by which any two or more of 
the punishments thoroin mentioned are combined, but no 
sentence which would not otherwise bo liable to appoal 
shall be appealable merely on the ground that the person 
convicted is ordered to find security to keep the peace. 

Explanation — A sentonco of imprisonment in de- 
fault of payment of lino is not a sentouoe by which two 
or more punishmoiits aro coiubinod withiu the meaning 
of this section. 

Scope.“Tbe word “therein” as used in s. 415 refers to ss. 413- 
and 414. In other >\ords the section is intended to apply to cases lo 
which two or more of the pooishments mentioned in s. 413 or 414 ba\e 
been combined(6). 


(n iiaranauil v. AVii/vror, 35 Cr. L, 
J IIG-A.l U 1333 1:. 323-llC 1 C. 
645»193JCr.e, U4C-0 Itnrfi 103 
(3) A I. l: 1323 Nag 71-33 Cr. 1. 3 
33-G5 I. C. 425. 

(3) 4 L n. U. 859-9 I'r. L. 3. SC*! 

(4) Arniiff/iai '• Ewjfror, A 1. n 
1939 0 37^33 Cr. L. J. 378-lSG I. C. 


918-17 A l.Cf B. 4GI. 

(5) Emperor » Eiralai, 4'j A 62? — 
25Cr L J 12H-6.J I. C. 172-A I H 
l‘J>l \.7l5=22A L 3 751-L R. 5 A.’ 
131 

(6) Katifihat t. Emferor, A. 1. B 
19310 i7-s3Cf L. 3 870-lSC I, 0 
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nothing in it -which shows that it is the District Magistrate alone who 
can move the Local Government to file an appeal. It is, in ordinary 
.cases, a matter of practice that the Local Government is moved by 
private applicants or the police through the District Magistrate, or 
the latter, as the head of criminal administration in his district, himself 
moves the Local Government, but the Government can move other- 
wise(l). The intention of the Legislature is that there should be no 
interference by the High Court with acquittal even though improper, 
except upon a formal appeal by the Local GoverDment(2). The law, 
by limiting the right of appeal against judgments of acquittal to the 
Local Government, prevents personal vindictiveness from seeking to 
cal) in question judgments of acquittal by way of appeal, and evidently 
intends that such interference shall take place only in ca<es where 
there has been a miscarriage of justice so grave as would induce the 
Local Government to move in the matter(3). The power of appeal 
against an acquittal under this section is one that should be exercised 
sparingly by Government. But the discretion to exercise that right 
to appeal appertains to Government and is not subject to the control of 
the court(4). 

Reference by Sessions Judge or District Magistratel~-The High 
Court has jurisdiction to entertain a reference made by a Sessions 
Judge under s. 438, to set aside an order of acquittal, though such 
junsdictioD will be exercised most sparingly and only in exceptional 
cases, where there has been a grave and flagrant miscarriage of justice, 
or a denial of the right of a fair triaI(S}. The High Court can enter- 
tain such a reference even where the Local Government has not been 
moved to prefer an appeal under this section, or having been moved, 
has declined to prefer such appeal(6). But it is not in accordance with 
the practice of the Allahabad High Court to interfere with an acquittal 
on a reference by a Sessions Judge where the Government can appeal 
Under this section and has not done so(7). A reference under s. 438 
by the Sessions Judge, tecommetidiog that an erroneous acquittal by a 
Subordinate Court be set aside, is acceptable even in ordinary cases, 
for an appeal against such acquittal under this' section by the Local 
Government is restricted to only exceptional cases(8}. However, such 
reference by the District Magistrate ; who has means to communicate 
with and move the Local Government under this section, may not be 
acceptab1e(9). 

Public Prosecutor. — An appeal by the Local Government from a 


(1) Mul Stiigh T, Crenen, 1923 Lah. 
1C3. 

(2) Ktopres^ Sfiyaji, 3 B 150 
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L J 127 = 1. R 5 A. 120 Cr. 
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first class Magistrate an appealable sentence is passed against any of 
them, all the persons convicted have the same right of appeal even 
though their sentences may be of the kind against which appeal would 
have been barred by section 413, if they had been tried singly(I). On 
the other band, it was held that section 413 prohibits an appeal by a 
person against whom a non-appealable sentence has been passed even, 
though appealable sentences have been passed against others jointly 
tried with him(2). Tnis section gives effect to the former view. By opera- 
tion of this section, a right of appeal is also conferred on those who are 
jointly tried with a person against whom an order under s. 362 (2) has 
been passed, and having been convicted, are given non appealable sen, 
tences(3). 

416 — (Repealed by AcfcXlI of 192U, s. 26.) 

The repealed section enacted that nothing in ss. 413 and 414 

applied to appeals from sentences passed under Ch. XXXIII on 

European British subjects. The repeal removes the distinction between 
European British subjects and Native Indian subjects and gives them 
equal rights of appeal. 

417 . The Local Government may direct the 
Appeal on behalf ProsecutOF to present an appeal 

of GoTerninent in to tlio High Coiirt ffoin an Original or 

case of acquittal. appellate Order of acquittal passed by 

any court other than a High Court 

Object of section.— The object of this section is to enable the Local 
Government to have a wrongful acquittal converted into a conviction or 
to have a retrial and not to obtain opinions of a High Court on abstract 
points which do not arise on the facts estabHsbed(4). 

Appeal against Acquittal.— In cases of acquittal, the law allows 
an apeal only on behalf of (be Govetoineat(5). The High Court has no 
authority to entertain the matter at all, except upon an application 
duly made with the sanction of tbe Government[6). The immunity 
given to an accused by tbe acquittal is only subject to the right of 
appeal by tbe Local Government, where interference is urgently 
demanded in 'the interest of public justice, it is always open to a 
private prosecutor to move the Government to appeal under this sec* 
tion(7}. So far as tbe wording of this section is concerned, there is 


(t) Phehii T A'mneror, 4 Pat. L7 435 
eSO Cr. li. J. 645 ; Sheopal v. Emperor, 
15 0 0 3S6 ; Croton ▼. Eaurafi, 80 P 
B. 1916 Or; Bo Thato v. Emperor, 9Pr. 
Ij. J. 85G; Croton v Jaisukh, 10 P B. 
1916 Cr.; Emperor v. Dal Singh, 38 A. 
395. 
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671. 

(4> Emperor r. Fatrh Din. 14 P. R. 
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S63-S Weir 671. 
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N.Ii B 40-1937 Nag. 170. ^’otytfar 
T. Kan, 43 C. 612 at p. 616. 
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ooQvicted of calpable homicide not amoantiog-’to murder aod an appeal 
is preferred by the Government Pleader at the instance of the Legal 
Hemembiancer it does lie so far as tbe charge of murder is concerned(l). 
A judgment passed by a Sessions Judge following the verdict of tbe 
Jury, acquitting the accused is a judgment of acquittal for purposes of 
an appeal by the Government(2). But there is no appeal given by 
this section from an interlocutory order, «. g., an order, by a Sessions 
Judge refusing to add new chargesO). An appeal under s. 417 can be 
preferred although an appeal preferred by the accused against bis con- 
viction has already been beard and decided by tbe High Court. A 
judgment which acquits the accused of a graver charge but convicts 
him of a minor offence can be attacked by filing two distinct appea]s(4). 

Cases in which Local Government can appeal. — Tbe law gives 
Government tbe right to appeal against any acquittal and that right 
cannot be taken away by tbe court any more than tbe right to appeal 
egaiust a conviction can be taken away from any private person(5), 
Tbe Code makes no difference between an appeal from an acquittal and 
from a conviction. In order to justify interference with a judgment of 
acquittal on a question of fact, it is sufficient if the finding is clearly 
wrong on tbe evidence and unreasonable in the opinion of tbe appellate 
court, whether or not tbe unreasonableness amounts to perversity, 
stupidity or incompetence, or tbe court below can be said to have 
obstinately blundered In coming to it, but upon sound principles of 
criminal jurisprudence tbe iodications of error in tbe judgment 
of acquittal ought to be clearer and more palpable and the evi- 
dence more cogent and convincing in order to justify its being set aside 
than would be necessary in tbe case of a judgment of coDviction(6). An 
appeal under this section is not limited only to cases where a wrong 
decision has been arrived at, owing to error of law or misappreciation 
of evidence^?). In cases of acqbitta), an appeal is allowed in tbe 
widest terms and without any limitation wbatever(8). But an appeal 
by Government should be made only in cases of some importance 
where it can be shown that tbe judgment is so clearly wrong that its 
mainteoancs wonid amount to a miscarriage of justice and that there 
should be a conviction or re-trial(9). An appeal against an acquittal 
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Smilher, 26 3L 1 ; Entperor y. 
Aunjo, 23Cr. L. J. jllO.' , 
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judgment af acquittal must be presented by the Public Prosecutor. The 
direction by the Local Government to present an appeal to the High 
Court from an order of acquittal must be given to a Public Prosecutor. 
It may be given in a letter, vnbereby the Public Prosecutor is appointed 
as such; yet it does not follow that the mere fact that a person has been 
directed to present such an appeal to the High Court from an order of 
acquittal involves his appointment as Public Prosecutor for the purposes 
of the case(l). The Legal Remembraucer 15 a Public Prosecutor 
within the meaning of this section(2). An appeal against an acqittal, 
presented to the High Court by the Superintendent and Remembrancer 
of Legal Affairs, appointed by the Local Government to be Public 
Prosecutor, in all cases heard by the High Court m its appellate 
jurisdiction, is not tacQmpetent(3>. But the Legal Remembrancer of 
Bengal cannot be deemed to be Public Prosecutor for the Province of 
Bibar when he has not been specially appointed as a Public Prosecutor 
for that Province, and an appeal presented by him' under instructions 
from the Government of Bihar is incompetent(4). 

High Court — An appeal by (be Local Government from a fudg* 
men! of acquittal will lie to the High Court. A District Magistrate 
is not competent to entertaiu appeal against an order of acqutttal(5}. 
Nor has a Sessions Judge to entertain such an appeaU6). 

Order of acquittal. — The withdrawal of a complaint by the com. 
plaioant operates as an acqutttal(7). But an order of discharge passed 
by a Session Judge under section 406, Cr. P. C., is neither an original 
nor an appellate order, of acquittal within the meaning of this section, 
so that no appeal lies to the High Court against that order ; but the 
Local Government has a right to file a revision against it(8). The 
terms ‘ conviction ' and 'acquittals* are wholly inapplicable to orders 
under s. 118. An order of a Sessions Judge setting aside an order of 
a Magistrate directing a person to furnish security for good behaviour 
IS not, consequently, appealable under this section (9). Alteration of a 
conviction from one under s. 353, Penal Code, to one under s. 352 of 
the Code does not amount to an acquittal, and no appeal lies in such 
case under this section(lO). But where an accused being charged under 
s. 302 is convicted under s. 302/109 bis conviction under s. 302/109 can 
be regarded as an acquittal on the charge under s. 302 and an appeal 
from such acquittal is competent(ll). Where, in a case tried by a Jury, 
an accused charged with murder, is acquitted of that charge but is 


(1) Dm Leg Hem.y GayaProand. 
41 t' 425 (432^-18 G L. J 619—18 0. 
W N 279-92 1.0 190-16 Cr L.J.4C 

(2) Leg Pevx ▼ Tu^aram, 46 r 
644- 23 U. W N. OG— 20 Cr. L, J. 170- 

40 I V 490. 

(3) Jbtd 

(1) Peu Leg Petn.^. GayaProaad, 

41 C. 426. 

(5) Ronpiuamt v Naraiimhulu, 7 
M. 913—9 NYelr 477 ; 5om»T. Eviperor, 
9C M. 478. 

( 6 ) Daijanath Oourt £* 071 ( 0 . SO 
0. 633 : Baroda Path t. A'oratt 
Sheihh, a *0. W. R. coItI. 


(7) Luehi Behara v NUuanund, 
19 W «. Cr. 65 

(8) Emperory.f'omat Din, ISO L. 
J S7€=D4 I C 402-27 Cr L J 626 
-SO W N 390=4 I.R l‘>26 0 829. 

(9) Emperor V Bobu Pam, IOC I. 
C C64— 20 A. 1 . J 99-L. R 8 a. 1C3 
Or -.4 r R. 1928 A 1=29 Tr L.J 92 
-8 A 1 Cr R 557-1 L. T 40 A. 71. 

do) Emperor T Gtan Singh, 111 I. 
C. CC3-A. I R 1923 Lih. 230- 29 Cr. 
It J.905. 

(IIJ Emperor r, Sada Singh, A. I. 
R. 1930 T*h. 333=13 L. L. J S3-19S9 
Cr.C. 8SG. 
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convicted of calpable homicide sot amounting to murder and an appeal 
Is preferred by the Government Pleader at the instance of the Legal 
Remembrancer it does lie so far as the charge of murder is concerned(l). 
A judgment passed by a Sessions Judge following the verdict of the 
jury, acquitting the accused is a judgment of acquittal for purposes of 
an appeal by the Governraent(2). But there is no appeal given by 
this section from an interlocutory order, e. g., an order, by a Sessions 
Judge refusing to add new chargesO). An appeal under s. 417 can be 
preferred although an appeal preferred by the accused against bis con* 
viction has already been heard and decided by the High Court. A 
judgment which acquits the accused of a graver charge but convicts 
him of a minor offence can be attacked by filing two distinct appeals(4}.- 
Cases in which Local Government can appeal. — The law gives 
Government the right to appeal against any acquittal and that right 
cannot be taken awa^ by the court any more than the right to appeal 
against a conviction can be taken away from any private person(5). 
The Code makes no difference between an appeal from an acquittal and 
from a conviction. In order to justify interference with a judgment of 
acquittal on a question of fact, it is sufficient if the finding is clearly 
wrong on the evidence aod unreasonable in the opinion of the appellate 
court, whether or not the unreasonableness amounts to perversity, 
stupidity or incompetence, or the court below can be said to have 
obstinately blundered in coming to.it, but upon sound principles of 
criminal jurisprudence the indications of error io the judgment 
of acquittal ought to be clearer aod more palpable and the evi. 
dencc more cogent and convincing io order to justify its being set aside 
than would be necessary io the case of a judgmeot of conviction(6). An 
appeal under this section is uot limited only to cases where a wrong 
decision has been arrived at, owing to error of law or misappreciation 
of evidence(7j. In cases of acqtiittaf, an appeal is allowed in the 
widest terras and without any limitation wbatever(8). But an appeal 
by Government should be made only in cases of some importaoce 
where it can be shown that the judgment is so clearly wrong that its 
maintenance would amount to a miscarriage of justice and that there 
should be a conviction or re'tnal(9}. An appeal against an acquittal 


• (1) impress ▼ Judhoonath, 3 G. 
373 ; HitaTam t. Emperor, 13 0. L. 
431*=»3 O. W. N. 8K)»26 Cr L. J. 130. 
(2> Empresi T. Judoonalh, 3 C.S13. 

(3) Emprtii t. Vajiram, I5 Bom. 
414. 

(4) MohatnmaJi r. Emperor, A. I. 
It. 1333 Nag. 131*1933 Cr. C. 673«38 

N. Ii.n 233 -33 Ct. Ii 3. 819-140 1. 

O. 149. 

(5) Croim t. Arjan, 43 P. B. 1917 
Cr; Emperor *. liibhuli, 17 C. 485, 

(C) Emperor r, EafMaicar Eat. 
1937 Lah. S(9-.28 Cr. L. J. 650—103 
I. C, 492*38 P. T., n. 313 ; Emperor y, 
Chattar Situi},. 7 P. R. 1901 Cr. ; 
Emprette. Ultam, 29 1*. R 1883 Cr; 
Emprett r> liithuli, 17 O 485 ; Amp* 
ffM Korigotcda, 19 B. 61 ; Protap 


Cliundery Empress, \IC. h B, 25 ; 
e-T—; ^3 0, 

■ ; ■ • ■ IP. 

• ■ ■ '■ ‘jlam 

■ Cr; 

•• • / ■ • 148; 


(7) /fi re ^inno, 38 M. t028-26 M. 
160-(1914) M. W. N. 273-16 Cr. 
L. J. 236-23 I 0. 188. 


(8) Emperor ». Judoonalh, 3 C. 373. 

(9) Empress t Khnshal, 15 p R. 

1S98 Cr; Empress v. Ghulam Muham- 
mad. 10 P. H, 1897 Or Emperor 
T. Faith, 14 P. R. 1900 Cr ; Empress 
y. Earuna. 22 C. ICI ; Emperor y. 
Smilher, 2C M. 1 ; Emperor y. 
Eunja, 23 Cr. L. j. 410. . . 
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should only succeed where the order of acquittal was clearly wrong, and 
involved a miscarriage of jastice(l}. The High Court will not accept 
an appeal against an acquittal merely because the trial in the court 
below was illegal on account of misjoinder of charges ; the appellate 
court will interfere only where it is satisfied that the order of acquittal 
is obviously erroneous or is one whtch should not be maintained owing 
to the trial court having omitted to consider material evidence(2). 

Interference by High Court, when justified. — The appellate 
court should not hesitate to convict in an acquittal appeal more than it 
should hesitate to acquit m an appeal from a conviction, provided there 
are valid grounds for reversing the decision of the learned Judge of the 
trial court(3). If the appellate court, after bearing in mind that there 
is a presumption of innocence in favour of the accused, still further 
strengthened by his acquittal, and that the trial court was in a better 
position to judge of the credibility of the witnesses examined before it 
and therefore great weight has to be attached to its view, is nevertheless 
fully convinced that the conclusion of the trial court was clearly wrong 
and its conclusion was contrary to the weight of the evidence, it would 
be fully justified m setting aside the order of acquittal. The mere fact 
that it is not possible to hold that the lower court has been incompetent, 
stupid or perverse or has come to an unreasonable and distorted conclu* 
Sion or has obstinately blundered, would not be sufficient to prevent the 
appellate court, from allowing an appeal against an acquittal if it were 
fully convinced that the court below has been misled by the extremely 
clever nature of some false defence supported by forged dacuments(4}. 
It 19 not because a Judge or Magistrate has taken a view of the case in 
which the Government does not coincide and has acquitted the accused 
persons that an appeal by the Local Government from bis decision must 
necessarily prevail, or that the High Court should be called upon to 
distrub the ordinary course of justice, by putting m force the arbitrary 
powers conferred on it by this sectioa. The doing so should be limited 
to these instances, lo which the lower court has so obstinately blun- 
dered and gone wrong, as to produce a result mischievous at once to the 
administration of justice and the interests of the public(S). The lodica- 
tion of error to a judgment of acquittal ought to be more clear and 
palpable and the evidence more cogeat and convincing, in order to 
justify Its being set aside, than would be necessary in the case of con- 
viction(6). The indications of the guilt of the accused must be obvious 
or the evidence too strong to be rejected before the High Court will 


fl) J^mperor v U San IVm, 10 
Rase. 813 1 Z)(/ Leff Koruna. 

23 0 . 164 . 

(3) Emperor v. Tanat 
L. J. 997=48 I.0. 167 

(3) Emperor -r. SuJletnan 93 

1.0 467-27 Cr. L J 1347-4.1 B 
1937 Smd. 93; Emperor v JLTo/i 
Khoda, 81 1. 0. 306=26 Bom L B. 
113-25 Cr. L.J. 78a=A. I R 1925 B. 
335 . 

(4) Emperor v. Shto Jonah, 81 A- 
L J. 1573-A. I. R. 1934 A 37-80 A, 


S54-1934 Cr. C. 59-1031 A. L R 93= 
147 t C 2S3-S5lr L J. 304 . A'm- 
perorv Sttal,k.l. It 1934 0.229=11 
O. W.N 568=1934 0. L. R. 421=1481. 
O. 1059. 

(S) Empress ». Gat/adtn, 4 A. 148= 
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A'jm Po I’m. A. I. R. 1933 Rane. 387 ; 
*nd see Pub Pros, v Thyampa MoUi. 
3 M%d. Cr Cas. 242 
(0) Emperor v. Jurr^i. 21 Cr. L 3. 
819-85 X.G. 685. 



14D0 THE CODE OF ORIMINAI. PEOOEDURE [Chap. XXXI. 

interfere in an appeal against an order of acquittal(l). 

Interference by High Court, when not justified.— In an appeal 
from an order of acquittal, the High Court cannot interfere unless the 
judgment of the court below is wrong and perverse, or without jurisdic- 
tion and based upon obvious errors m procedure(2). Where a judgment 
of acquittal is based at the most on a dobutful weighing of facts and 
not on any irregularity or oeRligeoce or other matter affecting the 
jurisdiction or the regularity of the trial, the High Court will not inter- 
fere(3J. The High Court will not interfere in a judgment of acquittal 
unless the lower court has been perverse in its judgment or taken such 
unreasonable and distorted conclusions of the facts as to cause a mis- 
carriage of justice(4). If on appeal from an acquittal the evidence is 
all oral and its credibility is a mere matter of opinion without involving 
other considerations, the opinion of the court which heard the witnesses 
must be treated as almost conclusive. The indications of mistake must 
be obvious, or the evidence too strong to be rejected, before the appel- 
late court will iaterfere(S). The High Court hesitates to set aside an 
acquittal on appeal, and does not do so unless there has been a mis- 
carriage of justice(6), or the original court's ffnding is clearly wrong and 
unreasonable on the evidence lo the case(7}, or it is satisfied that the 
case is conclusively proved to the sense in which this has to be done 
before an appeal from an acquittal can be accepted(8), or it comes to 
the coaclusioQ that the decision was one which do body of seosible men 
could arrive at(9), or that the trying Judge was clearly wrong and the 
judgment is either perverse, or based on obvious error of procedure(lO) 
In short the High Court will not interfere unless it has formed a firm* 
and clear opinion as to the necessity of doing so(ll) ; but interference 
is not limited to cases where the court has obstinately blundered(12). 


(I) rallia r. Crown, 13 P. W. B. 
1919 Cr,=MCr. L.J. 189-19 ! C. COl ; 


(9) Emperor v. Bam Prasad, A. I.E, 
1929 Pat. 608=3 Or. Law. Pat 7-119 
1. 0. 901=30 Cr. L. J. 1116-1939 Cr. 0. 
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iOJ. 

(3) Dy. 5up.T, Amuhja Charan, 15 
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Lah. 533— 35 P. li B. 691. 

(3) Soothe first cited case in the last 
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I, C. 60G-3 Pat L.T. 390-33 Cr.L. i. 
410 

(6) Emperor r. Samand, 22 Cr. Ii. 

J. 173-69 I. C.911. 

(C) i’fnperorT. Pruna Chandra, 28 
C.W. N.679-63 I.O. 031—1934 0,611 
-30 Cr.L. J.71. 

(7) Emperor v. Jiaklaieart, 26 P. W. 
B. l!)13Cr.-329 P. L ll. 2913— ]« Or. 
I*. J. 635 -30 1. 0. 1005. 

(B) Crown t. Ihrahim, 37 P. L. B. 
197. 


391. 

(11) Pub Pro. 7 ^amuona Haidu, 
ICCr LJ, 620—29 I C. 057. 

(13) Empress 7. 1885 

Cr.: but see Empress v. Gayadin, i A. 
148 ; JS’f7ipreJJ v. Bobinson, 10 A 313 : 
SM Empress 7. Pray. 20 A. 459 ; 
Empress 7. Mongai, ll P. B. 1903 
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should ouly succeed where the order of acquittal was clearly wroug, and 
involved a miscarriage of iustice{l). The High Court will not accept 
an appeal against an acquittal merely because the trial in the court 
below was illegal on account of misjoinder of charges ; the appellate 
court will interfere only where it is satisBed that the order of acquittal 
is obviously erroneous or is one which should not be maintained owing 
to the trial court haviug omitted to consider material evidence(2). 

Interference by High Court, when justified. — The appellate 
court should not hesitate to convict in an acquittal appeal more than it 
should hesitate to acquit in an appeal from a conviction, provided there 
are valid grounds for reversing the decision of the learned Judge of the 
trial court(3). If the appellate court, after bearing in mind that there 
is a presumption of innocence in favour of the accused, still further 
strengthened by his acquittal, and that the trial court was in a better 
position to judge of the credibility of the witnesses examined before it 
and therefore great weight has to be attached to its view, is nevertheless 
fully convinced that the conclustoo of tbe trial court was clearly wrong 
and Its conclusion was contrary to tbe weight of tbe evidence, it would 
be fully justified m setting aside tbe order of acquittal. The mere fact 
that it is not possible to bold that tbe lower court has been incompetent, 
stupid or perverse or has come to an unreasonable and distorted conclu* 
Sion or has obstinately blundered, would not be sufficient to prevent the 
appellate court, from allowing an appeal against an acquittal if it were 
fully convinced that tbe court below bas been misled by the extremely 
clever nature of some false defence supported by forged documeDts(4). 
It is not because a Judge or Magistrate has taken a view of the case in 
which the Government does not coincide and bas acquitted the accused 
persons that an appeal by the Local Government from his decision must 
necessarily prevail, or that the High Court should be called upon to 
distrub tbe ordinary course of justice, by putting id force the arbitrary 
powers conferred on it by this section. The doing so should be limited 
to these instances, in which tbe lower court bas so obstinately blun> 
dered and gone wrong, as to produce a result mischievous at once to the 
administration of justice and tbe interests of tbe public(5). The iDdica> 
tion of error in a judgment of acquittal ought to be more clear and 
palpable and the evidence more cogent and convincing, m order to 
justify Its being set aside, than would be necessary in the case of con. 
viction(6). The indications of tbe guilt of the accused must be obvious 
or the evidence too strong to be rejected before the High Court will 
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23 0. 161. 

(3) F.mptTOT V. Jagal Ham, 19 Cr, 
L. J. 0S7=48 1.0.167 
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thcTe has been an acquittal by a unanimous verdict of the Jury accept- 
ed by the Sessions Judge, the mere fact that there has been a 
misdirection to the Jury will not jostify the reversal of the verdict, 
unless the misdirection has in fact occasioned a failure of justice(l). 

Procedure jn appeal. — ‘The Government have the same right of 
appeal against an acquittal as a person convicted has of appealing 
against bis conviction and sentence, and there is no distinction between 
the mode of procedure and the priociples upon which both classes of 
appeals are to be decided(2). An appeal from an acquittal does not 
stand on a different footing with regard to the consideration of evidence 
to an appeal from a conviction. No distinction is drawn in the Code 
between an appeal from an acquittal and an appeal from a conviction. 
There are no special rules for dealing with the evidence in an appeal 
from an acquittal which, it is expressly provided in the Code, may 
he on a question of fact. Due weight must of course be given to 
the decision of the court below and the reasons advanced for 
that decisioD(3). Examination of the rulings shows that in the 
High Courts at Calcutta(4), Madras(5), Bombay(6), Allababad(7), 
and Patnal8), the weight of authority is for the principle that 
there is no difference between the treatment by a High Court 
o( an appeal from a convlctioo and that in the Lahore High 
CQurt(9), the weight of authority is also on the same side, the 
inclination being perhaps in the interests of the person acquitted to 
attach more value and give greater prominence than other High Courts 
to the jadgment of the lower court. The law makes no distinction ; but 
there are certain established customs which supplement the statute law, 
aod there are two such cutoms which all courts invariably follow- These 
are : (i) to presume every man to be innocent until be has been proved 
to be guilty : and (ti) to give to the prisoner the benefit of whatever 
doubt there may be. The appellant wbo is arguing against a conviction 
has these two principles in his favour, but they are both adverse to the 
appellant who is arguing against an acquittalUO). 

Crown must show conclusively that inference of guilt is 


(1) Supl and Hememb v. Sh^am 
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20 0. W.N 123; Emveror t, Sakha- 
ram. 9t Bom L. It 1054. 

(4) Sxipdt and Tlem. ? AmuJt/ 
CAnron 23 I. c. 73C-16 ( r. L. J. ICO— 
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Indications of error in a jodgmenl of acquittal ought to be clearer 
and more palpable and the evidence more cogent and convincing in 
order to justify its being set aside than would be necessary in the 
case of a conviction(l). The fact that fresh evidence has been dis- 
covered subsequent to the acquittal, is not a sufficient reason for 
setting aside the acquittal or ordering a re trial(2). The question 
of satisfactory identification of a particular rioter a matter eminently 
for the trial court and an appellate court would not be justified in 
interfering with an acquittal in a matter concerning identification of the 
accused(3). 

Appeal from acquittal by lower appellate court.— Whatever may 
be the value of the judgment of a trial court, which bad had the oppor- 
tunity of seeing the witnesses and observing their demeanour, no such 
rea'ion can apply where the trial court convicts the accused and it 
is the appellate court which acquits. In such a case the High Court 
is in as better a jiosition to weigh the evidence as the lower appel- 
late court and can intetfete to set aside the lower court's order of 
acquittal(4). If in an appeal against the acquittal of the accused by 
the appellate court the grounds relate only to one section of the Penal 
Code, on acquittal uoder that section, the court cannot at that stage 
ascertain whether the appeal fell uoder any other sectioo(5). 

Appeal from acquittal by special Magistrate —Ad appeal to the 
High Court by the Local Government from an order of acquittal passed 
by a special Magistrate appointed under Bengal Act, XII of 1932 is 
not competent under s. 5 of Act XXIV of 1932(6). 

Appeal from acquittal in a case tried by Jury.— No appeal at the 
instance of the Local Government, lies from an order of acquittal 
in a case which has been tried by a Jury, when the questions involv- 
ed are purely questions of fact » for such an appeal to he it must 
be supported upon a ground which is covered by s. 418(7). Where 
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(41 Emperor r ^lohammad Khan, 
A 1 U 1'120 Lah 403 -129 I. I 469= 
19WCr C 403 

15) Emperor r Ahmad Dtn, K t. B. 
1931 Lah Rl3 

(C, I.eq Dem ♦ iMchmi .Voroyan. 
AIR. 19ilC 770=145 1 C 773-1933 
Cr r 1127=34 Cr L. J 1070--20 .4 I 
Cr r, SS2— S3 C. \Y N J07 — C5 Cal 
14<!2. 

t") Goct. of Bengal t Parmethur, 
10 C. 1023. 
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revision, at the instance of a private*person, with an acquittal after trial 
by a proper tribunal, and applications for that purpose should be dis< 
couraged on public grounds(l). 

418 . (1) An appeal may lie on a matter of fact 
Appeal on what ^8 Well as a matter of law except where 
matters aamissihie. the trial waa by Jury, in which case 
the appeal sliall lie on a matter of law only. 

(2) Notwithstanding anything contained in sub- 
section (1) or in section 423, sub-section (2), when, in 
the case of a trial by Jury, any person is sentenced 
to death, any other person convicted in the same trial 
with the person so sentenced may appeal .on a matter 
of fact as well as a matter of law. 

Explanation . — The alleged severity of a sentence 
shall, for the purposes of this section, be deemed to be a 
matter of law. 

Amendment.— 'Sub-sectioo (2) was added iu 1923. 

Scope of section. — Under this sectioo, an appeal may lie ou a 
matter of fact as well as oo a matter of law except where the trial is 
by a Jury, io which case the appeal shall he oo a matter of law ooly. 
The alleged seventy of a seoteoce is a matter of law for purposes of 
appeal(2). This section applies also to appeals by the Local Goveromeot 
against acqu\tta1s(3}. 

Appeals in cases tried by court —This sectiDD, as it now stands 
provides for an appeal ou a matter of fact as welt as oo a matter of 
law where ao acquittal is by a Judge tf)iDgthe case with Assessors. 
No conditioa is imposed on High Court in such an appeal. All that, the 
High Court has to see is whether the offence charged is proved against 
'each of the accused persoos(4). When the Code provides for an 
appeal on a matter of fact, it is always open to the appellant to contend 
that the evidence on behalf of prosecution is not sufficient to support 
the conviction; and in such a case it is the duty of the court of 
appeal to examine the evidence in order to come to a finding of its 
own as to whether the evidence IS sufficient to support the convictioo'. 
It is no doubt true that in considering the oral evideoce the court of 
appeal will attach weight to the opinion expressed by the trial court 


C, 4«3«»8 O. W. N. 844-A. I. R. 1031 
O, 171=lDd Rul. (1931) Oudh, 248. 

(34 Gort. of Bengal v. Parmesitur, 
10 (*. 1029 : Gulbi », Bmpres*, 17 P* L. 


■ - (<) Pmperor S7i«o JDagal, 55 A. Ceo 

••A_l. R 1933A. 635«-iyj3 Cr. 0. 670 
—147 I C 15 ; Lmpetor t Datant 
• • ■ //a». A. I 1» 1953 A. 674-1933 Ct C. 

..iwUu^'Jui. ^ ,uj. 9I3st4 L. n A. Cr R 212-20 A. 1. 

W Mongol Singh X. Emperor, 32 Cr. R. 08-140 1. 0. 241—34 Cr. It. J. 
Cr. L.J. 653-132 L 0. 232-1931 Cr. 1232. 
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irresistible. — I d an appeal by Government from an acquittal the accused 
starts with a double presumption in his favour. Firstly there is the rule 
that it is for the prosecution to make out their case and that until they 
do so beyond all reasonable doubt, the accused must be presumed to be 
joQOcent, and secondly, that the accused having succeeded in securing an 
acquittal from a court a superior court will not interfere until the crown 
shew conclusively that the inference ol guilt is irresistibleU)* The 
onus is all the heavier if the judgment appealed from is one which 
approaches the consideration of the question from a correct point of view 
and gives the accused the beneBt of a reasonable doubt which exists in 
the mind of the Judge(2). The Crown must satisfy the court that the guilt 
of accused is proved beyond any reasonable doubt, and when it has done 
that, It naturally follows that it has succeeded in proving to the satisfaction 
of the appellate court that the grounds given by the Court of Session in 
acquitting the accused are unreasoaable and UDSound(3). For an appeal 
against an order of acquittal to succeed it must be shown not merely 
that the correctness of the judgment appealed against is open to doubt 
but that It IS so clearly wrong that its maioteDance would amount to a 
miscarriage of justice(4). The High Court, in exercising jurisdiction in 
the matter of appeals against acquittals, should confine Us exercise to 
the particular grounds of objectioo which are raised by the Government 
against the acquittal complained of(S). 

Arrest and sentence. — Is capital cases, where the Local Govern* 
meat appeals, under this section from ao order of acquittal, U is, 
generally speaking, undesirable that the prisoner’s fate should be dis* 
cussed while be remains at large ; and the Government should, in such 
cases, apply for the arrest of the accused, under s. 427^osf(6). Where 
00 the appeal of the Goveromeot, ao order ol acquittal is set aside and 
senteoce passed, that sentence will commence to run from the date of 
the committal of the accused to the jail, and not from the date of tbetr 
arrest or of the sentence on appeal(7). 

Limitation. — An appeal by the Local Government fromajudg* 
ment of acquittal must be presented within six months from the date of 
the judgment appealed agaiast(8). But it is desirable that such appeals 
should be preferred with all reasooable expedition both id the public 
interest and in justice to persons whose acquittal it is sought to 

reverse(9). 

Revision. — As a general rule it is expedient not to interfere, on 


U) Emperor v. (ShuJam Nabi. C 
Pot. 7G8(174)^A I. R. 1938 Pal 146- 
107 1. I’. 635-0 At tr K. 885=39 Cr 
h J 3oi ; Oovl. Advocate^ Amir 
Mamta, A 1. R 1934 I’eah. 139 
(9) Etnptrofs ylular, 47 A, 806 — 33 
A.Lj. 35-l!6 Cr L J 676=A I. K 
1925 A 3l5=8C I C 62 
i'^) Emperor V Jlam SJCrLJ. 
6S8-U3 1. C 199-10 0 ^Y N 6S5=»A 
l.ll 1933 0 810 

^ (!( £'tnpressv Ohutam, lOP.U 1897 

t51 £'wipr«» y Kari Ctnrdo, 19 B. 
5), Ver tianado ), 


(6) EmpreJi^. Gohardhan, 0 A 628, 
per Edge. C J , ero alto Queen » Go- 
Amd 1 C 281 : Empreti ▼ Mangu, 
3 A 310 

(7) Empress t. Zfahuddi, 6 r. B. It. 
349 

(8) Liraitatioo Aei, Seh 3. Art. 157; 
Sxipdt and Item v liatjtrath, A. I- 
It 1931 0 229-110. \V. K. 5C3-1931 
O E R 123-llSlC 1059 {Wteiber Jl 
bean appeal unin » liTotUDderi 419) 

(9) hmpress f } aA-ut KJtan 5 A. 
951 al p 255 , Emperor t V Eon 
Tl''iri. 10 Rang 312— A 1 R 1332 Easg. 
116-153 1 C. t23-33 Cr. L. J.TOt, 



UBG THE CODE or OHIMINAI. PBOOEDT7EE [Chap. XXXI. 

V. Mohim Chunder[\). The difficulty in accepting this view is that 
a Jury gives a single opinioD. Assessors must give their opinions 
separately. Consequently the verdict of a Jury given as such is not 
and cannot be the same as the separate opinions of the members of 
the Jory{2). In a case where a person is tried by a Jury and there is 
also another charge which is tried by tbs Judge with the same Jury as 
Assessors, an appeal will lie on a matter of fact(3)< 

Trial held in High Court Sessions.— An appeal does not He under 
9. 418 from the verdict and judgment in a trial held at the Sessions of 
tbe High Caurt(4). 

Sessions trial by Judicial Commissioner,— An appeal lies from the 
decision of a Judge of tbe Court of the Judicial Commissioner of Sindh 
boldiug a Sessions trial where the Judge has accepted the finding of 
the Jury(5). 

Matter of law. — This section gives an appeal on matter of law 
only, where the trial was by Jury. lo Wafadar Khan v, BmPress{6), 
tbe Calcutta High Court held that there being no appeal on matters 
of fact in a trial by Jury, s. 537. post, did not warrant an appeal court in 
a case where there had been a misdirection in the charge to a Jury, going 
into the evidence with a view to decide whether there was sufficient 
evidence to justify a. conviction. Were tbe appeal court to go into 
tbe facts to such a case, it was said. It would be substituting tbe deci< 
sion of tbe Judges of that court for tbe verdict of the Jury, In that case 
tbe court directed a new trial. See, however, Empress v Ramchandil) 
in which tbe Bombay High Coart refused to follow that case. In a 
case tried by Jury, unless tbe parties who appeal and point out in what 
respect tbe law has been contravened, tbe appeal must be rejected(8). 

Examples of matters of law.— Misdirection or noa.direction is a 
matter of Uw(9). If the verdict of tbe 'Jury has been influenced by 
evidence, which was inadmissible or proceeds upon no evidence at all, 
this is a matter of law(10} Tbe High Court, on a point of law, as ta 
tbe admissibility of rejected evidence, can review the whole case and 
determine whether tbe admission of tbe rejected evidence would have 
affected tbe result of tbe trial ; end a conviction might not be 
reversed, unless tbe omission of tbe rejected evidence would have affected 
tbe resultoftbe triaUll). Where material evidence which ought not 
to be admitted is admitted andtbe Jury are placed in possession of it, 
there IS an error of law in tbe trial under this sectieD(12). Where a 


; (1) 3 0.765. 

(9) Emperor t. Dahhani. 55 A. 68 
(70)-1933Cr.C. 283-14J I. 0. 800-3* 
Cr.L. 7. 441—1933 A, L. 3. 1103—10 
A. 1. Ct. B. 71. 

(3) Rantppay. Epmeror, 18 Cr. L. 
J.316-89 I. C.780. 

(4) //. \\’.Seottr. Emperor, 

1935 ItaBg 67-13 Banfi. 101 F 11. orer- 
ruling U. Zagaria r. hmperor, 3 Rug 
290-19-95 Bang 939-89 I. C 459-2C 
Cr.L. 3. 1371. 

16) Khujabux T. i'mpeTor, 65 l.C. 
706-90 L'r UJ. 663— A. 1. B. (1036) 
Bifid. 949. 


(G) SI 0. 956 > Bee also Emperor ▼. 
Ihramuddin. 89 A. 348=15 A. L J. 205 ; 
Rometh i. Emperor, 33 C. W. N. 661. 
(7) 10 B 749, p 701. 

(6) Queen v. Gopal Sareetcala, 1 
W. R, Cr. 31 : Empress t. CAmno 
TVron. 14 M. 36. 

(9) Emperor r. Itrail, 3 Cr. Law. 
All. 30—97 A. U3, 1261-1930 A. 94. 

uo) ma. 

(It) Imperalri* *. PUamhar Jina, 
2 D. Cl ; BIX! also Queen t. Hurrtbole, 
1. a 207-95 W. R.aOCf : Reg T. War- 
Tojt, OBom. 11. 0. n 853. 
iW Emperor t. Waman.Vt D. 620 
-8Bon.L.R. 699. 
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as regards the credibility of xritnesses and to consider the reasons 
given by the trial court for coming to the 6nding of the fact to vrbich 
It may have come ; the appellate court is not, however, relieved from 
the duty of coming to finding of its own on the question whether the 
evidence is sufficient to warrant a coavictiOD(l), The Code itself makes 
no distinction between an appeal against an acquittal and an appeal 
against a conviction and the provisions of ss. 417 and 418 read 
together make it plain that in an appeal from an acquittal if the High 
Court thinks that the subordinate court has taken an erroneous view 
of the evidence it is bound to act on this opinion and convict the 
accused. But the High Court should not accept an appeal from an 
acquittal unless it is established beyond all reasonable doubt by the 
evidence on the record that the accused is guilty of the oSence with 
which he was charged and in considering the evidence due weight 
ought to be given to the findings of the lower court, and its opinion 
concerning the effect of the evidence, and the credibility of tbs 
witDesses(2]. 

Trial by Jury.— Where there has been a trial by a Jury ths 
appeal has to be confined within the restricted limits prescribed by the 
legislature. This section gives finality to the verdict of a Jury where 

there has been no error of law nor misdirection, and when the Judge 

has concurred with the majority of the JuryO). Where, however, the 
verdict of the Jury was held to have been vitiated by misdirections, the 
appeal was beard on the facts(4}. 

Trial by Jury of au offence triable with Assessors. — Where a 
case not triable by a Jury has in fact been tried by a Jury, under 

section 536 tbe trial is not vitiated thereby. Tbe verdict of the 

Jury ID such a case cannot, however, be treated as being tbe opinion 
of Assessors, and by this section an appeal can lie on a matter of 
law only. The leading case on this point is tbe decision of a full 
bench of five Judges id tbe Bombay High Court in tbe case of /fing- 
Emperor ParbhushaukarKf)), This case bas been followed in other 
casest6). Opinions have been expressed in various High Courts that 
a verdict given by a Jury in a case which should have been tried with 
tbe aid ol Assessors is valid. This view was held by one of two Judges 
m Pattikadan Ummaru v. Empcror{7), and a similar view seems to 
have been taken by tbe Calcutta High Court in tbe case of Empress 


(1) Aghore Dutta y Emperor, A. I. 
R 1931 Fat. 379-12 rw. L. T 601—16 
A I Cr. U. 175-1931 Cr. 0 907-S2Cr. 
L J. 1197— IStl.C 619-11 Fat. 143. 

(2) Emperor v. Mating Tun Nyan, 
e IUbS 671— a. I. U. 1931 Rang. 66- 
1931 Cr. C. 374-132 I. 0 617-S3Cr. U 
J. 029. 

(3) £'niprfss v. Ealappa, Bat. Ub. 
Cr. Cas 730 , iinpercr*. JJaXhani, 
65 A. 6S-80 A. L. J. 1103—A. I. R. 
1933 A. 128-1932 A. L. 2.1103-142 
IC. 600 - 31 Cr. l.J. 411—1933 Cr C. 
2S3. 

(1) Jagmohan r. Emperor. 120 1. C. 
Ul-SO Cr. L. 2. 1110— lod. Rul. (1930) 


AIJ.2-A. I.R. (1930)AII. 23-{l930) A. 
L.J, 460=52 A. 807. : Cf. Emperor t. 
IkrQnmddin, 39 A 318—15 A. L. J. 
205 -39 l.C. 33t-19Cr. L. J. 491 aad 
Dhiraji r -Akasi, 21 A. L.2. 50C— 
A. I, R. (1920) All. 429-27 Cr. L. 2. 785 
-95I.U. 8S5. 

(5) 25 B 680. 

(C) (ihvJab Chand t. Emperor, 27 
Bom Ij. R. 1116-19-20 B l*|=2TCr.Ii. 
J. C50— 91 I. C C02 : Emperor r. 
Dalhant 65 A CS-19 A. 1. Cr. R.71— 
1933 Cr.C 2S3-1I2 1. C. 600 - 31 Cr. 
L.J. 411-1932 A. L.2. 1103. 

(7) 86 M. 213. 
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accused could only intervene on a point of law(l). In capital sentence 
cases, though the High Court is not bound by 'the verdict of the Jury, 
it must rely upon the Jury’s verdict if it answers a reasonable test. 
But if there is no sufficient evidence to warrant a conviction, the High 
Court can set aside the conviction itself without directing a re*trial{2). 
This section is not controlled and narrowed down by section 423, clause 2. 
There may be points ot law in which the court might have erred, points 
altogether unconnected with any erroneous verdict returned by the 
Jury by reason of misdirection on the part of the Judge, as for example, 
misjoinder of charges or misjoinder of accused person or other errors 
in the application of mandatory provisions relating to procedure amount- 
ing to illegality. This section covers such errors, while section 423(2) 
is couBned to erroneous verdicts owing to misdirection by the Judge or 
misunderstanding of the law as laid down by bim(3). 


419. Bvevj’ appeal shall be made in the form of a 
„ , , , petition in writing presented by the 

appellant or his pleader, and every such 
petition shall (unless the court to which it is presented 
otherwise directs) be accompanied by a copy of the 
judgment or order appealed against, and, in cases tried 
by a Jut y, a copy of the heads of the charge recorded 
under section 367. 


Scope of section.^Tbis section prescribes the form of the petition 
as distinguished from section 420, which prescribes the mauner in which, 
in the exceptional case of a ptisooet to jail, the petition of appeal is to 
be ptesrnted. These are two diQeteni matters altogether, and these 
sections ate cot in P<iri materia. Section 420 is not derogatoty ,to the 
rule laid down in s. 419. S. 419 applies as much to a prisoner m jail 
as any other appellant and section 419 requires that the petition shall 
be prepared in the form in which the section requires, while S. 420 is 
concerned only with the question of presentation of appeals from the 
jail(4). After the dismissal of an appeal forwarded by the jail an 
appeal through counsel cannot be filed(5}. 

Contents of petition.— This section lays down the manner in 
which a petition is to be wrtUen out(6). In a case tried by jury unless 
the parties who appeal point out in what respect the law has been con. 
travened, the appeal should be iejected(7). Where an appeal petiliou 
to the High Court contains attacks, which are quite irrelevant on the 
trying Magistrate and on the private and public conduct of other officers 
of high rank in the service of the Government of India, the court 
should return the petition and refuse to receive it till the dsfamafory 


m statement oi Ohjecti and Reatons 
(1914). 

(31 A*raf Alt v. Emfercr, A. 1. R. 
1933 1. 42G«=87 0. W.H. 696-H3 1.0, 
173-1933 Cr. C. 024-34 Cr. I* 5. 

«*20 A.l. Ct. R 20. 

(S) VfnlofQjtcarni v. Govt, of 
iSytOTt, 6 2I;«. Jj. J. 131. 


(4) Emprets 't. Pohpi, 18 A. 171 (179) 
»(ie91)A.'W.N.48. 

(6) Emperor y Khiali, 44 A. 769*20 

A; ^ 739 ; Gatfa 2?»« r. Emfrror, 

24 O.c. 804=9 0. I-, J. 1=.C5 IC 613 
=*3 Cr.L.J. H8-A.I.B. (1023) Oudh 66., 

(0) Emprezs y Pohpi, 13 A, J71 (178). 

(7) Queen t. Gopauh 1 W. B. Cr. SI. 
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court has omitted to consider, or has given an erroneous or improper 
reason for disbelieving, or setting aside, as of no value, relevant evi> 
dence upon the essential question in a case, the omission or error is a 
matter of law(l). But the High Court will not interfere with the 
verdict of the Jury merely because the Sessions Judge admitted an 
inadmissible evidence regarding an unimportant matter which bad only 
a remote bearing on the question in issue and the admission of which 
could not have atfected the verdict of the Jury(2). 

When facts may be gone into by the High Court. — Where a 
Judge, disagreeing with the verdict of a Jury, submits the case to the 
High Court, that court IS empowered to exercise any of the powers 
which it may exercise on an appeal, and may therefore consider the 
factsO). So also when a case is referred to the High Court for a 
coufirmatioD of the sentence of death the Court is bound to 
go into the facts of the case(4). The restriction imposed on 
appeals in the Jury cases does not apply to references, and 
sub-section (2), which was added to this section in 1923, provides that 
where in a case tried by a Jury any person is sentenced to death any 
other person convicted in the same trial may appeal on a matter of fact 
as well as a matter of law(3). A High Court in the exercise of its 
jurisdiction confirming death sentences, has the power fo go behind the 
verdict of the Jury and substitute its own finding for the unanimous 
finding of the Jury, but as a matter of practice, the High Coutt will not 
generally allow the verdict to be attacked arbitrarily, it being necessary 
(or the convict to show prima fade, that the verdict is unsupported by 
evideQce(6}. Inordinary cases tried by Jury there is no appeal except 
on a matter of taw under this section. ' Where, however, a case is tried 
by Jury under the provisions of Cb. XXXIII, an appeal lies to the 
High Court on matters of fact as well as on matters of law under s. 449. 
In such case also the findings of tbe Jury on question of fact are 
not fina1(7). 

Sub.sectioD(2).~’This sub-sectioo, wbicb was added to this section 
m 1923, provides that where io a case trinl by a Jury any person is 
sentenced to death any other person convicted in tbe same trial may 
appeal on a matter of fact as well as a matter of ]aw(8). This amend- 
ment is intended to remove tbe anomaly under the existing law(9}. 
that a High Court acting under section 374 could consider tbe facts of 
tbe case as regards tbe former accused, but on an appeal of tbe second 


Cr. 0. 7Ti=.llO I. a eic*=31 Ct. L. 
J. 8J 

(0) <7mIw Emperor. 23 Cr. L.J. 33 
«C1 t O.CST-Jfta L. R. 103. 

PJ Emperor y Elmat Perthad, o 
Uh. 08-83 I.C.857— 1 Liih. Cas 1C7 
1. R (1025) Lah. 101-26 Cr. L. 
j.mi. 

(8) Etnpfror ». ' Itarhhthorr, A. I. 
R lOJJ Pat. 302-13 P. L. T. 110= 
1033 Cf C.771—110 I, C. fIG-SI Cr 
Ij. J. E3. 


(5) Ev\ptTOr V. llaihheliari. A. I. (0) Etnprtts r. VltntradharL 2 P. 
R. 1031 P*t. 303—13 IM- T. 110-1033 \V. N.40 

Of. P. C.-Ol 
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accused in a case, and all of them prefer a joint appeal, only one copy 
of the judgment appealed against is reqntred to be filed(l). Under this 
section the court of appeal has a discretion to dispense with the copy of 
order or judgment appealed against not only at the time of filing the 
appeal but even at any subsequent stage(2). This discretion should be 
exercised where injustice might result from a strict compliance with law. 
It should then send for the record and have the judgment or order 
before it when commencing to hear the appeal{3). Where an appeal is 
rejected because the copy of the judgment is not attached to (be- appeal 
the order of rejecting the appeal is not a judgment within the meaning 
of s. 369(4). 

420. If the appellaut is in jail, he may present his 
Procedure when petition of appeal and the copies accom* 
appellant in Jail. panyiug thc Same to the officer-in-charge 
of the Jail, who shall thereupon forward such petition 
and copies to the proper appellate court. 

Scope.— This section prescribes the manner in which, in the 
exceptional case of a prisoner in Jail, the petition of appeal is to be 
presented. It does net dispense with the other formalities prescribed by 
s. 419(5). The officer-io. charge of the jail should give prisoners every 
facility to enable them to prepare tbeir petition of appeal(6). 

Notice of appeal.— Before rejecting an appeal under s. 421 tbs 
court should give a reasonable notice to the appellant or bis pleader 
whether the appellant is confined in jail or D0t(7). But to a recent 
Sind case it has been held that when an accused person is in jail and 
makes bis appeal through the Jailor under s. 420, it is not necessary to 
issue a notice of bearing to him and the court is competent to dismiss 
the appeal summarily after perusal of the papers submitted to it(8). 

Right to be heard. — When au appellant is confined in a jail situated 
at the same station as the appellate court, there is nothing to prevent 
an appellant from applying to be beard in person and in all cases a person 
so situated may apply that he shall be beard by p]eader(9). But in two 
cases it has been held that an appellant from jail has no right to appear 
at the hearing of bis appeal, if be desires to do so, and has no pleader to 
represent him or does not wish to be represented by a counsel 
retained by the CrowndO). These cases have, however, been dissented 


In the case cannot be dedaeted : U. 
Zagaria v. Emperor. 3 Bang 220 b 
192S Rang. 239**4 Bur. L. 3 . IjO. 

459=261 r L. 3. 1371. 

( 1 ) Emperor Sxlaram, 6 Bom. L. 
B 701. Appeals by diQerent peieoDS 
convicted by one judgment in a joint 
trial may be beard together bat they 
must be made separately ; Maharaj 
Stngh V. Emperor, 1927 Nag. 48=97 
I.C 38=27 Cr.L.J. 1062. 

D V— » - --4 


(4) Bansgopal v. Emperor, A. I. R. 
1954 A. 20C-5C A. 299=117,1. C. 317- 


35Gr. L 3. 441 = 1934 A. L. J. 329= 
1934 Or’ C. 254. 

(5) Emprest v. Pohpi, 13 A- 171 
(179)-(1891) A. W. N. 48. 

(6) Re Nilto Gopal, 13 W. B. Or. 

69. - 

(7) Re Kotina Biitchaiya, 2 Weir. 
472. 

(8) Zoung V. Emperor, 96 T. 0. 889*= 
97 Cr. L. J. 933-20 S L. R. 199=7 A- 
I. Cr. R. 16=1927 B 223. 


(10) i?aw Prasad v. Emperor, 103 
l.r, 407=1 0. W. N. C3S=2S Cr. L.J. 
C70=A I.R. 1937 0. 312, Empress s 
Polupi, 13 A. 17I=(1891)A. \V. N. 48, 
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matter to be found io it is expuneed(l). A criminal appeal is a conti- 
nuation of the criminal case, and, except so far as there is a provision 
to the contrary, the appellant has the privilege of the accused aud can- 
not be punished for making a false statement. Where an appellant, in 
his petition of appeal, stated falsely that the Magistrate has declined 
to summon the witnesses cited, and the appellate court asked him to 
give a statement to that e^ect on solemn affirmation which be did 
accordingly, held, that be could not be convicted under ss. I8I and 172, 
Penal Code(2)> 

Presentation of petition,— As regards presentation no special 
method is enjoined in the Code ; and therefore the question is one of 
administrative convenience alone. So long as there is an actual 
presentation to an officer of the court, such as a Bench Clerk or to one 
of the Judges, its members, the presentation is not iDvalid(3], Where a 
petition of appeal was not presented to the court, but was deposited in 
a petition box kept for the convenience of parlies within the court 
precincts and intended for the deposit of papers for the court, it was 
held that it bad not been presented and was rightly returned for legal 
presentation(4). A petition of appeal sent by post is not presented to 
the couit within the meaniog of this section(3).‘ 

Presentation by person authorised by appellant. — A petition of 
criminal appeal may be presented by any person autboiised by the 
appellant to present it(d). Presentation of an appeal petition by the 
clerk of the appellant's pleader is equivalent to a presentation by tbe 
pleader himself when It IS signed by him and be is duly autborised(7}. 
A petition of appeal under tbe Code is not duly presented when having 
been signed by a pleader, it is handed in by a person who 
IS not bis clerk and over whose conduct and actions be has 
00 coatrolfS). Where an appeal nDemoranduin was prepared oo behalf 
of three accused and signed under vakalat by their pleader, its presen- 
tation by another pliader who held a vakalat only from one of tbe 
accused was held to be a proper preseutatioD(f^}. But where the 
prisoners bad conflicting interests to each other, eg , where each of tbe 
prisoners made confessions exonerating himself and incriminating tbe 
other, It would be imptoper for one pleader to present an appeal on 
behalf of both and to represent both who bad conflicting interests(lO). 

Copy of judgment —Under this section where the order appealed 
against IS not complete in itself and tbe reasons of tbe order are given in 
another judgment, a copy of such judgment must also be filed along 
with the memorandum of appeal(ll) Where, however, there are several 


(0 In re Dtiraxt. 16 D 463 
(it) Arnrreu r hullayya, 13 It. 451 
-•1 NYelr. 113. 

(9) 2^6 rT03.r. Mahya^J’di Kadtri, 

S9 M. I.. J. 101. 

(4) JTmpress T. Vantderayya, 10 It. 
8S4. 

(6) Einpresir Atlarpa, 15 >l 187. 


(7) Entprttt t. Earuppa IJdat/an, 
20 M. 87. 

18) Empretir. Eamannv.i, Si M. 

114. 

(9) Jte Muthu T. J/ifo, S \V«|f. 
470. 

llO) Uira r. Empress, 13 P.R 
Cr. 

(11) Parma Eand r.MchanlaJ, 114, 
1 C. 61-19.9 1,. C14«-S0Ct I.. ;. 
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(2) Before dismissing an appeal under this section, 
the court may call for the record of the case, but shall 
not be bound to do so. 

Dismissal for non-appearance .of appellant. — The criminal 
appellate court cannot dismiss an appeal merely for non-appearance ; it 
must decide the appeal on the inetits(I). Even though no one may 
appear in a criminal appeal it is the duty of the court to examine the 
matter and come to some sort of decision on the merits(2). It is not 
competent to a Sessions Judge to reject an appeal under this section, 
-without peiusiug the record, on the ground that there is co appearance 
for the appellant either by counsel or in person, because if theappellantis 
content to leave the question of admis<iioD or rejection to be determioed 
by the Sessions Judge on the papers, the Sessions Judge is bound to 
peruse them, and the appellant is not bound to appear a second time,^ 
either by couusel or io person(3). If, however, an appellate court thinks 
it necessary for the purpose of disposing of an appeal to have a prisoner 
before it, the court bas the same power to direct that the prisoner be 
brought before it as a court of 6rst instance has, when, in pursuance 
of the direction of an appellate court, it takes further evidence in the 
presence of a prisoner(4). 

Hearing and dismissal of appeal at the time of presentation. — 
This section does not prohibit a cnmioal appeal being heard and dis- 
missed at the time of presenting the papers and there Deed not be special 
posting of the appeal for bearing after a reasonable time(5). It is how- 
ever desirable, when the appellant or bis pleader is unable to argue in 
support of the appeal when it is presented, that a court proceeding 
under this section should give safficieot time to the appellant or his 
pleader and inform him that be will be heard on a particular day in 
support of the <appeaU6). If the court does send for the record, it is 
preferable to hear the pleader when the record is before the court; but 
there is nothing in this section to preveot the court from bearing the 
appellant’s pleader at the time wheu be presents the appeal, if the 
appellant’s pleader desires that course; and if the court desires to send 
for the record then it is not illegal summarily to dismiss the appeal with- 
out giving a further opportunity of tbe pleader being beard(7). Butin 
some cases it has been held that after a record has been sent for, tbe 


(1) Roora V, J^nipffor, 11 Tab. 242= 
SIP. L R. 801 = 120 I C. 77-A.I B. 
1910 I-ah. 659=31 Ct. L J 979«=1nd. 
Rnl. (1930) Ii»h. 685 ; BaJdeo v. Em- 
peror, ^2l.C SOlBi Fat L.R. 99=24 
C’t h J. 476 ; Rom Bharoee ▼. 
Emperor, A. L. J. 327; Rattan 


(4) 2 Weir. 478. 

(6) In re Naraiimhamurti, 83 U. 


865=127 1 C. 803=32 L W. 203=(1930) 
MW. N.C86=A. I R. 1930 M 863= 
S9M. T. J. 836=1930 Cf C 1039=32 Or. 
Ij. J. 40; eee In re Eifsain Sahib, 48 
M 385 = 84 I. 0. 1051=20 L. W, 623=47 
M. L. J. CGl=(1924) M. W. N. 693=1924 
M 895-20 Cr.L. J. 411. 

(6) Bee the cases cited io the last note 
and Ramtahal t Emperor, 86 C. 385. 

(7) Emperor v. JJaaavaneppa, 29 
Bom L R. 488=101 1 O 595=28 > r. 
L. J. 4e7=A. I. R, 1927 Bom. 301; 
Deval V. Emperor, 9 I’at, 768=126 I 0. 
911-31 (’r,L.J.1131=lDd. Ruh (1930 
Pat.671«=A. I. R. 1930 Pa6.499=1930 
Gr.a927. 
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from in the recent Full Bench case of Lai Bahadur v. Emperor{\), 
which lays down that where in an appeal bya convict in jail the stage has 
been reached of the appellant being given notice under s. 422, he is 
entitled, if he so desires, to appear, id person if he is not represented 
by a pleader. 


iv ueii ouce a petiuuu ui -dpp&ii i;as ueau lueu luioui^u 
counsel under section 419. it is improper to dismiss the appeal summarily 
at all, and order summarily dismissing an appeal while there is a petition 
presented through counsel pending and undisposed of on the file of the 
court, would he nevertheless an improper order, because it happened 
that another petition of appeal in the same matter has been received 
'through the Superintendent of the jail(3). Where a Sessions Judge in 
ignorance of the fact that an appeal io the sarne case had been filed by 
a Muhhtar, dismissed a criminal appeal submitted from jail, it was held 
that, though the Sessions Judge could not review bis own order, the 
High Court could set it aside io revision ; and it was so done(4). A 
jail appeal can be heard and disposed of by a vacation Judee(5). 

Presentation : Limitation. — An appeal by a prisoner in jail may 
be presented to the officer to charge under this section and such 
presentation is, for purposes of limitation, equivalent to presentation 
m court, whatever delay there may be in forwarding it (6). 

Revision.-*A court summarily dismissing under s. 421, an appeal 
received from jail is not required by law to give any reasons for the 
dismiss.’il, and the omission to do so is no ground for Tevi$ion(7). 

421 . (0 On roceiviuff the petition and copy under 
Summary dismiss- sectiOD •419 Or scction 420, tho appollato 
alofappe-ii. court shall poruso the sarae, and, if it 

considers that there is no sufHciout ground for iutorfur* 
ing, it may dismiss tho appeal summarily: 

Provided that no appeal presented under section 419 
shall bo dismissed unless tho appellant or his pleader has 
had a roasouablo oppoitunity of being heard in support 
of the same. 


(I) 10^^ 1.0. 122“!. R OA 
A. UJ. 275-A. I. R. 1023 A, Pl-2n 
tv. K J. S2t-50 A. C13. 

(^1) Oayon Din v. Ltnptrcr. 21 
Cr. L. J. 1I8-C5 I. C. 0l2t»9 O. L. J. 

0 801; Dtnpfror v. Kkiali, 
i\ A. 760-20 A. li. J. 730; In re 
/Cunfiammad. iC 13. 3S2 <3WlJ Jtam 
.lofflf ». JCmptTCr. 11 O. Ij j. 6SCb| 
O. W.N. 361-26 Cr. n J. 1313-S2 I. 
OMS; Ct.IJulaiy I.'mptror.SGl.C. 
133-aO,KJ.32r— l7Cr. I.. J. 

(4) J-'mpress ifAironi DthoJ, 
(IW) A. \Y. N. 503; Z.arAAmnn v. 


Emperor. A. I. R. 1911 9'S (IJ-i 

A. W. R.311. 

(4) L'rnprror v. .Vri^ci Datri. li 
A 20S. 
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which thus summarily disposes of an appeal Without discussing atgu* 
meats of the advocate fair the appellant tahes a risk that the appeal 
should be remanded unless the High Court is satisfied that the appellate 
court really has considered the arguments adduced on behalf of the 
appellant, or has applied his mind to the consideration of the facts of the 
case which can only be if facts are unusually clear(l). An appellate 
court should exercise its powers under this section with great care(2). 
In a case in which there are disputed questions of fact and a large 
number of documents, and the trial court has come to certain findings, 
an appeal ought not to be summarily dismissed without sending for the 
record(3). The powers which are capable of being exercised under this 
section should be exercised with considerable caution, and where there 
has been a dispute as to facts and where the credibility of witnesses for 
tbe prosecution bas been, even though it may be not very successfully, 
impugned, it is proper for (be appellate court to call for the records and 
look at tbe evidence(4). Summary dismissal of a jail appeal filed under 
s. 420 does not debar the hearing of an appeal filed by counsel(5). 

Appeal under s. 476-B.— An appeal under section 476-B of tbe 
Code is subject to all the provisions applicable to criminal appeals as 
laid down in section 419 and tbe following sections. It is therefore 
open to an appellate court to dismiss tbe appeal summarily under this 
sectionlO). 

Appeal against conviction oh two charges.— 'Where, in tbe 
accused’s appeal against conviction on two charges in one ttial, the 

. ’ ’ — •'■'appeal in respect of one charge 

• ; • : the other charge, held that the 

, . lesirabiel?). 

Rehearing of appeal dishiissed f6r default. — In Ano«y/«o«s(8), 
a ruling is given to tbe effect 'that when a criminal appeal bas biea 
rejected without hearing tbe appellant's pleader under the corresp6nding 
section 421 and if it appears that an adequate excuse has been made for 
' ‘ ’d restore the case to its file 

1 • .it expressed on this question 

• ' ' 1 ' High Court in Empress v. 

;• / with regard to the power to 



lio. 

(2) Thahtiri v. Emptror, A 1.11. 
1933 P»t lCO«1933 0t.C. 402=145 I. C. 
652-34/ r l/. J. 1017^ 


CSV!. ... 

(5> Laehtnan y. Emperor, A. I, R, 
1934A. 9S8(1)-4A. W.B. 844. 


(7j Ismatl V. Emperor, 6 Rang 274 
=103 l.C. B45-28 Cr. L. J. 765-A. I 
R. 1927 Rang 239. 

(!>) 7 M. H. 0. h, App. 29 Cr. 

(3) Eanga Row v Emperor, 10 7. 
C.SlBatp 619-13M L. T 350-23 M. 
T<,3. 371*=:3tr. L. J. TlO-dgigill W. 
N. 982 ; Mohammad Sadiq *. (jrcwft, 
7 Lah. Ii J. 108 ; /fi re Kinhammad. 
4C5I. 8S2 (402-403). 

(10)4 11.101, 
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pleader must be beard(l). 

" No sufficient ground for iolerfering.”— A convicted person 
appealing is not to tbe same position before tbe appellate court as he 
IS before tbe court trying him. he must satisfy the appellate court that 
there is sufficient ground for interfering with the order of conviction ; 
and if DO such ground is shown, it is tbe duty of the appellate court 
not to ioterfere(2). The appellate court is not, however, entitled to 
dismiss an appeal summarily in terms of this section, unless the court is 
satished that there is no sufficient ground for interfering in accordance 
with tbe relief sought in the appeal and where tbe appeal is not dis- 
missed summarily, the court is bound, in order to the disposal of the 
appeal, to comply with the provisions of s. 422 as to notice, and with 
the provisions of s. 423 as to sending for tbe record, if su:h record is 
not already m courl(3). Tbe appellant's pleader should be 
allowed if necessary, to refer to tbe certified copies of tbe 
evidence to show that there were sufficient grounds for interfer- 
ing. A Judge who disallows tbe pleader to refer to the evidence 
acts erraneously(4). Where important questions of fact and law 
are involved, tbe Sessions Judge should not summarily reject the 
appeal but should be heard fully and decided(S). On presentation to a 
court, by tbe party, in person, of a memorandum of appeal signed by 
tbe pleader, it is not competent for tbe court to summarily reject tbs 
appeal, under this section, without giving a reasonable opportunity to 
tbe pleader to appear and without calling for tbe records of tbe case, 
where tbe appellant urges reasonable grounds for discrediting tbe evi- 
dence of tbe witnesses of tbe other side(6). 

Admissiort of appeal.— After a criminal appeal is admitted tbe 
court bas no jurisdiction to dismiss it 8ummsrily(7). But tbe fact that 
.• • Qgj affect the 

ippeal(8). Wnen an 
. • • • • • • • . to be heard on the 

whole case, and cannot be restricted to any selected ground from those 
specified in his petition. A restrictive order oi admission of an appeal 
IS not contemplated by s. 422 and is ultra vir(is(9). 

Summary dismissal of appeal. — Although it is not illegal to dis- 
miss an appeal summarily under this section still tbe appellate court 



W. 677. 
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P.C. 69. 

(t) Jl/anoo T £Vnpm>r, 110. C. SCO 
••9 Ct.UJ. 65. 


(5) Emprest t. Aiam Isag, Rit. Un. 
Cr. Gas 91G. 
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236-1 Cr. L J. 57. 

(7) RfimHariy Santoth Kumor, 
C9 1. C 461-23 Cr. L J. 733. A ptiiiKMi 

r* 1 * - 

- ’ J«r 

' ■ • _ - ■ ■ rfff 

nJ, 

(9) iVafr r. Emperor, 41 C. 405 ; 
Jaga Singlt r Emperor, PC I. C. 719— 
G l'*i. UT. 331-(1S«5> P»|. 413-3 Pit. 
L. R. 80 Ct.-4 P*t. 251-26 Cr. L ;. 
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at least so much as would satisfy the High Court, when an application 
for revision is made, that it has fully considered all the questions in 
issue and has appreciated the simplicity or gravity of the.case(l}. 
Although it is not required by law that a Sessions judge should write 
a regular judgment when exercising the powers of summary dismissal 
given to him by this section, still the matter being one for discretion 
on the part of the subordinate appellate courts, it is very important 
that such discretion should be exercised upon sound and reasonable 
lines(2). Where no reason is given for the summary dismissal, the 
High Court will either remand the appeal to the appellate court to be 
admitted and heard, or will itself examine the evideDce(3). 

Proviso : Right of appellant to be heard.— This section lays down 
that the appellant or his pleader shall have a reasonable opportunity of 
being heard in support of the appeal. This must be taken to include 
the possible right of reply if nece$sary(4}. A criminal court should 
ordinarily hear the appellant’s pleader before summarily dismissing an 
appeal presented beyond time(5). Under this saction an appellate 
court has no power to dismiss an appeal summarily without bearing the 
advocate for the appellant, and such hearing should be on all points. 
Once the appellate court, however, decides to admit the appeal, it 
becomes unnecessary for the Advocate to address it further, and the 
power of the appellate court to dismiss the appeal summarily comes to 
BO end, and this section ceases to apply to the case(6). The language 
of this section requires a reasonable opportunity to be given to the 
appellant to be heard in support of his appeal and if such reasonable 
opportunity is not given the court has no jurisdiction to dismiss the 
appeal(7). Where a criminal appeal is dismissed without reasonable 
opportunity having been given to the appellant or bis counsel ol being 
beard, the court has inherent power to make an order that the appeal 
should be reheard after giving the appellant or bis counsel a reasonable 
opportunity of being beard in support of the appeal(8). Where the 
District Magistrate called upon the appellant’s pleader to argue the appeal 
on the same day that it was presented and on the pleader asking time, 
the Magistrate refused to grant him time and rejected the appeal, it was 


Buie (1930) Pit 751-32 Cr. L 3. 86- 
(1930) Cr. Gas 1016 ; Gurubari v. Em- 
peror, 2 Pat L. J, C95 

(1) Gurubari ▼. Emperor, 2 Pat. L. 
J. C95 (697). 

(2) .Aman .Ali v Emperor, 13 O. 0. 
309 - 8 1 G. 379 = 11 Cr. h. J. 631. 

(3) Oo&irtcf V. Emperor, 2 Pat. L, T. 
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(4) Amanat v. Na!Jendra,S8 0.901 
-9 1.0 65=13^Cr. L. 3.0 i iluham- 


Shivram, C H.li. 

(6) Nuruddm v. Emperor, 29 Bom. 


L. B.701=103 I. 0. 109=1927 B. 445= 
38Cr.Ii.J. 653. 

(6) Tau Pu T. Emperor, 61 I. 0. 649 
—3 Bor. L.J. 16=1924 Rang. 291-25 
Cr. I,. 3. 933. 


bind V. Emperor, 2 Pat. L. T. 10 ; Raj 
Kumar v. Tinhoum, 12 C. W. N. 248 ; 
Ranga Rom v. Emperor, 23 M. L.J. 
37l=13Cf L. J. 710-16 I.C. 618-12 
M. L. T. 350-(igi2) U. \V. N. 982 : Bat. 
Un Cr. Gas 703. 

(8) Muhammad Sadig v. Emperor, 
e8LC. 693-A.I. R.(1935) Uh 855= 
S6 Cr L J. 1169 ; 7 M. H. 0. R. App. 
29: /n re Kunhammad, 46 U. 881 ; 
Ratan Chand t. Emperor, 6 N.UU. 76. 
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rehear criminal appeals dismissed for default. This view receives addi- 
tional support from the following cases(l). 

Judgment and record of reasons. — A coutt of criminal appeal is 
not bound, when dismissing an appeal summarily under this section, to 
write a judgment as defined in section 367. It is, however, advisable 
that it should give reasons for rejecting the appeal in view of the 
possibility of its order being cballanged by an application for revision{2). 
Though under the Code it is not necessary to deliver a formal judgment 
when an appeal is summarily dismissed under this section, a Magistrate 
who summarily dismisses an appeal, ought, save in very exceptional 
cases, to give some reasons for bis decision which will show that be bad 
really considered the points raised by tbe appellant ; if no reasons are 
given and tbe High Court is not satished in revision that tbe Magis- 
trate bas properly applied his mind to the case, the case will be 
remanded for further heariDg(3). Hotwitbstanding the provisions of the 
statute, it is desirable that a final coutt of facts should record concisely 
some reasons in rejecting an appeal summarily {n order to enable the 
High Com t in revision to appreciate the final findings of tbe lower 
appellate court on facts and to see if any question of law arises 
on those findings(4). The appellate court need not go to tbe length 
of writing an elaborate judgment but should notify biiefly and clearly 
what objections were urged oo appeal and bow they were disposed of(5), 
An order couched in the words “Tbe appeal is dismissed summarily”, 
does cot comply with the requirements of tbe law, and is, therefore, 
illegal(6). Tbe appellate court which thus summarily disposes of an 
appeal without discussing tbe arguments of tbe advocate for the 
appellant .... '* be remanded unless the High 

Court is really bas considered tbe 

argument' 'llant, or bas applied its mind 

to the consideration of tbe facts of tbe case(7). It should record 


(\) Empress^- Bhimappa, 19 B. 
732 : Nazur Mohammad v. Mara 
Singh.iSP L R 616. 

(2) EtnperOr v. Kundan, 3G A. 49C 
»24 1.0 (;00=:16 I'r. I. J. 612*«19A. 
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92; Empress'^ Bam Earam, 8 A. 
6U; Empreza y Nanhu, 17 A. 911 ; 
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J. 760-A. 1. R. 1930 Pat. 831-1930 Cr. 

C. CIO. Ouru^an y. Emperor, 9 Pat. 
L. J,693. 

(4) Atidut Latif y. Ahmad, A. I. R. 
1933 tal.6l5-37t. W. N. 235—1943 
Cr.r.esa— IHIC.701— SHr.L-J 8i9; 
A»>prr<> T. Eanhu, l7 A. 911 ; Jlaah 
Behort T Balgopal, O.'.'I, Bmp- 
rf»* T. irortiboi, 20 B. 610. 
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{"•t Ktithna Pat: y. Emperor. 127 
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for the records aad look at the evideace(l). A District Magistrate, bn 
an appeal being preferred to him, is not required to call for the record in 
a case in which the only question is one of fact and the judgment of the 
trial court is plain and clear. But an appeal should not be rejected 
summarily when a point of law, which on the face of it is not without 
substance, has been raised. The Magistrate should not refuse to (^11 
for the record of a case when the judgment appealed from is a long and 
intricate judgment requiring careful consideration(2). After the record 
is sent for and received, the appellate court is bound to bear the pleader 
and cannot dismiss the appeal summarily without bearing him(3). But 
it is not illegal to dismiss summarily an appeal without bearing the 
appellant after the receipt of the record which has been .called for, if, as 
a matter of fact, the appellant or his pleader is heard at the time of the 
presentation of the appeaK't). 

Revision. — An order summarily dismissing an appeal virtually 
amounts to an order confirmtag the findings both of fact and law 
recorded by the lower court and there is no reason to discriminate bet* 
ween an order summarily dismissing an appeal under this section and an 
order dismissing an appeal after hearing under s. 424 so far as its 
liability to attack in revision for purposes of s. 439, cl. (6) is concern* 
ed(5). But it is within the power of the High Court in revision to sny 
after having regard to the facts of each particular case whether or rot 
the appellate court has exercised a proper discretion in acting under this 
section. If the High Court finds that the case is one which should Dot 
have been dealt with summarily, the High Court will send the case back 
ordering the appellate court to hear it on its merits and pass a judg* 
meot(6). Though the practice usually is to remand the case to the 
lower appellate court and ask for a judgment from the court after a 
regular bearing, the High Court has a discretion to go into the case 
itself, and, if necessary, to consider the questions of fact as if in first 
appeal(7]. 


422. If the appellate court does not dismiss the 
appeal summarily, it shall cause notice to 
Notice of appeal. appellant or his pleader, 

and to such officer as the Local Government may 
appoint ia this behalf, of the time and place at which 
such appeal will be heard, and shall, on the application 
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held that appellant’s pleader was aot aSbrded reasonable opportam'ty of 
being heard(l). But it is not illegal to dismiss summarily an appeal 
without hearing the appellant after the receipt of the record which has 
been called for, if, as a matter of fact, the appellant or bis pleader is 
heard at the time of the presenta'tioo of the appeal(2). Where the notice 
for bearing the appeal was served in the afternoon of 21st March on the 
appellant’s pleader at Amalner, asking, him to be present on the 22nd 
March at Jalgaon or any other place, where tbs camp of the District 
Magistrate might he and on the day in question the District Magistrate 
was encamped at Edlabad, which being at a considerable distance from 
Amalner, the appellant’s pleader could not appear at that place and the 
appeal was consequently dismissed, the High Court held that the appeal 
bad been disposed of to the absence of the appellants and there was 
no sufficient notice to their pleader of the date at the place of bear- 

ing(3). 

Reasonable opportunity. — This section does not require that the 
appellant or bis pleader shall be heard before the appeal is decided, but 
all that It requires IS that a sufficient opportunity should be afforded to 
them of being heard. If a sufficient opportunity of being heard is 
afforded to either of them, the neglect of the appellant or bis pleader 
who is bis agent debars him from claiming^ a second beariDg(4). A 
general notice posted to a Sessions Court house that appeals would be 
beard for admissioQ only on the first court day after the date of pre> 
sentation of the appeal was held not to give reasonable Dpportunity(S). 
The fact that the pleader of the accused is present in court when an 
order IS made admitting au appeal, does not relieve the court from (he 
necessity of giving notice to the appellant of the day fixed for the 
hearing of the appaal(6)« If the bearing of the appeal is adjourned to 
another date, notice of the adjournment should be given to tfae 
appellaot(7). The disposal of an appeal on a date previous to a date 
6xed for an adjourned hearing held to amount to a material error of 
piocedure(8). 

Sub-section (2), — An appeal raising questions of fact ought not 
to be disposed of under this section without the original records being 
called for from the lower court(9). The practice of summarily dismiss* 
ing an appeal without calling for the records is always inconvenient and 
must not bo adoptedUO), The powers which are capable of being exer* 
cised under this section should be exercised with considerable caution, 
and where there has been a dispute as to fact and where the credibility 
of witnesses for the prosecution has been, even though it may be not 
very successfully, impugned it is proper for the appellate court to call 


(1) Etnrtror v.^G^ur Sthda.’i Bom. 


ifuUan T. Queen, 6 SI. ll. 

(6) /fi re Gopal Chiiuder, 10 C. LB. 
57 


(7) Shambehari Singfi t. Emneren. 
20 Cr. L.J 271=501. O. tl 

(8) Shanmugam ChtllioT r. Ala- 
gior, 9 ^\e^r. 475 

(0) In re Turla Uustam, 48 M. 3S5. 

{10> Emperor T. Jugal Eitfwe.ilSii) 

A W. N. 145, 
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granted against the order of a Sessions Judge, he is the proper person to 
show cause(l). 

Appeal from order of compensation. — An accused person has no 
right to be beard on an appeal by the coroplainant against an order 
awarding compensation and notice of tfae appeal need cot be given to the 
accused. The only person entitled to notice of such an appeal is the 
District Magistrate(2). Where, however, an appellate court sets aside 
the order of a Magistrate, awarding compensation to the accused, notice 
should be given of the appeal to the accused, on the principle audi 
alteram partem^ so as to afford him an opportunity of snpporting the 
order passed in bis favour although there is no express provision of law 
directing the giving of such notice(3). In the case of an appeal against 
a conviction and order giving compensation to the complaioant the fact 
that the notice of the appeal was not served on tbs complainant is no 
ground for interfering with an order of acquittal in appeal. The fact 
that the notice of the appeal was not sent to the officer appointed by the 
Government is also immaterial where the Government does not raise any 
objection on this scare(4). 

Effect of omission of service.— It has been held by the Madras 
High Court that mere omission to serve notice of appeal on the District 
Magistrate is only an irregularity and will not render the proceedings 
ab imtto void (5). Oo the other band, it has been held by the Bombay 
High Court that such omission is an illegality and not merely an irregu* 
]arity(6)< But where the objection on the ground of absence of notice 
to the District Magistrate comes not from him but frctn the complainant, 
the High Court will not interfere in revision!?}. Tbe feet that the 
notice of tbe appeal was not sent to the officer appointed by tbe Govern- 
ment is also immaterial where tbe Government does net raise any 
objection on this scOfe(8}. Where no notice of tbe bearing of appeal by 
the accused is given to the Public Prosecutor as provided by this sec- 
tion, tbe High Court will set aside an order of acquittal passed by the 
appellate court(9). Where the notice of appeal has to be served on the 


(li^eptnBe^arir.T^endi Sariani, 
7 C. ^y^N.^80. ^ ^ ^ 


683= A. I. B 2926C. I05t=27 Cr. L.J. 
1086 ; Devendra v. Sheitapva, 25 
Booi.tfcR 25l-.=86 I. 0. 28-A. I R 
19« B 264-26 rr L. J. 651^ ; Mohan 



^1. ijj 

[^y Emperor y.Pataniappa.I'S^ 187 

Cr. L. 1. 452 ; VenlMtarama t 
£r(<Ana. 38 M. 1091; Ramehand^t 
Jesa Ram, 25Cr.L.J 209-76 I.C. 
641. 

(4) Pena Kalalhi Venhatesa, 33 
Cr.L.J.696-188 I 0. 385=(193J) SI. 
V7.N.7aJ-Ind. Bnl. (1932)M. 861- A. 
I. B. 1933 SI. 277 Behari v Mari, 136 
I. C. 474=33 Cr. L,J.305=A. l.E J931 
C. 61=38 C.W. N.97C-54 C L J. IJ4- 
(1932) Cr. Ci9 0 ; Bharata v. SuLh’ 
<fM, 63C 963 =971.0.62 - 43 C. I*. J, 


(6) Emperor r Shirlingappa, 24 
Bom. L R 1150=73 I, C. 812-24 Cr L. 
J. 700-A. I. B. (1923) B. 74. 

(7) Deoendra v. Shettappa, 95 Bom. 
li. K. 251-26 Cr. L. 3. 751=1923 B 
264. 


(9) Bhnrasa v Svldeo. 97 1.0.62=- 1 
C 9^=1026 0.1054 = 43 O. t,.!. 683 
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of such officer furnish him with a copy of tho grounds of 
appeal; and, in cases of appeals under section 417, the 
appellate court shall cause a like notice to bo given to 
tlie accused. 

Restriction order of admission. — When an appeal has been 
admitted, the appellant is entitled to be beard on the whole case, and 
cannot be restricted to any selected ground from those specified in bis 
petition. A restrictive order of admission of an appeal is not contemplat* 
ed by this section and is ultra vircs(l). Except in the case provided 
for in s. 412, an appeal cannot be admitted on tbe limited ground of 
sentence only; if it is admitted at all, tbe whole appeal must be beard(2). 

Notice— Notice to the appellant of the time and place of bearing is 
obligatory under this section when notice of tbe appeal by tbe accused 
has gone to the prosecutor(3). Tbe fact that tbe pleader of tbe accused 
15 present in court when an order is made admitting an appeal, does not 


The provisions of this section then become mandatory, and it is the 
duty ol tbe court iitUr alia to cause notice to be given to the appellant, 
or bis pleader if be appears, besides perusing tbe record(5}. 

Notice to public prosecutor or other officer.— Under this section . 
the appellate court must issue notice to tbe officer appointed by the I^cal 
Governmeot before disposal of tbe appeal. Omissioo to do so is a good 
reason for ordering the apoeat to be re>beard(6). Where no notice of 
tbe bearing of an appeal by tbe accused is given to tbe Public Prose* 
cutor as provided by s. 422, the High Court will set aside an order of 
acquittal passed by the appellate court(7). But where tbe lower 
appellate couit disposes of an appeal preferred by the accused and 
acquits him without notice to the District Magistrate, tbe High Court 
will not interfere in revision at tbe instance of tbe complainant where 
tbe objection on the ground of absence of notice to tbe District Magis* 
trate comes not from him but from tbe complainantfS). 

Rules issued by the High CourL-~Rules issued by the High Court 
are addressed to tbe District Magistrates ns a matter of convenience and 
in accordance with tbe practice for appeals followed under Ibis section, 
tbe Local Goveroment having under.tbis section appointed tbe District 
Magistrate as the officer to receive ootices of appeals. If a rule is 


* (l) Nafar Slitikh r. Epiperor, 11 C. 
lOC-20 1. Cr. L J. 485-18 

0. W. N. 117; Cflr/fl Sttigh r. Em- 
peror, 4 I’nt 254-UG Cr. U J 8Ci-3 
Kt. li. R. 80 Cr.-A. t. R. 19S5 I'at. 
453-G 1-at. L. T. 3gl»=SS I. C. 710. 


1017. 

• (3) 2 Weir 175. 

(1) lit re Gopal CV»u«fler, lOC, L. 


R. 57. 

^ (6) Tapu T. Emperor, 3 Bnt. L. J. 19 
(20)-a5tr.Ii.J.033 
<C) Eharatay. SuJ,deo, 53 C. 969^ 
9* 1. C2=a27 Cr L.J.:0S6-13 C. L. 
J. 5S3-A. I. R. 192C C. 1054; Per 
J . ; Emperor r. Palatitappa, 
29 M, 187=*9 Cr. L. J. 459. 

(«) AlAarara v. SuU^eo 97 1. C. C2= 
43C. L. J. 6S3=.t.l.R. 192CC. lOOl-"? 
Cf. h. J. lOiC. 

(S) Vcvetidra v. Slultappa, 95 Bom 
L.tt.251-A.I. B. 1923 B. 201. 
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District Magistrate who himseU heard the appeal, there is no necessity 
to give notice to bimself(l). But the fact that the appeal, which was 
heard ultimately by a Joint Magistrate, was originally hied before the 
District Magistrate would not relieve the court hearing the appeal from 
giving notice to the District Magistrate(2}. 

Time and place of hearing. — Notice to all parties of date fixed for 
hearing is obligatoryO). It is not enough that the Magistrate has 
directed that an appeal to him will be heard in a certain month the 
particular date of hearing being omitted. The appellant ought to be 
informed of the date on which his appeal would be beard(4). Ss. 422 
and 423 make it imperalive on a criminal appellate court to bear the 
appeal at the time and place named in the notice of appeal issued by 
u(5). Where a notice is issued fixing a particular place for the hearing 
of the appeal, a court of appeal cannot hear the appeal at a different 
place without giving notice of the change of the place(6). When notice 
IS issued to an appellant in a criminal case to appear at headquarters 
and on the date fixed the officer before whom be is cited to appear is 
not present at headquarters, it does not justify a dismissal in default that 
general orders have beeo issued todirect such appellant to follow such officer 
in camp(7). 

423 (I) The appellate court phall then send for 
Powers of Appel- record of the case, if such record is 
jateOonrbmdiepos- not already ill court. After perusing 
ngo appeal. recoid, and hearing the appellant or 

his pleader, if he appears, and the public prosecutor, if 
he appears, and in case of an appeal under section 417, 
the accused, if he appears, the court may, if it considers 
that there is ng sufficient ground for interfering, dismiss 
the appeal, or may — 

(a) in an appeal from an order of acquittal, 
reverse such order and direct that further 
inquiry be made, or that the accused be 
retried or committed for trial, as the case 
may be or find iiim guilty and pass sentence 
on him according to law; 

(6} in an appeal from a conviction, (1) reverse the 
finding and sentence, and acquit or discharge 


(*) Krishna Kone t. Narayana 
, J 683-63 I. 0. 83i»-IS 

IkW. 689=(1S2I) U W. N.887*»« M. 

L. J.173 

(0 Mohammad Alutlafa v. .VAait- 
wiupa, 25 Cr. L. J 1S89=A. 1. R. 1035 

M. 375. 

^ (3) VeUayun r. SoM. {101&) SI.W. 
N 510; Deveudra r. SMtaj’pa,^ 
Ccm. L. R 351; ill rr .IriiiK, ajrimi. 
U R. 1S3. 


(4) Empress ». TVaeir, (1681) A. W, 
K.46. 

(6) liatan Chand ». Emperor, 8 N. 
I.. R 50. 

(6) Sahairat t. Emperor, 7 P. R. 
jSOl Cr. 

(7) Eilutl Singh v. Emprror, 11 P* 

B. 1905 Cr -117 I'. L.R. 1905 <f.-Z 

Cf Ii 3. 61 ; 6w also Jn re Arjvn, ti 
poa. L.11.183. 



l472 THE CODE OF CRIMINAL PROCEDURE (Chap. XXXI. 

the accused, or order him to be retried by a 
court of compoteut juriadiotion subordinate to 
such appellate couit or committed'for trial, 
or (2) alter the finding, maintaining the sen-; 
tence, or with or without altering the finding, 
reduce the sentence, or (3), with or without 
such reduction and with or without altering 
the finding, alter the nature of the sentence, 
but, subject to the provisions of section 
106, sub-section (3), not so as to enhance the 
same ; 

(c) in an appeal fiom any other order, alter or 

reverse such order ; 

(d) make any amendment or any consequential or 
incidental order that may be just or pioper 

(2) Nothing herein contained shall authorize the 
court to alter or reverse the verdict of a Jury, unless it 
is of opinion that' such verdict is erroneous owing to 
a misdirection by the Judge, or to a misunderstanding 
on the part of the Jury of the law as laid down by 
him. 

Powers of appellate, court. — Tbe powers of ao appellate court 
are defined m tbis sectioo, apd in this section a clear distinction is drawn 
between tbe power which may be exercised id an appeal from an order 
of acquittal and in an appeal from a coovictioo(l). Tbe general ioten> 
tiao of tbe Code is that an acquittal should stand until appealed against 
by tbe Local Government under section 417. Tbe proyisions of sec- 
tion 423 (1) (if), however, are very wide and enable a court in disposing 
of an appeal from a conviction to alter tbe fiDdiog(2). An appellate 
court can, under (his section in an appeal from a conviction, alter tbe 
finding of tbe lower court, and find tbe appellant guilty of an offence of 
which the lower court has declined to convict ' There is no res- 

triction on tbe powers of the appellate court to deal with a case of which 
It has complete seisin in any of the manners provided by this sectioa(4). 
The rule by which a criminal appellate court is to be guided in dealing 
with a criminal appeal is that it has to come to a conclusion for itself 
upon tbs evidence on tbe record, assisted so far as it might be by such 
reasons or arguments as it might elicit from tbe conclusions and reasons 
contained in the judgment of tbe original court. If tbe appellate court 
entertains any doubt about tbe correctness of tbe conviction or the 


(1) Dar&ort ifal v. Emperor, 12 I. 
C.8J0-8A L J. J129-12 Or L. J. 
675. 

(2) Dhanpat Singh v. Emperor, 16 
Cr.L.J. 082-42 I. 0. 608-(igi7; Fat. 
a07“2 Fat. L. W. 188. 
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District Magistrate who bimseU beard the appeal, there is no necessity 
to give notice to himself(l). But the fact that the appeal, which ‘was 
heard ultimately by a Joint Magistrate, was originally filed before the 
District Magistrate would not relieve the court bearing the appeal from 
giving notice to the District Magisttate(2). 

Time and place of hearing. — Notice to all parties of date fixed for 
hearing is obligatoryO). It is not enough that the Magistrate has 
directed that an appeal to bim will be heard in a certain month the 
particular date of hearing being omitted The appellant ought to be 
infortned of the date on which his appeal would be beard(4). Ss. 422 
and 423 make It imperalive on a criminal appellate court to hear the 
appeal at the time and place named in the notice of appeal issued by 
it(5). Where a notice is issued fixing a particular place for the hearing 
of the appeal, a court of appeal cannot bear the appeal at a different 
place without giving notice of the change of the place(6). When notice 
is issued to an appellant in a criminal case to appear at headquarters 
and on the date fixed the officer before whom he is cited to appear is 
not present at headquarters, it does not justify a dismissal in default that 
general orders have been issued todirect such appellant to follow such officer 
in camp(7). 

423. (1) The appellate court phall then send for 
poiT8E8of Appel. record of the case, if such record is 
ute Court In diepoe- not already ill court. After perusing 
ing o! appeal. such TGCOrd, and hearing the appellant or 
his pleader, if he appears, and the public prosecutor, if 
he appears, and in case of an appeal under section 417, 
the accused, if he appears, the court may, if it considers 
that thoie is up sufficient ground for interfering, dismiss 
the appeal, or may — 

(a) in an appeal from an order of acquittal, 
reverse such order and direct that further 
inquiry be made, or that the accused be 
retried or committed for trial, as the case 
may bo or find him guilty and pass sentence 
on him according to laiv; 

(6/ in an appeal from a conviction, (J) reverse the 
finding and sontenco, and acquit or discharge 


(l) Krishna Kone t. Karaj/ana 
Dass, ia Lr. L. 3 6S3-Ca 1. 0. 82J-13 

L.W. 689=(1931)M. W, N.8S7-I1M. 

L. J.173 

(i) ilohanimad Mtulafa v. •Shan 
fnupa. 35Cr. 13S9»A. 1. R 102S 

M. 875. 

(3) I’Wfoton V SoJai. (1916) M-W. 
N 510 j Jjerendra r. ShtUaf-pa, 86 
Ccm. L. a 351 ; ill re .rlrjiix, Sirom. 
L. R. 183. 


(4) £*rHpfe« r. JVatir, (ISSl) A. W, 

N.46, 

(6) llatan Chand r. Etapfror, 6N. 
I.. R 76. 

( 6 ) Sahnwal t. Emfvror, 7 P. R. 
iSaiCr. 

(7) KilialSingh v. Ktnprror, III*. 

B. 1905 Cr- 117 1905 (r.-* 

I'l I, 3. Cl ; Sc* elso in re ' ’ 
pcm. UR.1S3. 
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as to how, where and by whom the injoties were caused to the com* 
plainant in a case under s 324, 1. P. C. If the accused sets up the 
plea of self-defence, but does not produce any evidence, the appellate 
court should consider whether by cross-examination of the pro* 
secution witnesses matters have elidted which might go to support 
that defcnce(l). 

Records to be sent for. — Unlike s. 421 this section uses the word 
" shall ” and makes it obligatory on the part of appellate court to 
send for the record. If the records of a case are lost, it is the duty of 
the appellate court to order a new trial(2). 

Perusal of records. — The criminal appellate court cannot dismiss 
an appeal merely for non-appearance ; it must decide the appeal on 
the merits(3). Where an appeal is admitted by the Sessions Judge 
and notice issued, the subsequent dismissal of the appeal owing to' the 
absence of the appellant and his pleader is not authorised by any 
provision of the Code; under this section the court of appeal has to 
peruse the record and to form an opinion as to whether there is or is 
not sufficient ground for tQterfereDce(4}. The appellate court is, 
therefore, bound to peruse the record, and decide an appeal on the 
merits even if the appellant does not appear(S). In other words it is 
incumbent on the appellate court to go through the record and to 
dispose of the appeal on the merits. It cannot dismiss the appeal 
merely because there is default in the appearance of the pleader for 
the appellant(6). 

Rijiht of the parties to be heard.-^Under this section the court 
is bound to bear the appellant or bis pleader if be appears, before 
disposing of the appeal(7). Where a Sessions Judge, not knowing the 
fact that the appellant was represented by a pleader, disposed of the 
appeal in chambers, the High Court directed tbe re-heanng of the 
Bppeal(8). But where the appellate court disposed of tbe appeal on 
the merits after perusing the records and cODsidering the grounds of 
appeal, tbe judgment of tbe appellate court would not be set aside on 
the mere ground that the pleader for tbe accused was not beard in the 
appellate court(9). There is nothing in this section, to preclude an 


(1) Nogen^ra Nalh ♦. Emperor, 21 
Or. L J. 414-61 1. C. 654 

(2) (1689) A W. N. 85; i’mprwv. 
Itamiam, (1885) A. W. N. 117. 

(3) Jioora v. Crouvi, 11 Lsh. 242— 
126 1.0. 77-31 P. L R. 50I-A. I. R. 
lOSO Lah 659=^31 Or. L. J. 979— lod. 
Bui (1930) Lah. 685-(ig30)rr. C. 803; 
Tainy. Emperor, 126 l.C. 848—7 0. 
W. N. 208-A. I. R. 1930 0. S34— 1930 
Cr.C 460-31 Cr. L. J. 939=liia. Rul. 
(1930) Oodh. 352. 

(4) Trimbalt Balvant v. Emperor, 60 

B. 673-1926 B. 548—28 Bom. L R.1022- 
97 1.0 751-27 Or -, Emprest 

^y.Etothanker, Rat. tin. Or. 0 693; 
EoiSre^y y. Pohfii, 13 A, 171 ; Eoura 
T. Emrveii, 21 Vf K. 1805 Cr, 


(5) Kuldip V. Emperor, 6 Pat. 16- 
100 1. eil-A. I. R. 1927 Pat. 176-28 
(r L. J. S51-8PBt. L T, 376; See also 
Olayttt Khan ». Emperor, 71 I. 0. 
246-4 Pat, L. T. 98—1 Pat. 689-A.I. 
B (1922) Pat 567=24 Cr L. J. 118 

(6) £ansi v Brojetuar, 50 0.972 — 
78 I. C. 974=27 0. W. N. 947=1924 0. 
95-39 0. L. 3. 274=25 Cr. L. J. 1150 

(7) Kuldip Stngh v. Emperor, 6 
16 , Emprest v. Pohpi, 18 A. 171 ; 

Shambehatiy Emperor, 20 Cr, L. J. 
271-60 1.0.31. 

(8) Empress v. Chunia, Rat. Un. Cr. 
Caa.gi4. 

(9) Olayet Khan v. Emperor, 1 
Pat 689 (5"0)«71 l.C. 246 (2471-4 Pat. 
UT. 08-{1922) Pat. 687-24 Cr. L. J. 
JIP* I I . 
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commisston of the offence, it should discharge the acciised(I). If 
the appellate court is unable, even with the aid of the 
Magistrate’s finding of fact, to form an independent judgment, as 
to whether the prisoners bad committed the offence or cot the 
accused ought to be acquitted(2). It is not necessary in criminal 
cases that the appellant should clearly establish that the order of the 
lower court was wrong, and in this respect a criminal appeal differs from 
a civil appeal{3). The sound role to apply in trying a criminal appeal 
where questions of fact are in issue is to consider whether the convic- 
tion is light, and in this respect a criminal appeal differs from a civil 
one. There the court must be convinced, before reversing a finding of 
fact by a lower court that the finding is wroDg(4). The powers confer- 
red by the Code upon a court of appeal are not intended to be used in 
such a way as to spring up a new case on the accused without giving 
him any notice of the charge which be has to meet(5). 

Duties of appellate court. — It is the duty of an appellate court 
in dealing with an appeal preferred to it, to consider the evidence, both 
oral and documentary, and to apply its mind to the case before recordiog 
a judgment therein. Where ao appellate court fails to do this, its judg- 
ment cannot he said to be in accordance with Iaw(6). The court of a 
Sessions judge is the final court on (acts, and it is mcumbent on the 
Sessions judge m appeal to go into the evidence and to refer to it in 
such a manoer as to show that be has applied his mind intelligently and 
carefully to the consideration of the evidence!?). An appellate court is 
boufld precisely in the same way as the court of first instance to test evidence 
extrinsically as well as loUtosically even though it is bound to give every 
reasonable weight to the conclusion which the original court has arrived 
at upon a question depending upon evidenceiS). U is the duty of the 
appellate court, to look mto the evidence for the defence, and after 
dealing with it to come to a decision thereon, notwithstanding that the 
counsel for the appellant has practically ignored it during his argumeiils(9), 
In an appeal from a conviction and sentence, it is for the appel- 
late court to be satisfied affirmatively that the prosecution case is sub- 
stantially true, and that the guilt of the accused has been established 
beyond all reasonable doobt. It is not for the appellants to satisfy the 
appellate court that the first court bad come to a wrong fitjdingUO). It 
is the duty of the appellate court to come to a definite finding of its own 


( 1 ) .^fiZon Khanv. Sagai Seoari. 
2^ 0. 817 (349) : Ataula BaTduh r. 
BmpreUsQ P. R. 1B08 Cr. ; Jfa A’a t 
Po Snic, 4 L. B R 810. 

-^beraj MuVah v. Janab iluUa. 
20 W. R. 13 Cr. 

0 

0 R 25°^ Chander t. Emprtsz, 11 

T ^f^Pfror, 16 Or. 

L. J. 698-.80 1. 0. 151. 

(^) iVoram PrwadT. Emttrritr i 
F.I.L T 716-,10. L. J.IS-i?!’ t 
664 : hmptTOr v. Nur Ahmad, A. I. R. 


1934 A. 643=»3 A. W. R. 783-161 I. C' 
n4=1934 A.L.J. 839-1984 All. L. E. 
m-1934 Cr. 0. 1028=35 Cr. L. J 13290 
4109 powera ol the appeUaVe court atl 
exactly the aime m the caae of an order o. 
acquittal aa In* the ease of an order of 
conriction.) 


Ol. P. 0.— 98 


» Emrpeor, 72 I. 0. 619— 

Pat L.T. 602.454 Of. 

In Tt T. Qoomanee, 17 lY. R. Or. • 

A’mperof. 10 

( 10 ) Kanehan t . Emptror^ 43 0 . 874 . 
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jurisdictioa in the matter of appeals against acquittals, should confine its 
exercise to the particular acquittal complained by the Gavernmeot(l}. If 
the Local Government has filed no appeal from the acquittal of an accus* 
ed on a particular cbarge, it is not open by the High Court in an appeal by 
the accused, from bis conviction on another charge to take an independent 
view of the evidence and come to a finding contrary to the one arrived at 
by the lower court in acquitting the accused(2). But in one case it has 
been held otherwise(3). In criminal appeals by accused persons, where 
questions of fact are at issue the sound rule is to consider whether the 
conviction is right, and by analogy tbe sound rule on such questions tu 
an appeal against an acquittal is to consider whether the acquittal is 
wroug(4). In order to justify interference with a judgment of acquittal 
on a question of fact it is sufficieot if the finding is cledrly wrong on 
tbe evidence and u'lreasooable to tbe opinion of tbe appellate court 
whether or not tbe unreasonableness amounts to perversity, stupidity 
or incompetence, but upon sound principles of criminal jurisprudence 
the indications of errors in tbe judgment of tbe acquittal ought to be 
clearer and more palpable and tbe evidence more cogent and convincing 
in order to justify its being set aside than would be necessary in the case 
of a judgmeot of convicttoo(S). There is nothing in tbe language 
of this clause to differentiate tbe way in which tbe powers of 
the appellate court are to be exercised according as it is a Jury trial or 
not. The language of the section is wide enough to enable tbe court to 
deal with tbe entire case on ao appeal against an order of acquittal, 
though in a Jury trial, and finally dispose of tbe eame(6}. 

Objections raised at late stage . — It would not be proper for tbe 
High Court to consider tbe appeal on grounds not contained in tbe 
objection urged on behalf of tbe Government!?}. But an objection that 
the Jury were not empaoelled to tbe manner prescribed by law will be 
taken notice of by the High Court, eveu if it is raised at a late stage, as 
it involves a question of jurisdictioa going to tbe root of the trial(8). A 
ground of objection not taken in the petition of appeal may be allowed, 
if it bas not prejudiced the accused, and sufficient time has been given 
to tbe other side to be prepared for the same(9}. 


(I) Empress r- Karigatcda, JPB. fil. 
(2} Ktshan Das i. ±.tnp«ror, 118 I. 
0. Cr L.J.9t4olDd Kul. 1029 

Hag. 265 -A. I. R. 1929 Kag S2S. 

18} Dhanpal .Singh t Emperor, 18 
Cr L J. 9a2«.42I C. 698-()9t7) r«t. 
207-2 Pat.L. W.188. 

(4) 17 0. P li. R. 73 (87). 


R?4£fl=3li Lr. L j.COl-V t. 11. mi 

0. 116 : JHa/idflwitidi v. Emperor, 

1. It. 1032 Nag. 121 ; Empetorr. Shio 
Jonah X t. R, 1031 A. 27 -St A. t. 


W73 —66 A. 354 ; Ram Nidh v. Ram 
Saran, 81 I. C 314=26 O. C. 2S2» 
1024 0. 64 a 25 Or. I, J, 794 ; see Emp- 
rersr. Oaya Drn, 4 A. 148 ; Emperor 
▼. Nur Ahmad, A. 1. R. 1934 A. 842 
=3 A W.R, 783-151 I. C. li4(Pre. 
samptiOQ o( innocence is neither streng- 
thened by acquittal not weakened by 
conviction } 

(6) Ooiernment of Benoal Santi 
iroTrt. 68 0. 96-A. 1 R. 1930 C. 370= 
127 I. 0. 657, See Champa t. Em- 
peror, 103 I. C. 81=1928 P. 326 

(7) Emprrta y. ICargoicda. 19B. 51. 

(8) Intar Alandal v. Emperor. 115 
I. r. 622=32 0 W.N. 1173 = 1929 0 92. 

(9) Iteg V. /.■aina/jrav. 12 Bom H. 
r. R. 1 (7}; See also Horn Lolanr. 
A'mperor.e Luck. 860 -A. 1 R 1931 6 
113-15 A. 1 K.Cr R,822 = 1931 Cr. 0. 
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appellant or his pleader from replying to the arguments of the Public 
prosecutor in an appeal) and as a matter of principle such right of 
reply should be conceded to him(I), An accused has no right of reply 
under this section, but the privilege of replying should never be refused 
by an appellate court(2). A private prosecutor cannot claim to be 
beard, as of right, in a criminal appeal although the court may in its 
discretion bear bim in support of the judgmentO). Consequently, when 
a conviction is set aside after hearing the appellant and without bearing 
the pleader who appears for the pcivata complainant, the order of 
acquittal is not bad in law(4) If, however, the Public Prosecutor 
does not appear on behalf of the Government, a vakil privately instruct* 
ed to support the prosecution may be heard(5). 

ApplicabilUy of the clause. — It is only s. 417 which provides for 
appeal against orders of acquittal, and that section requires that such 
an appeal should be (r) directed by Government, Ir/l presented to the 
High Court. Accordingly cl. (n) of this section can only apply to the 
High Court(6). A Deputy Magistiate has no power, under this section, 
to reverse an order acquitting an accused person of a charge of theft. 
The words “ reverse the finding and sentence" in cl. ({>) mean reverse 
the finding upon which a conviction is ba«eJ, and do not empower the 
appellate tribunal (or at any rate an appellate tribunal other than the 
High Court) to reverse or set aside an acquitta1(7}. But an appellate 
court has jurisdiction to reverse a finding of acquittal " upon facts upon 
which there was a conviction lo the first court under another provi* 
Sion of the law(8). A Sessions Judge bas, however, no power to set 
aside the order of acquittal and direct the commitment o( the accused 
to the Court of Sessiot>(9l or lo direct further ioquiry to be made in a 
case of acquittal by a Magistrate. Such a power can be eaercised oal/ 
by the High Court(lO). 

” ' r .. ..I... -f an appeal agains’l 

under s. 302 of the Indian 
uphold the order of acquit* 
tal and to convict the accused of an offence, with which be was not 
charged id the court below, but of which be might have been convjcled 
under section 237 of the Code(ll). But the High Court in exercising 


a) Vuta Sitigh t. Crotrn, 31 1*. B. 
1917 Cr~iaCr L J 3-SC I.C. 835; 
J’romoda Uhushan Hay v. Emperor, 
lie \V. N. XLUl . .^Rianat Sardar 
». Nagtndfa, 33 Cal. 807. 

(.3) juflhra V. Emperor, I.C. 87« 
85Cr. L. J 1173-A I R 1923 0 W) 
t8) ifehori V. //O'l. 85 0 \V.N.976- 
MC. L.J. 141-A 1 B. 1932 0.61-1933 
Ct. 0.9-33 Or L. J 305-17 A. 1 Or. 
R. 477— 18G I r. 474 ; Ahbar r. Km^ 
pfror. 30 T. R ISSG Cr. ; 7 it. H.CX B 
App 42 ; 9 l\ W. K.l\' 
t4) Ethari t. llnri, 35 C. K N. 976. 
O) 3 \Y(Ir. 470. 

(Cj Itangasirti t. A’oroH’mhwIa, 7 
M. 313 ',914). 


(7) SamiAyyart. Emreror, 96 jf, 
478; Kithan iJaisr. Emperor, iis 
I.C. 473-SOCr. L. 3. pli 

(I9») N.s. 265-A. I. R. :9;9 .j, 

^<81 manpat Smgh T./.mperV ia 
Cr. L 3. SS2=49 I.C. 503=(:917, p,; ’-m 
-9rat.L. W. 163; Cf. Enhan 
V. Emperor, 118 I, C. 473-so p, ^ 


1.20 

( 11 ) Emreror r. /tntni't. SO Tien t 
R,3J0-I03I. C 601-10 A T 
i.«-A. i,R 1^33 Ecu, J; 

’• ^ntytror, 
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grave reasoDs for doiag so(l). The power of ordering a retrial under 
this section should be exercised with discretion. A retrial may properly 
be ordered when the original trial is void for want of jurisdiction, or for 
misjoinder, or when the inquiry has been obviously superficial and 
material witnesses have not been examined(2). A retrial should not be 
ordered with the object of enabling the prosecution to fill up deficiencies 
in the evidence of the prosecntion(3). The appellate court has no 
power to order a retrial when there is no evidence against the accused 
but it ought to acquit the accused(4). Before quashing the conviction 
and ordering a new trial on the ground that though the accused was 
shown by the evidence to have committed some offence be has been con- 
victed under a wrong section, the appellate court must come to a certain 
conclusion as to the offence which the accused has shown by the evi- 
dence to have committed, and it ought to consider whether, if the ‘ 
evidence showed that the accused should properly have been convicted 
of another offence than that be was charged with he would be prejudiced 
by amending the conviction. Before ordering a retrial, the appellate 
court is bound to see what possible object could be served by a fresh 
trial(5). 

Re trial when to be ordered : Want of jurisdiction. — An order for 
re-trial would be proper where the trial was illegal, irregular or defect- 
ive. e. g., (t) where evidence was improperly rejected by the lower 
court ; (ii) where the court comes to the conclusion that the accused, 
rightly acquitted of one offence, ought to have been tried for another 
offence; (tti) where persons who ought not to have been tried together 
have been so tried(6). The meaning of the words in cl. (&), "or order 
him to be tried by a court of competent jurisdiction subordinate to such 
appellate court, or committed for trial,'* is as follows t " If in an appeal 
from a conviction the appellate court finds that the accused person, who 
was triable only by a Magistrate of the first class, or by a court of 
Session, has, by an oversight or under a misapprehension, been tried, 
convicted and sentenced by a Magistrate of the second class, the appel- 
late court may in that case reverse the finding and sentence, and order 
the accused to be retried by a Magistrate of the first class or by the 
Court of SesssiOD "(7). There is. however, nothing in the language of 
cl. (6) to limit the power of an appellate court to direct a retrial to cases 
in which the trying Magistrate had no jurisdictiOD(8). The appellate 
court may order ifae accused to be retried by a court of competent 
jurisdiction subordinate to such appellate court, when it appears to the 
appellate court that the convicting Magistrate, though of competent 
jurisdiction to try the case, was not competent to punish the accused 
adequatBly(9). 


(1) Emperor v. Mohantdl, 13 A L 
J. 477 ; Emperor v. Moufa Baksh, 15 
A. 205. 

(21 Enmilu Meah^ Emperor, 8l. 
C. 601=3 Bar.L. T, 9 = 11 Ct. L. J. 681 
(3) Ibid 

1) 9 Ct. L. n. 2C.3. 
si Be Jyaehikope, 3 Weir 480 
(a) Jeremiah y. Vag.li 1. 0. 961= 
loll Ii.T. £06-11911) 2 M W N, 676 
-12 Ct. L. J. 685=22 M. L. J. 73, 


(7) Empre^y v. Suhha, 8 A. 14 = 

(1835) A. W.N 20fl; Bamdu Miah v. 
Emperor, 3 Bnr 1, T. g=il Cr I.. J 
684=8 T. 0. 694 ; 2 Weir 482 ; 2 Weir. 
484 ; Bee also Abdul Ghattiy, Emperor, 
99t’. 412. ^ 

(8) Sarat Chandra v Emperor, 7 C- 
W.N. 801. 

(9) Danf v. Emprets, 16 P. R. 1895 

Ct. i . . . 
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Further inquiry , — This section does not enable a court of appeal 
to direct that further inquiry be made into a case, lu which an order of 
discharge or dismissal may have been passed. This clause confers a 
power to direct further inquiry only In respect of a case of an appeal 
from an order of acquittal(l). 

Clause (B) : Powers in appeal from order of conviction. — In an 
appeal from a conviction, the appellate court may, uoder this section, 
reverse the finding and sentence and order the accused to be retried by a 
court when it appears to the appellate court that the convicting Magis* 
trate, though of competent jurisdiction to try the case was not com. 
petent to punish the accused(2). The provisions of this section do not 
preclude an appellate court, when It reverses the finding and sentence 
under appeal, from trying the offender Itself, if the offence is one ordt* 
narily triable by it. In such cases, the appellate court takes cogoizance 
under section 190 (6) and not section 190 (c)(3), though there is authority 
to the contrary also(4). Before an appellate court can set aside a con. 
victioD, it must be satisfied that the conviction is wrong, Jt seems a 
logical consequence of this that wheo without finding the conviction to 
be wrong the appellate court set it aside, the appellate order would be 
iil/ra viVcs(5). The sound rule to apply in trying a criminal appeal 
where questions of fact are m issue, is to consider whether the convic* 
tion is right, and lo this respect a criminal appeal diners from a civil one. 
There the court must be convinced, before reversing a findiog of fact 
by a lower court, that the findiog is wroDg(6). Where, therefore, the 
Sessions Judge admitted that he was *' perplexed by the difficulties and 
incongruities of the case," but upheld the conviction on the ground that 
an appellate court should not interfere with the finding of the first 
court unless clearly convinced that it was erroneous, it was held 
that the judgment of the Sessions Judge must be set aside, and the 
appeal beard de iiovo(7). An appellate court should not set aside a 
convictiou on the ground that all the witnesses cited for the defence 
were not examined. The proper course in such a case is to have the 
evidence taken of the other witnesses before disposing of the appea](8). 
But in a case where the lower court has refused to take the defence of 
the accused, the proper procedure is to set aside the conviction and 
sentence, and direct the Magistrate to begin the proceedings anew 
against the accused from the stage wbeo bis evidence was refused(9). 

Re-trial.— A Sessions Judge has power to order a new trial when 
the case comes before him m appeal. This power should, however, be 
sparingly exercised and a retrial should not be ordered unless there are 


273-92 Cr L. J. 91=128 I. 0. 209 -7 O. 
W. N. 972. 

(1) ChoTOohala v. Barendra, 27 O. 
128; her T. 1887. 

(3) 2)oni» Empreti, 16 P. B. 1895 
Cr A r«r«ou d«4lt vitb under f. 562 
hM » light ol arr^n) : A/ovandi 
Nadar *. Pala ATumitxin, A. 1. R. 
1935 M 1S7 

(9) Emperor r, A/'otnAit:a Grom* 
mont. SO M 223. 

(t) O. C.Strear *. Emperor, S Bang 
eS-i BQt.L.].S9-S6Cr.L.}. U19- 


A. I. R lS25IUi3g 230-23 1. a 2^7. 

(6) A’mperorT. .S‘AeiAA/?a»«M7 C. 
P.L. R 97. 

(C) 1‘rotap Cfiunder r Fmt>*ror, II 
0. I. R 23 : fnltowod In Hilan Khan 
e.Iiaqai, 23 0 St7 ; Rot mss 
T. i’njurcn Zflf 6 A. 3-6; tirtprete 
V. Bhttihuti, 17 C. 4S5. 

(7) Empreat ». ilaula Bue, 6 P. R. 
189S Cr. 

(6) Be Turahi Pahir, 2 Weir. <51. 
(Johor y- A’mprm, S3 P. R. 18S< 
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jarisdiction to try the charge against the accused committed an error In 
procedure in convicting the accused upon evidence which was not given 
in their presence, held, that the court was competent to order a 
re-trialU). An order of re-trial is necessary and proper in a case where 
the conviction is reversed on account of an irregularity in the procedure 
by which material evidence is excluded(2). Where the trial court 
has failed to record a judgment in conformity with section 367, the 
proper piocedure for the appellate court is to reverse the order of the 
court below and to remand the case for a heating de «ovo(3). 

Jury trial.— A re-trial may be ordered in a case in which the 
appellate court sets aside the conviction on the ground of misdirection 
to the Jury(4). If the court is of oiMnion that on the evidence appear- 
ing from the record, there is a case which ought to have been investigated 
by a Jury, it may direct the appellant to be re-tried according to ]aw(5). 
But a Sessions Judge cannot ditecta retrial of the accused in respect of 
the offences of which they were acquitted by the trial Judge(6). 

Omission to make order for re-trial. — When a Sessions Judge on 
appeal annuls the conviction of a Magistrate for want of jurisdiction, 
and omits to order a re-trial at the time under this section, he is not 
precluded, from passing such an order subsequently. The order 
annulling the couvictiou in such a case does not amount to an acquit- 
taU7). If the original trial is held by a Magistrate who has no power to 
bold It, the Sessions Judge, on appeal, need not order a retrial inasmuch 
as the former trial by an incompetent Magistrate is no trial at 811(8). 
Where the High Court on appeal set aside the verdict of the Jury who 
convicted the accused and observing that it would be open to the Crown 
to proceed further with the case, U so advised, directed the petitioner 
to be released on bail until fresh trial, if any, it was held that the order 
amounted to ao order of re trial(9). 

Scope of re trial. — When a conviction is set aside and a re-trial 
ordered, the whole case is re-opened and the accused must be tried again 
on all the charges origiuaUy framed(lO). A contrary decision was given 
in the following circumstances. Accused who were tried under four 
charges were acquitted of two charges but convicted of the two other 
charges. No appeal was filed against the order of acquittal ^ but 
accused appealed from the order of conviction. The case was <8eDt back 
for retrial, whereupon the lower court Judge framed charges under the 
sections, the offences of which the accused were already acquitted and 
convicted them. It was held that the appellate court Judge could order 
re-trial only of the charges on which the accused were convicted and 


(1) Itt Pira N^aiehen, 3 Weir. 481. 

(3) Empreu v Sada Shiv. Bat Ud. 
Or. Ca9 938 1 Jeremiah t. Vas, S6 M. 
457. 

(3) Karuppiah r. Emperor, (1930) 
M W N 120 

■ (4) Sad/iu Sheihh r. Empreis, 4 C. 
W. N.676 

(6) Btrendrn Loll ▼ Emperor, 90 
0. 829-7 C. W. N 630. 

(6) NitpaOopaly. Emperor. A. T, 
B. 1935 0 120. ’ 


(7) Eami Reddi v. Seshu Reddi, 
3 M. 48 ; iS'tAan^ar Ldl Emperor, 
1929 Lah 692-1929 Or. 0 319 

(8) Abdul Ghani v. Emperor, 99 0. 
419. 

(9) Petit Madhahy Fmperor, 460. 
919-23 0. W. N. 94-20 Or. L 1. 935= 
49 I. r. 849. 

( 10 ) ^atimuddi t. Emperor, 40 O. 
163-13 4'r, L. J. 407-16 3 C. 641 ■; 
Krithnadhan ▼. PmpreM, 99 0. 877 ; 
Abdul Mamid y. Etnperor, A, 1. 
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Re trial may be ordered when court of appeal finds accused 
guilty of another offence. — Where a Sessions Judge on appeal is of 
opinion that the appellant ought to have been convicted of an offence 
different from that with which he was charged in lower coutt be ought 
to annul the conviction and order the retrial of the case according to 
law(l). If on appeal from a conviction the Judge finds that the evidence 
discloses the c.:mmissiOD of a more serious offence he may set aside the 
conviction and sentence and order the accnsed to be retried by a 
coutt of competent jurisdiction or commit for trial according to the 
nature of the evidence against him(2). But the appellate court should 
come to a definite conclusion as to the offence which the accused is 
shown by the evidence to have committed(3). 

Illegal trial of accused along with another person. — An appeb 
late court, when setting aside the conviction and sentence in a warrant 
case on the ground that the accused has been illegally tried along with 
another person is competent to direct that the accused be retried on a 
fresh charge framed on the evidence already recorded for the prosecu* 
tioQ(4). An appellate court in dtscbatgiog the accused on the ground of 
misjoinder of parties has power to add to that order a direction that the 
accused should be retried. It cannot be contended that further proceed*' 
togs should be left in the discretion of the Magistrate. There Is no 
reason at all why the superior court should not point out to the Magis- 
trate the course which should be taken to such a roatter(5). 

Absence of a charge or defect in a charge.— A Sessions Judge 
baa the power to direct a retrial to be bad upon a charge, framed m 
whatever manner be thought fit. on the ground that the accused had 
been misled in their defence by the absence of a charge or a defect in 
the cbarge(6). Where an accused was charged under s. 471 of tbs 
Penal Code of dishonestly using as genuine a false document ; and the 
Magistrate convicted him under s. 500 of that Code of defamation, of 
which offence there was no charge framed against him, it was held that 
the Sessions Judge, if be thought a new trial necessary, should have pro- 
ceeded under s. 232, under which an appellate court is competent to 
direct a retrial, and not, as be did, under s. 423(7). 

Trial invalid on legal grounds. — A retrial ought to be ordered 
if it is found that the accused has not been properly coQvicted{8). 
Where a trial has been invalidated on legal grounds, and the real 
question in the case has not been legally tried, a retrial ought to be held 
unless it appears from - — -j u.., ^ 

prisoner or that there is vt • • ■ . 

there has been irregularity . ■ ' •• . » , 

Judge IS competent to orde > ' • ' " . • . . 


(1) Etnpren v. Ram Prasad, (1B83) 
A. W. N. 112. 

(2) n Oj^W. N.^0. (JouO. 




(T) Kumudini t. Emprtss, 28 0. 
j04. 

(8) Abdoolr. Kh(der, 8 C. W. N. 
332. 

(9) Durga Charan v. Emgeror, 8 0. 
Ii. 3.69. 

(10) Qovindr. (?arfA. 23 0. 63*»5 C. 
W. N. 819 
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again(l). The fact that a Sessions Judge obviously failed to apply bis 
mind to the determination of questionshefore him, and declined toadjudi* 
cate therein himself, because the police'did not attempt to adjudicate as 
to the guilt or innocence of peisons implicated, is an indication of a com* 
plete misconception of the respective duties of the courts and the Police, 
and the High Court will in such a case, under the wide powers conferred 
upon It by this section, direct a lower appellate court to retry an appeal 
which was before it fordeterminatioD(2). 

‘ By a court of competent jurisdiction.'— Where an appellate 
court reverses a conviction and sentence it can, under this section, order 
the appellant to be retried by a specified court of competent jurisdic* 
tion(3}. If an order for retiial is made by the High Court and it is not 
stated in the order whether the retrial is to be held by the same Magis- 
trate or by some other Magistrate, tbeo it should not be presumed that 
it was the intention of the court to direct that the retrial should be held 
by the same Magistrate. The matter is left entirely to the discretion 
of the Magistrate who has got to appoint the court by which the case is 
to be tried(4}. An appellate court may order retrial of an accused 
person by another court of competent jurisdiction, even where the first 
trial has been held by the court of competent jurisdretionfS). Han 
appellate court finds that the accused bad committed- another offence 
which the lower court was not competent to try, tbe'^ppellate court 
ought to order a retrial by a court competent to 'try the oifecce(6}. 
This sectioQ does not empower ao appellate court to try tbe accused 
person itself(7), though there is authority to tbe cootrary aIso(8}. 

Order of commitment. — It is competent to a Sessions Judge 
acting as a court of appeal uoder this section, having reversed tbe 
finding and sentence, to order the appellant to be committed for trial 
to tbe Court of Sessioo(9). This section is not limited to cases triable 
exclusively by the Court of Sessions. An appellate court has under 
this section tbe power to order au accused person to be committed for 
trial by the Court of Sessions in cases which are not exclusively 
triable by tbe court of Sessions(lO). Clause (&} gives to an appellate 
court the power to order an accused person to be committed for trial 
when it considers that that is tbe procedure that should have been adopted 
by the Magistrate in the C3se(ll). Where there is no competent 
Magistrate to try tbe offence, a committal may be ordered(12}. A 
commUmeut may be ordered by tbe appellate court if it is of opinion 


(11 BhoJa Nath y.' Emperor, 7 0. W. 
N. 30. 

(2) Emperor v. Chanda Singh, 3 P. 
E 1913 Cr - 13 Cr. L J. 737-43 P.W.B. 
1312 0t.-7P li R. 1913-17 1. 0 49. 

(3) Empress v Kasturihai, Rat, Uo. 

(4) Bait Itarny Sita Ram, 80 C. 
W N. 1002-97 I. C. 048=1926 Cal. 
1173-27 I'r.Ii J.llRS. 

(6) Empress v. Shaik, P. J. L. B. 
239 

(G) Empress ». Suklta, 6 A. 14; 3 
Weir. 484. 

(7> Q- C. Sircar t. Emperor. 68 I, 0. 
aS7-t Boi. Xi. J. 29- A. l.a, 1926 B. 330 


—3 Raog. 68=36 Gr.L J. 1119 ; Bheraji 
V. Akasx, 24 A. B. J 606=95 I. 0 385= 
L. R. 7 A. 133-1926 A. 429-37 Cr. 
Ii. J. 785 J Empress v. Fakira, Rat 
Uo. Or Caa 934. 

(8) Emperor v. Manikka, 80 M. 228 
—3 M. L. T. 46; 2 Weir. 461. 

(9) Empress v. Alaula Bukhsh, 16 
A. 205— (1693) A W N. 105, ovcmiliag 


(U) Emperor v. Abdul Rahiman, 16 
B. 580. 

(13) 2 Weir. 484. 
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Kf^inst which appeal was Bled, aod that the lower court Judge was cot 
]05tiBed tn framing charges and coovictiog them under sections of which 
offence they had already been acquitted(l}. When an order is passed 
by the appellate court under this section and not under s. 428 the court 
caooot restrict the evidence to be taken to that mentioned in its order, 
but it should order the case to be retried in view of the instructions 
contained and its order. The accused is entitled to adduce such addi- 
tional evidence as be may desue(2). Thus, where on an appeal 
against a conviction and sentence the Sessions Judge remanded the case 
to the trying Magistrate to be retried on the evidence recorded during 
the first trial, the High Court held that the order passed by the Sessions 
Judge was irregulat(3). 

Retrial when not to be ordered. — A Sessions Judge can order 
retrial under this section only to certain circumstances rather for 
supplying formal defects but hardly where the prosecution has hope- 
lessly broken down in every respect a retrial cannot be ordered so as to 
enable the prosecutor to substantiate some new charge against the 
accused, or to produce evidence which might easily have been produced 
at the first tTial(4). Where the only defect in the procedure of the 
lower court was the omission to bring on record certain evidence it can 
be cured by letting m evidence which was omitted. A retrial of the 
whole case in uQoeces<ary(S). If the Magistrate’s decision is not as 
satisfactory, as the Sessions Judge thinks it should, it is his duty aa 
Session Judge to go into the whole facts fully and dispose of tbe case ; 
he cannot devolve this duty on the Magistrate who tried tbe case(6). 
Where there is ample evidence on the record to enable tbe Sessions 
Judge to decide the appeal on its merits and there is no reason to sup. 
pose fresh evidence would be forthcoming at a trial, there are no 
grounds for ordering a retrial. If inadmissible and iirelevant evidence 
has been admitted tbe same should be sepaTated(7). A retrial should 
not be ordered with tbe object of enabling tbe prosecution to fill up 
deficiencies in the evidence of tbe prosecationfS). 

Retrial of appeal —Where io tbe judgment of the appellate court 
DO facts are stated, nor reasons are giveoof tbe conclusions arrived at by 
the appellate court in upholding tbe conviction, the deficiency in the 
judgment cannot be made up by having recourse to the judgment of tbe 
Magistrate who convicted the accused. The appeal must be tried 
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again(l). The fact that a Sessions Judge obviously failed to apply bis 
mind to the determination of questions before him, and declined toadjudi. 
cate therein himself, because the police'did not attempt to adjudicate as 
to the guilt or innocence of persons implicated, is an indication of a com. 
plete misconception of the re'ipective duties of the courts and the Police, 
and the High Court will in such a case, under the wide powers conferred 
upon it by this section, direct a lower appellate court to retry ao appeal 
which was before it fordeterminatioa(2). 

'By a court of competent iurisd\ction.*“Whete an appellate 
court reverses a conviction and sentence it can, under this section, order 
the appellant to be retried by a specified court of competent junsdic- 
tioo(3). If an order for retiial is made by the High Court and it is not 
stated in the order whether the retrial is to be held by the same Magis- 
trate or by some other Magistrate, then it should not be presumed that 
it was the intention of the court to direct that the retrial should be held 
by the same Magistrate The matter is left entirely to the discretion 
of the Magistrate who has got to appoint the court by which the case is 
to be tried(4). An appellate court may order retrial of an accused 
person by another court of competent jurisdiction, even where the first 
trial has been held by the court of competent jurisdretionfS). If an 
appellate court finds that the accused had committed- another offence 
which the lower court was not competent to try, the appellate court 
ought to order a retrial by a court competent to 'try the offeDce(6). 
This section does not empower an appellate court to try the accused 
person itself(7), though there is authority to the contrary al5o(8}. 

Order of commitment.— It is competent to a Sessions Judge 
acting as a court of appeal under this section, having reversed the 
finding and sentence, to order the appellant to be committed for trial 
to the Court of SessioR(9). This section is not limited to cases triable 
exclusively by the Court of Sessions. An appellate court has under 
this section the power to order ao accused person to be committed for 
trial by the Court of Sessions lo cases which are not exclusively 
triable by the court of Sessions(lO). Clause (&) gives to an appellate 
court the power to order an accused person to be committed for trial 
wbeu it considers that that is the procedure that should have been adopted 
by the Magistrate in the case(ll). Where there is no competent 
Magistrate to try the offence, a committal may be ordered(12). A 
commitment may be ordered by the appellate court if it is of opiuion 
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that the MaRislrate thooRb of competent jurj«diction to try the case was 
not competent to punish the accused ndequatelj (I). If the proceedinRS 
of a MaRistrate are merelj improper but not void, the proceedings should 
not be set aside and the appellant oujht rot to be committed for trial 
when there wac no failure of justice(2). Clause (6) does not authorise 
a Se<;sions Court to commit a case to itself but ooly empowers it as a 
court of appeal to direct a competent Magistrate to maUe a commitment 
to it'elf(3) Section 215 of the Code does not apply to a commitment 
ordered fay Sessions Judge under section 423, but the High Court can 
deal mth the order of a commitment in exercise of its powers of 
re\ision(4). 

Alteration of finding —An appellate court Is empewered to alter 
the finding and to cQn\tci the appellant for an cfTence which the facts 
established by the prosecution propcily constiliite(5). The power of 
an appellate court under clause (6) to alter the finding while maintaining 
the sentence IS not confined to cases falling under sections 237 and 238 
of the Code. The finding which an appellate court may alter under 
cl. (6) may relate either to an offence w th whicli the accused is 
apparently charged in the lower court or to one of which he might be 
convicted under sections 237 ftnd 238 without a distinct charge. In 
cases not falling under $s. 237 aod 238 he canrot be convicted of an 
offence with which he was not charged la the lov er court. Where, 
however, he has been charged aod the lower court has recorded a finding 
00 such charge, the appellate court can alter the finding(6). Id the 
case of aa accused person charged with ofleoce under more than one 
sectiOQ of the Peosl Code, it is open to the appellate court under this 
section, to alter the conviction from ooe section to another, even though 
the ittal court may have acquitted the accused under the later 
section(7]. But io convicting an accused of an offence with which be 
was not charged in the lower court, the appellate court can act only in 
accordance with the provisions of sections 237 and 238 of the Code(8). 
So, where an accused person has been charged only with murder and 
has been convicted and (be conviction is set aside by the High Court 
on appeal that court cannot alter (be conviction to one under one of the 
sections of the Penal Code dealing with offences against propetty(9}. 
Where .(be Court of Sessioos had tried, convicted, and sentenced an 
accused person under s. 409 of (he Penal Code, and the High Court 
was of opinion that the conviction was not sustainable under that 
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again(l). The fact that a Sessions Judge obviously failed to apply bis 
mind to the determination of questions before him, and declined toadjudi* 
cate therein bimcelf, because the police'did not attempt to adjudicate as 
to the guilt or innocence of persons implicated, is an indication of a com* 
plete misconception of the respective duties of the courts and the Police, 
and the High Court will in such a case, under the wide powers conferred 
upon it by this section, direct a lower appellate court to retry an appeal 
which was before it fordeterminatioo(2). 

'By a court of competent jurisdiction.’^Where an appellate 
court reverses a conviction and sentence it can, under this section, order 
the appellant to be retried by a specified court of competent jurisdic- 
tion(3). If an order for retiial is made by tbs High Court and it is not 
stated in the order whether the retrial is to be held by the same Magis* 
trate or by some other Magistrate, then it should not be presumed that 
it was the intention of the court to direct that the retrial should be held 
by the same Magistrate. The matter is left entirely to the discretion 
of the Magistrate who has got to appoint the court by which the case is 
to be tried(4). An appellate court may order retrial of an accused 
person by another court of competent jurisdiction, even where the first 
trial has been held by the court of competent jurisdietionfS). If an 
appellate court Bnds that the accused bad committed^ another offence 
which the lower court was not competent to try, the appellate court 
ought to order a retrial by a court competent to 'try the ofTencfi(6). 
This section does not empower an appellate court to try the accused 
person itself(7), though there is authority to the contrary also(8). 

Order of commitment — It is competent to a Sessions Judge 
acting as a court of appeal under this section, having reversed the 
finding and sentence, to order the appellant to be committed for trial 
to the Court of SessiOD(9). This section is not limited to cases triable 
exclusively by the Court of Sessions. An appellate court has under 
this section the power to order an accused person to be committed for 
trial by the Court of Sessions in cases which are not exclusively 
triable by the court of SessioosflO). Clause {&) gives to an appellate 
court the power to order an accused person to be committed for trial 
when it considers that that is the procedure that should have been adopted 
by the Magistrate in the case(ll). Where there is no competent 
Magistrate to try the ofTence, a committal may be ordered(12}. A 
commitment may be ordered by the appellate court if it is of opinion 
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that the Magistrate thooRh of competent jurisdiction to try the case was 
not competent to punish the accused adequate!) (1 ). If the proceedings 
of a Magistrate ate mcreij improper but not void, the proceedings should 
not be set nsi^e and the appellant outht rot to be ccmmitted for trial 
when there was no failure of )ustice(2). Clause (f>) does not authorise 
a Sessions Court to commit a ca'^e to itself but only empowers it as a 
court of appeal to direct a competent Magistrate to make a commitment 
to it(etf(3) Section 215 of the Code does not npply to a commitment 
ordered bj Sessions Judge under section 423. but the High Court can 
deal with the order of a commitment in exercise of its powers of 
revi$ion(4). 

Alteration of finding. —An appellate court is empowered to alter 
the finding and to conMct the appellant for an rffence which the facts 
established by the prosecution propeily constitute(5). The power of 
an appellate court under clause (6) to alier the finding while maintaining 
the sentence IS not confined to cases falling under sections 237 and 238 
of the Code. The finding which an appellate court may alter under 
cl. (b) may relate either to an oflence w ih which the accused is 
apparently charged m the lower court or to one of which he might be 
convicted under secctoos 237 and 23 8 without a distinct charge. In 
cases DQt falling under ss. 237 and 238 be canrot be convicted of an 
offence with which he was not charged m the lower court. Where, 
however, he has been charged and the lower court has re,corded a finding 
on such charge, the appellate court can alter the fin'ding(6). In tbe 
case of ao accused person charged with oQence under mote than one 
section of the Penal Code, it is open to tbe appellate court under this 
section, to alter tbe conviction from one section to another, even though 
the trial court may have acquitted the accused under tbe later 
sectian(7). But m convicting an accused of an offence with which be 
was not charged in tbe loner court, tbe appellate court can act only in 
accordance with tbe provisions of sections 237 and 238 of the Code(8}. 
So, where an accused person has been charged only with murder and 
has been convicted and the conviction is set aside by the High Court 
on appeal that court cannot alter tbe conviction to one under one of tbe 
sections of the Penal Code dealing with offences against property(9). 
Where .the Court of Sessions bad tried, convicted, aud sentenced an 
accused person under s> 409 of the Penal Code, and the High Court 
was of Opinion that (he convictioo was not sustainable under that 
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section, the court refused to alter the finding, under ibis section to a 
conviction for some other ofTence for which the accused bad not been 
charged or tried(l). A charge cannot be so altered by an appellate 
court as to make it necessary for an accused to meet an absolutely 
different case from that with which he is charged in the court of the 
committing Magistrate(2). 

Power of appellate court to alter charge or finding Into one 
for graver offence. — An appellate court is competent, acting under 
this section, to alter a cooviction into one of an offence which is 
graver than the one for which the accused were charged and convict- 
ed, provided such a course does not prejudice the accused, and it is 
not necessary to order a retrial expressly on the altered charge(3). 
But it is not competent to an appellate court to find a prisoner on 
appeal guilty of a graver offence than that with which he was 
charged at bis trial, unless an opportunity is afforded to him of 
defending himself agaiost the altered cbarge(4}. It would obviously 
be improper and unfair to the accused that on his ,appeal be should 
be convicted of a more serious offence to which be bad never pleaded 
on the trial, especially if the new offence was not cognate to the 
oS'encQ for which be was tried and convicted and if there were 
circumstances of aggravation to which he bad not pleaded guilty(5). 
It is not competent to an appellate court to altar a charge under 
s. 376 of the Peosl Code to one under s. 366 of the Code, inasmuch 
as the charge uuder the latter section involves different elements and 
different questions cf fact from a charge under s. 376(6). Nor is it 
competent to an appellate court to alter a conviction under s. 159 (3) 
of the Madras Local Boards Act to one uoder s. 163 (1) of the Act(7). 
Where certain accused are expressly charged under ss. 304 and 147, 
and the Sessioos Judge simply coovicts them under s. 304, but from 
the language used in bfs judgment it is clear that he found that the 
accused were guilty of rioting and that the killing of the deceased 
and the injuring of certain other villagers were incidents in the 
course of the not, it is open to the High Court to convict the accused 
under s. 147(8). 

Power to alter conviction for one offence into conviction for 
lesser offence.— A court can substitute a conviction for .a lesser 
offence in appeal from that which has been held to have been com- 
mitted by the court of first lostaoce(9). Au appellate court has 
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section, the court refused to alter the finding, uoder this section to a 
conviction for some other offence for which the accnsed bad not been 
charged or tried(l). A charge cannot be so altered by an appellate 
conrt as to make it necessary for an accused to meet an absolntely 
different case from that with which be is charged iu the court of the 
committing Magistrate(2). 

Power of appellate court to alter charge or finding into one 
for graver offence.*— An appellate court is competent, acting under 
this section, to alter a convlctioo into one of an offence which is 
graver than the one for which the accused were charged and convict- 
ed, provided such a course does Dot prejndice the accused, and it is 
not necessary to order a retrial expressly oo the altered cbarge(3). 
IBut it is not competent to an appellate court to find a prisoner on 
appeal guilty of a graver offence than that with which he was 
charged at bis trial, unless an opportunity is afforded to him of 
defending himself against the altered charge[4). It would obviously 
be improper and unfair Co the accused that on bis ,appeal be should 
be couvicted of a more serious offence to which he had never pleaded 
on the trial, especially if the new offence was not cognate to the 
offence for which be was tried and convicted and jf there were 
eircurustanees of aggravation to which be bad not pleaded gui]ty(5). 
It is not competent to an appellate court to alter a charge under 
$. 376 of the Penal Code to one under s. 366 of the Code, inasmuch 
as the charge under the latter section involves different elements and 
different questions cf fact from a charge under s. 376(6). Nor is it 
competent to an appellate court to alter a conviction under s. 159 (3) 
of the Madras Local Boards Act to one under s. 163 (1) of the Act(7}. 
Where certain accused are expressly charged under ss. 304 and 147, 
and the Sessions Judge simply convicts them under s. 304, but from 
the language used in bis judgment it is clear that be found that the 
accused were guilty of noting and that the killing of the deceased 
and the injuring of certain other villagers were incidents in the 
course of the riot, it is open to the High Court to convict the accused 
uoder s 147(8). 

power to alter conviction for one offence into conviction for 
lesser offence.—A court can substitute a conviction for a lesser 
offence in appeal from that which has been held to have been com- 
mitted by the court of first iastaoce{9). An appellate court has 
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power to alter a conviction unier section 353 of the Indian Penal 
Code to ore under s. 189 of the same Code(l), or to convert the 
accnsed's conviction from one under s. ^05 to s. ^03, I. P. C.(2). 
It has likewise power to alter n conviction under section 147 ol the 
I, p. C., to one under section 323 of the same Code(3), (bouRh there 
is authority to the contrary also(4). An appellate court has power 
nnder this section to alter a conviction from one under section 353 
ol ibe Penal Code tooneundet section 183(5). U is IrRal lot the 
appellate court to alter the conviction Item one of cheatinc to one 
of crlminsl breach of ttust(6). In a trial utder s. 36S, I. P. C. 
conviction under ?. 366-A can be made even thongh no specific charge 
is framed(7). Similarly, in a trial under 5. 324, I. P. C. conviction 
under s. 323 can be made even though the sentence is maintatned(8). 
It is legalfor the appellate court to alter the conviction from one 
nuder s. 471 to one under section 218 of the Indian Peoa! Code(9). 
The High Court on appeal has power to alter a conviction recorded 
against the appellant from a. 474 to s. 193 of the Penal Code(IO}. 
But the alteration of the conviction of the accused from section 325 
to section 323 by the appellate court is unauthorised, when they 
have not been given an opportunity of answenng the charge in the 
first instance of inflicting injuries other than the one charged(ll). 

Appellate court caonot pass a finding which first court may 
not have passed.— Clause (6) does not authorise an appellate court 
to pass a fiodiog which the first couit could not have passed. 
Therefore, wbere the first court bas convicted a person of an ofTence 
Under s. ISO of the Punjab Muoiapal Act upon tbe complaint of a 
person who is antborised by tbe committee to prosecute ofiendets under 
that section, tbe appellate court cannot alter tbe conviction to one 
under section under which tbe complainant is not authorised to pro. 
secute(t2]. Where the accused was convicted fcr cheating on a general 
charge and on appeal (be conviction was maintaioed, but for cheating 
aoothet person, of which aUertd cbatge no indication bad been given 
at the trial, it was held that the accused was mateiially prejudiced and 

' ' 'in contravention of tbe 

• * ** . altering tbe Boding while 

maintaining tbe sentence, cooterred on appellate courts by cl. (6) does 
not empower those courts to act lo contravention to tbe provisions of 


(i) Ibid. 

(3) Mangel Pratad ?. Emptror, 
A, I. R. 19dS 0 4 

(3) Hanuman t Emperor, 20 A. L. J. 
213=23 tr. 1..J 198 = 66 1.0.854 
(0 RaUhal Chandra v Jamini 
Eanfo, A. 1. R. 19-i6 i;. 481=28 Cr. L 
J. 1018=87 I. 0, 812 = 30 C. W. N. 628 
(8) Kunhambu 'i. Emperor, 19 1. C. 
835=(1912) M. W. N. 1110=14 Cr. L. J. 
239. 

{(>) Jagannatk-v. Emperor, K I. R. 

1933 Pat l(C=l933(r, C 941=142 I C 
704 = 84 Cr. L. J. 419 
(7) Emperor y. Oanpat, A. ! R 1938 


Nag. 959=1083 Cr. C 930=29 N. L. R 
365=35 Cr L J. 28=146 I. U. 833. 

(8j Sangaztcamty Emperor, 89 M 
Ik T 20-A 1. K. 1927 M 789=104 I.O. 
440=63 U L. 3. 694=28 ft L J. 824. 

(9) Janki Pratad Emperot, A. I R. 
1920 A 700=7 L. R. A Or 93=97 Qr. 
L.J,90l-96I. 0 313 
^(10) Empress v. Amrit, (1890) A. W, 

^"'peror, 24 Cr, L J. 
812=72 I, C. 72=1934 C 633. 

(12) Ahmad Piny. CVottyi. 4 P R 
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1Q9. ^'”Pfror, A l.R, 
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s. 233. Where petitioner and four others were being tried jointly under 
s 454, I. P. C. the other four were convicted of the offence and the 
petitioner of its abetment and in appeal the petitioner was convicted 
under s. 41 1/414, I. P. C., it was held that the altered conviction could 
not be sustained(l). 

Power to alter the conviction into one of the element of the 
composite offence.— Where the accused was convicted of house-break- 
ing by night, under s. 457, 1. P. C., and the appellate court altered the 
conviction to one under s. 414, I. P. C., it was held that section 457, 
I. P, C. applied to a composite offence, and under sec. 238 of the Code an 
accused may be convicted of an element of the composite offence, and 
that under this sectiou it was competent to the appellate court to alter 
the ffading(2). 

Altering a finding of acquittal into one of conviction. — The 
appellate court can, under the provisions of this section, in an appeal 
from a conviction, alter the fiodine of the lower court and find the 
appellant guilty of an offence of which be was acquitted by that court(3). 

Where an accused person charged under ss, 14S and 325. Penal 
Code, is acquitted under s. 148, but convicted under s. 325 by a 
Magistrate, the Sessions Judge on the accused’s appeal can alter the 
conviction under s. 325 into one orders. 148, I. P, C.(4). Similarly, 
where three persons are equally guilty of murder but the lower court 
ffnds only one of the accused guilty of murder and acquits the others of 
murder but convicts them of other offences, an appeal opens out the 
entire case and the appellate court may hod all the three persons guilty 
of murder(5). Where the evidence agaiost certain persons convicted of 
murder, grievous hurt, etc., is discrepant, and the accused were charged 
by the lower court also with the offence of rioting and unlawful 
assembling under s. 149, I. P. C. bat acquitted of that charge, it is open 
to the appellate court to alter the boding of the lower court upon that 
charge and convict those agaiost whom there is sufHcient evidence of the 
minor offence and acquit the rest(6). Where accused who are charged with 
offences under ss. 399 and 402 are acquitted under s. 402 but are 
convicted under s. 399 and the accused file an appeal, the High Court 
can set aside, if necessary, the order of acquittal under s. 402 if the 
conviction in respect of the charge under s. 399 cannot be supported. 
It can alter the finding while maintaining the sentence without 
enhancing it(7). 

Power of High Court to alter conviction acting under ss. 423 and 
439. — Where there is an appeal by a prisoner, and, in addition, the 
High Court takes seisin of the case under its revisional jurisdiction, 


(l) Saheb Singh t. Emperor, 38 P. 
It 1005 Ct 

(3) n»t. Uo. .Ciis.i03. 

(3) Emperor t JahanuUa, 23 O 


474 = 8 11. L T. 313. 


(4) Appana v. Pilharti, 34 JI. 645. 

(5) Dxdli T. Emperor, 1C A. Ii. J. 
916. 

( 6 ) GnJta Sanumppo v. Emperor, 
10 If. L. T. GC—lO I. C 372 = 21 M. L J, 
S05 = (191I)25I. \Y. II. lOG. 


(7) LaJJtan Singhv. Emperot, .\.J. 
n 1934 0.200— ll O. tv. N.53I, 
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power to alter a cooviction under section 353 of the Indian Penal 
Code to one under s. 189 of the same Code(l), or to convert the 
accused’s conviction from one under s. 405 to s. 403, I. P. C.(2). 
It has likewise power to alter a conviction under section 147 of the 
I. P. C., to one under section 323 of the same Code(3), though there 
is authority to the contrary also(4). An appellate court has power 
under this section to alter a conviction from one under section 353 
of the Penal Code toonenoder section 183(5). It is legal for the 
appellate court to alter the conviction from one of cheating to one 
of criminal breach of trust(6). In a trial under s. 368, 1, P. C. 
conviction under s. 366-A can be made even though no specific charge 
is framed(7). Similarly, id a trial under s. 324, I. P. C. conviction 
under s. 323 can be made even though the sentence is maintaiDed(8}. 
It is legal for the appellate court to alter the conviction from one 
under s. 471 to one under section 218 of the Indian Penal Code(9). 
The High Court on appeal has power to alter a conviction recorded 
against the appellant from s. 474 to s. 193 of the Penal Code(lO). 
Ent the alteration of the conviction of the accused from section 325 
to section 323 by the appellate court is unauthorised, when they 
have not been given an opportunity of answering the charge in the 
first instance of infiictiog injuries other than the one cbarged(ll). 

Appellate court cannot pass a finding which first court may 
not have pa$s<ed.*-*CUuse (6) does not authorise an appellate court 
to pass a finding which the first court could not have passed. 
Therefore, where the first court has convicted a person of an offence 
nnder s. 150 of the Punjab Municipal Act upon the complaint of a 
person who is authorised by the committee to prosecute offenders under 
that sectfoa, the appellate court caooor alter the cooviction to one 
under section nnder which the complainant is not authorised to pro* 
secute(12j. Where the accused was convicted for cheating on a general 
charge and on appeal the conviction was maintained, but for cheating 
BDOther person, ol which altered charge no indication bad been given 
at the trial, it was held that the accused was materially prejudiced and 

' in contravention of the 

■ •• altering the finding while 

maintaining the sentence, conferred on appellate courts by cl. (6) does 
not empower those courts to act in contravention to the provisions of 
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sentence for the offence of which the petitioner was acquitted(l). Wbe: 
a Magistrate, on convicting a person of two offences passed a sing 
sentence of imptisonment and fine, it was held that separate sentencf 
ought to have been passed and that the appellate court in reversing coi 
viction for one offence cannot regard the imprisonment as imposed f< 
one offence and the fine for the other and reduce the sentence by eltm 
nating the fine(2). 

Clause (b) (3) : Enhancement of sentence. — It is not open to a 
appeltate court,' when setting aside the conviction of one of two ( 
more offences, to confirm the sentence imposed by the trial court tl 
reason being that when a single sentence is awarded for two offence 
part of it must be deemed to have been incurred for the one offence an 
part for the other, so that to maintain the whole sentence for only or 
of the offences amounts to such an enhancement, as is prohibited h 
clause (1) {b) (3) of this section (3). It depends upon the circumstanci 
of the particular case whether the retention of the sentence awarded h 
the trial court constitutes an enhancement of sentence(4). In applying th 
portion of this section which allows an appellate court to alter th 
finding maintaining the seoteoce but not so as to enhance the same, th 
test of enhancement must be found not among the technicalities c 
penal definition, but by answering the broad question whether tb 
appellate court has inflicted punishment more severe than that orig: 
naily awarded(5). But when an appellate court, adopting the vie' 
taken by the original court as to the act committed by the accuse 
and only differing from it in its application of the law, alters a findin 
from a graver to a less grave ofience, and maintains the same sentenc 
as that of tbe trial court, neither the letter nor the spirit of this sectio 
is violated so as to constitute it an enhancement of punishmentffi] 
Tbe High Court dealing with an appeal can resort to its power o 
revision and enhance the senteocet?)* 

Wfint <nHoii»i<s to tnhanctmeni c/ senfence — An appellate com 
has no power to mainlaio tbe entire sentence passed by tb 
original court, when it reverses tbe conviction on only one of charge: 
such a maintenance being an enhancement of tbe sentencefS). In tb 
case of two separate convictions under sections 147 and 325, I. P. C 


(l) In re Mari, 7 M. L T. 81-5 I.a 
761. 

(5) Empress *. Faseoe. B«t. Uo. Cr. 
C«». 409 


•• ivi 1. u 4tU 

(i) IJeehu Singh * Emperor, 120 
I. 0. 76(-l0 Pat. L. T. 5S7-I930P«t. 
7P->S1 Cr L.J. 173. 

(6) Inre Jlanffaeicami, 39 M. 


20=s88 Cr. L. J. 824-104 1 C. 440=»A 
l.E. 1927 Mud. 789-53 U L. J. 694 

(6) Ibid 

(7) Chutxbidita t. Emperor, A. I E 
1935 P. C. 35 ; Empetorr Eahu, A. 1 
R 1935 P. C. 89. 

(8) Emperor v. ^anmo. 23 B. 760 
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tbe con\ictioD for a lesser offence, where the prisoner has been suitably 
charged, can be converted into one under section 302 of the Indian Penal 
Code, and the sentence enhanced accordingly, under the combined 
provisions of sections 423 and 439, of tbe Code(l). Where 
therefore, a person convicted under section 304 of tbe Penal 
Code appeals to tbe High Court, and the court also takes action 
under section 439 of tbe Code, it has power to alter the con- 
viction into one under s. 302 of the Penal Code and to set aside 
tbe implied acquittal of the appellant under that section, because 
in such a case tbe High Coait is acting both under s. 423 and 
section 439 of the Code(2). But as a rule it would obviously be unfair 
to tbe accused that he should be convicted of a more serious offence to 
which be bad not pleaded in tbe lower court. The general principle is 
that on appeal or revision an accused person cannot be convicted of an 
offence of which he could not have been convicted by the court which 
tried bim(3]. If tbe appellate court finds that the sentence is illegal or 
inadequate, and does not think it expedient to order a new trial, it may 
alter tbe conviction in order to legalise the seotence(4). 

When to exercise power of altering conviction. — Tbe exercise 
of court's discretion in altering a conviction, ought to be regulated by 
a coosideratioo of the nature of the evidence io support of the charge 
against tbe accused ; and of tbe facts whether tbe niteration of convic* 
tiOQ is reasonably supported by tbe evidence on tbe record and whether 
such alteration is in any way prejudicial or injurious to the accused(5). 
An appellate court when it acts under this clause and “alters tbe 
finding, maintaining tbe sentence/’ is not bound in respect of such 
altered finding by such conditions precedent, as, for example, sanction 
or complaint by tbe person aggrieved, as would be binding on a 
court of first instaoce. Hence when io appeal from a conviction under 
s. 182 tbe appellate court altered tbe conviction to one under s. 500 
of the Indian Penal Code, it was held that this was within the compe- 
tence of the appellate court, notwithstanding that there was iu existence 
no complaint by tbe person aggrievedffi). 

Alteration when improper.— A charge cannot be so altered by an • 
appellate court as to make it necessary for an accused to meet an 
absolutely different case from that with wbicb'be is charged in tbe trial 
cOurt(7). The offence of cbeatiog under s. 420 of the Penal Code is an 
entirely different offence from that under section 471 of the Code, vie., 
using as genuine a forged document, knowing it as such, and a con- 
viction for tbe former offence cannot be altered by an appellate court 


fl) Kamban Bali v. Emperor, 37 M. 
119^16 Cr U J. iB0=Ti 1. O. 756; 
Bhola V. Emperor, la P. R *1901 Cr.=l 
Cr. L. J 912«110 P. L. B. 1901. 

(2) Vn Shtce t. Emperor, 1 Kang. 
43G-70I. 0 7n»» 1024 B. 93-35 Cr. L. 
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(8) Emperor v.l'o Yin, 3 t. B. B. 
232; in re Ditarka Mauihee, d l'. 
L. h. 427 ; Emperor v Imdad Ehan, 
8 A. 120, Monorattiau v. Empreii, 
^ C.. \V. N. 367, liniprest t. Eala, 
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the proposition that^vhcre tbeaggregate period of imptisonment which the 
accused persons might have to undergo, even in default of payment of fine 
does not exceed the total amount of imprisonment which they might have 
to undergo under the order of the trying Magistrate the sentence passed 
by the appellate court does not amount to an enhancement(l). But 
these decisions, it was pointed out in Etnptror v. Mehar Chctnd{2), 
overlook the fact that a sentence of fine is not wiped out by serving 
the alternative sentence of imprisonment but is still liable to be enforced 
under process of the court. But the new proviso added to sub* 
section (1) of s. 386 sw/>rrt says that if the offender had undergone the 
whole of imprisonment in default, no court shall issue a warrant for the 
levy of the fioe unless for special reasons, and therefore, the chief reason 
given in Hle/mr C/iaird’s case does not bold good. There is, however, 
no enhancement of sentence when the aggregate period of imprisonment 
is less than the period of original sentence although fine is imposed in 
addition{3). It was held by the Calcutta High Court In Rahhal v. Khi- 
rode(4) that no general rule can be laid down to determine what is or is 
not an enhancement of sentence when only a portion of the sentence is 
altered to a punishment of a lesser degree of severity. In each case 
the court has to consider what IS the effect of the alteration. If on an 
appeal from a sentence of one week's rigorous imprisonment (which bad 
already been uodergoue) the sentence is altered into one of 
Rs. SO fine or in default one week's rigorous imprisonment, the sentence 
is illegal as it amounts to an eohaocemeot(5). Where the accused was 
sentenced to undergo 2 montbs''rigorous imprisonment and pay a fine of 
Rs. 30 cr in default to undergo one month’s rigorous imprisonment, and 
on appeal the appellate court changed the sentence to one month’s 
rigorous imprisonment and a fioe of Rs. 200 or in default two months’ 
rigorous imprisoament, it was held that the effect of the order of the 
appellate court >^as an enhancement of sentenceffi). 

Substituted sentence must be within original court's power.~~If 
an appellate court alters a sentence of impiisonmeut into a sentence 
of fine, it cannot' inflict a fioe beyond the maximum which could have 
been imposed by the first court. The altered sentence taken as a 
whole must be within the power of the original court(7). Where on 
appeal from conviction by a second class Magistrate of three months' 
imprisooment the appellate court altered the se nteace to one of Rs. 400 
fine, such alteration was held illegal(3). 

Alteration of sentence of imprisonment into sentence of fine.-" 
A sentence of fine is always considered lighter than a sentence of impri* 
50i]meot(91. The slterafion by ao appellate court of a seoteoca of a 
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with separate seoteoces the Sessions Judge on appeal cannot enhance 
the sentence under section 147» 1. P. C., while setting aside the convic* 
tiOQ under s. 325 ( 1 }- Where a Magistrate passes separate sentences 
for each offence found proved, the reversal of the conviction under any 
one of them must carry with it the sentence resting on it{2). Thus, 
where a person was convicted by a Magistrate of rioting and theft 
and was sentenced for the first offence to (our mouths and for the latter 
offence to two montbs' rigorous imprisooment, and the District Magistrate 
on appeal acquitted the accused of noting but upheld the conviction 
for thelt and sentenced him to six months* rigorous imprisonment, it was 
held that the effect of the order was to enhance the sentence for theft, 
which be bad no authority to do under this sectionfi). Even in the 
case ot a combined sentence of imprisonment and fine for two offences, 
for each of which a separate sentence snould have been passed, the 
appellate court, on reversing the conviction for one offence is not 
justified in treating the sentence of fine as the punishment for one 
offence and the sentence of imprisoameot as the punishment for the 
other and retaining the full sentence of the imprisoDmeiit(4}, But 
where a Magistrate finds an accused person guilty of acts which in law 
constitute a single offence, but by erroneously splitting them, convicts 
him of two distinct offences and passes either two distinct sentences or 
one combined sentence tor the two supposed offences, the appellate 
court, if It concurs m the fiodtug, is corepeteot to alter the two couvie* 
tioDs to the proper one for the single offence committed, while roaiotam* 
log the aggregate of (be two sentences or the whole of the combined 
sentence indicted by the Magistrate. Such an alteratioo is one of form 
only and does not involve enbancemeot of sentence in violation of the 
sectionfi). 

Cases where only a portion of the sentence is altered to a 
lesser degree of severity.— ^Wbere an appellate court reduces a 
sentence of four months' rigorous imprisonment into one of three 
months, but, adds a seoteuce of fine or in default six weeks* rigorous 
imprisonment such sentence is in excess of the powers of an appellate 
courtlfij. Where, however, tbe appellate court altered a sentence of 
one month's imprisonment and a fine of Ks. 3 into one of three days 
imprisonment and a fine of Rs. 100 or in default of payment of fine 
to a further term of one month's imprisonment, it was held by the 
Allahabad High Court that in tbe absence of any evidence that tbe 
accused was unable to pay the fine or regarded the sentence passed on 
appeal as more severe than the original sentence it could not be said that 
the sentence had been eabanced(7). There is good deal of authority for 

(l) J/anoal Stngh t, CVoten, SI P. (3) Ramzan v. Bamhhtlawan, 34 0. 
B 19l6Cr.-.i8Ut lj.J.37a«y8I G.766. 316, 

(3) Ramzan v Ram Khelawan. 94 U) Rmpress ». Paicoe, Eat. Un. Cr. 
0, bl6 ; Arpan v. Arobdi, 34 O. SVJ 0. 409. 

(note); Rmpress v, Banma, 34 B, 760; (5) BalbJiadri TribTiuban, 3 N.L. 

* — n ” T Lata Ojha v. Bmpreas, 26 0. 

80 86J-»U. W. W. 653. 

- (6) impr«a V. /jAri, 17 A, 67. 

756=31 P. R. 1916 Ct.; TorptU ▼. Bnv (7) Rmperar ▼. J/eftar Cftand, S6 
peror 7 A. 1. Cr. K« 831. A 485, 
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Conviction affirmed, but sentence reversed. — A Magistrate in 
appeal cannot affirm the conviction and reverse the sentence absolutely. 
Every conviction should be followed by a sentence(l). 

Clause (c) : Appeal from order. — When an appeal is preferred 
from an order other than an order of acquittal or conviction (e. g., order 
under s. 107 to give security), the appellate court has no jurisdiction 
to order a de novo trial. It can only alter or reverse the order under this 
clause, and under cl. (d) may pass any consequential order that might be 
just and proper(2). An appeal to the District Magistrate from an order 
demanding security for good behaviour falls under cl. fc) ; but if the 
District Magistrate alters the order of the lower court, be is not compe* 
tent to make the alteration in snch a way as to increase the seventy of 
the lower court’s order(3). A District Magistrate, while setting aside on 
appeal an order requiring a person to furnish security under section 110, 
cannot remand a case for fresh inquiry(4). The High Court has. under 
ss. 439 and 423 (c), power to revise an order passed by a District 
Magistrate under section 515 or by any Magistrate under section 154 of 
the Code(5). Under s. 439 a High Court has jurisdiction to exercise 
the powers of an appellate court conferred by this clause and a fortiori 
to reverse or alter an order of commitment passed by a Sessions Judge 
under cl. (h)(6}. An appellate court can set aside an order for com* 
pensation if it is based in wrong findings of factl7). Where against an 
order directing a prosecution under section 211, Indian Penal Code, the 
accused applied for revision to the High Court, it was held that tbe High 
Court had jurisdiction to treat the application as an appeal under this 
clause and " to alter or reverse " tbe order and further to make "any 
incidental order that may be just and proper "(8). < 

Clause (d) : Amendment.— ’This clause empowers an appellate 
court to make any amendment that may be just and proper. Tbe word 
amendment '* la this clause means amendment of an eflective order of 
tbe court below. A High Court bas do authority to expunge remarks 
from judgments of subordinate criminal courts which reflect on certain 
witnesses in cases in which the effective orders of the lower courts are 
not before tbe High Court in appeal or in revi5ioD(9). But in some 
cases courts have ordered such portions of a record to be expunged(lO). 
An order passed under section 517 of tbe Code may be reconsidered and 
amended on appeal(ll). Where the Sessions Judge bad directed certain 
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Cr. L,J.8I9— 66 1 0. 1005-20 A. L. J. 
361. 
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p. eclTl (Jonr ) ; Ma Kaya v Kin Lot, 
111. O 1000; Emperor r. Thomae, 14 

I. 0. C43 ; Laehehtt v. Emperor, 84 I. 
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fine of Rs. 50 or in default two months' simple imprisonment to a 
sentence of SIX months' n(;orous imprisonment is an enhancement of 
the sentence, and, as such, prohibited by this section(l). Where, on 
an appeal from a conviction of causing simple hurt in which the accused 
bad been sentenced to fine only, the appellate court altered the con* 
viction into one of causmR ptievcus hurt, under section 325, Penal 
Code, and in order to make the sentences legal under that section, passed 
a nominal sentence of one day's imprisonment (in addition to fine), it was 
held that the sentence of the appellate court being an enhancement of 
the sentercp under appeal wa« illegat(2). 

Substitution of sentence of whipping — Under this section, an 
appellate court has poner to alter a sentence of imprisonment into one 
of whipping nhere the offence is punishable nith whipping in lieu of any 
other punishment. It can sn alter the sentence in the case of an accused 
who has already undergone a part of the original sentence of imprison* 
ment. The court must however lake into consideration the part of the 
sentence already undergone and may impose a sentence of whipping 
provided it does not become in effect an enhancement of the original 
senteoce(3). If the appellate court retains the sentence of imprison- 
ment awarded by the trial court, and substitutes a further sentence of 
imprisonment in lieu of the illegal sentence of whipping, the court is in 
effect enhancing the sentence(4). ' Where the trying Magistrate Is not 
competent to anard a sentence of wbippiog, alteration of a seotence of 
fine into one of whipping by the appellate court amounts to au enhance- 
ment of sentence aod is nf/rrr t‘tres(5)* The addition of a sentence of 
whipping by the appellate court, although the sentence of imprisoniaent 
is reduced amounts to an enhancement of the sentence (6). 

Solitary confinement — ^The imposition of solitary coDfinement is 
an enhaocement e\en though the sectence is reduced(7). 

Power of appellate court to direct security,'— An appellate court 
can pass an order under s. 106 (3) requiring the accused to furnish 
security. Such ao order can be made, even after the expiration of 
the substantive punishment passed by the original court, and it woold 
not amount loan enhancement of senlence(8). 

Direction to pay complainant’s court fee. — An order nnder sec* 
ticn 31 of the Court>Fees Act (now s. 546'A of this Code) made by an 
appellate criminal court, directing the accused to repay the complain- 
ant, the court-fee paid on the complaint petition is not an enhancement 
of sentence, which an appellate court has no power to impose but is 
only 30 incidental or consequential order which an appellate criminal 
court is entitled to make(9}. 


- fl) Loehmi Kant, 18 A. 

801 : see also FmrTeu v Dantang, 18 
B.751. 

(21 Tn ChadnlaratJa, 3 Weir 486 

(3) Kmpfror T. Kgn Aung Mvat, 

lOTlatiR 317 ; cf Chitpon, 

7 Hang. 319 ; In re Kynnna Nga. 1 OT 8 
Rang 265 ; Emvrtra v. Po Wun, 18 Cr 
LJ. 773=41 l.n. 149=8 L.B.B. 466=10 
Bor.L.T. 911; Queen-AVnnrr.tiT.BrtBA* 

6 B. L.R. App. 95-15 W. B. Cr. 7. 

(4) . Emptror t. Ba Cho, 13 Bapg, 


607=A. r.R 1935 Rsne 61. 

(5) Yumf V. ffiin. Com , Mnrree, 
120 I r 767=31 Cr.T.J irC-AIB 1930 
Lah 318-31 P r*. B 261. 

(6) In re Apprn, 2 Weir. 487, 

(7) Efnjfretz^ Peman, 1890A.W.N. 
170. 

(8) fifiranr. Emperor, 91 P.B. J905 
Cr. ; Jlfaharaj Singh ▼ Emperor, 20 
Cr. h, 3. 760= 63 I. C. 488. 

(9) Thimmiah v. Emperor, 47 U. 
9M-E2I.C.14:={1924)U.W. N 469— 
20 L.W.293-47 M. L. J. 865-=23 Cf.L, 
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Conviction affirmed, but sentence reversed.-— A Magistrate in 
appeal cannot affirm the conviction and reverse the sentence absolutely. 
Every conviction should be followed by a sentencefl). 

Clause (c) : Appeal from order. — When an appeal is preferred 
from an order other than an order of acquittal or conviction fe g., order 
under s. 107 to give security), the appellate court has no jurisdiction 
to order a de novo trial. It can only alter or reverse the order under this 
clause, and under cl. (rf) may pass any consequential order that might be 
just and proper(2). An appeal to the District Magistrate from an order 
demanding security for good behaviour falls under cl. (c) ; but if the 
District Magistrate alters the order of the loner court, he is not compe> 
tent to make the alteration in such a way as to increase the severity of 
the lower court’s order(3). A District Magistrate, while setting aside on 
appeal an order requiring a person to furnish security under section 110, 
cannot remand a case for fresh inquiry(4). The High Court has, under 
ss. 439 and 423 (c), power to revise an order passed by a District 
Magistrate under section 515 or by any Magistrate under section 154 of 
the Cade(5). Under s. 439 a High Court has jurisdiction to exercise 
the powers of an appellate court conferred by this clause and a fortiori 
to reverse or alter an order of commitment passed by a Sessions Judge 
under cl. An appellate court can set aside an order for com* 

pensation if it is based lo wrong findings of factl7). Where against an 
order directing a prosecution under section 211, Indian Penal Code, the 
accused applied for revision to the High Court, it was held that the High 
Court had jurisdiction to treat the application as an appeal under this 
clause and *' to alter or reverse ’* the order and further to make "any 
incidental order that may be just and proper ”(8). t 

Clause (d) : Amendment.— This clause empowers an appellate 
court to make any amendment that may be just and proper. The word 
" amendment " in this clause means amendment of an effective order of 
the court below. A High Court has no authority to expunge remarks 
from judgments of subordinate criminal courts which reflect on certain 

witnesses m cases in which (he effective orders of the lower courts are 
not before (be High Court in appeal or in revisioD(9). But in some 
cases courts have ordered such portions of a record to be expunged(10]. 
An order passed under section 517 of the Code may be reconsidered and 
amended on appeal(ll). Where the Sessions Judge had directed certain 


3. 1313 ; 7n re Vermuri SetJiatma. 20 
M. 421 ; Smpfror t. Karuppiina, 29 
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(3) Itamuhirar BaUithr, Emperor, 
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641-1939 Lab. 33-2 Cr I,aw. 19S-30 
Cr. U 3. 491-30 V. L. R. 416 

(6) Amperor t. Karam Doha Din, 
131. C. 333-6 8. L. R. 179-13 Cc. L. 
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(6) Ram Samvjh v. Emperor, 63 I. 
0.767-100 and A. L. R. 957=25 Cr.L. 
J. 1376. 
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1932 C 120-35 0. W. N. 1161-68 0. 
1136=1301 0. 140. 
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Ill) Qopi Nath V. Emperor, 8 A. L 
3 . 771 ( 773 ). 



OF APPEALS 


1495 


S. 423.1 

property to be handed over to the Maijistrate as unclaimed property, the 
High Court amended the order bv diroctioR -that the Magistrate should 
dispose of the property according to law{l). 

Inciderrtal or consequential orders. — The nature of consequential 
or incidental orders under this sub-section was discussed by a Full 
Bench of the Calcutta High Court in Mehi Singh v. Mangal Khandu{2). 
That Full Bench considered that the only consequential or incidental 
orders within the purview of the provision were orders which follow as 
a matter of course, being the necessary complements to the mam order 
passed, without which the latter rvould be incomplete or ineffective such 
as directions as to the refund of fines realized from acquitted appellants, 
or, on the reversal of acquittals, as to the restoration of compensation 
passed under s. 250 for which no separate authority is needed, and 
orders which are ancillary in character require more than the support of 
a criminal court's inherent jurisdiction and could not be passed without 
express authority. This view receives an additional support from a 
decision of the Allababid High Court(3). This clause does not apply to 
a release on bail pending the decision of the appeal(4). 

Disposal of property. — Under this clause as well as under s. 520 of 

the •• • . • — r— 

the I 1 

trial ■ 

the Code(5). An order in a case of criminal misappropriatioo directing 
restoration of the property which is found to have belonged to the com* 
pUioant is clearly a consequential or incidental order within the 
meaning of this sub section and one which is under the circumstances 
just and pfoper(d). An accused person may upon his acquittal be 
restored to the possessioo of a property from which be has been depriv- 
ed in favour of the comp)ainant(7). The case reported as Rani 
Chandra V. iVoh>n(8) was decided before the Code of 1898 came into 
force. 

Order for costs under s 148 (3). — An order for costs under 
s. 148 (3) of the Code is an order incidental to an order for possesion 
under s. 145. Where a Magistrate has given his decision under s. 145, 
but has failed to make any order for costs under s. 148 (3) the High 
Court in revision has to make an order for the payment of the costs of 
such pr6ceediogsC9). 

Order as to compensation — An appellate court has power to pass 
an order for compensation in favour of the accused under s. 250, if it 


(l) Abadi Begum v. AU Ettsen, 
(1897) A.W.N 26 

(3)89 n. I57»ia I. 0. 297 = 19 Or L 
J fi39=«14 0. L.J. 487=160. W.N 10 

(3) Emperor V. Bunu, 44 A 401(401, 
405)=‘i3 Cr. L. J 819 = 66 I. C. 1005. 

(4) Bartu V Emperor, A. I. B 1934 
A. 845=4 A W.N. 76. 

(6> Thiroj'r. Crown, 10 L»b 187“ 
1928 L 667 -29 Cr. L J. 810. 

(6) Gopi Eath v. Emperor, S AJj J. 


771=4 Tr.L 3. 370=(1906) A.W N, 2£6. 

(7) JBanki^. Iihtiywanti.^1 A. 416 
=3A.L J 64=(1‘'0.'5) A. W.N. 19=2 
Ct. to 3.24; Ahm^d Alt e, Kee^oo, 
36 0.44; Muhammad Dtn't Crown, 
14 P, R. 1919 Cr. 

(8) 25 C. 630. 

(9) Ma Mya Khin v. Maung Po 
Btwa, 11 B»Dg 86l=A. I. B 1933 
Bang. 288=35 Cr. L J. 1-146 I. C. 837 
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finds that the case brought against him is frivolous or vexatious(I), 
though there Is authority to the contrary also(2). 

Order as to payment of court fee. — An order under section 31 
of the Court Pees Act (now s. 546*A) made by au appellate criminal 
court directing the accused to repay the complainant the court-fee paid 
on the complaint is an incidental or consequential order which an 
appellate criminal court is entitled to make under this clause(3). 

Order under s. 106. — Ad order under s. 106, Cr. P. C. may be 
set aside on appeal. An order in appeal setting aside an order under 
s. 106, Cr.P.C. is an incidental order witbio the meaning of tbisclause(‘ll. 

Power to sanction a compromise. — This clause being expressly 
mentioned in s. 439 of the Code a High Court can, in revision if it sees 
fit, give leave for the composition of an oUence under section 325, 
Indian Penal CQde(5). 

Order for safe custody of lunatic. — A trial court's omission to pass 
an order under section 471 will not preclude a High Court from passing 
such an order. Such an order is in the nature of a consequential or an 
incidental order within the meaning of this clau5e(6). 

Power of appellate court to apply s. 562. — Though s. 562 Cr. 
P.Code read by itself would seem to confine the power to use the section 
to the court convicting the accused yet reading it with this clause it is 
clear that an appellate court or a court of revision can also use the 
section!?). 

Competence of appellate court to direct a retrial.— It is com> 
petent to a court bearing au appeal m a case under s. 107 of the Code to 
direct that the case before him be retrted(8}. 

Order returning judgment to be signed by the other member of 
the bench.— A district Magistrate, on an appeal from the decision of a 
Bench of Honorary Magistrates, found that although the case bad 
apparently been heard by a Beach of two Magistrates, the judgment 
was signed by only one member of the bench, and accordingly returned 
the judgment to be signed by the other Magistrate who beard the case. 
It was held that this procedure was in no way opposed to this 
section(9). 

Appeal from consequential or incidental order. — Under this 
clause, a Magistrate of the first class specially empowered to bear 
appeal from subordinate Magistrates has jurisdiction to hear an appeal 
with reference to an order passed by a subordinate Magistrate under 
s. 522 of toe Code(lO). 


J 1 ■ 
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properly to bo handed over to the MaRistmte as unclaimed property, the 
High Coart amended the order by directing that the Magistrate should 
dispose of the property according to law(I). 

Incidental or consequential orders. — The nature of consequential 
or incidental orders under this sub>sectian was discussed by a F-ill 
Bench of the Calcutta High Court in Meht Singh v. !<langal Khaudtt{2). 
That Full Bench considered that the only consequential or incidental 
orders within the purview of the provision were orders which follow as 
a matter of course, being the necessary complements to the main order 
passed, withnui which the latter would he incomplete or ineffective such 
as directions as to the refund of fines realized from acquitted appellant«, 
or, on the reversal of acquittals, AS to the restoration of compensation 
passed under s. 250 for which no separate authority is needed, and 
orders which are ancillary in character require more than the support of 
a criminal court’s inherent jurisdiction and could not be passed without 
express authority. This v>etv receives an additional support from a 
decision of the Allababid High Court(3). This clause does not apply to 
a release on bail pending the decision of the appeaU4), 

Disposal of property.-^Under this clause as well as under s, 520 of 
the Code, the appellate court ts competent to pass appropriate orders for 
the disposal of moveable property produced at the trial, even though the 
trial Magistrate bad not passed any order in respect of it under s. 517 of 
the Code(5). An order io a case of criminal misappropriation directing 
restoration of the property which is found to have belonged to the com* 
plaioant is clearly a consequential or incidental order within the 
meaning of this sub-sectian aod one which is under the circumstances 
just aod proper(6). An accused person may upon his acquittal be 
restored to the possession of a property from which he has been depriv* 
ed in favour of the camplainaot(7). The case reported as Ram 
Chandra V. A'o&ih(8} was decided before the Code of 189S came into 
force. 

Order for costs under a. 148 (3).— An order for costs under 
s. 148 (3) of the Code is an order incidental to an order for possesion 
under s. 145. Where a Magistrate has given his decisha under a. 145, 
but has failed to make any order for costs under s. 148 (3J the High 
Court io revision has to make an order for the payment of the costs of 
such proceediogs(9). 

Order as to compensation — An appellate court has power to pass 
an order for compensation in favour of the accused under s. 250, if it 
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571,-4 CrT- 3. 370=(I906) A WN.2I6. 

(7) Jilanki^. Bhanicatiti.iJ A. 416 
=2A,Ii. J 64 = (ll'0.S) A.V?. N. 19=2 
Cr. 1.. J. 24; Ahmpd AUv, E'ee’‘0O, 
SCO. 44, Muhammad Bin y Crown, 
14 P. R. 1919 Cr. 

(8) 95 C. 630. 
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finds that the case brought against him is frivolous or vexatious{l), 
though there is authority to the contrary also(2). 

Order as to payment of court fee. — An order under section 31 
of the Court Fees Act (now s. 546-A) made by an appellate criminal 
court directing the accused to repay the complainant the court-fce paid 

on the complaint is an incidental or consequential order which an 
appellate criminal court is entitled to make under this clause(3). 

Order under a. 106. — An order under s. 1C6, Cr. P. C. may be 
set aside on appeal. An order in appeal setting aside an order under 
s.l06,Cr.P.C. is an incidental order within the meaning of thisdause(4). 

Power to sanction a compromise. — This clause being expressly 
mentioned in s. 439 of the Code a High Court can, in revision if it sees 
fit, give leave for the composition of an offence under section 325, 
Indian Penal Code(5). 

Order for safe custody of lunatic. — A trial court's omissiou to pass 
an order under section 471 will not preclude a High Court from passing 
such an order. Such an order ts in the nature of a consequential or ao 
incidental order withm the meaning of this clause(6). 

Power of appellate court to apply s. 562. — Though s. 562 Cr. 
P.Cocle read by itself would seem to confine the power to use the section 
to the court convicting the accused yet reading it with this clause it is 
clear that an appellate court or a court of revision can also use the 
section(7). 

Competence of appellate court to direct a retrial.^lt {scorn* 
petent to a court bearing au appeal to a case under s. 107 of the Code to 
direct that the case before birn be retriedlS). 

Order returning judgment to be signed by the other member of 
the bench. — A district Magistrate, on an appeal from the decision of a 
Bench of Honorary Magistrates, found that alihougb the case bad 
apparently been heard by a Beach of two Magistrates, the judgment 
was signed by only one member of the bench, and accordingly returned 
the judgment to be signed by tbe other Magistrate who beard the case. 
It was held that this procedure was m no way opposed to this 
section(9). 

Appeal from consequential or incidental order. — Under this 
clause, a Magistrate of the first class specially empowered to bear 
appeal from subordinate Magistrates has jurisdiction to bear an appeal 
with reference to an order parsed by a subordinate Magistrate uuder 
s. 522 of tne CoJedO). 
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Orders which cannot be passed, — ^Tbis clause does not permit a 
Sessions JudRO to review a wrong order by hia predecessor(l}. Au 
appellate court cannot excuse the delay in presenting an appeal under 
this clause(2). An appellate court has no power tu order corupensation 
such as is contemplated by s. 250 of the CoJe(i). In revision against 
orders passed under section 145 of the Code, the High Court has no 
power to make any order as to costs of the revision(4). It is not open 
to the Sessions Judge to keep the appeal pending and direct the Magis* 
trate to record the cross-examination of the witnesses and forward the 
record to bim(S). 

Sub-section (2) : Interference with verdict of Jury. — By sub-sec- 
tion (2) notbiog in this section shall authorize the court to alter or 
reverse the verdict of a Jury unless it is of opinion that such verdict 
is erroneous owing to a misdirection by the Judge or to a misunderstand- 
ing on the part of the Jury of the law as laid down by him. In other 
words before the High Court can interfere it must be reasonably satis- 
fied that not only had the Judge misdirected the Jury but that bis 
misdirection had caused them to come to a conclusion which was in 
fact wrong(G). The High Court is not entitled to alter or reverse the 
verdict of a Jury unless It is of opinion that the verdict is erroneous 
owing to a misdirectioo by the Judge or to a misuoderstanding on the 
part of the Jury of the law as laid down by the Judge(7). The power 
conferred by this sub section of reversing the verdict of a Jury if it is 
erroneous owing to misdirectioo by the Judge ought not to be lightly 
exercised. It is the intention of the legislature that It should be exer. 
cised only on occasioas(8). The High Court cannot, on an appeal from 
the verdict of (be Jury, interfere with it, in the absence of a misdirection 
by the Judge, when there Is some circumstantial evidence of theguilt(9}. 
Where a sentence has been passed after a verdict of guilty in a trial by 
Jury the arguments on behalf of the convicted person before the appel- 
late court must be limited to the matters referred to in this sub-section 
and accused cannot claim to have wider rights and to reopen the whole 
mattet(10}. 

Erroneous. — The word 'errooeous’ is not be read as meaning 
‘wrong on the facts’; it must rather be read in connection with the words 
that follow as meaning that the verdict has been vitiated and rendered 
bad or defective by reason of a misdirection or a misunderstanding of 
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the law. The appellate court caonot reverse the verdict of a Jury unless 
there is any misdirectiou by the Judge or any misunderstanding on the 
part of the Jury of the law as laid down by him. Then only can 
the verdict be said to bs tainted with error in the process by which 
it has been arrived at. It throws upon the appellate court the duty of 
ascertaining whether the process or method which the Judge directed 
the Jury to follow as to the acceptance or discarding of the evidence or 
as to the view taken of the law was erroneous on any material point, 
but not the duty of determining for itself whether the verdict as a 
conclusion of fact, was right or wroQg(I). Before a verdict can be 
interfered with, the High Court must be satisfied that such verdict 
is erroneous owing to a misdirection by the Judge or to a misunder* 
standing on the part of the Jury as to the law laid down by him and 
that there has been a failure of justice by reason of such misdirec* 
tion(2). The High Court will not be justified in setting aside the 
verdict of a Jury even though it bo erroneous unless the court is 
satisfied that the prisoner is prejudiced by the errors and that there 
baa been a failure of jastice(i). The effect of this clause is, evidently, 
to prevent the appellate court from reversing the verdict of a Jury 
on account of any misdirection by the Judge or any misunderstanding 
on the part of the Jury of the law as laid down by him, unless such 
misdirection or misunderstandiog of the law is on a point material to the 
verdict, so that the verdict can be said to be tainted with the error in 
the process by which it has been issued(4}. 

Misdirection.— See notes under s. 297. 

Misunderstanding. — Mere misunderstanding oo the part of by* 
standers to court, or counsel engaged In a case, of expressions used 
by a Julge in charging a Jury, (where it appears that the expressions 
used by the Judge were such ns ought to have been understood by any 
reasonable min, having regard to what was proved in the case, 
and what was said to Jury afterwards) will not constitute mis* 
directian(5). 

Verdict must’ be set aside in its entirety. — The term ' verdict ’ in 
this sub section means the entire verdict on all charges and not merely 
the verdict upon each charge separately. Therefore, if the verdict of a 
Jury is found to be erroneous ; owieg to a misdirection by the Judge, 
It must be set aside in its entirety, as the appellate court cannot go into 
facts and substitute its own verdict lor that of the Jury. Where the 
appellate court reverses (be verdict of a Jury and orders a retrial, 
such retrial, unless the appellate court has limited the scope, must be 
taken to be one upon all charges origioalfy framed(6) 

Power of High Court upon interference with verdict, — When 
a verdict is set aside oo the ground of misdirection, as a matter of 


fO WafaJarr. Empress. SlC.PM 
(077); Emptror ▼. U'aman, 37 B. 
020 ; Empress v. Lalsing, K*t Un, 

Cr. C.453, 

(2) In re Elahee, 6 W. B. 80 Ct . ; 

Empress. 35 C. 330; EifU ▼. 
Empress. 35 C. 6Ct. 

(3) 8«« the CAUi cited la the Uit oota, 

(4) H^afadarr, Empress, It 0.855 


(97T) ; £’inpreM v. Lalsing, Rat, Un. 
Cr. O. 453. 

(s) Empress r. Shtb Chunder, 10 0. 
1079. 

(0) Krishna Dhan v. Empress, S3 
C.iil X Jamirudds t. Emperor, lO C. 
W. N. 909 5 Dhola t. Emperor, 19 P. 
B. 1901 Cr. 
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Orders which cannot be passed. — This clause does not permit a 
Sessions Judge to review a wroog order by liis predecessor(l), An 
appellate court cannot excuse the delay in presenting an appeal under 
this dause(2). An appellate court has no power tu order compensation 
such as IS contemplated by s. 250 of the Code(3). In revision against 
orders pissed under section H5 of the Code, the High Court has no 
power to mike any order as to costs of the revisiDn(4]. It is not open 
to the Sessions Judge to keep the appeal pending and direct the Magis* 
trate to record the cross-exarnination of the witnesses and forward the 
record to him(5). 

Sub-secUon (2) : Interference with verdict of Jury. — By sub sec- 
tion (2) nothing in this section shall authorize the court to alter or 
reverse the verdict of a Jury unless it is of opinion that such verdict 
is erroneous owing to a misdirection by the Judge or to a misunderstand- 
ing on the part of the Jury of the law as laid down by him. In other 
words before the High Court can interfere it must be reasonably satis- 
fied that not only had the Judge misdirected the Jury but that bis 
misdirection had caused them to come to a conclusion which was in 
fact wrQng(6). The High Court is not entitled to alter or reverse the 
verdict of a Jury unless It is of opinion that the verdict is erroneous 
owing to a misdirection by the Judge or to a misunderstandiDg on the 
part of the Jury of the law as laid down by the Judge(7). The power 
conferred by this sub-section of reversiog the verdict of a Jury if it is 
erroneous owing to misdirection by the Judge ought not to be lightly 
exercised. It is the intention of the legislature that it should be exer< 
cised only on occasioas(8). Tbe High Court cannot, on an appeal from 
the verdict of the Jury, interfere with it, to the absence of a misdirection 
by the Judge, when there is some circumstantial evidence of the g«iU(9J. 
Where a sentence has been passed after a verdict of guilty in a trial by 
Jury tbe arguments on behalf of tbe coDvicied person before tbe appel- 
late court must be limited to tbe matters referred Co in this sub-section 
and accused cannot claim to have wider rights and to reopen the whole 
mattei(lO). 

Erroneous. — Tbe word ‘erroneous’ is not be read as meaning 
’wrong on tbe facts'; it must rather be read in connection with the words 
that follow as meaning that tbe verdict h-is been vitiated and rendered 
bad or defective by reason of a misdirection ^ mlsuiiderstanding of 


(1) Emperor 7. Lftks7iman, J929 B- 
309=53 B 620=121 1. C. S89~31 Bom 
L.E 593. 

(2) In re MUtor Moideen, 71 1 C. 
217=43 M. L. J. 661=1C L \Y. 761= 
1993 M 95=2i Cr. Jj J. 89 

(3) Mehi Singh v. MangaJ, 39 C. 
157=14Cr.L. 3.437 = 16 C W. N. 10= 
12 1. 0.297=12 Cr.L 9. 529 

(1) Veerappn7. Aoudommmal, iS 
W.262 : liatjiba T Ambalal. U4 I.O. 
709-27 Bom. L. K. 1353-27 Cr. L. J. 
661=1926 B. 91. 

(5) Emperor t. LaKihnian, 121 1. 0. 
688=31 Bom. L. E. 693-a. I. ft. 1929 


B 80J=53 B. 528. 

{Gi Suroj Kumar y. Emperor. A I. 
R 1932 1. 474-33 Cr L. J. 854-59 C 
1361=139 1. 0 673 ; Aziz Khan ». 
Emptrnr.fi. I E. 1935 A. 103 


(9) Mohini 7 Emperor, 46 635. 

(10) Khoda Bux v Emperor, A I. 
R 1934C.105-S7C’.W.N. 1122-61 C, 
6=247 I.O. 1124. 
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Appellate judgment. — This seciioa makes the rules contaioed in 
Chapter XXVI of the Code as to the judgments of criminal courts of 
original jurisdiction applicable to the judgments of any appellate court 
other than a High Couit(l). The rule embodied under ss. 367 and 424 
is based on sound principles and has to be observed by every court of 
criminal appeal other than the High Court(2). The provisions of sec- 
tion 424, read with section 367 ate imperative and should be complied 
with m such a manner as to indicate cieaily that the evidence has been 
gone into and tested, extriostcalijas well as inirinsicallyi and that the 
appellate court has arrived at an independent opinion (or itself. Its 
judgment should not appear to be in the nature of a supplement to the 
judgment of the trial court, but should, without being a long and 
elaborate one, be adequate m itself to enable the High Court to dispose 
of a petition in revision without the necessity of going through the trial 
record(3). 

Contents of judgment. — Under section 424, read with section 367, 
the judgment of a lower appellate court must among other matters 
contain the point or points for decision, the decision thereon, and the 
reasons for the decisioa(4), A judgment which is de6cient in these 
paints is illegal and cannot be allowed to standfS). An appellate court 
is not required to write a long and elaborate judgment, but it is clearly 
its duty, not only to exnmme the evidence but also to write a judgment 
affording a clear indication that the appeal has been properly tried and 
that the points urged by tbe appellant have been duly considered and 
decided. An appellate court, which writes a judgment which a High 
Court IS unable to follow without reference to tbe judgment of tbe trial 
court, obviou«ly fails in (be discharge of tbe duty imposed upon it by 
tbe !a\%(6). A judgment of an appellate court which does not contain 
the points raised in the memoraodum of appeal, the decision thereon 
and the reasons for the decision is not a legal judgment under section 
424 read with section 367(7). 

Reasons for decision. — Reasons for the decision should be given 


(1) Emperor T. Pragmadho. 65 A 
133-A I. K. 1033 A. <0-1533 A. L J. 
13-1033 Cf.O 51-19 A. I Cr. n. 129= 
111 1. 0. :i9=3J Cr. I> J. 701: TaUhar 
T. Emperor, 18 Cr. L. J. 760=*r0 I. U. 
760— a Pat. L. W. 49; Safar Jama *. 
Saiga, A I. B. 1925 C. 36C—82 1. 0. 
990. 

(2) Aghore Dulta » Emperor, li 
P*t 143-A. I. R. 1931 P*t 37SI-I2 
P*t. L. T COl-lC A. 1 Cr. U 175- 
1931 Cr. 907 = 33 Cr. L. J. 1197— 194 
1 C 019; See also tbe ea<o cited in tbe 
Uit note. 

(3) lihag y Emperor, li IT. 390-2 
Bur L J. 101-1 Itaon JOl-1922 
R.»nc iss— 2t Cr. I, J. 910; Qadir 
Eakhth y /.'pi/ieror. 110 I C. 449— A. 
1 U. 1910 Ub.i>C.1-10A. I.Cr Jt 493— 
29 Cr. L. J. 703 ; Dahp Singh v. Em- 
peror, 23 Cr b. 3. 0— Cl 1. 1 . SJ7-2 It 


(4) Ham Lai t. Uari Charan, 87 C. 
191; Nga Po Han y. Emperor, 21 I. 
C. 170=14 Cr.L. J. 670-1 U. B. K. 1913, 
109; ilangln t. Emperor, 22 Cr. L. J. 
656-01 1. C. 416-2 Pat. L. T.C16; 
Dtcarha v Emperor, 92 I. C. 855=27 
Cr. L.2. 813-20 8. L. R. 62-4.1. R. 
1910 8. 276=0 A. 1. Cr B. 88 

(5) Mangla v Emperor, 22 Cr. L. J. 
050 - 63 I. U. 410-2 t’. L. T. CIO. 

(6) Dahp Singh y Emperor, 23 Cr. 
IaJ 9-04 I. C 877=23 P. L R. C5 : 
Dhag T. Emperor, 1 Bang 301=75 1. 
C 290- 3 Uur. K J. 101—1923 Bang 
181 -24 Cr. li. J. 920; Qadtr UaVith y. 
Emperor, no I. C. 449—29 Cr. L. J. 
TOS'^A I. B. lOiSlah 663-10 A. l.Tr. 
B 499; .S’anieant r. Emprett, 18 P R 
jS97Cr.^ 

(7) Kaliram v. Emperor, 107 I. C. 
0C5-9 A, I. Cr. B. 657=29 Cr. L. 3, 
370. 
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practice the proper course is cot to acquit the accused but to direct a 
retrial. It is only in special circumstances, as where the accused has 
been harassed by repeated trials or where the evidence is so clearly 
insufficient or incredible that no Jury could reasonably convict that 
an appellate court would be justified in acguittioR the accused on the 
CTound of misdirection(l). But once the verdict of a Jury is set aside 
under sub-sec. (2), there is no restriction on the powers of the appellate 
court to deal with the case of which it has complete seizin in ary of 
the manners provided m this section. Us power is not restricted to 
directing a retrial, and it may also reverse the finding and sentence 
and acquit or discharge the accused or order him to be retried, or alter 
the finding and maintain the sentence, or without altering the finding 
reduce the sentence(2). As soon as the verdict of the Jury is reversed, 
the court has the same power to deal with the case that it has to deal 
with a case triable by Assessors as soon as the order of acquittal by 
the Judge is set aside ; that is, the court may order a retrial or may 
find the accused guilty and pass sentence on him according to law(3). 
It is only to the High Court to direct, when ordering a new trial, that 
the accused be tried by a new Jury, when it is found that the verdict 
of Jury is tainted with prejudice and is based on rumours as to the 
prisoner’s previous conductt4). It is doubtful whether the High Court 
has the power to try the casein which it has set aside a conviction 
on the ground of roisditection. The accused is entitled in such a case 
to have the case retried before a Jury and as a matter of procedure 
and is justice to the accused, the course should be adopted(5). 

Power to go iota facts.— In appeal from the verdict of a Jury It is 
sot open to tbe appellate court to substitute its own finding for that of 
the jury, and to convict tbeaccused of tbe ofTence of which tbe jury have 
■ acquitted them or of some cognate ofTence substantiated by tbe evidence 
wbicb was before the Juiy, and in Ibis respect an appeal under s. 418 
must be distinguisbed from a reference under s. 3C7(6). It is not neces- 
sary that tbe High Court should go through tbe facts and find for itself 
whether the verdict is actually erroneous upon tbe facts(7}. But m one 
case it has been held otberwise(8). 

424 . The rules contained in Chapter XXVI as to 
the judgmant Of a criminal ooarfc of 
ordinate appellate original jurisdiction Shall apply, so far as 
oonrti. jjQ practicable, to tbe judgment of 

any appellate court other than a High Court : 

Provided that unless tbe appellate court otherwise 
directs, the accused shall not be^ brought up, or required 
to attend, to hear judgment delivered. 


(l) Dhiraji v. AJcasi, 37 Cr L 3. ' 
^V6 1. C. 88S : Bant Madhab 
Emperor, 46 0. 312. 

( 3 ) TajuPramanik 
0 7X1. 

i91 Emperor t. iSmi<7ier, 36 M 1. 

(4) In re Anehula, 2 Welt. 494. 


(5) Sadhii T. Emperor, 4 0. W. N. 
576. 

(6) Emperor v, Utramuddin, S9 A. 

Empresi, 25 348; IVo/btfar v. Amprm, 31 0. 955; 

See Empmsy. AleCarthy, 9 A. 480 

(7) Ali T. JTmprM*. 25 0. 330 (233).' 

(8) hmpreii r. Smtiher, 36 M. 1. 
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a few liaes, making only some general observations ‘ 
evidence the judgment is perfunctory and not in a' 
and should be setaside(l). A Criminal appeal must 
the lower courts judgment contains a confusion of, 
dismisses the defence evidence too cursorily(2}. If- 
ment is not in accordance with law, the High Court 
appeal for rehearing and delivery of a proper judgmi’ 

Imputations as to motives of Magistrate. — Ir 
the motives of a Magistrate whose judgment is unde 
Bod a place to the judgment of the appellate court(4[ 

425. (1) "Whenever a case is deoic 
TT? >, High Court under t 

Court on appeal to shall Certify its judgment t‘ 
bt certified to lower court by which the findin' 
order appealed against w 

passed. If the finding, sentence or order ; ' ' 

or passed by a Magistrate other than the . 
trato, the certidoate shall be sent througl 
Magistrate. 

( 2 ) The court to which the High Coi’ 
judgment or order shall thereupon make s 
are conformable to the judgment or orde. 

Court ; and, if necessary, the record shall ' 
accordance therewith. 

426* (0 .Pen ding .j»ny appeal, by 
person, the appellate court 
sous to bo recorded by it in ' 

»ppe*i. BeiMM of that the execution of th 

ippciuntoo » . Older appealed against bo 8 

also, if be is in confinement, that he be reiuasea on bail 

or on his own bond. 

(2) The poiver conferred by this section on an 
appellate court may be exercised also by the High Court 
in the case of any appeal by a convicted person to a 
court subordinate thereto. 

(fi) When the appellant is ultimately sentenced to 
inipiisoumont, penal servitude or transportation, the 
time during which he is so released shall be excluded in 
computing the term for which he is so sentenced. 


, (l) Sunehri^. Emperor. 23 Cr.!* J 
078-67 1. C. 3C7- 661*. L. a. 1933. 

(3) JVoyi ItedJif ♦. Emepror, 8 Cr 
U«. M«d 41. 

(3) lihtia Eath » Emperor. 7 C. W*. 


N. SO; Earn Lai t. Eari. 37 C. 
191 ; Croren r. CAon«fa Singn, 43 P.W. 

K. 1912 Cr.j Empress t Uopala, 1 Bom. 

L. B. 225. 

(I) In re Yakoob Sahib, 2 Weir. 633 
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by an appellate court in its judgment in order that the superior court 
may at once know the facts found and the reasons therefor without 
reference to the record and satisfy itself that the loner court has done 
ts duty by an honest and careful consideration of the case. There must 
ie sutGcient material to the appellate judgment itself to show that the 
bppeal has been properly tried and the judgment or order must bear 
amatks of such intelligent appreciation on the part of the appellate court 
of ihe'nec-’ssary facts and mateti.al as would warrant the superior court 
to infer that the conclusions were properly arrived at by the lower 
appellate coort(l]. A judgment of an appellate court which does not 
discuss the points urged in the memoratidum of appeal and without 
giving any reasons holds that a conviction is correct is not a legal judg- 
meat under s. 424 read with section 367(2). 

Judgment must discuss evidence. — A judgment of an appellate 
court which does not set out or discuss the evidence on which the con* 
elusions are based is not a proper judgment and is liable to be set aside 
by the High Court in revisiun(3). A judgment of an appellate court 
which does not discuss the evidence in the case and from which it is not 
possible to dad out what the occurrence was which is dealt with 
in the judgment is not a judgment which complies with the 
provisions of section 367 and must be set aside(4). It is the duty of the 
appellate couit to took ioto the evidence for the defence, and after 
dealing with it to come to a decistoo thereon, notwitbsUndiog that the 
counsel for the appellant has practically ignored it duriog bis argu* 
meots(5). But the mere abseoce of an express fiodiog on a special 
defence raised by the accused apart from a general finding that the pro- 
secution use is true will not render a judgment illegal, where it is clear 
from the judgment that the Magistrate has duly considered the evldeoce 
adduced by the accused to support bis special defeoce(6). 

Judgment not in accordance with law. — See notes under s. 367. 

Irregularity if curable. — Section 537 of the Code does not cure 
the delects in a judgment which is clearly at variaoce with the direction 
given in sections 367 and 424 and which materially prejudices the 
accused in the trial of their appea1(7). though there is authority to the 
contrary alsa(S). Where a District Magistrate disposes of an appeal 
against an order under s. 1 10, Cr. P. C , passed iu a case in which 42 
witnesses were examined for the prosecution and 106 for the defence, in 


ni 


U X39. 

(2) KaHramy. Emperori 107 I C. 
C65=0 A. I. Cr. R. 657-23 Cr. L J. 
270 

(3) DaUp Singh v. Emptror, 1J2 T. 
C. 363=10 Lah. UJ. 817 = 20 ti. li. 3. 
1031; Sartlui Singh\, Croun, 53 P.l* 
R.lGl. 


M) Goharali t. A'mperor, 81 I. C, 
437 - 25Cr. L 3. 901=(l925) A. 1. R. (C.) 
3C6. 

(6) Fidoi Hmsein t. Emperor, 40 C. 
370. 

l6) XMhhan Singh v. Emperor, 119 
I. C. 5CO= 1929 Pat 231— SO Or. L. 3. 
1070=lnd Ucl. (1D29) Pat. 693. 

(7) jran7»o» Singh v. Emperor, 17 
I. 0. 705 = 10 A. L.J. 435-13 Cr. L. J. 
859 ;PoJil6uca T A^mperor, C A. I.Cr. 
B.45I. 

(8) Sahir Bux v. Emperor, 95 1. C. 
763=27 Or. L. J. 833-A.I. E. 0926) 
aina.S44. 
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a few lines, making only some general observations' 
evidence the judgment IS perfunctory and notin e 
and should be setasidefl). A Criminal appeal mus 
the lower courts judgment contains a confusion o 
dismisses the defence evidence too cursorily(2). l' 
ment is not in accordance with law, the High Cour 
appeal for rehearing and delivery of a proper judgm 

Imputations as to motives of Magistrate.— Ii 
the motives of a Magistrate whose judgment is und( 
fiod a place in the judgment of the appellate court(4 

425. (U Whenever a case is deer 
ord.r br Hi8h Court under 

Court on appeal to Shall Certify its judgment • 
court by which the findio 
order appealed against \\ 
passed. If the finding, sentence or order 
or passed by a Magistrate other than the 
trate, the certificate shall be sent throug] 
Magistrate. 

( 2 ) The court to which the High Coi 
judgment or order shall thereupon make e 
are conformable to the judgment or ordej 
Court ; and, if necessary, the record shall ' 
accordance therewith. 


426« (1), Pending any appeal by 
person, the appellate court 
MnuaM““’p«nding SOUS to bo recorded by it in • 
that the execution of tin 
appe w on a . oi def appealed BgaiDst bo Bi 
also, if he is in confinement, that he be reltjasou on bail 
or on his own bond. 

(2) The power conferred by this section on an 
appellate court may be exercised also by the High Court 
in the case of any appeal by a convicted person to a 
court subordinate thereto. 

(3) When the appellant is ultimately sentenced to 
imprisonment, penal servitude or transportation, the 
time during wliioh he is so released shall be excluded in 
computing the term for which he is so sentenced. 


(1) Sunehri t. Emperor, S3 Cr. n J 
878-67 I. C SC7-6flP. L. R. IMS. 

(3) Noji lUdJti ». Smepror, S Cr. 
Uw. Mad 41. 

(3) lihota t^oihy Emperor, 7 0, W. 


N. 30; Earn Lai t. Sari, 37 C. 
Wi; Croicn t, Chanda Sing,\, 43 P \V 
^ Uopala, \ Bom. 

(4) In re Yakoob Sahib, 2 Weir. 633 
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"Peftdtfte an cr^/'^o?.**'~This section Rives oo power to the court of 
original jurisdiction, or to tbe court in which no appeal is pendioR to sus- 
pend the sentence. Where a Magistrate postponed the execution of a 
sentence of imprisonment lor a stated period, at the request of the 
accused to allow the accused to appeal, it was held that the sentence 
was had in law, and could not be carried into execution(l). A Sessions 
judge has no authority to suspend a sentence m the absence of an 
appeaU2). 

‘‘By et convicted person.” — Under ibis section the existence of an 
appeal by a cotivieferf person IS a condition precedent to jurisdiction to 
grant bail, and that, therefore, an order of District Magistrate, releasing 
on bail pending appeal a person who has been called upon to give 
security under section 1 18 of the Code and he has appealed to him, is 
without iurisdiction(3). 

"Afipe/fafe coMrf.'*— This section Rives no powr to the court of 
original jurisdiction or to the court in which no appeal is pending to 
suspend the sentence(4). The only courts which have power to suspend 
the execution uf a sentence or order, are the courts to which an appeal 
lies and the High Court. A Sessions Judge has no power, therefore, to 
suspend the operation cf the sentence passed on certain accused persons 
by a second class Magistrate under this section(5). 

Senfence.'— An order of detention passed by a District Magistrate 
under section 10 of the Heformatory Schools Act (Vlll of 1897/ is not a 
sentence " within the meaninR of this section, nor is it a punishment 
enumerated in section 63 of the Indian Penal Code. A Sessions Judge, 
therefore, has no power to suspend its operation under this section(6). 

Release on fcai’l,— The mere previous respectability of a man is per 
se no sufficient reason for granting bail after he has been convicted of a 
criminal offence. The question of grant of bail is not only to be dealt 
with from the point of view of there being likelihood or uot of the accused 
person abscaodiag(7). 

Exclusion of time.-^ln the absence of very special cause, no order 
for a suspension of sentence should be passed, as the result of such an 
order is that if the appeal fails Boally the convicted person only serves 
the original period of his sentence less the period of suspensionlS). It 
is only when the convicted person has been released that the term 
during which the sentence is suspended shall be excluded(9). 

SMb-sectioii (2).— 'The High Court has power to grant bail even 
when it has been refused by the Sessions Judge. But the High Court 
will only interfere with the discretion of the Sessions Judge in refusing 
bail, if that discretion was tnantfesily wrong or is, in fact, no real 


(1) In re Kishen Soonder, la W, R. 
Or. 47 

(7) 5 M. H C. B. App 1. 

(3) Charan v Emperor, 9 Pa*. 131= 
lip. L T. 261=125 J. C. 791“A. I. R. 
1930 Pat. 274=lnd. RuL (1930) Pat. 668= 
31 Cr L. J. 958=(1930) Ct. C 455. 

(4) In re Kuhen Soonder, 13 W. R. 
Cr. 47 (body) 


(5) In re Kodti Afoidm, 2 Weir 636. 

(6) Emperor v. Krishna Panda- 
ram, 16 Lr. L. J. 134S37 I C. J98. 

|71 Sheihh Karim r. Emperor, 97 
Cr.I) J. 3l9'»1926 Nag. 979*92 1. C. 
703=5 A. I. rr. R 574. 

(8) Ibid. 

(9) In re Kodu Hoidin, 9 Weir. 636. 
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discretion has been exsrcised(I). 

427. When an appeal is presented under section 
Atr,.io! .cenred ^ho Hi<;li Couit ujay jssHo a warrant 

In appeal irom ae- (liroctinfT tliat tlio accused be arrested 
and brought before it or any subordinate 
court, and tlio court before which he is brought may 
commit him to prison pending the disposal of the appeal 
Or admit him to bail. 

‘ ' . — In capital cases, where 

from an order of acquit* 
be prisoner’s fate should 

be discussed while he remains at large and the Government should in 
that case apply for the arrest of the accused under this sectioD(2}. 
A warrant of arrest under this section is not an order to the prejudice of 
the accused within the meaning of section 439 (2) so as to necessitate a 
previous notice being given to bim(3). 

428* (1) In dealing with any appeal under this 

11 .* ♦ Chapter, the appellate court, if it thinks 

further additional evidence to bo necessary, 
to'hauU'o shall record its rea‘»on, and may either 

* *“■ take such evidence itself, or direct it to 

bo taken by a ilaglstratc, or, when the appellate court 
is a High Court, by a Court of Session or a Hagistrnto. 

(2) When the additional evidence Is taken 65 * the 
Court of Session or the Magistrate, it or he shall certify 
such evidence to the appellate court, .and such court 
shall thereupon proceed to dispose of the appeal. 

(3) Unless the appellate court otherwise directs, 
the accused or his picador shall bo present when the 
additional evidence is taken; but such evidence shall not 
bo taken in the presence of Jurors or Assessors. 

(4) The taking of evidence under this section shall 
bo subject to the provisions of Chapter XXV, as if it 
wore an inquiry. 

Powers of civil and critninal appellate court to fake addi* 
tional evidence distinguished. — The powers of a criminal appellate 
court, under this section, are not analogous to those conferred on a 
civil appellate conrl under O. XLI, r. 27 of the Civil Procedure Code. 
A court of criminal appeal cm lake additional evidence at any time, 
only it must record its reason for so doingfd). 


{D .VArflA A'af/n* ». Enipfror, VJ (3) iTmperer ». AVo A*. J/ohmv, 9 
Cr. L 1.C.70J L. 1 J. U.230. 

s3 A. I. ('r. n. S7I. (4) It* re Uhnmi Cueutnoti, 8 I. C. 

( 1 ) JiTTt!>rri$ v. Gvbardhatl, 0 A. 1I5"H Cr L. J. 07i™S M. L, T. 418“ 
nrCdp.C. 7. (tOltq U.W.N. 810. 
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"p'etiditts section Rives no power to the court of 

oriKinal jurisdiction, or to the court in which no appeal is pendioR to sus» 
pend the sentence. Where a Magis^trate postponed the execution of a 
sentence of imprisonment for a stated period, at the request of the 
accused to allow the accused to appeal, it was held that the sentence 
was bad in law, and could not be carried into exccution(l). A Sessions 
Judge has no authority to suspend a sentence in the absence of an 
appeal(2). 

"By a convicted person ." — Under this section the existence of an 
appeal by a convicted person is a condition precedent to jurisdiction to 
grant bail, and that, therefore, an order of District Magistrate, releasing 
on bail pending appeal a person who has been called upon tc give 
security under section 116 of the Code and be has appealed to him, is 
without jurisdiction(3). 

"Appellate court ." — This section gives no powr to the court of 
original jurisdiction or to the court in which no appeal is pending to 
suspend the sentence(4). The only courts which have poner to suspend 
the execution of a sentence or order, are the courts to which an appeal 
lies and the High Court. A Sessions Judge has no power, therefore, to 
suspend the operation cf the sentence passed on certain accused persons 
by a second class Magistrate under this secUon(5). 

Seiifence.’-'An order of detention passed by a District Magistrate 
under section 10 of the Reformatory Schools Act (VIII of 1897) is not a 
'* seoteoce " within the meaning of this section, nor is it a punishment 
enumerated in section 53 of the Indian Penal Code, A Sessions Judge, 
therefore, has no power to suspend its operation under this section(6}. 

Release on bail.— Tbe mere previous respectability of a man is per 
se no sufficient reason for granting bail after he has been convicted of a 
criminal ofTeoce. Tbe question of graot of bail is not only to be dealt 
with from tbe point of view of there being likelihood or not of tbe accused 
person abscODdiag(7}. 

Exclusion 0 ^ //«/«. —In the absence of very special cause, no order 
for a suspension of sentence should be passed, as tbe result of such an 
order is that if tbe appeal fails finally tbe convicted person only serves 
tbe original period cf his sentence less the period of suspeDsioo(8)> It 
is only when the couvicted person has been released that the term 
during which tbe sentence is suspended shall be excluded(9}. 

Suh-seclioii (2).“-The High Couit has power to grant bail even 
when it has been refused by the Sessions Judge. But tbe High Court 
will only interfere with tbe discretion of the Sessions Judge in refusing 
bail, if that discretion was manifestly wrong or Is, in fact, no real 


{l) In re KUhen Soonder, laW. B. 
Cr.47 

(2) 5 M. H C. B. App 1. 

(3) Charon y Emperor.^ Pat. 13t- 
IIP. L. T. 26IS125 I. C. 792-A. 

31 ' ■ ■ ■ . 


{f>) Inre Kodu MoidmiiVieit 636. 
<6) Emperor Krishna Panda- 
ram, 16 Cr. L.L 131S27 I. 0. 198. 

i71 Sheikh Karim v. Emperor, 27 
Cr.Ij.J. 319-1926 Nag 279*92 I. C. 
703=8 A.I.rr n 674. 

(6) Ibid. 

(9) In re Ko'du ifoiefm, 2 Weir. 536, 
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evidence and the entire evidence falls short of sustaining the charged). 
This section does not empower the appellate coart so to act in k case 
where there is no evidence legally capable of sustaining the charge but 
contemplates a further inquiry by taking additional evidence to be 
directed by the appellate court when the conviction by the lower court 
has been based upon some evidence which might legally support it, 
but which, in the opinion of the appellate court, is not quite satis* 
factorv(2). The power to take additional evidence should not be 
exercised for the purpose of filling a gap in the prosecution case, when 
the necessary evidence was easily available to the prosecutor at the 
bearing and ought to have been then produced(3). Where the lower 
court has refused to examine certain witnesses for the defence and the 
accused has been prejudiced in bis defence by such refusal, the 
appellate court may direct the lower court to take the evidence of 
such witnesses and to certify the same to it[4). Where a conviction 
on serious charge such as sedition, if otherwise sustainable, would have 
to be upset for want of formal proof of sauction, owing to a mieconcep* 
tion as to the proper mode of proving it on the part of the prosecution, 
a misconception which was shared by the trial court the appellate court 
will admit additional evidence to supply the defect in formal proof of the 
sanction(5). This section permits the appellate court to order the 
taking of evidence in format proof of the documents which have not 
been properly proved(6). It is the duty of the prosecution in a case 
uoder s. 368, I. P. C., to place the first report to the police before the 
court and if the prosecution does not do so and if the accused bad not 
come to know of this report at an earlier stage, in the interest of justice 
it is necessary that additional evidence should be taken by the appellate 
courtf?). 

Necessity for taking additional evidence. — Additional evidence 
may be taken under this section only if the appellate court thinks it 
to be necessary and the necessity for taking such evidence must be 
apparent from something on the record, and cannot be derived from 
external information(8). The word “ necessary" in this section does 
not import that it should be impossible to pronounce judgment without 
additional evidence. This section is not rendered inapplicable merely 
because it is not the court but the accused that considers such evidence 
to be necessary. Neither is the section confined in its operation to cases 
of absence of evidence on some formal point such as a sanction, oor 
only to evidence for the prosecatioo(9). The language seems to 
indicate cases where there being already evidence on the record, the 
appellate court considers it to be unsatisfactory, or where the evidence 


(1) Empress v, Fateh, s A. Q17 f JM) ; 
Jeremiah ▼- Van. S6 M. 457=33 M. Tj. 
J. 75 = 13 Cr. L.J. 685=13 I 0.961-10 
M. L T 606. 

(8) fn re TFoedoj/ Chand, IB W. B. 
Cr Bio'S B. L R App Si nt. p. S3 
(31 7f» re United ifator Finance 
Ca.A. 1. B 1935 M. 325 ; Jeremiah 
Y. Vfl». 36 M <57 ; Emperor ▼. Banti- 
faf. 193SB 341=113 1. 0. 110=39 Cr. 
L.7 990-63 B. C86. 

(<) Empreu y. Vfroiomf, 19 11. 8TB 


=3 Weir.CP0=6_M L J. 195 

(5) Varadarojnlu y Emvercr, 43 
M. 885 SB. 

(6) Mohammad Din v. Emperor, 
A I. B 1934 Lab. 316. 

(7) .S'arnom Singh v. Emperor, A. 

1 B. 1935 A. 63 • 

(B) Emperor v. Po Gvi, 8 L. B. R. 
114 (115). ^ 

(9) In re Maravana Menon, 25 Cr 
<01-77 1.0. 4ei-A. I. B. 1925 
>1,106. 
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Scope and objecl.— This section merely enables an appellate 
caarl. if it think? it necessary, to call for additional evidence, which 
will explain or clear up or perhaps supplement within limitations, the 
evidence for the prosecutim in support of a charge, which has resulted 
>Q a cmvictnn and which conviction is the subject of an appeal. It 
does not enable the appellate court to substitute an offence m respect 

of which there has not been a conrictioo and then say that additional evi* 
dence must be called which may support such an offence(l). The object 
of this section IS the prevention o‘ . . ‘ . , * ■ . • 

careless or ignorant proceedings • • “s • . 

an innocent person wrongfully at * • •• • , 

the same catclecsncss or ignorance has omitted to record the circum- 
stances e'sential to the elucidation of lruth(2). The intention of the 
Legislature in enacting ibis section is to empower an appellate court 
to see that justice is done between the prosecutor and the person 
pfosecuted, and if the appellate court finds that certain evidence is 
necessary in order to enable it to give a correct fioding it would be 
jusiifisd in taking action under this section(3). Additional evidence 
5 onld not be taken without conforming to the provisions of this 
5SCtion(4). 

Additional evidence when to be admitted.— Where io an appeal 
a Sessions Judge 18 of opinion that the evidence of witnesses, who were 
ot examined in the lower court, is necessary, be should proceed under 
to** The powers given by Ibis section to an appellate court 

. additional eiidence are perfectly general and are subject 
U J condition that the court should record its reasoni(6). 

liQoa/ * j provisions of this section an appellate court can admit addi* 
be a nec'Ssiiy for taking such additional evidence must 

['om something on the record, and cannot ba derived from 
‘°mfmati0Q(7). The sunjecl has been discussed in King 
sn aca^^t'^l *^***”®^®^* '^here u was hfld mat in au appeal from 
discQvVi* ^ fresh evidence against the accused has been 

settine * ®*iosequeat to the acquittal is not a sufiicieut reasou fo^r 
conferr d*h *oquittil or ordering a new tritl. The powers 

which ih section are not intended to be exercised in cases in 

the prosecution having bad ample opportunities to produce 


-• Jlfanjola 
69U ? ?■ 63=128 I. 0 159- 

Or W. N,1209=S2 

(sT; 0 . mg. 

Cr ai. 18 W. B. 

T '<ai* nt.^ '• Krnperor.fi Pat. L. 
Pkl lt71=A. I. B. 1935 

695; 101=89 L O. 

Kmperor, 7 Lab 148 
aY'^JOc L 3.463=93 1.0, 255 = 
131 “■ Lah. 301 (l)=-37 P. Xj. B. 

i^^hammad y Emperor, 
L J. 869 - 9 0 & A. 

“• 991 = 1921 A. 193=26 Or. L.J. 

Cr, P. 0 —95 


300—L, U.6 A 9 Cr In re Chinlkala- 
|7ud(.8t.g g43>8M.L T.433=(igi0) 
1M.W.N. 829-11 Cr.L. J. 734 

(5) Emperor v. Luohmun Singh, 
31 0. 710 •, lehioar ’.Emperor, 16 A. 
L. J. 325. (It ciinnoe order A raCnal oa 
that ground.) 

(6) Varadarajulu v. Emepror, 42 
M 8^5 S. B. 

(7) A’mperor V. 3 Ij. B. R. 

114. 
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to be taken this section authorises a High Court to make such an order 
if it thinks additional evidence to be Qecess3ry(l). 

Remand for additional evidence and finding illegal. — This 
section empowers a Magistrate to only call for evidence and not for a 
Boding. Where he calls' for a finding instead of merely calling for 
evidence, his order should be set aside and be should 'be directed to 
restore the case to his file and dispose of it according to Iaw(2). The 
appellate court is not competent to act upon the finding by the subordU 
nate Magistrate on the additional evideoce{3). A remand of a case 
under (his section can only be for the purpose of taking further evidence 
and certifying the result thereof to the appellate court, and not for 
' the purpose of retrying the case upon such fresh evidence. After 
remand under this section, the appellate court can only try the case as an 
ordinary appeal(4). An order of the Sessions Judge remanding the 
case to the trial court with a direction that the applicant should be 
allowed an opportunity to cross-examine two ol the prosecution witnesses 
and that the Magistrate should record further evidence and certify it 
to the Sessions Court, cannot be supported under this section(5). 

Examination of accused after additional 'evidence recorded. — 
The provisions of section 342 of the Code, as regards examination of 
the accused, do not apply to additional evidence taken under this section. 
There might be cases where the accused could properly' be questioned 
by the Magistrate in regard to additional evidence taken under the 
.directions of the appellate court, but if be does not do so there is no 
omission of any thing required by law(6). Where the court has 
.convicted the accused without examining them under s. 342, the 
appellate court should set aside the conviction and sentences and 
remand the ease to the first court, and that court, after compliance 
with the provisions of section 342 of the Code and after giving the 
accused an opportunity of calling evidence, should deal with the case 
bn its merits as if it were before that court for the first time(7). 

Power of appellate court after taking additional evidence.-^The 
.appellate court cannot consider and determine a new case disclosed by 
additional evidence, except in so far as to confirm or modify or set aside 
the sentence under appeal, or to act as otherwise provided by s. 423 (6). 
The function of the appellate court is to dispose of the appeal, and 
s. 430 declares that save in certain cases, "judgments and orders passed 
by an appellate court on an appeal shall be final "(8). The High Court 


(1) Bal Ki»hun t. Emperor, A. I. 
B 1035 Pat 203 

(2) Emperor jt. Karnan Benu, 10 
I. C. 200>9 M. L. T. 406=12 Cr. L. i. 
210 

( 3 ) Mulhu Karuppan v VtVaya 


I 

(5) Emperor'i. Lahshman IlamBiet, 
&3B,578-l.il l.C. 588 - 31 Bom. li B. 
603-A, I. R. 1929 B. 309=31 Cr.L. J. 


309-Iod. Rul. (1930) Bom. 76. 

(6) Emperor v. Narayan Keshav, 
5JB.699e-30 Bom L. R. 651— 29Cf,L. 
>* 972=112 1 C. 60 ; Mohiuddin ▼. 
Emperor, 4 (’at 483=26 Cr. L. J. 811= 
3 Pat. I . B. Cr. 110-86 I. C. 469-A. I. 
R 1925 Pat 414-6 Pat L T. 154-1 p. 
H. O. C. 112 

(7) Abdul Samad v. Emperor, 40 0. 
U J 31B=26 Or. L J. 313-A. 1. R. 
19iSO. 172. 

(8) Empress v Ithak. 27 C. 372 
oretruliBg Queen v. ^ohesh Chunder, 
2 W. R Cr. 13. 
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OQ record leave the court in such state of doubt that to enable it to 
decide the ca«e it consider*; it necessary to have further evidence. The 
necessity mu<;t be determined on the particular facts of each cased). 
There is nothine la the terms of this section to preclude an appellate 
court from endeavouring to ascertain the value of the statement made 
by a defence witness by further examining him as a court witness, or 
to limit the application of the section to the reception of merely formal 
evideoce(2). 

Recording reasons —^This section in general terms, gives power to 
the appellate court to lake additional evidence but before taking sucb 
evidence the court must record the reasons for so doing(3). But the 
failure to record reasons for ordering fresh evidence is an irregularity 
that IS cured by s. S37(4). 

Additional evidence tn appeal under s. 476 B. — This section 
has no application to proceeding under section 476 (h) and an appellate 
court dealing with an order of the lower court under section 476 (6) 
has no jurisdiction to take additional evidence even though the reception 
of such evidence is not obiected(5). ' ' 

Appeal from order under 9. 250 —An appeal from an order under 
s. 250 of the Code is an appeal under and by virtue of sections 250 
and 407 of tfa^ Code, and the court hearing the appeal ba^ jurisdiction 
under this section to take additional evidence if it thinks it to be 
necessary, and failure to record its reasons required by this section will 
invalidate the proceedings, only if sucb omission has occasioned a 
fallare of justice(6). 

Orders under r. 125.~Tbis section does not apply to orders 
passed under s. 125 as they a* ' ’ ” ’ ’ 

Court empowered to * ■ • ■ 

court when dealing with an ■ 

to be taken or itself record a 

bearing an appeal, thinks that the evidence of some more witnesses 
who were not examined io the lower court is necessary he should 
proceed nnder this section, and not order retrial on that groundfQ). 
Even if a Sessions Judge, were not entitled to direct additional evidence 


(1) JertmiaKy. Vas, 3fi M 

I. C, 961-{1911) 2 M. W N. 676=10 
M L. T. 606=22 M. L. J. 73=19 Cr, L. 

J. 33. 

(2) iS’xbromania Aiyar.In re, 65 
M. L. J.616-=l9i8 M W N 777=»1S 
1. C. 325-A. R. 1928 11. 1174=28 



9S5->A I. 6. (1926) Lah 801=^7 p. L* 
K.181 


(4) Emperor r. Kaman Be*fxi, 10 
I. 0. 290=9 II L T. 406=19 Cs I,. J. 
910. 

(5' Sami I’annio t. Periatuami, 
97 L. W. 266-103 1. 0. 638-i;i998) 


M.W.N.73-A. I.R 1928 51. 891=10 
A. I. <r. R 65~r9 Cr L. J. 416-51 
Mad €03='6S5r L J. 913; l-hoffot 
Pat T. Bnhk Patu, 13 I ah. S42=A. r. 
R. 1931 1 ah. 761=1931 Cr. 0. 1065 - 135 

I, 1*. S'!!. 

(6) Semiah JV^aiVIu t. Abdul 
Wnhah 5351 688-3 51. Cr. 0 160- 
81 I» W 624-113 1. 0 8JI-A. I R. 
1930 51. 483-1930 Or 0 607=68 51. h 

J. <tl=lDd Rut. 1930 5Iad 653=.31 
Cr I. J. r09 

l7) Pnsibnnr Emp»ror. 10 'Cr L. 
J I. r. 761— 17 A r..J.ii6- 

1 17 P L. B. in ‘.188 

(81 ^fo^l Mohan t. Iitear Chutid^, 
6 C, L J. 251 -6 Cr.- L. J. 357. 

(9) Emperor t. Luehmun Singh, 31 
0 . 710 . - . . 
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laid beiore a third Judge under this section is the complete case in so 
far as the two Judgas who first heard the appeal have differed as regards’ 
particular appellants but not the case of the other appellants as to whom 
they did not difFer(l). But in one case it has been held that in a case 
referred under this section a third Judge would not differ upon a point on 
which both referring Judges were agreed unless there were strong 
grounds for doing so(2). 

Differenceof opinion as to question of sentence. — "If in any case 
of murder under s. 302, Penal Code one finds that two learned Judges of 
this court are in disagreement over the question of sentence one favouring 
the death penalty and other recommending that the transportation for 
life would meet the ends of justice that in itself is a sufficient ground for 
bolding that the death penalty should not be inflicted. This is, how* 
ever, not an inflexible rule that the third Judge to whom the matter is 
referred on a difference of opinion on the question of sentence should go 
into the casetor himself and judge for himself whether the case before 
him is, or is not, a fit one for the infliction of the death penalty(3)”. 

Reference to Full Bench. — Cases governed by this section cannot 
be referred te a Full 6each(4). A third Judge to whom a reference is 
made under this section cannot make a reference to a Full Bencb(5). 

Difference of opinion in criminal revision case.-*Wbere the 
Judges of a Division Bench differ in a criminal revision case, section 439 
read with this section requires (be case to be decided by a third Judge 
and precludes any further appeal uoder the Letters Patent or any refer* 
eoce to a Full Bench uoder the rules of the court(6). 

Case referred under s. 307. — Where the judges of the Bombay 
High Court differed in opinion in a case referred by a Sessions Judge 
to the High Court, under s. 507, supra the court directed that the case 
should be laid before a third Judge ; beiug of opinion that the Code 
overrules the provisions of cl. 36 of the Letters Pateut 1865(7). On 
the coDStrucdou of cl. 36 as U stood prior to its amendment in 
1928 there have been some cases, but it is unnecessary to cite them 
here, as those cases have, lu consequence of the alteration, now become 
obsolete(8). 


(l) Ahtned Sher t. Emperor, 83 Cr. 
L,J. eGa>»llil.C.391=lDd Rul (1931) 
Lah. 673-A. I. R. 1931 Lab. 513-> 
(1931) Gr. Gas. 7S7; loUoning Sarat 
Chandra ▼. Emperor. 38 0. s!03"7 1 - 
0 C41-13 0. L. J. 291-11 Cr. L.J. 
615.^ Tr T » 


Rol (1930) C. 529-31 Cr. I, J. 317-* 
(1930) Cr C. UJS ; cce Empress v 
i/unrfu, (1887) A. W. N 135 ; Etnprtss 
T. prnsmfh. UB86M. W. N. 376. 


(4) Jte DudeJcula Lai Saheb, 40 H. 
976:83 M. L. J. 131. 

(5) Ishan T. Sirdry, 29 0. W. N. 
475 - 41 0. L.J. 357=36 Cr. L. J. 916 
—86 1.0. 979=1025 C. 1040. 

(6) lie Dudehila Lai Sahrb, 40 M. 
976 (986); f.al Dhart v. Sukhdro. 27 0 
893 (910) ; Hrhmatulla r. Eahmal- 
ulla Kandu, 37 C 601 (605) 

(7) Emperor v. Dada Ana, 15 B. 
453. 

(8) Bea Bapuv. Bapu, 8911 760=11 
M. I,. T 307 - (1912) 1 M. W. N. 499=23 
M. Ii J. 419-14 1. C. 805 r.B 5 J/b/j. 
ram ▼. Afrijan, 24 C. \V. N. 97—31 G. 

183-64 I.0. 169. 
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has power to direct the Sessions Judjje to rehear aa appea] after 
obtaining additional evidencr(l). 

Right of accused to appeal to High Court— An appellant whose 
appeal is dismissed by an appellate court, alter it has taken additional 
evidence, under this section, has no right of appeal to the High Court(2), 
Where an appellate court, under this section directs the Brst court to 
take additional evidence, no appeal lies to the High Court on the merits 
from such 3udgmeDt(3). 1 he contrary view taken in the followiog cases 
is DO longer good law(4). 

Sub-section (3). — It is only as ao appellate court that a court can 
record additional evidence in the absence of Jury or Assessors. Accordingly 
where a Sessions Court in a trial for murder by Assessors relied on a 
statement by the deceased and the evidence necessary to prove that 
statement was not recorded until alter the discharge of the Assessors 
it was held, that evidence was recorded coram uoti jtidice[5). 

Power to direct prosecution.— When an appellate court directs 
further evidence to be taken by a subordinate court before which such 
evidence is given, if any oQ*ence against public justice as described under 
s. 195 is committed before such court by a witness whose evidence is 
being recorded therein, to send the case for iovestigation to a Magistrate 
under the provisions of 8. 476(6). 

Inquiry by police.— This section does not warrant an appellate 
court sending a case to the police for investigatioo'wben the case has 
been originally taken cognizance of on a complaint to the court(7). 

Revisiofi of order eiUowing additional eviVcuc#,— Where the appeU 
late court has thought fit to admit additional evidence, to justify ioterfer* 
eocQ io revision the superior court must be satisfied that the appellate 
court committed au error of law which has prejudiced the accused on the 
mertt3(8). 

429- When the Judges composing the court of- 
_ , . appeal are equally divided in opinion, tho' 

Judges of court of case, With thcit Opinions thereon, shall be 
eqnaiiy laid before another Judge of the same 
■ court, and such Judge, after such hearing 

(if any) as he thinks fit, shall deliver his opinion, and the 
judgment or order shall follow such opinion. 

Case. — A reference under this section where the point of difference 
does not necessarily involve coofiictiog decisions as to the disposal of 
the whole case is likely to lead to inconvenient results(9}. The case 


(1) 2ifo7»ome(f ». Emperor, 3 P»t. n. 
j. 632-19 Cr. 1. J.902. 

(2) Empress v. Jshaq, 27 C 873 over- 
mliug Queen v. Afohesh Cfiunder, 3 
W. B.Cr.18. 

(3) Reg JVonlamram, 6 Bom H. 
0. R.O. 0, 61. 

(4) Queen v. JUohesJt Chunder, 3 
W. B Cr. 13. 


(6) Emperor r iJamZa?, Is A. 186., 
(61 Queen r.Duttear Maifarat, 16 

W. B. Cr. 64. 

(7) iiroA-tAr».(1900) A. W.N.tSO. 

IS) Akhtar Eusintn t. Emperor, 6 

Pat. L. T. 131-A I. B. (1923) l-at. 626- 
831. C. 695-26 Cr. L. J. 1171, 

(91 iS’ejOTolT. .gmperor, 1001. C. 981 
— *9 Bom. L. R. 170-7, A. I. Cr. R. 
605. 
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laid before a third Judge under this section is the complete case in so 
far as the two Judges who Brst heard the appeal have differed as regards 
particular appellants but not the case of the other appellants as to whom 
they did not difTet(l). But in one case it has been held that in a case 
referred under this section a third Judge would not diBer upon a point on 
which both referring Judges were agreed unless there were strong 
grounds for doing so(2). 

Difference of opinion as to question of sentence. — "If in any case 
of murder under s. 302, Penal Code one finds that two learned Judges of 
tnis court are in disagreement over the question of sentence one favouring 
the death penalty and other recommending that the transportation for 
life would meet the ends of justice that in itself is a sufficient ground for 
bolding that the death penalty should not be inflicted. This is, how- 
ever, not an inflexible rule that the third Judge to whom the matter is 
referred oa a difference of opiuiou on the question of sentence should go 
into the case for himself and judge for himself whether tbs case before 
him is, or is not. a fit one for the infliction of the death penaltyfS)”. 

Reference to Full Bench. — Cases governed by this section cannot 
be referred te a Full Bdach(4). A third Judge to whom a reference is 
made under this section caonot make a reference to a Full Bencb(3)< 

Difference of opinion m criminal revision case.— Where the 
Judges of a Division Beach differ in a criminal tevision case, section 439 
read with this section requires the case to be decided by a third Judge 
and precludes any further appeal under the Letters Patent or any refer* 
eoce to a Full Bench under the rules of the court(6). 

Case referred under s. 307. — Where the Judges of the Bombay 
High Court differed in opinion in a case referred by a Sessions Judge 
to the High Court, under s. 307. supra the court directed that the case 
should be laid before a third Judge ; being of opinion that the Code 
overrules the provisions of cl. 36 of the Letters Patent 1865(7). On 
the construction of cl. 36 as it stood prior to its amendment in 
1928 there have been some cases, but it is unnecessary to cite them 
here, as chose cases have, in consequence of the alteration, now become 
obsolete(8}. 


(1) Ahtned Sher t. Emperor,'Z2 Cr. 
L.J. eG3c»ljil.C.381— lod Rul (1931) 
Lab. 673-A. I. R 1931 Lab. 513= 
(1931) Cr. Gas. 737 ; foUawing Saral 
Chandra ▼. Emperor, 3B O. z03=7 1 . 
0. 611-12 0. L. J. 291-U Cr. L. J. 
615. 

(2) VenJealaratnam t. Corporation 
of Calcutta. 92 0. W. N. 745-19 Cr. L. 
J. 763— 461. 0 693 

(3) Per 0. 0. Obose, J., in Emperor y. 

Ihikrx Chandra, I. C. 303>^830. 
W. N 1316-A. I. R 1930 C. 193— Ind 
Rnl (1930) ('. 629=31 Cr. L J. 817— 
(19J0I Or (\ 2i5 ; fee imprest v 

iTunrfu, (IBH7) A. W N W, Emvnu 
T. pmixrx^h, 11B86M. W. K.276. 


(4) Re Dudehula Lai Saheh, 40 
976=3311. L.J. 191. 

(5) lehan Hirdry, 29 0. W. N. 
475-410. L.J. 357—25 Cr. L.J, 816 
-86 I.C. 979=1925 0. 1040. 

(6) Re Dadekula Lai Saheb. 40 M- 
976 (966) ; Lai Dhari v. Sukhdeo. 27 0 
892 (910) ; Rehmatulta t. Rahmal- 
uUa Kandu, 27 0. 601 (605), 

(7) Emperor v, Dada Ana, 15 B. 
462. 
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430. Jndgmonts and orders passed by an appol- 
Fm.iitjoi order. Into court iipoii appeal shall bo dual, 
oD«pp^ except in tho cases provided for iu sec- 

tion 417 and Clmpter XXX.ll 

Finality of ordsrson appeal secdoo declares (hat save in 
certain cases judgmenis and order* passed by an appellate court shall 
be finaUl). An order ol summary rejection of appeal under s. 421 is 
final, Sneb an order is not open to review and it is immaterial whotber 
sneh order is made before at alter tbe papers nave been called for(21. 
In A«oMy«rtOHsl3) a ruing is, hoftever, given to the ellect that when a 
criminal appeal has been rejected without bearing the appellant’s pleader 
noder the corresponding section 421 of tbe Code and ii it appears that 
BO adequate excuse has been made for the pleader's non appearance, it 
is open to the appellate court to reheat tbe appeal on its merits. This 
view receives support from another case of tbe same court(4). A Ses* 
stoQs Judge who, after receiviog a crimioal appeal, records a written 
order of rejection on tbe ground that it is barred by limitation, cannot, 
on a later representation by the prison, admit tbe appeal, and ac the 
hearing acquit tbe accused(s). A Sessions Judge, having refused to 
revoke a sanction has 00 lurisdictiOD to review bis order and revoke 
it(6). When an accused has sent bis petition ol appeal thiough jail aud 
it has bean dismissed by the High Couit it is not compeleut lo eutertam 
a subsequent appeal filed ihtougb tbe couoseU7)> 

Exception.— In accordance wnb tbe exception provided for by this 
section tbe High Court could exercise tbe power ol enhancement not-' 
witbstaodiog tbe fact that tbe jaii appeal bas beeo decided, aud la exer- 
cising tbe power of enhaocemeot tbe court is oot in any way violauug 
the provisions of sectioo 36^ of tbe Code because tbe provisions of 
section 369 must be read subject to tbe provisions of this seciioulej. 
When an appeal bas been piesenled and dismissed either after beanug 
or snmmaiily, it is not open to tbe accused in showing cause why bis 
sentence should not be enhanced, to go again into the merits(9}. 

Appeal under b. 417 from judgment of acquittal of graver 
offence after disposal of appeal by accused against conviction m 
respect of minor offence. — An appeal under s, 417 can be preferred 
although an appeal preferred by tbe accused against bis conviction bas 
already been heard and decided by tbe High Court. A judgment which 
acquits tbe accused of a graver charge but convicts bim of a minor 
ofience can be attacked by tiling two distinct appealsilUJ. 


(1) Empress v. Ishaq, 17 C. 372= 
(376)-4 U W. N.497. 

(2) Empress'!. Alohammad Yasin, 
4 B. 101 ; Empress v. Ehumappa, iv 
B. 73J ; Nehala ?. Empress, 24 P. B. 
1837 Or. 

(3) 7M.H.0.R App 29. 

(4) In re Kunhammad, 46 M. 862 
(iOJ) ; See also lialan Vhand v. Em. 
Peror, 6 N. L B. 76 

i6j Empress v. Bhtmappa, 19 B. 
732. 

16 ) Emfrsss ▼. Ganesh, 43 65 . 


(7) Bam Autar v. Emperor, 11 0. L. 
2,636-82 1.0. 645-10 O. & A. b. B. 
739=25 Ur. L. J. 13i3=t9i4U. 445. 


(B) Emperor '! Abdul 

715-A. 1. B lii33 A. 435 
—34 Or. L, }. I'Jus. 


Qayum, 65 A. 
-»4ol. 0.167 


(9) Emperor r. Koua Partah. 32 
Bom. U B 1AB6-1930 B 693 ; jsmue- 
tor s Jorabhas, 80 iJ. 783-2d Bom. Jj. 
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laid before a third Judge under this section is the complete case in so 
far as the two Judges who Brst heard the appeal have differed as regards 
particular appellants but not the case of the other appellants as to whom 
they did not differd). But in one case it has been held that in a case 
referred uuder this section a third Judge would not differ upon a point on 
which both referring Judges were agreed unless there were strong 
grounds for doing so(2). 

Difference of opinion as to question of sentence. — " If in any case 
of murder under s, 302, Penal Code one Aods that two learned Judges of 
tnis court are in disagreement over the question of sentence one favouring 
the death penalty and other recommending that the transportation for 
life would meet the ends of justice that in itself is a suificient ground for 
bolding that the death penalty should not be inflicted. This is, how- 
ever, not an inflexible rule that the third Judge to whom the matter is 
referred on a difference of opinion on the question of sentence should go 
into the case (or bimseU and judge for himself whether the case before 
him is. or is not, a fit one for the ioflictton of the death penaUy(3)'*. 

Reference to Full Bench. — Cases governed by this section cannot 
be referred to a Full 6each(4). A third Judge to whom a reference is 
made under this section cannot make a reference to a Full BenchfS). 

Difference of opinion in criminal revision case. — Where the 
Judges of a Division Bench differ in a criminal revision case, section 439 
read with this section requires the case to be decided by a third Judge 
and precludes any farther appeal under the Letters Patent or any refer* 
eoce to a Full Bench under the rules of the court(6). 

Case referred under s. 307.— Where the Judges of the Bombay 
High Court differed in opinion to a case referred by a Sessions Judge 
to the High Court, under s. 307, supra the court directed that the case 
should be laid before a third Judge ; being of opinion that the Code 
overrules the provisions of cl« 36 of the Letters Patent 1863(7). On 
the constructioo of cl. 36 as it stood prior to Its amendment in 
1928 there have been some cases, but it is unnecessary to cite them 
here, as those cases have, in consequence of the alteration, now become 
obsoIete(8), 


(l) Ahmed Sher r. Empererr, 83 Cr. 
L,J. 8C3=H3 I. C. 381=lBd Rul (1931) 
Lab. S78-A. 1. R. 1931 Lab. 513= 
(1931) Cf. Cas. 787; following Sartjt 
Chandra t. Emperor, 38 O. a02"7 I. 
0. 611-19 0. L. i. 294-11 Cr. L.J. 
CIS. 

(3' Venktitaralnam r. Corporation 
Cofeuffa, 93 O.w, N. 715-19 Cr.L. 
3.768—46 1.0 693 
(3) Per 0. 0. Ghose. J., In Emperors, 
Duhri Chandra. lU 1. C. 306<^83 0. 
W. j; 12i8-A. 1. K. 1930 0.193— led 
Bui (1930) V. 629-31 Cr. L J. 617=» 
(19301 Cr <\ ‘2ii ; seo Emprest v 
iiundix, ( 1 887) A W. N 1 35 ; Emprtss 
T. P«Ht%n(fh. (18861 A. W. K, 375. 


(4) Re Dudekula Lai Saheb, 40 M 
976-33 M. L. 3. 131. 

(5) Ithan ▼. ffirdry, 29 0. W. N. 
475-410. L.J. a57«26 Cr. L. J. 916 
-86 1. C. 979=1915 0. 1040. 

(6) Re Dudekula Lai Sahrh, 40 M* 
976 (986) ; TmI Dhari v Sukhdfo 27 0 
892 (910) ; Rrhmotulla v. jlahmat' 
ulla Kandu. 27 G 601 (606). 

(7) Emperor v. Dada Ana, 15 B. 
462. 

/ox e-. T7 TX , 

■ 1-32 

■ " ’/©(»• 

■■ I 0. 
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430. Judgments Hiid onleis passed by an appol- 
Isto court upon appeal sl.ull bo U.ial, 
on»pp«Ai. except ill tiio C0SC9 provuiccl for lu mco* 

tion 4l7 and Ctiap*er XXXII 

Fin&lity of orders on nppc&l*“Tb*s soctioQ declates that save io 
certaia cases juJgfneQls anJ orders pissed by ao appellate court shall 
be 6oaUl). Ao order ol summaty lejectioo of appeal uoder s. 421 is 
fioal. Such an order is no* open to review aoJ it is immaterial whether 

sneb order IS mide before or aUct the pipers have Been called fofl2). 

Io AHonymoMs(3) a ruing is, however, given to the ellect that when a 
crirama! appeal has been rejected without hearing the appellant's pleader 
under the corresponding section 42t of the Cods and il it appears that 
au adequate excuse has beeo made for the pleader s uou appsarauce, it 
is open to the appellate court to rehear the appeal on its merits. This 
view receives support from another case of the same couri(4). A Ses* 

siQos Judge who, after receiviog a criminal appeal, records a written 
order of rejection oo the ground that u is barred by hmitation, cannot, 
on a later representation by the prison, admit the appeal, and at the 
hearing acquit the accused(5). A Sessioos Judge, having refused to 
revoke a saoetion has no jurtsdictioo to review his order and revoke 
itfb)< When ao accused has seot bis peution of appeal through jail aud 
it has been dismissed by the High Court it is not competeut lo eiitertaui 
a subsequent appeal bled tbiougb the couobell?). 

Exception.— In accordance with the exception provided for by this 
section the High Court could exercise the power ot enbanceiiient not*' 
withstanding the fact that the jad appeal has been decided, aud in exer* 
ctsihg the power of enhaocemeot the court is hot IQ any way vioiatiug 
the provisions of section 36V of the Code because the provisions ot 
section 369 must be read subject to the provisions ot this sectioa(o). 
^Vbe□ ao appeal has beeo presented and dismissed either after heariug 
or summarily, it is not open to ibe accused in sbowiug cause why his 
sentence should not be enhanced, to go again into the meritsfv). 

Appeal under S. 417 from judgment of acquittal of graver 
offence after disposal of appeal by accused against conviction in 
respect of minor offence. — An appeal under s. 417 can be prelerred 
although an appeal preferred by the accused against bis conviction has 
already been beard and decided by the High Court. Ajudgmeut which 
acquits the accused of a graver charge but convicts him of a mtuor 
offence can be attacked by ffliag two distinct appeaisftU}. 


(1) Empress y. Ishaq, 17 C. 372= 
(376)-4 »J W. N.m. 

( 3 ) Empress y. Mohammad Yasin, 
4 B. lot ; Empress v. ithumapiKi, W 
B. 73i ; Nehata v. Empress, 24 P. R. 
1887 Or. 

(3) 7U.H.0.R, App. 89. 

(4) Jn re Kunhammad, 46 £1. 883 
(lOi) ; Bee also Uatan Vhand t. Em- 
peror, 6 N. h. R. 76 

l 6 J Empress y. Ehimappa, 19 IL 
732. 

16 ) Empress ▼. Ganesh, to B. CQ. 


(7) Ram Autar y. Emperor, il 0. L. 
J. &d6“8J 1.0. eiSaiU O. & A. L. R 
789=25 Ur. Ij. J. i8i8»i9ilO. 436. 

„ ,1®) Etnperory Abdul Qayum, 63 A. 
715“A. I. R. l»3d A, 465 “t4ol. 0 Jfi7 
=34 Or. L. J. 1206. 

<9) Emperor y. Koya Partab, 33 
Bom. L H UtiS-193l)B.69J; jsmpe. 
rvT T Jorabhai, 80 R, 7a3-2d Bom Xj. 
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Finality of judgments in revision. — The principle of finality of 
judgments laid down in this section must apply to judgments in revision 
applications a]so(l). 

431. Every appeal under section 417 shall finally 
Abatement of abate On the death of the accused, and 
appeals. every other appeal under this Chapter 

(except an appeal from a sentence of fine) shall finally 
abate on the death of the appellant. 

Abatement of appeal on death of appellant. — The Code has not 
made any provision for the continuance of the appeal either by the heir, 
or devisee, or executor of the deceased convict or hy any other person. 
The appeal abates upon the appellant's death. But the High Court 
has the right to call for the record, and make such order thereon as it 
may deem to be due to juTtice(2). One of the two accused convicted of 
a criminal breach of trust died after the filing of the appeal from the 
conviction. The High Court, on appeal, quashed the conviction of the 
surviving appellant. A nephew of the deceased appellant applied to 
the High Court to reverse the coovicdoD and sentence passed upon the 
deceased. It was held that the appeal of the deceased abated, and that 
the case should not be takeri up by the High Court under its revisional 
powers, as it depended on appreciation of evidence; the only remedy 
open to the representative was to apply to the Governor*in>CeunciU3). 

Abatement of appeal from a sentence of fine. — This section has 
been amended by the addition of the words " except an appeal from a 
seotence of 6oe"(4), 

Revision against sentence of Imprisonment and fine.'—The 
priociple of this sectioo is applicable to revisions and that consequently 
DO revisiOD can be entertaioed against a sentence where the accused has 
since died, except a sentence of fine(5}. Hence a petition for the 
revision of an order directing the petitioner to pay compensation under 
section 230 of the Code does not abate on the death of the petitionerlO). 



’,18) In re i^ahithah, 19 B, 714. 

(4) Dautat Itnxnr.JJrown, 8E. It. 
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430 . Judgments and orders passed by an appeU 
FiBiiity of orders iate couft upon appeal shall be final, 
on*pp^ except in tha cases provided for in sec- 

tion 417 and Cliaprer XXXII. 

Finality of orders on appeal.-^Tbis sectioo declares that save in 
certain cases judgmeots and orders pissed by an appellate court shall 
be gnal(l). An order ol summary rejection of appeal under s. 421 >s 
final. Such an order is not open to review aud it is immaterial whether 
such order is made before or alter the papers nave been called for(2). 
In Ananymous(3) a ruing is, however, given to the eflect that when a 
criminal appeal has been rejected without bearing the appellant’s pleader 
under the corresponding section 42t of the Code and it it appears that 
ao adequate excuse has been made for the pleader's con-appsarance, it 
is open to the appellate court to rehear the appeal on its merits. This 
view receives support from aoother case of the same court(4). A Ses- 
sions Judge who, after receiving a criminal appeal, records a written 
order of rejection on the ground that it is barred by limitation, cannot, 
on a later representatioo by the prison, admit the appeal, and at the 
bearing acquit the accused(S). A Sei>sioos Judge, having refused to 
revoke a sanction has no jutisdictioo to review his order and revoke 
it(6). When an accused has sent bis petition of appeal through jail aud 
it has been dismissed by the High Court it is not competeut to eutertaiu 
a subsequent appeal filed thtougb the couosel{7). 

Exception.— In accordance with the exception provided for by this 
section Che High Court could exercise the power of enhancement not- 
witbstaodiag the fact that the jail appeal has been decided, aud m exer- 
cising the power of eubaocemeot tbe court is not in any way violatiug 
the provisions of section 369 of the Code because the provisions of 
section 369 must be read subject to tbe provisious of this sectionloj, 
When an appeal has been presented and dismissed either after hearing 
or summarily, it is not open to tbe accused in showing cause why his 
sentence should not be enhanced, to go again into the merits(9). 

Appeal under b. 417 from judgment of acquittal of graver 
offence after disposal of appeal by accused against conviction in 
respect of minor offence. — An appeal under s. ti? can be prelerred 
although an appeal preferred by tbe accused agaiust bis conviction has 
already been beard and decided by tbe High Court. A judgment which 
acquits the accused of a graver charge but convicts him of a miuor 
offence can ba attacked by filing two distinct appedls(tUj, 


(1) Emprete v. IthaQ, S7 0. 373= 
(376)-4 U W. N.497. 

(3) Empretz t. Mohammad Yasin, 
4 B. 101 ; EmprtiS v. dShumappa. IV 
B. 731 ; Mehala v. Empress, 34 P. B. 
1887 Or. 

(3) 7 M. H.O R. App. 29. 

(4) /n re Eunhamniad, 48 M. 869 
(40J) : See also Jiatan Chand y Em- 
peror, 6 N. L R. 76 

Empress v. Bhimappa, 19 B. 

733. 

I6) Empress t. Ganesh, 33 B. 6P. 


(7) Bam Aular r. Emperor, il 0. L. 
3. &46-64 1. U. 616»IU U. & A. i,. R. 
739=23 Ui. L. J. 13i3=t9il O. 4iS. 

(8) Emperor y Abdul Qayi(//i, 33 A. 

713-A. J R. lv3d A. U. 107 

=34 Ur. L. ). I3u3. 

(9) Emperor t. Koya Partab, 83 
Bom. b R. lr66>193U B 393 , jimpe- 
rer r Jorabhut, 50 IJ. 763=33 Bom. 

R. 1051. 
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Finality of judgments in revision. — The principle of finality of 
judgments laid down ia this section must apply to judgments in revision 
applications atso(l). 

431. Every appeal under section 417 shall finally 
Abatement of abate On tho death of the accused, and 
appeals. overy other appeal under this Chapter 

(except an appeal from a sentence of fine) shall finally 
abate on the death of the appellant. 

Abatement of appeal on death of appellant. — The Code has not 
made any provision for the continuance of the appeal either by the heir, 
or devisee, or executor of the deceased convict or by any other person. 
The appeal abates upon the appellant's death. But the High Court 
has the right to call for the record, and make such order thereon as it 
may deem to be due to jU'tice{2). One of the two accused convicted of 
a criminal breach of trust died after the filing of the appeal from the 
conviction. The High Court, on appeal, quashed the conviction of the 
surviving appellant. A nephew of the deceased appellant applied to 
the High Court to rever'^e the conviction and sentence passed upon the 
deceased. It was held that the appeal of the deceased abated, and that 
the case should not be taken up by the High Court under its revisiona! 
powers, as it depended on appreciation of evidence; the only remedy 
open to the representative was to apply to the Governor.in.Ceuncil(3j. 

Abatement of appeal from a sentence of fine. — This section has 
been amended by the addition of the words ** except an appeal from a 
seoterice of fio6"(4). 

Revision against sentence of imprisonment and fine. — The 
principle of this section is applicable to revisions and that consequently 
no revision can be entertained against a sentence where the accused has 
since died, except a sentence of fine(5}. Hence a petition for the 
revision of an order directing tbe petitioner to pay compensation under 
section 250 of tbe Code does not abate on the death of the petitioner(6). 


(I) Emperor t. Tnfferehand, A. I. R. 1910 Or. at p. 33. 

IMtB *71-86 Bom L R.SM. ^ {5) Daulal Pamv Crotert. 8 P. R. 

(3) ImperaMx ». Dongaii AndMt, 

3 B. set. 

. 13) /n re 19 B. 714. ■‘•r • •. .i 

14) Davlat Rnrjil-^rovyx, 8 P. B. r . . ■ . . 
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CHAPTER XXXII. 

OF REFERENCE AND REVISION. 

432- A Pre«iiloiicv Mnci-ilmte niftv, it Iip tliinks 
fi'. rotor' lor the opioion ot tl.o Uiph 
»id«ney CouTt RttV quoftton of law wincli nripos 111 

fon-ghCeart, tbc hcarinp of nnN cnpo ppiulluc boforo 

him, or may plvo judcmoiit iti nnv Piicb cmfo subject to 
the dteision of tin- Hifib Couit on sneb roferenco niul, 
pendinp Piich decision, nioy oltlirr cotmnit tlic^ ncciiccd 
to jail, or iclcaso Imn on bail to appear for judfjmont 
when called upon. 

Application of ihe leciion "“This srclion only ftpplio* to Presi* 
dency ^its;l4trates. And it has been held that the lliRh Court will not 
take actioQ oo a report by a District Maci*trnte under !. 348 m cases 
where the Di«trict Magistrate ha* juii«dictioi» to dispose of the matter 
pefidirg before him, see the ruling o( the Madras H>gh Court, namelyi 
In re Pa/am GotTMicrtHl). 

Reference by District Magistrate to High Court —A District 
Magtstrate has oo power under this section to refer n case to the High 
Court as this section only applies to the Presidency Magistrates, and 
though the Court has jurisdirtion under $. 439 to exercise us powers of 
tevisiao, whatever the sources of Us knowledge, n High Court would 
not, as a role, exercise those powers m a case where the Mngisuato 
makiog the report has juiisdiction to dispose of the matter himsc]f(2). 

Any question of law.— A reference to the High Court under 
this section must be on a question of law and not oo a question 
oI fact(3). Upon a reference under this section the High Court deals 
only with the particular points of law stated for its opinion, but not 
with the (acts of the case nor any other objecUoa to the validity of the 
proceediogs re(eTred(4). It is not open to a Presidency Magistrate to 
refer a point o( law which is coveted by an authority binding on him(5). 

Which arises in the hearing of any case pending before him.— 
The power ol reference conferred upon the Presidency Magistrate by 
this section is confined to questions of law, which the Magistrate is 
required to decide, in order to perform his duty in disposing o! the case 
before him, and the Magistrate ought not to refer to the High Court 
questions of law, unless they are matters upon which he has a duty to 


(1) 24 I 0 352=15 Or. L. 3. 472. 

12) Emperor V Eahtmdtno, 28 Cr 
L.J.978-i0iI 0.802=1 Cr. Law. 2Q« 
A I. R. 1928 8 69. 

(3) Empress ». Ibrahim, Bat.Un. Ct. 


Cas. 838. 

. .Karim, 33 0 

193-3 Cr. L. J. 865. 

(5) Emperor v. XgmaU. 3 Cr. Law 
oom. o*. 
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make up bis miod(l). A Presidency Magistrate is not entitled to make 
a reference to the High Court on a question of law, under this section, 
where the accused has been merely placed before him and the hearing 
of the case not begun(2}. 

433. (1) When a qaeafcion has been so refer* 

Disposal of case High Courfc shall pass such Older 

aocoiding to deci. tliercon as it thinks ht, and shall cause a 
sion of High Court, copy of suoli Order to be sent to the 
Magistrate by whom the reference was made, who shall 
dispose of the case conformably to the said order. 

(2) The High Court may direct by whom the costs 
Direction aa to of such reference shall be paid. 

eosts. 

Right to begin in reference by Presidency Magistrate —On a 
reference by a Presidency Magistrate to the High Court, under this 
section, as to whether, on the fact stated any offence has been com- 
mitted by an accused person, the prosecution has to make out that an 
offence has been committed and under the circumstances the prosecution 
must beginO}. 

Review of order. — The High Court sitting in appeal cannot review 
an order made by itself under this section(4). 

434. (1) When any person has, jn a trial before a 
to reserve Judge of a High Court consisting of more 

qoMtTon«ftn/ing”n Judges than One and acting in the exer- 
‘,1 original criminal juiisdiotion 

0 g cent . been convicted of an offence, the Judge, 
if lie thinks fit, may reverse and refer for the decision of 
a court consisting of two or more Judges of such court 
any question of law which has arisen in the course of 
the trial of such person, and the determination of which 
would affect the event of the trial. 

(2) If the Judge reserves any such question, 
Procedure when the porson convicted shall, pending the 
question resetted. docision tbereoD, bo remanded to jail, or, 

if the Judge thinks fit, be admitted to bail ; and 
the High Court shall have, power to review the case, 
or such part of it as may be nece 88 ar 3 ’, and finally 
determine such question, and thereupon to alter the 
sentence passed by the court of original juiisdiotion, 


(l) Emperors Girish Chandra. 67 (8) Emprets v. Saradhan, 19 C. 

e. 1019-34 O W, N. 13-60 C.D. J. 3S0. 

403-A.I. R. 1929 Cal. 75C F. B. 

(9) Emprtis t. A'^onfi. 1 Dom. L R U) Emprtts v. CanU, Rat. Un. Cr. 0 
621 638. 
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432. A Pro^ldoncy Mneristrate may, if he thinks 

BefereoM by Pre- OpilhOll of the High 

iWency ii»Rutr»te Court ally quostioii of law which arises in 
toHigbConn. thc henring of aiiv case pending before 
him, or may give judgment in any such ease subject to 
tlie dtei'^ion of the High Conit on such reference and, 
pending such decision, may either commit the accused 
to jail, Or lele.Tse him On bail to appear for judgment 
when called upon. 


Application of the scciion —This section only applies to Presi* 
dency Maj5istraie«. And it has been held that the High Court will not 
take action on a report by a District Mact«tfate under s. 348 lo cases 
where tbe Di.trict Magistrate ha« jurisdiction to dispose of tbe matter 
peadirg before him, see the ruling of the Madras High Court, namely, 
In re Palam Gotrnidud). 

Reference by District Magistrate to High Court —A District 
Magistrate has no power ueder this section to reler a case to the High 
Court as this section only applies to the Presidency Magistrates, and 
though the Court has junsdittion uoder s. 439 to exercise us powers of 

revision, whatever the sources of Its knowledge, a High Court would 
not, as a rule, exercise those powers lo a case where the Magistrate 
makiog the report has jurisdiction to dispose of the matter himse)f(2). 


Any question of law.-A reference to the High Court uoder 
this section must be oo a question of law and not OQ a question 
of fact(3). Upon a reference uoder this section the High ^ Court deals 
only with the particular points of law stated for its opinion, hut not 
with the facts of the case nor any other objection to the validity of the 
proceedings teferred(4). It is not open to a Presidency Magistrate to 
refer a point of law which is covered by an authority binding on him(5j. 

Which arises in the hearing of any case pending before him.— 

The power of reference conferred upon Presidency Magistrate by 

this section IS confined to questions of law, which the Magistrate is 

required to decide, in order to perform his duty in 

before him, and tbe Magistrate ought not to refer Jo 

questions of law, unless they are matters upon which he has a duty to 


( 1 ) 2i I C 352=15 Cr. L J. 4H. ^ 

(2) Emperors Eahimdino, 23 Cr 
L.J 978-l0‘. 1. 0.802=1 Cr. Law. 20*= 

A I. B. 1928 8 eo. . „ 

(3) Empress t. Ibrahim, Bat.UB. Cr. 


(4) Emperor r Fazla Earim, S3 0 
103=S Cr L. J. S65. 

(5) Emperor ▼. /»wioj7, 8 Cr. Law 
Bom. 84. 
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counsel has the right to begin(l). 

435. (1) The High Court or any Sessions Judge 
Power to call lor 0^* District Magistrate or any sub^Divi* 
records of Inferior sional Magistrate empowered by the 
courts. Local Government in this behalf may 

call for and examine the record of any proceeding 
before any inferior criminal court situate within the 
local limits of its or his jurisdiction for the purpose of 
satisfying itself or himself as to the correctness, legality 
or propriety of any finding, sentence or order recorded 
or passed, and as to the regulaiity of any proceedings 
of such inferior court, and may, when calling for such 
record, direct that the execution of any sentence be 
suspended and, if the accused is in confinement, that he 
be released on bail or on his own bond pending the 
examination of the record. 

Explanation.^ All Afagislrates, whether exercising 
original or appellate jurisdiction, shall be deemed to be 
inferior to the Sessions Judge for the purposes of this sub- 
section and of section 487. 

(2) If any sub. Divisional Magistrate acting under 
sub'Seotion (L) considers that any such finding, sentence 
or order is illegal or improper, or that any such 
proceedings are irregular, ho shall forward the record 
with such remarks thereon as he thinks fit, to the 
District Magistrate. 

(3) Omitted. 

(4) If an application under this section has been 
made cither to the Sessions Judge or District Magis* 
trate, no further application shall be entertained by the 
other of them. 

Amendment.*~The italicised words at the end of sub>sectioQ (l) 
have been inserted by s. 116 of the Criminal Procedure Code 
Amendment Act, XVIII of 1923. Explanation has been added by 
the same provision. Sub-section (3) bas now been omitted. By the 
removal of sub-section (3) proceedioRs under Chapter XI 1 have become 
liable to revision in the same manner as other proceediDgs(2). 

Scope and object. — The powers of a court to call for records 
under this section are at all times to ba exercised and such powers may 


(t) Emprtis T. Appa Subhana, 8 B. 
300. 

( 1 ) Cbxnnavpa R»iidi t . Maita 
DoJor*. 709-120 I. O. 

805-A. 1. R. 1920 M. 847-31 L. W. 
101 : iluthutxccmi T. Thangammal, 


Ml I. 0. e31-.31 L. W. 16-(1030) Jf. 
W.N 82-68 It. L. J. 119— A t. R. J930 
M«d 342=58 M 820; Itai Nandan t. 
Chtddt, 13 Put. L. T. 178-A. I R. 1032 
Pat. 185 ; Thakin Ba ♦. Emperor, 19 
Rang. 383-A. I. R. 1931 Rang. 121. 
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and to pa?s such judgment or order as the High Court 
thinks fit. 

Judge majr reserve Points of law. — It is ia the discretion of the 
JndKP, who presides nt a criminal trial, whether or not he will reserve a 
point of Uw for the opinion of the Higb Court, and such discretion will 
cot be reviewed by the HiRh Court sUtiOR as a court of review, under 
cl. 26 of the Letters Patent(l). The Hiftb Court, on a point of law, as 
to the admissibility of rejected evidence reserved under clause 25 of 
the Letters Patent has power to review the whole case and determine 
whether the admission of the rejected evidence would have affected the 
result of the trial ; and a conviciioo should not be reversed unless the 
admission of the rejected evidence ought to have varied the result of the 
trial(2). 

Review in cases reserved. — The power exercised by a High Court 
sitting as a court to decide questions of law reserved in criminal cases 
under this section IS the power of review, and the court is a court 
of reference and ievisifln(3). When a point or points of law have 
been reserved under clauses 25 and 26, and the High Court on review 
holds on the point of law m favour of the accused, it is competent to it 
to consider the whole case and afErm or quash the coDviction(4}. The 
provisions of s. 369 of the Code, so far as they affect a High Court, 
apply merely to questions of taw arising in its original criminal jurtsdic* 
tion, and which are reserved and are subseguenity disposed of under 
the provisions of this section and the corresponding sections of the 
Letters Patent(5}. But though the points of law may be reserved by a 
single Judge, the powers of a single Judge in a matter with which be 
has jurisdiction to deal. ar« the powers of the court, and cannot in any 
Way be controlled, by a bench or Full Bench of the court(6). The 
High Court under 6. 369, su^ra, has no powers to review an order dis* 
missing an application by an accused person for revision and the only 
remedy is by an appeal to the prerogative of the Crown, as exercised by 
the Local Governmeotf?). 

Iiefer$ftce to Full Bench before prisoner is called upon to plead<“ 
The Judge presiding at the Sessions has no power, under the Charter 
Act, to refer to a Full Bench a point of law raised before the accused 
^as called upon to plead(8). 

Right to begin . — Where a question of law is reserved the prisoner's 


(1) Reff. T. Pestanji. 10 Bom. H C. 
R. 75. ' 

(7) Empress v. Patamhar Jina, 3 
^ 61 : see /n re HurriboU 1 C. 307 ; 
Empress v O'hara, J7 0. 643 
(3) Empress v Appa Subltana. 8 B. 
200 . 

(*) Faleh Chand v. Emperor, 44 
0. 477=88 I. 0. 943-24 O. h 3 400- 
21 C W N. 33=18 ( r L. J. 385; ct 
^itihuhumorasami v. Emperor, 18 
L T. 1 ; Emperor » Eilakonta, S3 
il. li.J. 490. _ 

(6) Empress t. Durga Chorat*. 7 A. 
672 (674) ; Empress v loa, 10 B. 


176 ; Empress V. Ganesh Ramltrishna, 
23 B. 60 ; Emperor v. Nagangmcda, 
19 Bom. L. R 695 per Prodbniab J., 
see Reg. ▼ Godai Raout, 6 W. B. Cr. 
61. 

(6) Bale v. Emperor, O Cr. I.. J. 306= 
I f-. B 1903 Cr.5 Emperor t. Narayan, 
33 B 111. 

(7) Empress t. Ikirga Charon, 7 

A. 673; Empressy.Fox, 10 B. 176 T. 

B. ; *eo Empress t Bhimappa, l9 B. 
733 : Ganesh v. Ganesh Ertshna, 99 
&60. 

(8) Empress ▼. Dolegobind, 28 C. 

=5 0, W.N.169, 
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of High Court in tbe matter of applicatioos for revisioo oq the criminal 
side is conceroed, an application to the lower court should be considered 
an essential step in the procedure, and that should be so whether the 
District Magistrate or the Sessions Judge has power to grant the relief 
ornot(l). In a ca®e, Bwi/eror v. >16rffis So6ftfr«(2), the Calcutta High 
Court has no doubt held that an application for revision should not be 
entertained in cases where the Sessions Judge or the District Magistr* 
ate bad concurrent jurisdiction, but they thought that there was no such 
general rule where the position of the Sessions Jndge or District 
Magistrate, was such that be could not grant the relief 
applied for. It is obviously advisable that a person dissatisHed with 
any order or proceeding in a court of inferior jurisdiction to that of the 
Sessions Judge or of the District Magistrate should, in the first instance, 
obtain the opinion of the Sessions Judge, or of the District Magistrate, 
on the matter in question, before invoking the jurisdiction of the 
High Court. Such a procedure tends to prevent the time of the High 
Court from being wasted over frivolous or unsustainable application ; 
it also ensures the further advantage that, if the matter eventually 
comes before the High Court, it comes upon a record containing an 
expression of opioiOQ by a court of superior jurisdictiop, such as that 
of the Sessions Judge or of the District • MagistratelS). The mere fact 
that the case is one in which the Sessions Judge has no power to pass 
final orders but will have to refer the case to tbe High Court for such 
orders, should be see cause to do so. does not furnish any sufficient 
reason for departing from this rule of pr8cUce(4), Ordinarily a person 
about aod lookiog to see if possibly under a fair record therein lies 
some trace of possible error. In the absence of some well founded 
suspicion, it 19 inexpedient to scrutinize order which upon the face of 
them bear token of a careful consideration aod appear good and law- 
ful(5). There is nothing to prevent the High Court from interfering with 
interlocutory order, though ordinarily it will refuse to do so(6). In this 


Khan, 45 A. CSC, CGI, 6G3 ; Sharif 
Ahmnd t Q'l&uf. 43 A. 497 : Empress 
T. Keotah, 14 0. 887 ; Empress ▼. 
Abdul Sobhan. 80 0. 613;^ 72*1*5 


=18 U W G51=(I923) M. W. N. 837=- 
(1934) M 938-35 Or U J. 310: Sat 
Narain r. Emperor, 71 1. 0. 995™ 
35 0 0 37 -94 Cr. T,. J. 957 - 9 0 L. J. 
980=1989 0 147 ; Empress v. Refdah. 
14 0. 887 J Dajirao v. Dadibhni, 91 I, 
C 247=27 Cr. L J. 71=1926 Nag 385; 
Pash Dehttri r Pham Bhusnam, 
99rr.J^.^J. 050=^ I. C. 4tO='»8 C. 


IV lilt Mivtaa, ou A iii>: uiMn 
IJrhari r Emperor, SV»t. h. 3. S02 t 
Gopobnndhu v. Verihate*at». (1933) 
M. W. N. 837 : Yalarattu PtUaJa- 
meri, 18 L W. 93f.; Sat Naratn t. 
Emp*ror, 25 0 C. 87. 

(1) Sharif Ahmad r Qahul Sinffh, 
43 A 497; f.mreror v. Muhamtiiad 
Hashim. C5 A. 2Cl ; Chiiiai t £mpe- 
rer, 109 l.C.BlO-29 Cr 1,. 3. 018=10 A. 
1 Cr.K.S33»A. 1 K. 1929N»g 13 :(7opo* 
bondhur. Venkatatami, 761*C<1030 


\‘*j j.ixj-iui I .h(ju*ui tiussiiin, 
41 A. fiS7 (691) 

(41 Bajirno v. Dadihhai, 91 I. 0. 
947-27 fr. L. J 71; Sharif Ahmad 
▼. QatuJ Singh 43 A 497. 

it) Bttkesv. Empress, (1889) A.W. 
». 135. 

(6) Durga Dali t. Emperor, 10 A. I*. 

?. 114 . ^ 
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be pat in force not merely on matters cominp before the Judpe or 
Macictrste in coort. but also on matters cominf; to his knowledge on 
reliable information(l). The scope of this section is very wide and 
the powers under it are not confined to cilling for the records of 
judicial proceedings alonc(2). Under this section evtry finding, 
sentence or order is liable to renew, not only on the ground of 
irregularity, but aUo on the group'd of incorrectness ; i e., on the ground 
that it was wrong on the menij(3). S. 439 in/r<T must be read with 
this section. Under ss. 435 and 439, the High Court can, in the 
exercise of its rexistonal jurisdiction, examine the records of cases 
for the purpose of satisfying itself ns to the correctness or propriety 
as well as the legality of any finding, sentence or order ; and where 
there are xery exceptional grounds for its interference, it will, m 
the interest of jujtice, exercise the power of a court of appeal(4). 
The object of the Legislature in enacting this section xx-as to secure the 
setting right of a patent error or defect. In the absence of a well* 
founded suspicion or error it is inexpedient to scrutinise order of dis* 
charge or other order<, xrbtch upon the (ace of them bear token of 
carcfnl consideration, and appear to be good and lawful. This section 
does not gix'e the High Court a toxing commission either in the direction 
of questioning about and looking to see if possibly under a fair record, 
there was some tract of possible error(5) 

Concurrent jurisdiction vested in District Magistrate, Sessions 
Judge and High Court —Under ibis section coocutreot revisional 
junsdictioa are vested in the Di«lrict Magisitateand the Sessions Judge as 
well as in the High Court(6), but the general power of revision m all 
cases mthe High Court It is by wayof specialexception that this section 
confers upsa the Sessions Judge and the District Magistrate some pow’er 
enabling them directly to correct the errors of court laferior to them. 
In other cases they can oaly report for the orders of the High Court 
under s. 438(7) 

^ To whom application should be made . — A person invoking the 
revisiooal jurisdiction of the court is bound, to apply first to the Sessions 
judge or District Magistrate. If the latter considers that a case for 
tevisioa is made out. he reports the matter to the High Court, under 
section 438, with a view to the High Court exercising its revisional 
powe's under section 439. If the Sessions Judge or District Magistrate 
considers that the application should not be entertained, he rejects if, 
eax’iDg the aggrieved party to apply to the High Court direct(8). It 
as been repeatedly held that a High Court xvill not entertain an applica* 
lon for revision m circumstances where the District Magistrate and 
essions Judge have concurrent revisional jmisdictiou with the High 
ourt, unless some special grounds are shown(9). So far as the practice 


tsi 2 Weir 638. 

Pa Cf. C. 123 

(d) fiar* Dan V Sarilulla, 16 C. 60S 
Mehata 

T. 230 ^ «9M h j:67-3 M. U 

(336) Chagan. U H. 831 

(5) (1833) A. W. N lH',. 


(6) Kriohtia Datta V. Badri. 135 1. 
C 701-8 0. W.N 1027=1. I R. 1931 
O 418=(1930 Cr. <’a«. 1053-83 Cr. L J. 
195-lDd. Rul (1932) O. 61. 

(71 Abdul Wahid v. Abdullah 
Khan. <5 A 626, 661, 662. 

(0) Ibid 

(0) Krithna Dnila y. Badri, 13S I. 
0. 701 : Abdul WahlJ t. Abdullah 
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of High Court io the matter of applications for revision on the criminal 
side is concerned, an application to the lower court should be considered 
an essential step in the procedure^ and that should be so whether the 
District Magistrate or the Sessions Judge has power to grant the relief 
ornot(l). In a case, £>«#eror v. >16rftts So6^fi«(2), the Calcutta High 
Court has no doubt held that an application for revision should not be 
entertained in cases where the Sessions Judge or the District Magistr- 
ate bad concurrent junsdictioD. but they thought that there was no such 
general rule where the position of the Sessions Judge or District 
Magistrate, was such that he could not grant the relief 
applied for. It is obviously advisable that a person dissatisfied with 
any order or proceeding in a court of iaferior jurisd iction to that of the 
Sessions Judge or of the District Magistrate should, in the first instance, 
obtain the opinion of the Sessions Judge, or of the District Magistrate, 
on the matter in question, before invoking the jurisdiction of the 
High Court. Such a procedure tends to prevent the time of the High 
Court from being wasted over frivolous or unsustainable application ; 
it also ensures the further advantage that, if the matter eventually 
comes before the High Court, it comes upon a record containing an 
expression of opioion by a court of superior jurisdiction, such as that 
of the Sessions Judge or of the District ■ MagistrateO). The mere fact 
that the case is one in which the SessioDS Judge has no power to pass 
final orders but will have to refer the case to the High Court for such 
orders, should be see cause to do so, does not furnish any sufficient 
reason for departing from this rule of practice(4). Ordinarily a person 
about and looking to see if possibly under a fair record therein lies 
some trace of possible error. In the absence of some well founded 
suspicion, It IS inexpedient to scrutinize order which upon the face of 
them bear token of a careful consideration and appear good and law- 
ful(51. There is nothing to prevent the High Court from interfering with 
interlocutory order, though ordinarily it will refuse to do so(6). lo this 


Khan, 45 A, C5C, 661, 602 ; Sharif 
Ahmad T Qabul, 43 A. 497 ; Kmpress 
V. Jifolah, 14 C, 887 ; Kmpress v. 
Abdul Sohhan, S6 0. 613 ; Jtash 
Sehan *. phani Bhuahan, 48 C. 534 ; 
Abdul ^tatlab i, Nando Lai, 60 O. 
423; Queen.Empreaa v. Oambhir. 
But. Un. Cr. Ca*. 490 : Quern Empreaa 
». Chagal, 14 P S3l ; Emjtreaa v. 
Phul Koeri, (1887) A. W. N. lOs ; 
Mautury, Emperor, 41 A. 68*; G '//ny 
T Dakar, 28 A 208 ; Shafagat » 
irofi Ahmad, So A 116; JJifdn 
Prhari t. i'mpernT’, S Pat. I,. J. 302 ; 
Oopobandhu v. Vetikaleiam. (1093) 
M \V. N BS7 ; ^alamtlf/ » Ptjlala- 
men, 18 L W. 230; Sal Naratn y. 
Enipernr, 25 O 0. 87. 

(1) Sharif Ahmad r Qabiil Singh, 
13 A 497; f.wperor ▼ Jilttharntnad 
ffaahtm, 65 A. 5C1 • China! t Empo- 
ror. 109 I. C.eiO-29 Cr L.J,CtBsIOA. 
1 Cr.B.333«A. I R. l929Kig xZ'.Gopth 
hondhaiy, Venkataaami, 76 1. 0. 1030 


=18 L. W 651=(1923) IT. W. N. 837— 
(1934) M. 923-95 Cr. U J. 310? Sat 
Earam v. Emperor, 71 I. 0. 995— 
25 0. 0. 37 - 94 Cr.T..J. 257 - 9 0 L. J. 
280=1922 0. 147 ; Empreaa t. Reolah, 
14 0. 867 ; Bajirao v. Eadthhai, 91 t. 
r 247—87 Cr. L J. 71— 1926 Nag 285: 
Paah liehari v. Pham Dhusnam, 
92Cr, L.^J. 850— 0. 410^8^Cj 


(9) 36 f\ 043. 

(3) Emperor t Afansur ITusaain, 
4t A. BS7 (691). 

(41 jjajiran t. Dadihhai, 91 I. 0. 
217-97 fr.r,. J. 7t ; Sharif Ahmad 
T. Qabul Singh 43 A 497. 

(61 Dulseav. Empreas, (1880) A.W, 
N. 1S6. 

(6) Durga Datl f. Emperor, 10 A. L, 
J. 144. ^ 
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«31SB the HiRh Court interfere.! in revision during the hearing of a case 
where the Magistrate had refused to allow any cros<;-examination of 
the prosecution witnesses until the examination in-chief of all the 
witnesses had been completed and a charge framed. This course was 
held to be illfRal. Where a District Magistrate bad ordered a witness 
to show cause why he should not be prosecuted for perjury, the High 
Court reversed the order in revision on the ground that the statement 
complained of had been made by the witness only as to his recollection 
and behef(l) No hard and fast rule can be laid down on this subject 
since it is impossible ns welt as undesirable to do so(2). But one safe 
practical test would be this, namely, that a bare statement of the facts 
of the case without any elaborate argument should be suiBcient to con- 
%'iRce the High Court that it is a fit one for its interfereDce at an 
intermediate stage(3). It is competent to the High Court to call for the 
record of any proceeding m an inferior criminal court, and, revise the 
same whether it is of a preliminary or final nature(4). But it is inadvis - 1 
able for a High Court to interfere in revision in a pending case unless 
there IS some manifest and patent tnjusiice apparent on the face of th;| 
proceedings calling for prompt redress(5). Ordinarily a person who has 
beenconvicted and whose appeal has beendismissed by a Magistrate of the 
first class, empowered under section 407 (2} of the Code, should, m 
the first instance, move the Sessions Judge to report the case under 
$. 438, but when the High Court has once issued a rule it will not be 
discharged on such grounds only, but must be heard on the merits(6)> 
Where ao order of discharge, coupled with one for compensation, is 
made by the Magistrate of the first class and the complainant wants to 
apply m revision for further inquiry, the applicaiioo should be ade 
to the District Magistrate, or the Sessions Judge in the first Instance 
and not to the High Court. The fact that the order for compenc;atioa 
is revisable by the High Court only does not alter the pro:edarei7), 

Sub-Divisional Magistrates— The present section gives power to 
the Snb'Divisional Magistrate (subject to their being empowered by the 
Local Government in this Chapter) to call for and examine records of 
a court inferior to them and within their jurisdiction. If the Sub- 
Divisional Magistrate finds that the order is wrong, he will forward the 


(21 Kuppiixvnmi r. Emperfr. 201 
C 109-28 M L J. 135» 2 I> W. 4M 
=17 M L T S9a=lC '’r. L J 
M. 661 ; Eamanalhnn v .^uhraJt- 
manya, 47 M. 722 ; C/»nnif» Per»h>id 

V Abdur Jlnhntati, 22 C 131 ; Choa 
Lai V Anant I’ershad, 25 C. 293 , 
Jagat Chandra v. Empress, 26 C. 
7Rf>=-3 OWN 491; Krtthnarao v. 
Emptrnr, 73 1 C 835-C N. L 
119«*24Cr. Ii.3. 691 ; Emprtisv, Nage*- 
Anppa.20B 543 , Empre^t y- Jagan 
.SinoA, (1892) A W. N. 102 ; Chadha 

V Emperor, 14 A. I< J. 851 ; Jai 

Narain v Emperor, 16 A. h. J 458; 
Q f T, Kalla, 21 Cr Ij, J. 


379=55 r C 859-3 U. P L. R. A. 75 ; 
Nripetidra v. Golntula, 25 Cr L. j. 
1258=ft2 1 C 2E6=39 C L. J 236=1924 
Cal 1018 

(9) Choa Lai i. Anani P^rehad, 
25 r. 293 

(4) Emvr^^s v. Jagan Stngh, 1892 
A W. N 102. 


(5) Rrithna Ban v. Emperor, 73 
I 1*.395 = 0 N. Ij j. 119=24 Cr. L. J. 
591 , Jagat Chandra v. Emprees, 26 
O. 7KG=3 C. W N. 491. 


(6) Abdul Matlab v. Nund Lai, 60 
G 423 

(7) Oopobnndhu v. Venhatesam, 18 
I, W 661 ; Oullag v. Balar, 28 h 
368. 
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record with his remarks to the District Magistrate who may pass orders 
or report for order to the High Court, according to the nature of the 
case(l). 

May call for and examine records. — The powers of a High Court 
under ss. 435 and 439 are wide and it can proceed suo motu and inter* 
fere with any order if it considers just and proper by calling for and 
examining the record of any proceedings and it can interfere with an 
order which is improper even though it is not illegal(2). The court 
may call for the records merely for the purpose of satisfying itself 
even when no special allegation is made and there is no prayer for 
any special order(3). But the High Court will interfere with the 
proceedings in the lower court at an interlocutory stage only when 
the accused is not guilty on the face of the proceedings and in order 
to prevent his further barassment(4). The language of this section 
shows that the object of the Legislature was to secure the setting 
right of a patent error or defect and not to give the High Court a 
roving commission either in the direction of stamping with approval 
the proceeding of a lower Court or in the direction of questioning. 

But the main idea underlying section 439 or section 435 is that the 

High Court should be in a position to rectify cases of injustice or 

illegality In cases where the person affected is unable to appeal, A 

High Court can, therefore, as a court of revision lo exercise of the 
powers conferred upon it by the Code, interfere with the order of a 
Magistrate charging an accused with an offence, although no appeal lies 
in respect of the order(5). 

Power o/ Sessions Judge to call /or and examine the record.— 
Under ss. 435 and 438, ttie powers of a Sessions Judge to call for and 
examine the record of any proceedings before any interior court situate 
within the local limits of bis jurisdiction and (if be thinks Bt) to 
submit a report of the result of his examination to the High Court, 
are very wide and can be exercised even in cases in which the convict 
has not moved the Sessions Judge(6). The powers oi a Sessions Judge 
to take action under this section is not limited to cases in which he 
happens to have personal knowledge leading him to suspect an 
irregularity, nor to cases in which the persons directly interested as 
complainants or accused, move him to call for records. Directly the 
Sessions Judge has any reasonable cause of suspicion that an irregu- 
larity has occurred he should call for the records Irrespective of the 
source of bis ioformatioo(7}. A Sessions Judge can take up at the 
instance of a private person any revision of a Magistrate’s order under ' 


(1) t’l. T. Kuppii, 1 51. 660. 

12) Saji V. Uhmxi, 121 1. 0. C5X— A.I. 
R, 1930 R»g 61. 

t3) Emprufr, rrei/iom, (1893) A. 
W. N. 109. 

(t) In re Shripad. 62 B. 151-30 
Rom L. R 70-29Cr. L. J. 317— 103 I. 
0. <27-0 A. 1. Cr. R. 663 ; Chandi 
Perthadr. ilahmnn, 23 C. 131 

»l p 133 ; Choa Lot ▼. Anant Pet’ 
ihad, 25 0. 233 ; /7ori Charon t. 
Uiruh Chandra, 83 0. 68 at p. 71; 
A'mpreMV. Nagethappa, SO B.619; 


Re KuppuMcami Aiyar, 89 5t. 661 ; 
liamauathan t. Eul^ahmanya 
Ayyar, i7 51. 722 

{6) CVotcn V. JiUhen Das, 83 P. R. 
19tO Cr.-8 I. 0. 1161-33 P. U R. 
1911. 

(6) Pars Ram 't. Emperor, A I.R. 
1331 Uh. H5=32 Cr. L. J. 700- 1)» I. 
C. 853-1931 Cr 0 257-82 P. L.R.7t. 

{72 Itothan Lalyt. Emperor, 32 Cr 
L.J. 653— 12 Lah. 471— A. I.R. 1931 
Lab. 107-32 P. L. U. 130-1931 Cr. C. 
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case the Hcf;h Court interferei in revision during the hearing of a case 
where the Magistrate had refused to allow any cros^-exammation of 
the prosecotion rsitnesses until the examination in chief of all the 
witnesses had been completed and a charge framed. This course was 
held to be illegal. Where a District Magistrate bad ordered a witness 
to show cause why he should not be prosecuted for perjury, the High 
Court reversed the order in revision on the ground that the statement 
complained of had been made by the witness only as to his recollection 
and belier(l). No hard and fast rule can be laid down on this subject 
since it is impossible ns well as undesirable to do so(2). But one safe 
practical test would be this, namely, that n bare statement of the facts 
of the case without any elaborate argument should be suflicient to con- 
vince the High Court that it is a fit one for its interference at an 
intermediate stage(3). It is competent to the High Court to call for the 
record of any proceeding in an inferior criminal court, and, revise the 
same whether it is of a preliminary or final nature(4). But it is inadvis - 1 
able for a High Court to interfere in revision in a pending case unless 
there is some manifest and patent injustice apparent on the face of tb:| 
proceedings calling for prompt redress(5). Ordinarily a person who has 
been convicted and whose appeal has been dismissed by a Magistrate of the 
first class, empowered under sectioo 407 (2) of the Code, should, in 
the first instance, move the Sessions Judge to report the case under 
s. 438, but when the High Court bas once issued a rule it will not be 
discharged on such grounds ooly, but must be heard on the meTits(6). 
Where ao order of discharge, coupled with one for compensation, is 
made by the Magistrate of the first class and the complainant wants to 
apply in revision for further inquiry, the application should be t ade 
to the Diitrict Magistrate, or the Sessions Judge in the first instance 
and not to the High Court. The fact that the order for compensation 
is revisable by the High Court ooly does not alter the procedure^?}. 

Sub-Divisional Magistrates— The present section gives power to 
the Sub-Divisional Magistrate (subject to their being empowered by the 
Local Government in this Chapter) to call for and examine records of 
a court inferior to them and within their jurisdiction. If the Sub- 
Divisioual Magistrate finds that the order is wrong, he will forward the 


(tl C/iadha y Iimveror, 14 * 

J P51. 

(2) Kuppiuvntni y. Etvperrr, W • 
C U J, f35»» 2 li W. 46^ 

=17 JI L. T. a98=lG''r L 3 477”ai) 

11 . 661 ; Eamanaflion y Stthrah 

manya, 47 If. 722; Chnndi Peryhnd 
y Ahdur R'lAnjon. 22 C. ISlj Choa 
Xat y Atiant I'ershfid, 35 C. 233 ; 
Jagat Chnndra v. Emprett, 26 C. 
780*3 C W. N 491; Rri’hnarao v. 
Emperor, 73 1. 0 835“G ^ 


372=55 I G 859*2 U P Ti. R A. 76 ; 
Nripendra y, Go/imda, 25 Gr. L. J. 
IS58sfl2 I. O 266*39 C I.. J. 236=»1924 
C«t 1018 

(1) Choa Lai Aiirtnt P^nhad, 
25 <‘.233 

(4l Rmfress ». Jdgan Stvgh, 1892 
A. W. N. 102. 

(5) Krishna Rao t Emperor. 73 
I (‘.S35 = 6N. L J. 119=24 Cr. L. J. 
591 ; Jagat Chnndra v. Emprets, 26 
0. 786=3 G W N. 491 

(6) Abdul Matlab v. Nund Lai, 60 
C. 433 

(7) Gopobondhu y. VeaXalesam, 18 
li W. 651 ; Gullay y. BaKar, 28 A 
368. 
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record with his remarks to the District Magistrate who may pass orders 
or report for order to the High Court, accordiog to the oatuie of the 
case(l). 

May call for and examine records. — The powers of a High Court 
under ss. 435 and 439 are wide and it can proceed suo motu and inter- 
fere with any order if it considers just and proper by calling for and 
examining the record of any proceedings and it can interfere with an 
order which is improper even though it is not illeeal(2). The court 
may call for the records merely for the purpose of satisfying itself 
even when no special allegation is made and there is no prayer for 
any special order(3). But the High Court will interfere with the 
proceedings in the lower court at au interlocutory stage only when 
the accused is not guilty on the face o{ the proceedings and in order 
to prevent his further harassmeQt(4). The language of this section 
shows that the object of the Legislature was to secure the setting 
right of a patent error or defect and not to give the High Court a 
roving commission either in the direction of stamping with approval 
the proceeding of a lower Court or in the direction of questioning. 
But the main idea underlying section 439 or section 435 is that the 
High Court should be in a position to rectify cases of injustice or 
illegality in cases where the person affected is unable to appeal, A 
High Court can, therefore, as a court of revision in exercise of the 
powers cooferred upon it by the Code, interfere with the order of a 
Magistrate charging an accused with an offence, although no appeal lies 
m respect of the order(5). 

Power 0 / Sessions Judge to call /or and examine the recorrf.— 
Under ss. 435 aod 438, tne powers of a Sessions Judge to call for and 
examine the record of any proceedings before any inferior court situate 
within the local limits of bis jurisdiction and (if be thinks ht) to 
submit a report of the result of his examination to tbe High Court, 
are very wide and cau be exercised even in cases in which tbe convict 
has not moved the Sessions Judge(6). The powers of a Sessions Judge 
to take action under this section is not limited to cases in which be 
happens to have personal knowledge leading him to suspect an 
irregularity, nor to cases to which tbe persons directly interested as 
complainants or accused, move him to call for records. Directly tbe 
Sessions Judge has any reasonable cause of suspicion that an irregu- 
larity has occuired be should call for tbe records irrespective of tbe 
source of bis informatioo(7}. A Sessions Judge cau take up at the 
instance of a private person anyrevisiun of a Magistrate’s order under i 


(1) I'f. Empress y. Kuppu, 7 M. 960. 

(2) Saji V. Shimi, lai I. 0. 651~A.I. 
R. 1930 N»g Cl. 

(3) Empress y- Tresham, (1698) A. 
W. N. 109. 

«) In re Shripad, 62 B 161<s30 
Bom L. R 70-29 Cr.Ii. J. 317=108 I. 
a 27-9 A. 1. Ci. B. 663 ; Chandi 
Perthady. Abdur Itahman, 21 U, 131 
alp ISS; Choa Lai v. Anont Per- 
thad, 2S U. 233 ; Hari Cuaran v. 
Gxruh Chandra, S3 0. 68 at p. 71, 
Emprtis v> Nagethappa, 20 B. 613 ; 


Re Kuppuewjmi Aiyar, 89 M. 661: 
Ramanattian v. Suhrahmanya 
Ayyar, 17 31. 722 

18) Croton y. Bishen Dae, S3 P. B. 
1910 Cr.-6 I. U. 1161-83 F. L. R- 

mi. 

(6) Pars Ram v. Emperor, A I. R- 
1931 Lah. 115=32 Or L. J. 700-Ul I. 
C. 853-1931 Or. C. 257-32 P.L.R.71. 

(7) Roshan Lai y. Emperor, 82 Or 
L.J. 653=12 Ijih , 47l=A. 1. R. 1931 
Lah. 107-82 P. L. B. 130-1031 Or. 0. 
171. 
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sectbn 4(6(1). A Sessions Jodse has poster, under this section, to 
cal\ lot rUe record of ptoceedrocs under section 1 10 before on inferior 
criminiil court nithin his iurisjictioo. nod refer the mutter to the IfiRh 
Comt(2), . . ' 

The Se-^Mons Judge poxver to Qitecl lOTther Jnquuy Djf a 
subordinate Magistrate when, m his opmton, an accuseJ has bsen 
discharged by such Magtstraie m consequence of RO improper Appre- 
ciation of evidince(3J. A further inquiry may be ordered only in 
cases u here a Magistrate ha® not taken sufficient trouble or his come 
to a perverse decision A court of revision cannot order such inquiry 
metely (or the reason of disigreemsnt with the conclusion nrrived at 
by the Migistfate{4). \ Sessions Judfie has no power to pass any 
otderc setting aside ai order pissed by a Magistrate under section 577. 
Cc P. Code, when no appeil against the conriflinn * or sentence is 
pending before the Sessions Judge(5). Nor can a Sessions Judge acting 
under sections 435 and 436 direct ccmmittal to the SesRioi.s Court of 
an accused who has been di«chargecj by a Sub Divisional Magistrate in 
a preliminary inquiry ii'io offences under sections 193 and 471 16). 

District Magistrate lo calf for and rxamina record. 
Magistrate of a district IS competeot under this section to call for and 
deal with the record of any pioceedmg before any Magistrate of ivbat* 
ever class 10 his own dist(ict(7). He >$ emponeied either to reject 
the application id revision or to take action under section 43S. His 
power uoder that section is limited to report lor orders to the High 
Court the result of ao examination of the proceedings made under 
this section. He caooot set aside ibe order of the Magistrate him- 
selftS). A District Magbiraie bas power under s. 436 to order further 
ioquiry into a case of any accusrd peisoo who has bren discharged 
Without reporting to the High Court under ?. 43f (9). But be has rot 
au absolute right to order futiber triqaity in any case under s. 437. 
U be finds no illegality, impropriety or irregularity and nothing 
incorrect in the proceeding of Ibe court below, be is not empowered lo 
set aside an order of discharge upon other grounds, or upon no ground 
atalUlO). Where an order of di»cbaige is supported by valid reasons 
further inquiry cannot be ordered merely because a higher court 
disagrees with the trial court’s estimate of the evldenceJU). District 
Magistrates should nat place difficulties to the way of persons entitled 
to appeal hy calling for proceedings and taking action^upon (liem within 
the period allowed jor appeal(12). 


tl) Pearey Lai v, 5a7or Afof. 1927 
V.B. i.Ci. V5e>-»91 i.C. PEiO» 
25 A L 3.*2=v7tr 1..3. 1150*49 A 

230 

(1) Ashiq *lli v. Emperor, 73 1. U 
S37=2tA.L 3 513=21 Tr.b 3 593= 
A. 1 R. 1923 A 590. 

(3i Venhala Suhha v Ajnialu 
JiedJy.82iI 214. 

(4) Eutidan Lai v. J/a>io/iar iolt 
lt7 1 U.315=SOt’t. L 3 765*A1.B. 
1929 A. 689. 

lb> JJauvff Mra 7un v. jUa Era 
Pro, 6 Rang. 269=111 i. C. 878=A I. 
H. 1928 R8Cg 240=29 Cr.I/ J 068. 
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"Any proceedtttg’*— Under tht Code of 1872 thewordswere 'judicial 
prqceedinBS * and it was held that the Magistrate’s proceedings under 
s. 8 of the Reformatory Schools Act were in judicial proceedings and open 
to revision(l). The Magistrate’s proceedings under s. 113, Railways 
Act is open to revision under this section(2). Though the word judicial 
is no longer retained and therefore a discussion is thereby avoided as 
to what constitutes judicial proceedings, this does not mean that the 
High Court can interfere with executive acis(3). This section refers 
to any proceeding before any ctiminal court, e. g.. an order by a Magis* 
trate under section 517(4). Ao order under s. 88 of the Code refusing 
to release certain property from attachment is a proceeding within the 
meaning of this section and is subject to the revisioral jurisdiction of 
the High Court(S). Proceedings in which it is or has been determined 
whether bail from the accused person should be taken or not fall 
within the definition of any proceedings ” under section 439 and the 
High Court has powers under that section to interfere and thus to 
control the propriety as well as the regularity of orders in such 
prcccedirgs(6). The High Court has power to revise proceedings under 
section 476 of the Code when such proceedings are null and void for 
want of jurisdiction(7). It is competent to the High Court to cal! for 
the record of any proceeding in an inferior criminal court, and revise 
the same, whether It is of a preliminary or firal T)ature(8). Calling up 
for the records of a case from a subordinate Magistrate under this 
section, will not constitute it a '* judicial proceeding" within the 
meaning of s. 476(9). Mutation proceedings ate, however, judicial 
proceedings within the meaotog of the Code(lO). 

Power of revision after prior refusal.— An accused person has 
no right CO come lo revision more than once. At any rate he would 
come with little hope of success. The mere fact that he bad failed 
on his first application to raise the point which be relied upon m bis 
second, would give a discretionary power not to entertain the second 
application at alUll), Where the pistrict Magistrate had already dealt 
with a case in revision and decided there was no cause for interfering 
with the order of discharge of the accused he cannot subsequently 
order further inquiry under section 437 (now s, 436) of the Code, Such 


(1) Emperor v. Havaii. 14 B 381. 

(3) A. Grey.y. Jlly I3P.R. 

IBQl Cr. 
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118; Pomma*. Emperor, 29 A. 663; 
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B. 1039 ; Cbinnasauay r. Emperor, 
llCr.L.J. 69-4 1. C. 876-. 19 U.li.3. 
66C; Imam Bvx t Emprror, 15 Cr. 
L 3. 644-24 I. G. 952=7 6 L. R 303. 

(4) 2 Wclr 638. 

(6) SiPgh t Emperor, KI 

C. 16-55 Cr. li. 3 . 83; Ham Pin ». 
.^mperor, ORB, 1508 Cr. 
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JUani, 82 I, C. 765 

(7) Suryanarayana v. Emperor, W 
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(8) Queen-Empress v. Jagan Singh, 

1895i^W, N. 103. ^ 
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A. L. 3. 776~A.I. B. 11922) A. 603-4 
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section 476(1). A Sessions Judce has po^er, under this section, to 
call for the record of proceedinRs under section IIO before an inferipr 
criminal court within his jurisdiction, and refer the matter to the High 
Court(2). ' 

The Se'^cions Judge has power to direct further inquiry by a 
subordinate Magistrate when, in his opinion, an accused has been 
discharged by such Magistrate in consequence of an improper appre* 
ciatioo of evidence(3). A further inquiry may be ordered only tn 
cases where a Magistrate has not taken sulHctent trouble or has come 
to a perverse decision. A court of revision cannot order such inquiry 
merely for the reason of disagreemeot with the conclusion arrived at 
by the Magistrate(4]. A Sessions judge has no power to pass any 
orders setting aside an order pissed by a Magistrate under section 577, 
Cr. P. Code, when no appeal against the conyi''tion ' or sentence is 
pending before the Sessions Judge(S). Nor can a Sessions Judge acting 
under sections 435 and 436 direct committal to the Sessioi>s Court of 
an accused who has been discharged by a Sub Divisional Magistrate in 
a preliminary inquiry into offences under sections 193 and 471(6). 

District Magistrate to call for and examine record.— A 
Magistrate of a district IS compsteot under this section to call for and 
deal With the record of any pioceeding before any Magistrate of what* 
ever class in his own districi(7). He is empowered either to reject 
the application to revision or to take actioo under sectioo 438. His 
power under chat section is limited to report for orders to the High 
Court the result of ao examination of the proceedings made under 
this section, He cannot set aside the order of the Magistrate him* 
&elf(8). A District Magistrate has power under s. 436 to order further 
inquiry into a case of any accused person who has bsen discharged 
without reporting to the High Court under s. 43H9). But he has rot 
an absolute tight to order furiber inquiry in any case under s. 437. 
If be finds no illegality, impropriety or iiiegulanty and nothing 
incorrect in the proceeding of the court below, he is not empowered to 
set aside an order of discharge upon other grounds, or upon no ground 
atall(lO). Where an order of dischaige is supported by valid reason's 
further inquiry cannot be ordered merely because a higher court 
disagrees with the trial court's estimate of the evidence(ll). District 
, ■ ■ • ■ * ’ • ■ in the way of persons entitled 

; , ■ taking aclionTipon fhcm within 
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A. 1 R. 1923 A 69C ^ , 

(3) Venkata Subba v. Ayyalu 

8i W. 214. ,, , , , 

U) Kundan Laly AJanohar t'Ol, 
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"Any Proceeding." tbe Code of 1872 thewordswere 'judicial 

proceedings ' and it was held that the MaRistiate’s proceedings under 
s. 8 of tbe Reformatory Schools Act were in judicial proceedings and open 
to revision(l). The Magisttate*s proceedings under f. 113, Railways 
Act is open to revision under this section(2). Though the word judicial 
is no longer retained and therefore a discussion is thereby avoided as 
to what constitutes judiaal proceedings, this does not mean that tbe 
High Court can interfere with executive acts{3). This section refers 
to any proceeding before any ctiminal court, e. g.. an order by a Magis* 
trate under section 517(4). An order under s. 88 of the Code refusing 
to release certain property from attachment is a proceeding within tbe 
meaning of this section and is subject to tbe revistoral jurisdiction of 
the High CouTt(5). Proceedings in which it is or has been determined 
whether bail from tbe accused person should be taben or not fall 
within the definition of “ any proceedings ” under section 439 and tbe 
High Court has powers under that section to interfere and thus to 
control the propriety as well as tbe regularity of orders in such 
prcceedirg<^(6). Tbe High Court has power to revise proceedings under 
section 476 of the Code when such proceedings are null and void for 
want of jUTisdiction(7). It is competent to tbe High Court to call for 
tbe record of any proceeding iu an inferior criminal court, and revise 
tbe same, whether It IS of a pteliminary or final riature(8). Calling up 
(or the records of a case from a subordinate Magistrate under this 
section, will not constitute it a “judicial proceeding" within tbe 
meaning ol s. 476(9). Mutation proceedings are, however, judicial 
proceedings within tbe tneaniog of tbe Code(lO). ^ 

Power of revision after prior refusal. — An accused person has 
no tight to come m revisiou more than once. At any rate he would 
come with little hope of success. The mere fact that he bad failed 
on his first application to raise the point which he relied upon in bis 
second, would give a discretionary power not to entertain tbe second 
application at allUl). Where the District Magistrate had already dealt 
with a case iu revision and decided there was no cause for interfering 
with tbe order of discharge of tbe accused he cannot subsequently 
order further inquiry under section 437 (now s. 436) of tbe Code. Such 
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an order must be an order, revieiriDR the earlier one and is prohibited 
by section 369 of the Code(l). The High Court cannot and wdl not 
entertain a petition on a matter nlteady disposed of, when the order 
disposing of it, IS still in force and has not been set aside. A revision 
petition dismissed for default cannot be restored(2). But in one 
case it has been held that where a case is disposed of merely of default 
of appearance, or an order is passed to the prejudice of the accused, and 
by mistake or inadvertence no oppottunity was given him to be heard, 
the High Court may review the same(3}. In any case the mere fact 
that a reference has been made to the High Court by a Sessions Judge for 
enhaDceroent of sentence, has not the effect of depriving ol the accused of 
the right to apply to the High Court in revision(-f). Ordinaiily, a 
Judge disposing of a revision petition filed by a convicted person 
or bis pleader against the propriety of his conviction cannot be said to 
be adjudicating on the question (t enhancing the sentence(5}. A 
Sessions Judge of his own motion called for proceedings in which a 
Magistrate had discharged four persons accused ol thelt, but finding on 
the record no cause for interference returned the proceedings to the 
Magistrate without taking further action. On the day he returned 
them. A, the complainant, applied to him to have the case reopened and 
the Sessions Judge, bolding himself to be barred from taking (urtber 
action, returned the application to be presented to tbe Chief Court. 
It was held that the Sessions Judge was not barred from dealing with 
the application bimself(6}. 

Inferior criminal court— /«/mor. — ^Tbe words " inferior criminal 
court ” in this section mean, inferior so far as regards the particular 
matter in respect to which the superior court is asked to exercise us 
tevUiooal jatisdictionU). The term **subwdvoate’* ins 437 is comprised 
in the term ‘‘infetiQr" in this section. The reason for tbe employ* 
ment of the latter term in ss. 435 and 436, was that in both those 
sections, the Court of Sessions and tbe District Magistrate are 
combmed, and tbe Magistrates other than tbe District Magistrate, 
tbongh subordinate to him are not generally so to the Court of 
Sessions. It was necessary therefore m ss. 435 and 436, to employ a 
term applicable to the relation of tbe Magistracy both to tbe supervise 
iog authority and the appellate tribunal. In s. 437, in which the 
District Magistrate is dealt wub separately from tbe Court of Session, 
tbe use of tbe term “inferioi’’ is no longer necessary and therefore tbe 
term "subordinate'' is used(E}. 

Power ©/ Dislrici Mngtsirnle fo eofi for records of the Sub- 
ordinate Mogisfrcie.— The Court of a Magistrate of the first class is 
inferior to that of tbe District Magistiate within the meaning of this 
section, s. 17 distinctly providing that all Magistrates, of whatever 
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B R.877 

(7) £oLm Krnto v. fiustiek Dali, 
10 1. S68. 

(8) in re Padmoncifta, 6 IL 18-a 
SfelrWO. 
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class, are subordinate to the District Magistrate{l). -A' Magis- 
trate of the district is, therefore, competent under this section, to 
call for and deal with the record of any proceeding before any 
Magistrate of whatever class in bis district(2)> He has power to call 
for the proceedings held by a Magistrate of the hrst class(3). An 
Additional District Magistrate being only a first class Magistrate, is 
inferior to the Magistrate of the District, within the terms of this 
section(4). The contrary view taken io the undermentioned case{5) 
is no longer tenable. Under new sub-sec. (3) of section 10 the Addi* 
lional District Magistrate is deemed to be inferior to the District 
Magistrate. A District Magistrate can set aside an order of discharge 
passed by a first class Magistrate and order further inquiry(6). 

Power of District Magistrate to refer the proceedings of 
a Sessions Judge. — A Sessions Judge is not a court inferior .to the 
District Magistrate and the latter is therefore not empowered by law 
to make a reference, under the provisions of s. 438 to the High 
Courtf?). A District Magistrate is inferior as a court to the Sessions 
Judge, and it is no business of a District Magistrate OQ the Judicial 
side to criticise the propriety of the view taken by the Sessions 
Court. Jt is bis imperative duty to abide by (be conclusion ol that 
court loyally and faithfully. If however he considers that there is 
room for reconsideration he may on the administrative side approach the 
Local Oovernmeot or the Government Advocate with the request that 
the High Court should be moved by means of a revision to consider 
the propriety of the sentence. The Distiict Magistrate cannot ba 
allowed to ait in judgment over the Sessions Judge and criticize the 
views of the Ses;iois Judge aod bring his own views to the ootice of 
the High Cour((8). 

District Magistrate as a court inferior to Sessions Judge.-” ' 
A District Magistrate when exercising appellate jurisdiction is au 
.inferior criminal court to the Sessions Judge witbm the meaning 
-of this section. A Sessions Judge has therefore power under section . 
438 to refer to the High Court the judgment of a District Magistrate/ 


(1) Emperts v. Ptrya GopaT, 9 B. 
ICO; Shati's-ud-Zftn ». Jatcaua, 
38 P. R. 1P85 Cr 

(3) Opendro Nath *. DuTcMni, 12 C. 
473 F. B. ; lnd«r Sivgh v Croten, 30 
P L B 418 = 16 1.0.639; IVarp'ttny. 
Amira, 10 P. H' 180 i Ct , ; £mpre*s v, 
Laibari. (18S5)A W.N. 257=7 A 853. 

(’I) See the casrs cited in tbe last note 
and AmpTMS (/"Po/, 9 B 100. 

In re Padatnaiiabha, 8 H 18 F. B =2 
Weir. 610. 

14) Vrotin ». Abdul Korim, 25 P. R. 
1008 Ir. 

{&) Parlaxh Chander, 34 C. 918=6 
Cr. L. J. SCO. 

(6) Shati-at-ud Din v. Pir Ala, 38 
P. R. 1085 Cr. 

" ”(7/ ttiij^ror V. Zofie,' 41 4^ ; ' 


Emperor v. Bdldeo, 46 A 851 (855) 
Emperor v. Jmnuolni, 28 A. 91 5 
Kvtperor v. Ganga, 36 A. 378 5 
Eniiirtis r Zor Ningh, 10 A 146 : 
Empms V. Sherr, 9 A.' 362 ; ffiratnaft 
V, Itam Ku^’ar, 1 8 C. 186; In re Daoid, 
C C 1. it 215 ; Empress y JCararndL 
2d 0 250 , Emperor v. .Moliabirpuri, 
2 N T,. K. 149. 

(8) Emperor * Patra KItan, A. I.. 
R. 1932 A. 124=137 I. C 625=33 Cr. L 
J. 474-1932 Cr 0. 149; Emperor v- 
Daulat, 92 I. 0 743=2« A 1. J. ?24- 
27 Cr L. J. 827 1 Empress v. i'hef 
iS’inyA, 9 A- 362 ; Etm ress v. Ptrihi, 
12 A 431^1 8. L R. 40 ; In re Anga- 
pnuthu, (1912) M. W. N. 812 ; Emperor 
V Krishna Ji, P Bom. L. R. 1099 ; 
Qanga v Velayoda, 8. JX. L. T. 88- • 
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mado to the ejercise cl his appellate jutisdiclion(l). Even 
when a District Macistrato passes an nrdei as a rromt ol oriliinal , 
jutisdiciian thai court is suWdinaie to the Court of SrSMOM , 

which cvn rxtrcUe tevinonal poihet*(21. This is row made cle.ar by the 
explanation newly add^d. It is thus setlled that n Dislr^t 
Macistrate exercismR oriRinal or nppcllale jurisdiciion IS inferior to ine 
Sessions Judce, wiihin the meanmc of this secttoa and the latter has, 
therefore, juii»diclion to tall fer the record of a care ilrculed by the 
District MaRistrate on appeal and maVe a reference to the HiRh 
CDurt(3) A District MaB««trate evetcisiriR h's enhanced powers of 
trial and sentence under s 30 is thereby not constituted a Court of 
Session or a court of co-ordinate juiisdictiOQ with that of the Sessions 
ludg!, and he IS not exempt from the teyisional jurisdiction of the 
Sessions Judge g»o.Td such cases(4). The Court of ft District MaRisl- 
rate IS a court inferior to that of the Sessions JudRe within the rneaninR 
of this section except with reference to tho<o special ctses whefo their 
powers are declared equal by the Code. The District Magisirnte has 
concurrent jurisdiction sTiih the Sessions Judge in mstters of 
revisionfS). The explanation further makes it clear that for the pur* 
poses of this section a Magistrate exercising appellate jurisdiction is 
mferior to the Court of Session. The point was previously open to 
doubt(6). 

SHftorrfifiirfion o/ sPccM Magalrote <ipf>einle(t under the Enter- 
gericy Pou'cr {ind Ordinance — .Mihoticb the court of a special Magisl. 
rate appoioted under the Emefgeocy Powers Otdinarce (II of 1932) is 
a cnmiusl court inferior to the Couit of the Sessions Judge within the 
meaning of this section, the Sessions Judge has no ju'isdiction to call 
for and examine the records of a case tried by such special Magistrate 
and to refer it for orders to the High Courl(7). 

Subordtuahon oj Pre$tdency Wngistrnfe.— This section enables the 
High Court to call for the recoid of any proceeding of any suhordmala 
ctiniinal court and it w beyond doubt that the Court of a Presidency 
Magistrate is such a courl(8). The High Court has* therefore, power 
to revise an order of discharge passed by a Presidency Magistrate and 
to direct a further inquiry, if there are good reasons for doing so(9). 


(1) ^oHu^. Croun, ^ tah 23“93 
Cr. L. J 677«=og I T 609 ; SMb Dot t. 
Croim. 335 P, L B 1913. Jailoo^ 
Croten, 18 P H. l90i Cr, ; Empren 
V. Karamoli, 23 C 253 ; Opendr^ 
Noth T Dukhini, 12 C. 473 ; J-.mpresz 
T. Laskari 7 A 853 P B , jUobin 
Kritto T. Jtuiuch Lai, 10 C, 260 ; 
Emprexs t. Jahandi, 93 0. 219; but 
»C0 Kkamir v. Emperor, 14 C. W. N. 
cevi. 

(2j Emperor v Baluant, 73 I. 0. 
601=21 C. L. J C16 ; Batlerti y. 
Barnam, 19 0. C. job , Opentfra 
Nath Dukhim,\2C,it9-, (1889) A. 
W N. 100 

(3) Dflrbori Zal r. Emperor, 89 I. 


(1925) A 591-23 A. UJ 89t=2C Cr. r 
J 1283;A"o//Kr Croutt, 3 Lab. 93— 
23 Cr, L J 577=68 I C. C03 

(4) Jallu V. Croun, 15 P. R. lOOJ 
Cr. 

(5) 8ce tba case cited in the last note 
and Emperor x. BalicatU, 21 Cr. L. J, 

( Objects and Rea^oni 

0 Nath r. Emperof,CC 
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class, are subordinate to the District Magistrate(l). ’A Magis« 
trate of the district is, therefore, competent under this section, to 
call for and deal with the record of any proceeding before any 
Magistrate of whatever class in bis district(2). He has power to call 
for the proceedings h*ld by a Magistrate of the first class(3). An 
Additional District Magistrate being only a first class Magistrate, is 
inferior to the Magistiate of the District, within the terms of this 
section(4). The contrary view taken ia the undermentioned case(5} 
is no longer tenable. Under new sub-sec. (3) of section 10 the Addi* 
tional District Magistrate is deemed to be inferior to the District 
Magistrate. A District Magistrate can set aside an order of discharge 
passed by a first class Magistrate and order further inquiry(6]. 

Power of District Magistrate to refer the proceedings of 
B Sessions Judge. — A Sessions Judge is not a court inferior , to the 
District Magistrate and the latter is therefore not empowered by law 
to make a reference, under the provisions of s. 438 to the High 
Court(7). A District Magistrate is inferior as a court to the Sessions 
Judge, and it is no business of a District Magistrate ou the Judicial 
side to criticise the propriety of the view taken by the Sessions 
Court. It IS bis imperative duty to abide by the conclusion of that 
court loyally and faithfully. If however be considers that there is 
room for reconsideratioo be may oo tbe administrative side approach the 
Local Government or the Government Advocate with tbe request that 
tbe High Court should be moved by means of a revisioD to consider 
the propriety of the sentence. The Distnct Magistrate cannot be 
allowed to sit in judgment over tbe Sessions Judge and criticize the 
views of the Sessiois Judge and bring bis own views to tbe notice of 
the High Caurt(8). 

District Magistrate as a court inferior to Sessions Judge.— 
A District Magistrate when exercising appellate jurisdiction is an 
, inferior criminal court to the Sessions Judge witbia the meaning 
'of this section. A Sessions Judge has therefore power under section i 
438 to refer to the High Court the judgment of a District Magistrate/ 


(1) Emperti v. Pirya Gopat, 9 B. 
IbO', fiha»na-«d-I5in v, Ala Jau-owra, 
38 P. R. 1P85 tr 

(9) Opendro Nath ». Dulhitti. J2 C. 
473 F. B. ; Ittder Singh v. Crown, 30 
P L U 41H~1& I. C. 639; Waryamv. 
Atnita, 10 P. K ' 1891 Cr. ; Empress ▼. 
ioiA'art. (I8S5) A W. N.2S7=7A 853. 

{'ll See tbe cases cited id tbe l.)st note 
and EmpTfiS * Piryi Gopnl, 9 B 100 ; 
In re J’adaiiianabha, 8 M 18 F. B =2 
Weir. 510. 

14) eVoun ♦. Abdul Karhn, 95 P. B. 
1908 Ir. 

(6) ParJ.ash Chander, 31 C. 918=6 
Cr. L. J. SCO. 

(6) Shati.ai-ud Din v. Ptr Ala, 38 
P. R. 1885 Cr. 

"(7/ Em^ror v. Lolo, 41 'B.^ ; 


Emperor v. Baldeo, 46 A. 851 (855) 
Emperor v. Jamtiatai, 28 A. 91 I 
Emperor v. Ganga, 36 A. 378 : 
Emprese ▼. Zor Singh, 10 A 146 ; 


2N. T.. II. 119.' 

(8) Emperor * Palra Khan. A. I.. 
R. 1932 A 121=137 I.c 625*>83 Cr. L 
J. 474-1932 Cc O. 149; Emperor v. 
Daulat. 02 I. O 743=2* A L J. 221- 
27 Cr L. J. 327; Etnprest v. Sher 
Singh, 9 A. 362 ; Emtress v. Pirlhi, 
12 A. 481=^1 8. L R. 40 ; In re Anga- 
fnuihu, (1912) il W. N. SIZ ; Emperor 
V. Krishna Ji, 6 Bern. L. R. 1099; 
Oanga v Velayada, 8. JI. 1/. T. 88- • 



S.-435'] OF REFEnENCE AND REVISION ' 1B2S- 

made in the exercise of his appellate jiirisdiction(l). Even 
when a District Magistrate passes an order as a court of original 
jurisdiction that court is suhordinate to the Court of Sessions Judge 
which can exercise revKional pQwers(2). This is now made clear bjr the 
explanation trewly added. It is thus settled that a District 
Magistrate exercising original or appellate jurisdiction is inferior to the 
Sessions Judge, within the meaning of this section and the latter has, 
therefore, juiicdiction to call for the record of a case decided by the 
District Magistrate on appeal and make a reference to the High 
Court(3). A District Magistrate exercising his enhanced powers of 
trial aod sentence under s 30 is thereby not constituted a Court of 
Session or a court of co-ordinate jarisdictioo with that of the Sessions 
Judge, and he is not exempt from the revisional jurisdiction of the 
Sessions Judge gxoad such c3ses(4). The Court of a District Magist- 
rate IS a court inferior to that of the Sessions Judge within the meaning 
of this section except with reference to those special cases where their 
powers are declared equal by the Code. The District Magistrate has 
concurrent jurisdiction with the Sessions Judge in matters of 
revision(S). The explanation further makes it clear that for the pur* 
poses of this section a Magistrate exercising appellate jurisdiction is 
iafenor to the Court of Session. The point was previously open to 
doubt(6}. 

SnhorrfiMcrfion cf special Magntrale appointed under the Emer- 
gency Power and Ordinance —.Although the court of a special Magist* 
rate appointed under the Emergency Powers Ordinance (II of 1932) Is 
a criminal court inferior to the Court of the Sessions Judge within the 
meaning of this section, the Sessions Judge has no ju'isdiction to call 
for and examine the records of a case tried by such special Magistrate 
and to refer it for orders to the High Courtf?). 

Subordination of Presidency Magistrate, — This section enables the 
High Court to call for the record of any proceeding of any subordinate 
criminal court and it is beyond doubt that the Court of a Presidency 
Magistrate IS such a court(8). The High Court has, therefore, power 
to revise an order of discharge passed by a Presidency Magistrate and 
to direct a further inquiry, if there are good reasons for doing so(9). 


(1) KaUu Y. Croten, ^ I ah 23»23 
Ct. L. J 677=68 I r 609 ; Shib Das v 
Croten. 335 P. L R 1913 : Jalloo » 
Croten, 15 P. II. 1901 Cr. ; Empress 
Y. Karamdit, 23 C 253 Opendro 
Nath Y Dukhmi, 12 C. 473 ; Empress 
V. Laslcari 7 A 853 F. B ; Mobtn 
Kriito Y. Dusiick Lai, 10 268; 

Empress y. Jahat^di, 23 O. 2i9 ; but 
ice KharntrY. Emperor, li C. W. N. 
cevi. 

(2; Emperor v Baltiant, 73 I. 0. 
601=24 C. L. J 016 , Hatkern y, 
Samam. 19 0. C 109 ; Opendra 
Nath Y. Dukhxni, 12 C, 473 . (1089) A. 
W N. 100 

(3) Darbari Lai y. Emperor, 89 I. 

C. 146-L. R. 6A. 185 Ct.= A. 1. K. 


(1925) A. 691-23 A. L. J 894=26 f'r. L. 
J. 1282; A'a//uv. Croten. 3 Lah. 23= 
23rt.L J 577=681 C 609 

(4) JaUu V. Croien, 15 P, K 1901 
Cr 

(5) See the case cited in the last note 
and Emperor y, Balwant, 2i Cr L J. 
616 

(6) Statement of Objects and Reasons 
(1914). 

(7) ifanmathnNath ». Emperor,CCi 

a 851.^. ^ ^ 


64 . 
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Tbo Municipal Magistrate is a Presidency Magistrate and an inferior 
criminal court within sections 435 and 439 in respect of the High 
Court(l). 

Judgment of single Judge not open to revision. — A High Court 
has no power to interfere with orders or sentences passed by a Judge 
of that Court(2}. 

Criminal Court. — A High Court acting as a Criminal Court has 
no power to call a record except under the provisions of this section, 
and under this section, it can call for the record only of an inferior 
criminal court(3). A High Court as a Criminal Court cannot send for 
the record of a Civil or of a Revenue Court(4). A proceeding under 
section 467 may possibly be considered to be one of a quasi criminal 
nature. But a Civil or Revenue Court making an inquiry under that 
section preliminary to a prosecution does not become a criminal court by 
virtue of such inquiry(5). A Magistrate bearing an appeal under s. 86 of 
the Bombay District Municipal Act is merely an appellate authority 
having jurisdiction given by the Act to deal with questions of civil 
liability. He is not an inferior criminal court, and, therefore, bis order 
cannot he revised by a High Court under this section(6). But a 
Magistrate acting under s. 22t, Madras Local Boards Act, acts in the 
capacity of a Magistrate and bis orders are subject to the provisions of 
ss. 435 and 439. The District Magistrate, therefore, has power to call 
for the records of the case and may proceed in accordance with the pro* 
visions of ss. 435 and 439 if the facts of the case warrant such action(7). 
But a District Magistrate bearingao appeal from the order of the Octroi 
Superintendent, acts only under the Municipalities Act, and not under the 
Code, as an inferior criminal court. Hence, bis orderis not open to revi* 
sioD by the High Cotirt(8). But the court making an order under see* 
tionSof the Eastern Bengal and Assam Disorderly Houses Act, 1907, is 
a criminal court, and, therefore, the High Court has jurisdiction to act 
under seciioos 435 and 4 39 of the Code in respect of such an order(9). 
But a Secretary to the Local Goverumeot who issues a warrant under 
the Bengal Goondas Act is not ao *' inferior criminal court" within 
the meaning of this section, so as to make him subject to the revisional 
jurisdiction of the High Caurt(lO). A collector as such not being subject 
to the revisional jurisdiction of the High Court in criminal matters, that 
court, in the exercise of such jurisdictioo, is not competent to deal with 


(1) Jtam Gopal ». Corporaiion of 

Calcutta. 63 G G W. It. 838«> 

26 f*r T,. J. 1533-90I 0.817. 

(2) Pre*t V. Emperor, 4 P. It. ItlOO 
Cr ; 8ae Hira v. Emperor, 8 P. B. 1909 
Cf. 

(3) Thal.ar Daar. Emperor, 93 I. 
0. lOOt-17 O. c. 35*38 Cr. L. J.217; 
follloneci in ffawab Alt Madhuri 
.90^11,00 1.0.48; In re Chtnnano- 
good. 36 M. ISO 

(4) the c*se8 cited in the lest cote. 

(6) Thakar Dat r. Emperor, 33 I. & 

1001-17 0.(’. 9'i--16 Cr. L. J. 917. 

(6) In re Daltukhram, 9 Bom lu R. 
IST-eCr.Ii. 7.433^ Karachi Mtmi- 


elpalilyr. Jafferji, 1927 8 23-97 I 0. 

cn. 

(7) Rangeea Rao v, Swaminatha. 
1081.0.414*27 L. W. 820=A. I. B. 
19J8M 493=29 Cr. L J. 389-10 A. I. 
Cr. R. 53. 
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made in the e-tercise of his appellate jurisdiction(l). Even 
when a District Magistrate passes an order as a court of original 
jurisdiction that court is suhordinate to the Court of Sessions Judge 
which can exercise revi<ional powefs(2). This is now made clear by the 
explanation newly added. It is thus settled that a District 
Magistrate exercising original or appellate jurisdiction is inferior to the 
Sessions Judge, within the meaning of this section and the latter has, 
therefore, juiisdiclion to call for the record of a case decided by the 
District Magistrate on appeal and make a reference to the High 
Couft(3} A District Magistrate exercising his enhanced powers of 
trial and sentence under s 30 is thereby not constituted a Court of 
Session or a c:iurt of co-ordinate jurisdictioi] with that of the Sessions 
Judge, and he is not exempt from the revisional jurisdiction of the 
Sessions Judge ^irood such cases(4). The Court of a District Magist- 
rate is a court inferior to that of the Sessions Judge within the meaning 
of this Section except with reference to those special cases where their 
powers are declared equal by the Code. The District Magistrate has 
concurrent jurisdiction with the Sessions Judge in matters of 
fevision(5). The explanation further makes it clear that for the pur- 
poses of this section a Magistrate exercising appellate jurisdiction is 
iofenoi to the Court of Session. The point was previously open to 
doubt(6). 

Suhordinalion of special Magistrate appointed under the Enters 
gcncy Pott’cr and Ordinance. — Alif'Ougb the court of a special Magist- 
rate appointed under the emergency Powers Ordinance (II of 1932) is 
a criminal court inferior to the Court of the Sessions Judge within the 
meaning of this section, the Sessions Judge has no ju'isdiction to call 
for and examine the records of a case tried by such special Magistrate 
and to refer it for orders to the High Court(7). 

Subordination of Presidency Magistrate; — This section enables the 
High Court to call for the recotd of any proceeding of any subordinate 
criminal court and it ix beyond doubt that the Court of a Presidency 
Magistrate is such a court{8). The High Court has« therefore, power 
to revise an order of discharge passed by a Presidency Magistrate and 
to direct a further inquiry, if there are good reasons for doing so(9). 


(1) Kalluy. Croten, A I ah 23-23 
Cr. L. J 677=68 I C 600 ; Stub Dat v 
CVcicn. 335 P. L. B 1913 ; Jalloo * 
Crou-n, 16 P B. 1901 Cr. ; Empress 
V. Karamah, 23 C 253 ; Opendro 
Nath V Duhhmi, 12 C. 473 ; Anipress 

V. Laskari. 1 A 859 F B ; J/o6in 
Krnio X. Jlutach Lai, 10 C. 268 ; 
Empress x. Jahandt, 23 C. 219 ; bat 
*60 Khamir v. Emperor, 14 C. W. N. 
cevi. 

(2) Emperor x Dnlu.ant, 73 I. 0. 
501=21 0. L. J 616 , Bojkern v. 
Bamam, 19 O C. 108 Opendra 
//otAx. Xfwfcftifif, 12C.473; (1889) A. 

W. N. 100 

(3) Barhari Lai Emperor, 89 1. 
C. 14C=Ii. R. 6A. 135 Cr.-A. 1. B 


(1925) A 691-23 A L. J 694=26 Cr, L. 
J. 1383; Katlu v. Croitn, 3 Lab. 33= 
33 Tr. L J 577=68 I U. 609 

(4) Jallu V. Croun, 15 P. R 1904 
Cr. 

(5) Bee the case cited in tbe fast note 
«nd Emperor Balicanl, 21 Cr. L J. 

ei6 

(6) Btateracnt of Objects and Reasons 
(1914) 

(7) ilanmalhaNaih x. Emperor,CQ 
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High 'Court. The proper coarse for the pleader, who has been 
refused appearance in a particalar case by a Magistrate in pursuance of 
such circular, is to apply for the revision of the illegal or improper 
order of the Magistrate refusing to allow him to appeard). The order 
Of a Magistrate acting under s, 144, Cr. P. Code, is merely administra 
tive io character and is not the order of a court and is, therefore, not 
liable to be revised by the High Court under this section(2}. An order 
passed by a District Magistrate under s. 44 of the Bombay District 
Police Act, 18V0, being a mere executive police order cannot be inter* 
fered with by the High Court under its criminal revisional jurisdic- 
tion(3). Nor is it competent to the High Court to interfere with an 
order passed by a subordinate court under section 36 of the Legal 
Practitioners Act(4). A Magistrate’s order directing the observance of 
municipal bye-laws which prohibit the slaughter of votive animals in pri- 
vate houses cannot be made the subject of revision under this section(5). 
An order directing the surrender of a person in compliance with a war* 
rant issued by a Political Agent is an executive act and the High Court 
cannot interfere with it m revi«ion(6). An order under section 3 of 
the'Sind Frontier Regulation Act cannot be the subject of revision(7}. 
Nor can an order passed by a District Magistrate forbidding certain 
petition-writers to practice within the precincts of his couri{8). Korean 
ah order passed by a District Magistrate under s. 195 (5) of tbe 
Code(9}. 

Orders which are open to revision. — An order passed by a Magis* 
trate under section 161 (2) of the Bombay District Muntcipaliiiea 
Act (1901), can be revised by tbe High Couri(lO) ; as also an order 
passed by a Magistrate in the invesligatioo of a claim by a third party 
to the property of an absconding offender attached under s. 88 of the 
Code(] 1); as also an order refusing to furnish a copy of the record made 
under sub sections (1) and (3) of s. 165 of tbe Code in respect ofa search 
by the palice(12) ; as also an order of a Magistrate calling upon a wit- 
ness to show cause why bis prosecution under s. 193 of the Code should 
not be directed(13) ; as also an order by a Magistrate under section 94 of 
the Code, refusing to order the production of certain document5(l4) ; as 
also an order passed. by a Magistrate under section 2 of the Workmens 
Breach of Contract Act directing either the return of tbe advance or 
specihe performance of tbe coniraci(lv) ; as also an order inflicting a 


(1) ChinnaMteamy Iyer v. Emi>e- 
r'T, 4 1.0 87C - 19 Jf. L J. S66 - Jl Cr. 
1. 3. 69, 

<ai Vednppnn Servni v Perianan 
Sertni. Ill I.C 279-98 I<. \V, 606- 
(1429)11. W. N. 779-A.I. R. 1938 M 
ll03«57Jr L J.C2t-30Cr. L J. 119 
-62 M.f)9 

•3) In re Ponduranff, 12 Bam. L. B, 
1019-15 S Ij. R 120 
(t) .l/ti»i Singh T. Emperor, 11 F. 
B 1909 Cr 

(5) Abdullah r Eanah Chand, 
fl8!»5)A.W, N 258. 

• (C) Guilt T hmperor, 42 C. 792. 

^7) Itrtperator * Oaro, 5 S, I* R 54. 


(8) (1902) A. \V. N. 176 

(9) Mad'tsudan t. Emperor, 28 A. 
It J.9t6. 

(10) In re Dinhai 43 B. 8CI. 

(11) Ham Em V. Emperor, » P. R. 

1908 P. W. R, 1908=8 Cr. L. J 

360 

(13) Chxirnmani v. Emperor. 9 A. I. 
Cr. R 836-A.I K 1928 A 403-20 A. 
I. J.703 »9ti R A, Cr. 0i»llO I. O. 
215—29 Cr. I, J, CC3, 

■ (13) Charla v Emptror, 18 Cr. L. J. 
46-30 a 878-14 A L. J. 851. 

( 14 ) TnreJacob, 19C.83 

(15) Emperor r.Deoappd, 43 B. COf.' 
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an alleged illesM order uoder tbe lodian Penal Code by a Collec* 
torll). A District Hegtstrar is not an inferior Crimioat Court srithm (be 
taeaoiog of this sectionU). An order passed by a’civil court, directing 
the prosecution o( certain persons, under section 476 cannot be revised 
by a High Court under section 439(3). But when action under section 
476 is taken by a Criminal Coutt, subordinate to the High Court, its 
proceedings are open to revision under section 439(4). A Revenue Court 
acting under section 48 qI the U. P. Law Revenue Act is not subordi- 
nate to District Magistrate and. consequently, (be latter cannot interfere 
«iih order passed by the (farmer under section 428(5), Nor is a District 
Munsii acting under section 478 an interior criminal court and the 
Sessions Judge has no Juiisdictioo to revise bis proceedings under this 
Section{6). An order of the District Magistrate denying jurisdiction to 
hear an appeal (tom an order o( a Returning Officer directing the prose* 
cution o( a person for having given false mtormation in connection with 
the preparation of a electoral roll is not open to revision by the High 
Court inasmuch as, vihen exercising jurisdiction under the Election 
Rules of the District Board, tbe District Magistiate does not act as a 
criminal court hut acts as an authority to wnom the Returning Officer is 
subnrdinate(7]. Under this section the High Court has no jurisdiction 
to revise an order of a civil court refusing to make a complaint for the 
prosecution of a petsoo for perjury uodet the provisions of Ch. XKXV 
of tbe Code{8). 

Order* which are not open lo revislnn.— The High Court cannot 
revise an executive nr extia-judicul order pisseJ by a Magistrate(9}, 
Hence an order passed by a District Magistrate under the rules 
framed by Governmeui under section 45 (5) of the Code is an executive 
order and no subject ta the levisional powers of tbe High CourtdO). 
An order under $■ 17 of the Police Act (V of 1861) appoiotiog certaia 
persons as special constables is of an executive nature and not an order 
made in a crimiuat proceeding, and cannot be made the , subject 
of revision under this sectioo(li). A circular by a District Magis* 
trate prohibiting uncertihcaied pleaders from practising in the 
cnmmal courts in his district is not open to revision by the 


^^(l) Inre Dianut Soten, IQ C. L. B.* 

(3) Tn Ardethir, 1* Bom. It R. 970™ 
13 tr. h 3 615^17 1 0. 7l7 
(3) Thakar D<i*s ». Emptror, U* !• 
aiOOl-17 0.0^5-15 C?. Ii. 3. 217; 

11 

• 17; 

■ 3C 

■ 

• . o 

. • - *14 

(5) .Lehman pratad t. jE'mjwer. 

3 Ct. Zisw Oudb, 16. 

(6) jRomneAanifro v. Nu&romonto, 

6 X. I,. 336. 


(7) iladhuntdan v. Emvtyor. 180 
1,0. 138-A. I.R. 1939 A. 931— 80 Cr. 

I> 3 1169«lad. Bol. (1930) All. 16- 
(1930) A. L. J 216. 

(3) 7Vatni6Afi V. Madhuri Saran, 

99 I. C. 19-3 O. W. N. 905— A I.B. 1927 
Oudh li— 28 Cr Xi- 3. 16; lollomog 
JVifiAor 2?oi V E'mpero'', 17 0. C. 25 
atp 31-21 I. 0 1001-I5Ct. tj L.317 
Rod Har Prasad v. Emperor, 40 C. 
477-19 1. 13. 197-17 Cr. I, / 2*5—14 
Ct. L. J. 197-17 C. W. N. 6*7. 

(9) Emprett i- Shere, (1893) A. W* 
N.3S. 

(In) In re Damma, 99 All. 663—1907 
A. \V. K. 163-5 Ct. L J. 4T6. 

(11) Parrneshar Dat v. Emptror, 1* 
000— *9 I. 0. 182-SO O. O, 

939. 

/ 



J630 THE CODE OF OEIMINAE PBOOEDDRE [Chap. XXXII. 

incorrect or illegal but also when it is improper as violating the 
principles of natural justice! 1). ^he iofliction of an inadequate punish* 
meat is undoubtedly an impropriety which the jurisdiction in revision is 
intended to remedyU)* The High Court acting in revision, under this 
section, is bound to accept the finding of the lower court unless there is 
any error of law or procedure vitiating that finding or unless there are 
any special circumstances apparent on the record to show that in 
arriving at its conclusion of fact the lower court has misapprehend* 
ed the evidence(3). The High Court can interfere on facts to prevent 
miscarriage of justice and to correct manifest error5(4). A High 
Court IS not competent under this section to order the discontinuance 
of proceedings instituted in a Magistrate's court where no finding, 
sentence or order has been passed by the Magistrate and bis proceed* 
logs ate not irregular, on the mete ground that the ofience with which 
the accused IS charged IS not a crimtoal ofience(5). A Sessions Judge 
IS empowered under this section to ’call for the record of an order of 
discharge passed by a Magistrate in a case instituted under section 476, 
and, if he is dissatisfied with the correctness, legality or propriety of 
the finding, to order a further inquiry under section 436, and there is 
nothing to prevent a Sessions Judge from exercising this jurisdiction at 
the instance of a pttvace persOQl6). No restrictioo is placed by this 
section upon the grounds on which the Sessions Judge may order 
further inquiry. If misappreciatioo of evidence has led to the passing 
of an incorrect or improper order of the discharge such an order can 
undoubtedly be revised under (bis secttoo(7). 

Regularity of any proceeding of such inferior court.— See notes 
above uuder the bead ** proceediogs.'* An order by tbe Presiding 
Magistrate requiring security from tbe keeper of press, even if in 
excess of bis powers, is not capable of being revised by tbe High 
Court, either by means of a writ cf certiorari issued under sections 1U6 
and 107 of (be Government of lodia Act or by tbe exercise of re* 
visional powers as provided by this section(8). A High Court cannot 
revise an order under s. 193, supra, as that section is self C0Qtained(9}. 

May direct suspeosion of sentence and release on bail.— Power is 
now expressly given in sub-sectioo (1) to superior courts when sending 
for record in any case to suspend tbe execution of sentence and also 
to release tbe accused ou bail if he is in coufioemeot, pending revisioQ(lO). 

Explanation to sub-section (1). — Tbe explanatiou makes a 


( 1 ) Venhaiarama t, Krithna Ayir, 
38 M 1091. 

(^) Ktttpresa t. AbtJuJ Jiahiman, 16 
B. &S0 (-bJ). 

{3J Emperor ▼. Narayan, 7 Cr, L. 
J. 21-9 B>m. L. R. 13S5. 

(4) Ram Rrotad v. Emperor, 17 C. 
W. N. 379 ; Emperor t. Earda. 83 0. 
160 . In re Hari Dai IS C. 603 F. B ; 
The NaixouaX Rank of India *. 
Eothanaarama, 14 M. L. T. 200; 
Eakihmmaraioppa r. JUekala, IB M. 
L. J. 67 : Emperor t, Bankat, 39 B. 
393. 


(5) Sheo Saran v. Jitendra Nath, 
104 1.0. 334-1 Look C>s. 217-28 Or.lt. 
J.614. 

(6) Ptart Lai r. Sagar Mai, 49 A. 
230. 

17) Venkata Subba t. Ayyalu, 32 
U. 214 |2lS); (olIoniDg Einpreti ▼. 
Raloiinnannatambi, 14 U. 334. 

(8) In re Annie Detant, 39 U. 1164 
F.B. 

(9) Budhu T. Challu, 44 C. 816. 

(10) SUitemeDt of Obi«ot>&nd Bsucpoi 
(1914), 
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fine utder fection 2S3 of ihe Cantonment Code, 1899, for breach of the 
conditiops of a licen«e{l) ; also nn order raised bya Maf;i<:tiate under 
section ^^9 of the Calcutta Municipal Act(2) ;nsalso an order passed by 
a Magistrate under the Vppci Baima Ruby Regulation 1887(3) ; as also an 
order pasted b> a Magistrate under sections 5H and 515of the Code(4). 
When an illegal otdet is paseed and action taken which in\olves matters 
coming within the puiMew of law and justice and within the scope of 
the authority of the courts, such authority cannot be ousted by the mere 
ipse dixit of the officer that he was not acting as a judicial oflicer, more 
particulaily when co authority other than that of a judicial nature for 
his action is cUcd(5). 

Situate within the local limits of its or his jurisdiction.— Unde^ 
this section the Sessions Judge may call for and examine the records of 
any inferior criminal court " situate ’* ivithin the local limits of his 
jurisdiction. The word situate’* means fixed or located; when 
applied to a court it must be taken to refer to the place where the court 
Ofdiraiily sits(6). 

For the purpose of satisfying itself. — This section gives powers to 
the High Couit, the Se**jons Judge ard the District Magistrate to call 
atd examine records of a court inferior to then and within their 
jurisdiction for the purpose of satisfying it or them ns to tbe correctness, 
l^Rahty or propriety of its proceedings. It does not confer power to 
correct the error, etc., which power is exp»^essly given by the succeeding 
sections. Nor does the Code empower a District Magistrate to record 
evidence of his own motion in a case which comes before h'm under this 
sectionf;]. 

Correctness, legality or propriety of any finding, sentence or 
order.— This section permits inietlereBce on tbe ground not merely of 
tdegahty but also on the ground of the impropriety of a findingfS). 
The legality and propriety would both include questions of law as to 
whether a finding, senteoce or order is legal or proper having regard to 
the evidence. Tbe word ** correctness,” docs not mean that the High' 
Court may inquire whether the findiog was acceptable to it on a 
balance of the evidence recorded in tbe trial court. The correctness of 
the finding, sentence or order also implies a legal defence such as the 
finding being based on ibe entire want of evidence, or being incorrect 
In tbe sense that tbe witnesses may have said for instance, that no 
theft was committed, and the court may have recorded a finding tbat 
theft was committed(9). _This section applies not only whe n the order is 


(1) Alangi Ham v. Smperor, 9 P. It. 
1909 Cr 

(2) Af'dul Samad Corpnralton of 
Caleulln, 31 C 287 ; CVtunt Lai «. 
CtJTpQtotion of Calcutta, Zi C. 341. 

{8i Maung Ho Lcmey. Ltpperor,^ 
Rang 32l\343) 

(4) Matta y. Emperor, 18 P. R. 
1905 Cr. 

(5) S. N. V. Emperor, i P. R. 1908 
Cr at page 9. 

. (6) Valia Ambu ». Emperor, SO M. 
116(137). 

(7) Emperor ▼. Ibrahim, 3 Bom. I». 


B. 677. 

(8) Athrafilal v. Emperor', 105 I. O 
C79=L U 8A 133 t."A I.B. I9^7A. 
C47»25. A. L J. 976 = 26 ( r. r,. J 967 ; 
Sudatiany An'I-gror. 25 A L J.379: 
JJaroga iiwoh v Emteror, 5 Pat. 
L T. 639, Ehaxl.ari'het y. A'lnperor, 
SB R <0 where ibe accused was eoii\icted 
on tbe strength ol tainted evidence. 
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entertain an application, the object of which is that he should cal] for the 
record of a case in which an application has been made to a District 
Magistrate under this section and refer the District Magistrate’s 
order to the High Court, the prohibition contained in this sub* 
section beinpas applicable to such an application as to an application, 
the object of which is that the Sessions Judge should revise the order 
passed by the District Magistrate in revision(l). The meaning of 
sub-section (4) is that where either the Sessions Judge or District Magis- 
trate has bad before him an application in revision, in the same matter, 
moved by either party, the other judicial oflicer would have no jurisdic* 
tion to hear a further application m the same matter, i.e., in respect 
of the order in question of the original criminal court( 2 ). 

Appltcaiian made but not enlerlatned and ifccrrfeif.— Where an 
application is made to the District Magistrate under sub section (4), 
and he declines to go into the merits on the ground that in the circum- 
stances the more convenient course would be to represent the appli- 
cation to the Sessions Judge, it is open to the applicant to represent the 
application to the Ssssions Judge. ‘Made’ in sub sectioo (4} means 
‘entertained and decidrd '(3). Where, therefore, an application for 
revisioQ preferred to (he Sessions Judge has been dismissed for want of 
prosecution, the District Magistrate IS competent to entertain a second 
application for revision and exercise the poi^ers under this sectioa(4). 
A Sessions Judge, who himself calls for the records of a rase m which 
the accused has been discharged, and returns the same with the remaik 
that in his opinion there is no cause for toterference, is not precluded 
but on (he other hand ts bound to entertain au applicatioo for re-opening 
(he case, presented by (he complainant. He cannot reject such appli- 
cation on the ground of his previous non-interference on bis own 
motion(5). 

Stay of proceedings. — As a geoeral rule the High 'Court should 
avoid except under exceptional rircumstances, slaying proceedings in a 
criminal case merely because the same question forms the subject in a 
pending civil litigatioo. The decisioo of the question by euhec court 
will not bind (he other( 6 ). A Magistrate’s order declining to stay 
proceedings in his court is an order covered by this section(7j. 


1931 Cr, C. 1028=32 Cr f.J. 1278= 

■ . • ; •• 13* I. C. P50=Ii)d. Kul 1931 11.878. 

■ • (4) Dtli Din V. EtnperoT, 4 O C. 

« ... 

order* two ot District «uthonti»s bftvlDg ( 5 ) jjgg Xun Muaing x.Npa Kauk 

.yan, 8 bur L. T. 2i3“8 tv B.K 377=a 
IfiCe.!,. J. 711-30 I. C 909. 

. - *B (6) Gannatiaamani v. Vtdamufjiu, 

• , 95 ii. W. 63 : BcQ Jtaj Kumart v. 

J/ona A’Mfit/ar/, J3 C. CiO; He Nana 
m • • J/oharo./, 1C B. 729 ; i/e .i/eoM, 18 b. 

681. 


(9) In re Appneht Gcundan, 61 
M. 8l2-a. 1. n. 1931 M 772-84 L. W. 
44t(1931)5r W. N 771-61 31. L. J.19- 


(7) Louis I'htlipx.Hahadev Dank 
A. S. n. »933 B. 483-85 bom. L. B, 
1054-l*>33 Cr.C. 1689-68 Bom. 49, 
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District Macistrate exerdsinR oricinal or appellate jurisdiction U inferior 
to the Sessions Judfie, who has therefore jurisiiction to call for the record 
and mak’e a reference to the HiRb Court(l}. 

Sul>-seclion ( 2 ).— A Sub Divisional MaRistrate may call for record 
if he IS specially empowered by the Local Government in this behalf. 
If he finds that the order is wronj; be will forward the record with his 
remarks to the Di«trict MaRistrate, who may pass orders or report for 
order to the HiRh Court, Recording tn the nature of the case(2). 

Subsection (3). — By the removal now of sub-section (3) of this 
section proceedinRS under Chap Xlf of the Code have become liable to 
rericion in the same manner as other proceedings(3). It is unnecessary 
to discuss a considerable number of somewhat discordant cases which 
dealt with this sub section. 

Sab section (4).— The intention of the Legislature in enacting this 
clause is to prevent the Sessions Julge and the District Magistrate from 
simultaneously exercising their powers of revision and frem exercising 
them in such a way ns would amount to one of them, as it were, bearing 
an appeal from, or reviewing ro order passed by the order of them(4). 
Concurrent jurisdiction is conferred by this section on the Sessions 
Judges and the District Magistrates in regard to revision. If, therefore, 
an applicaftoQ is made to either of them no further application shall be 
entertained by the other of them(5). VVhere an application under this 
section is entertained by a Sessions Judge, the District Magistrate canuot 
deal with the matter suomofu nor can bis order invalidate the order passed 
l>y the Sessions Judge(6). Similarly, where an application for revision 
bas been made to the District Magistrate, no furtner application can be 
entertained by the Sessions Judge even though the Sessions Judge is not 
a^ked to revise the order pissed by the District Magistrate in revision 
bat only to cal! for the record and report the Magistrate's order to the 
High Court(7). The prohibition contained in this sub* section, extends 
to all cases in which either a District Magistrate ora Sessions Judge 
has taken action or refused to take action under sections 435, 436, 437, 
or 438 of the Code, and that consequently a Sessions Judge is not com- 
petent under section 438 to report to the High Court the order of a 
District Magistrate ordering further inquiry by a subordinate criminal 
court into the case of an accused person, who has been discharged by 
that subordinate criminal courl(S). A Sessions Judge cannot 


(1) Darhari Lai r Empernr, 93 A. 
L. J. S'isa-.Cr. T, J 12B3«R91. C U6 
-LE. 6A. 135 Cr.*A. I R 1525 A. 
691. 

19) 8*e Cr L Rbt. 359 
(3> Chtnnappa Ltedeli v Mnla Da^ 
Mti, (1929) ll. W N. 70S (705); 
df>i(/iuiirami ». Thnnofimmal, Ml 
I.f. 813*»3l I. W. 16-dl Cr 1/ J. S24 
•Ind. Rul.(1930) M 24lr=A I. R 1930 
M 242-68 M h. 3. 248-6S il. 820* 
(1930) M. W N. 82 ; Jloj Nnudan ▼. 
Cheddi. 13 Pat. L T. 178-A I. R. 
1932 Pat !85-1932 Cr. 0.413; Thakiit 
oa ». Emperor, 13 Rang. 383. 


(4) Debt Das v. Emperor, 4 0. 0 
119. 


=av I ^ 

(7) /n re Karpurasundaram, 17 M. 
t /. 163. 

(8) C7rofcn ». TP’oryani, 10 P. R.19I2 
C(.-iei U. e£6=-ll7 F. L B 1913-14 
Cz. L. J. 134. 
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where an application under s. 145 is repeated(I): or in a case under 
s. 133 ( 2 ) or in cases under s. 488(3). Furiber inquiry with regard to 
proceedings under s. 144 is incompetent{4). No further inquiry can be 
directed when no complaint was made against a person and no regular 
process was issued against htm(5). Wbeie proceedings have been 
stopped under s. 249, Cr. P. C. and accused released, there can be no 
further iDquiry(6). Where an application under section 107, Cr. P. C., 
has been dismissed a District Magistrate has no jurisdiction to order 
further inquiry!?). No further inquiry can be directed when accused 
is acquitted(8). A District Magistrate, has no jurisdiction to order a 
retrial of a case; he can, under this section, order a further inquiry, on 
proper grouDds(9). 

Order of discharge by Presidency Magistrate. — The High Court 
cannot interfere with an order of discharge made by a Presidency 
Magistrate(lO). Where a Presidency Magistrate dismisses a complaint 
under s. 203, the High Court cannot direct a further inquiry under 
this section, nor can they interfere under s. 439, although the order of 
the Magistrate, dismissing the complaint, might not be quite proper(ll). 
But in some cases it has been held that the High Court exercises such 
power under section 439(12). 

Interference with order of discharge in a case instituted under 
section 476.— -A Sessions Judge can take up at the instance of private 
person a revisioo of a Magistrate's order of discharge in a case institut* 
ed under section 476, and, if be is dissatisfied with the correctness, 
legality or propriety of the finding, order a further inquiry under this 
seetion(l3). 

Who can direct further inquiry.— The Legislature has provided 
that the three high tribunals, the High Court, the Sessions Judge and 
the District Magistrate, have the same powers with regard to the matter 
dealt with lu the sectioa(14), but as a matter of procedure as has been 
held in many cases(15), the application should at first be made either to 


(1) Maurtguan *. Maung Mye Du. 
117 l.C. Bang Hath 

Dihan ▼ Dniperor, I Fat. L. W. 258* 
89 1. C. 328-imr. L. J. 468. 

(3) Pt tthipal T. Lmperor. 88 I. C5. 
095-9 0. W. 1?. 549-1^6 Cr. I* J951 
I. B. 1935 0. 736. 

(3) Ttikte Dibee v. Aldool Khan, 6 

O. 536. 

(1) Bar Kithorts. Jugal Chundtr, 

97 C. C58. 

(5) Ambar AU^.Anjab AU, 39 C. 
238. 

(G) AeJihru T. Crenen, 9 P. R. 191S 
Cr. 

(7) Kirpa Batn ▼. Durga Das. 31 

P. L. K. 350. 

(3) Baij Noth v. Gouri Kanta, 90 
C. 633 ; (^etn-Pnipie*s i. I.rtomrfd’ 
di, 8 5L *i'j6 : Jaltram v. Jtaj Kumar, 
6 C. \Y. N. 7a : Orirumufu Jcwoio- 
linuam, tG U. 535. 

IV) AluJiammad Husain v. KanJii, 
la A, 957-39 A. U J. C21»1S6 1. U.S8S 


—A. 1. B. 1930 A. 257=31 Cr. L J. 993 
=1930 Cr. C. 869. A DisUlot 
Magistrate canoot direct a retrial by 
biiDscU, Bindeshri v. Emperor, 93 Cr. 
L 4. 49=59 1. a 193=18 A.L. J. 1185 
-9 U. P. 2.. B . (A) 374. 

(•0) Kednr Bath v. Khetranath, 6 
O L,J 705. 

ri,». p. fin/'_|oo<j. 


(13) Peary Lal^.Sagar Mai, 49 A. 
S30 - 95 A. L. 3. 49=27 Cr. ti. J. 1130. 

(14) Bari Das v. SariluUa, 16 C 608 
F. B. J JVoroi/onfljaofnw Baidu t. 
Emperor, 32 M. 220, 

(15) GuUay v Dakar Duiain, 38 A. 
268, Emperor ». Kahehoratt. (ICO!) 
A. 232 ; Empress ▼. liahtm Ati, 
7 P. B 1668 Gr, 
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436. On oxamininp any record under PGction 43o 
Fowtr to orfcf or otborwhe, the High Cou,*t nr the 
isqttjry. Sc^'^ioiis may diiGct the District 

Ma£ri«!irato by himsoU or by any ot the Magistrate pubor* 
dinato to him to ninko, and the District Magistiare may 
himpolf make or direct any subordinate Magistrate to 
make further inquiry into any complaint wliich has 
been dismissed under siction 203 of sub-section (3) or 
section 204, or into tiio case of any person accused of 
an oflenco wlio has been di.^charged : 

provided that no court elmU make any direction 
under this section for inquiry into the case of any person 
who has been disciiargod, unless such person has had an 
Opportunity of ghewing cause why such direction should 
not be made. 

Amendment. — This section was formerly s. 437 and s. 437 was 
^ 436. By the AmendmR Act Will ol 1923 these sections have been 
I'nterchanRed. Toe words ** persons accused of an olTence " have been 
substituted for the words “accused person” to meet the couSicting 
decisions as to the exact meanioR and scope of the terms ” accused 
persons ”(1). The proviso makes it obligaiory on a court not to 
pass an order under the section until the person discharged has had an 
opportunity of showieg cau«e(2). 

Scope.'-The powers of revision vested in the High Court, Sessions 
Judges, and District Magi'tiates are co-extensive and are in no way 
limited by this section. They are empowered to direct further inquiry 
ioto the case of any person accused of an offeoce, who has been 
dtscharged(3). The provtstous of this section are meant to apply to the 
cases where there has been some mUioterpietation of the law or principle 
of law, or there has otherwise been miscarriage of justice. The mere 
fact that on the evidence a revising authority comes to a different con- 
clusion from that arrived at by the court that beard the evidence does 
not justify an order for further inquiry(4). , 

Cases in which a 436 is inapplicable. — An order under this 
section cannot be made in a case where a person has been discharged 
under s. 119 in a proceeding under Chapter VIII of the'CodefS); or 


U) Statement ol Objects and Reasons 
(’914). 

ro^ i T K i«in 


(3i In re A'orot/n/tcsi«jni». 1® M. L. 
J.157«=9 Cr D. J. 19J=1 I. O. 228"Si 
Had 220*5 M L. T. 233. 

(4J Zabar Singhv. Ham Sarup. ^ 

1.C.726-L. B. 6 A. 47 Cr =26Cr, Ij 
662, 

(5) Emperor y. Hoshan Stngh, ib A. 
335. Muhammad 1«sm^ v. Abdul 


J/aiW. S3A 113*A. I. R 1931 A. 63 = 
32Cr Ij J C90=-12L B. A. Cr 18*131 
l.C. 216=1931 Cr. C. 127=15 A. I Cr. 
B 112=28 A L J. U85 . Maung Than 
V Emperor, 2 Rang 80=81 1 O. 97o= 
2Bat. L J. 985*- 1924 Rang. 207=25 
Cr E, J. lll6; Neurv. Emperor, 10 
A I Cr R. 488*27 A L J. 146=30 Cr, 
L J. 63=113 I Q. 79=A. I R 19i8 A. 
755-51 A 408 : Earn Lai v Baniate- 
$har, 93 O. C. 41 ; Vein Tayi Ammal 
y CAirfaiHfiorfl IVu, 83M. 85; Emp- 
ress y, fman Mandal, 27 C 662, Daya 
Nath y- E'mpercr. 33 t*. 8 
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where aa application under s. 145 is rfipeated(I); or in a case under 
s. 133(2) or in cases under s. 488(3). Further inquiry with regard to 
proceedings under s. 144 is iDcompetent(4). No further inquiry can be 
directed when no complaint was made against a person and no regular 
process was issued against btin(5). Wbeie proceedings have been 
stopped under s. 249. Cr. P. C. and accused released, there can be no 
further inquiry(6). Where an applicatioa under section 107, Cr. P. C., 
has been dismissed a District Magistrate has do jurisdiction to order 
further inquiry(7). No further inquiry can he directed when accused 
is acquitted(8). A District Magistrate, has no jurisdiction to order a 
retrial of a case ; he can, under this section, order a further inquiry, on 
proper grouods(9}. 

Order of discharge by Presidency Magistrate. — The High Court 
cannot interfere with an order of discharge made by a Presidency 
Magistrate(lO). Where a Presidency Magistrate dismisses a complaint 
under s. 203, the High Court cannot direct a further inquiry under 
this section, nor can they interfere under s. 439, although the order of 
the Magistrate, dismissing the complaint, might not be quite proper(ll). 
But in some cases it has been held that the High Court exercises such 
power under section 439(12). 

Interference with order of discharge in a case instituted under 
section 476.— A Sessions Judge can take up at the instance of private 
person a revision of a Magistrate’s order of discharge in a case institut* 
ed under section 476. and, if be is dissatisfied with the correctness, 
legality or propriety of the finding, order a further inquiry under this 
sectiOQ(13). 

Who can direct further inquiry .~The Legislature has provided 
that the three high tribunals, the High Court, the Sessions Judge and 
the District Magistrate, have the same powers with regard to the matter 
dealt with in the section(14}, but as a matter of procedure as has been 
held in many cases(15), the application should at first be made either to 


(1) Maung^an t. Maung Afye Du, 
117 1.0. = BsDg. 3^S; Jiash 

Bihan v. Diuperor, 1 Pat. L, W. 3S8= 
S9 1. C. 838»1»U. L. J. 4S8. 

(8) Pt ithipal T, Pmperor, 88 I. C. 
095-2 0. W.N. 649=li6 Cr. L.J. 1351 
->A. I.K. 1935 O. 736. 

(3) Tokee Bibee t. Abdool Khan, 6 

O. 636. 

(4) Ear Kithore v. Jugal Cbunder, 
S7 0. 668. 

( 6 ) Ambar Alt v. Anjab AU, 39 C. 

as8. 

(6) Aehhru v. Crou-n, 9 P. B. 1913 
Cr. 

(7) Kirpa Earn v. Durga Dae, 31 

P. L. 11.350. 

(8) Batj Nath v. Gouri Kanta. 30 
C,^ 633 , QueethBniptete >• Krranired' 
dt, 6 M. a96 ; Jaltram Eaj Kumar, 
6 0. W. K. 78 , Ortrumufu y. Veeroia' 
lingam, £8 M. 685. 

19} Muhammad Euaainy.Nanhi, 

S9 A, 251-33 A. li. J. 631—136 1. 0,363 


“A, I. E. 1930 A. 267—31 Cr. L. J. 993 
=1930 Cr. 0. 869. A Dlitriot 
Magistrate cannot direct a retrial by 
biiaself, Bindeihri v* Emperor, S3 Or. 
L 3. 49-69 1. 0. 193—18 A. L. J. 1185 
=3 U. P. L E . (A) 874. 

(10) Kedar Nath v. Khetranath, 6 
O L.J 705. 

Debt Bvx y. Juimul, 83 C,^1289 ; 


(13) Peary Lalr.Sagar Hal, 49 A. 
280 = 35 A L. J. 42— 87 Or. L. J. 1180. 
iXi) Eari Dat y, SQTifuUa,'\hC 608 
P. B.; Narayanasuamy Naidu y. 
Emperor, 32 M. 220. 

(16) Gullay y. BaUar Butain, 98 A. 
268; Emperor v. Kalieharan, (1904) 
A. W. It. 233; Emprest y Bahim AU, 
1 P.E. 1888 Or. 
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•' ThM, wb«« th. 

Ui crtct MRRisirRie «ti*mi«ses n complami under the provisions of 


i.„ , 1 , _ , . ’ ; “ui cuiciiaio an appiica. 

^03 hy the comptamant a«k>nR for further inquiry under this section, 
Toi object has been made to the Sessions 

jocjcet.;. It be,nR competent to the District Mapistiate himself, under 
.V»V ® «uhordinate MaRistrate to make further inquiry 
O J ^^en improperly discharRed by n Mafiist- 

.tL-ii i ^ ***’ '* convenient that an order of the kind 

Distiict MftRi^trate's Court than in the Hrffb 
Af7r r ‘ '' District Macmrate can make or can direct a subordinate 

Kisttate to make, further inquiry into a case in which an order of 
isais'al or di«charRe may bare been passed by himself or by a Sub- 
ordinate Mat:istrate(4), 

AUhouRh both the Sessions JudRe and the District Majjistrato are 
wmpetent, under this section, to order a further inquiry, neither has 
J riwiction to review an order made by the otber(5). So where a comp- 
int naviiiR been dismis<ed by a Deputy MaRistrale under s. 203 a fresh 
mpfaint was made before the District MaRislrate, who again dismissed 
In* *he Court held that il was not open to the Sessions Judge 

0 order forther inquiry in the complaiot(6). Where the Sessions Judge 
0 opinion that the order of the District Magistrate is wrong it is open 
JO turn under s. 438 to refer the matter to the High CouTt(7),* Similar, 
y. a District Magistrate may report to the High Court in the case of an 
^ .L ool directly but through the luedmia 

Of the Public PrQsecutot{8). 

A Deputy Magistrate placed in charge of the current duties of the 
istrict Magistrate's office is not thereby vested with jurisdiction under 
. **ction(9). But Additional Sessions Judge cao order further inquiry 

foe exercise of powers conferred upon him under 8. 438(2). 

Furiher inquiry after prior refusal . — Where a District Magistrate 
s already dealt with a case to revisioo and decided there js oo cause 
or interfering with the order of discharge of the accused, he cannot 
obsequently order further inquiry under this section. Such an order 
3 m * f *** order reviewing the earlier one and is prohibited by section 
p9 of the Code(lO). And where a District Magistrate has refused to 
^ further inquiry, it is not competent to a successor in office, in 
face of bis predecessor's order to direct a further inquiry. In such 
* case the Sessions Judge is the proper officer to do so(li). But in one 
Case It has been held that it is competent to a District Magistrate, under 


(t) Bee the catee cited in tbeUet note 
r. Bofcar .ffuroin, 28 A. 
AW #"'Prror r. AToIicAoron. U901) 
^•w. It 232 

1888 0^'”^''“* t. IlahimAli. tP.R. 

(t) Sidhu r. Mati, 23 0. 103; Em- 
PtTor *. Mumhi, 9 P. R. 1902 Cr, 

». Emprfsg, 32 C. 578 5 
OWdift T. CAal:.juri. 17 0. \V, K. 451 ; 
empresj v. PirtM, 12 <. 481 ; Em- 


press 7. Shere Sinffft, 9 A. 863 ; iTira- 
rnon v. Ham Eumar, IB C. 186. 

(6J Esddik 7. Chakauri, 17 0. W. N. 
4S1. 

(71 Earbari v. Empress, 22 0. 573. 
(6) Empress 7. Pirthi, 12 A. 43i. 

(9) Kamanund v. Koylash, II C. 
936 

( 10 ) Ngathan r.EmptTor, 5 Bur.Ii.T. 
32. 

( 11 } Itatto Singh t. Eari iSinnA, 4 
C. W. N. 100. 
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this seclioD, to ofder further inquiry in a case, though he may have 
declined to do so on a previous occasion in the same matter(l). 

Who can be directed lo make further inquiry.— The High Court 
or the Sessions Judge may direct the District Magistrate by himseli or 
by any of the ^^aRIStrates rubordlnate to'him to make the further inquiry 
thus leaving the discretion to the District Magistrate(2). The District 
Magistrate will exercise his discretion as to the selection of any Magis* 
trate subordinate to him It is not competent to a Sessions Judge making 
an order for further inquiry under this section to direct that the case be 
inquired into by a particular Magistiate(3). The District Magistrate 
may be directed to make further inquiry even though he exercises 
power under s. 30(4). 

The District Magistrate may direct a subordinate Magistrate to 
make further inquiry(5). The further inquiry allowed under this sec- 
tion should ordinarily be conducted by the Magistrate who first inquired 
into the case(6). Where the further inquiry is into the effect of the evi- 
dence already on the record or the testimony of the witoesses already 
examined, it will usually be desirable that that the fresh consideration 
of the complaint should be entrusted to a different Magistrate from the 
one who has already formed an opinion on the case(7). When the 
further inquiry involves the taking and weighing of additional evidence, 
the (auction wiU generally be best petfotmed by the same Mftgistrate 
who made the previous inquiry ; though peculiar or prejudiced views, 
or even the possibility of them, may make it more desirable to bring a 
fresh mind to bear on the facts(8). Wbeie*the subordinate Magistrate 
had dealt with the ct«e in an unsatisfactory way, further inquiry by 
another Magistrate may be ordered ; and such Magistrate may, if neces- 
sary, retake the evidence taken before the first Msgistrate{9). 

But the District Magistrate cannot direct a Junior Magistrate to make 
a further inquiry into a case which was originally beard by a Senior 
Magistrate. Where a Magistrate, empowered under section 30 to try a case 
of attempted murder, has discharged the accused, after due hearing and 
consideration of all the prosecution evidence, it is not proper for a District 
Magistrate, (even if it be legal), to order a further inquiry into the case 
by another subordinate Magistrate who is not invested with powers 
under section 30, and in doing so to write a judgment embodytnghis owu 
opinion on the merits of the case(lO). 

Power of Sub Divisional Magistrate to withdraw case.—A Sub- 


(1) impress ▼. Krishnaji, Rat. Un. 
Ct Cas 522 

(2) Raii^asiiarni Thevar 'z. Suhban, 
32L. W 782=>(ID30) It. 'V. N 911-3 
Mad Cr. Cas 366 = 129 I C. 79=1930 
Cr.C 1199=32 Cr L J.22G; Chandi^. 
Bdlkrithna, Uat TJn. Ci. Cae. 328 ; Md 
Bee Tun Wtn v. Emperor, 4 L. B B. 
233. 

(8) Bee the cases cited in the last note 
(4) Kalio V Emperor, Jfi P. B. 1901 
Cr. cited with approral in Yado ▼. 
Emperor, 12N. L. R 91. 

(8; In re Padmanabha, 6 II. l6=3 


W-l - RIO • <7 n ocQ 


36 A. 53. 

(7) Empres* v. Balknshna, Bat. 
Un Cr Cbb 328 

t8) Sea the case cited in the last note 
■nd 7'un TVtn v. Emperor, 4 L. B 
B. S3d. 

(9) Narat/anaswamt/ Naidu ▼ 
Emperor, 33 M. 220 

(10) Tcdn V. 12 U.LR 91. 
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the Disliict Mnpistrate or the Sessions Judped). Thus, where the 
District Magistrate dismisses a complaint under the provisions of 
section 203 of the Code, the lliph Court will not entertain an applies* 
tion by the complainant asking for further inquiry under this section, 
when no application for this object has been made to the Sessions 
JudceC2). It being competent to the District Magistrate himself, under 
this section, to direct a subordinate Magistrate to make further inquiry 
in the case of a person who has been improperly discharged by a Magist- 
rate of the 2nd Class, it is more convenient that an order of the kind 
should be made in the District Magisirate’s Court than in the High 
Coutl(3). A District Magistrate can make or can direct a subordinate 
Magistrate to make, further inquiry into a case in which an order of 
distais«al or discharge may have been passed by himself or by a Sub- 
ordinate Magistrate^). 

Although both the Sessions Judge and the District Magistrate are 
competent, under this section, to order a further inquiry, neither has 
jurisdiction to review an order made by the otber(S). So where a comp- 
laint having been dismissed by a Deputy Magistrate under s. 203 a fresh 
complaint was made before the District Magistrate, who again dismissed 
the complaint the Court held that it was not open to the Sessions Judge 
to order further ioquiry in the complaint(6). Where the Sessions Judge 
is of opinion that the order of the District Magistrate is wrong it is open 
to him under s. 438 to refer the matter to the High Court(7).* Sunilat' 
ly. a District Magistrate may report to the High Court in the case of an 
order made by the Session Judge, not directly bat through the medium 
of the Public Ptosecutot(8). 

A Deputy Magistrate placed in charge of the current duties of the 
District Magistrate’s ofTice is not thereby vested with jurisdiction under 
this sectiool9). But Additional Sessions Judge can order further inquiry 
in the exercise of powers conferred upon him under 8. 438(2). 

Further ifigniVy after prior refusal . — Where a District Magistrate 
bas already dealt with a case in revision and decided there is no cause 
for interfering with the order of discharge of the accused, be cannot 
sobsequently order further inquiry under this section. Such an order 
must be an order reviewing the earlier one and is prohibited by section 
369of theCode(lO). And where a Dhtrict Magistrate has refused to 
direct a further inquiry, it is not competent to a successor in office, lo 
the face of his predecessor's order to direct a further inquiry. In such 

acase the Sessions Judge is the proper officer todoso(JI). But in one 

case it has been held that it is competent to a District Magistrate, under 


(1) Bee the ceies cited lo the l»it oote 

(2) GuUay r. Bakar ffutatn, S8 A. 
368; Emp^or^. KaUeharan, 11901) 
A. W. N 232. 


WBidhti T. ilaii. 23 0. l02;£Vn* 
ptTor *. J/unihi, 9 P. B. 1903 Or. 

t6) Darbari v. Bmprtss, 33 C. 67S; 
Siddtk e. Chalauri, l7 0. W. N. 451 ; 
Empress e. Pirthi. 12 A. 484 ; i’m- 


preu V. Shere Sif^gh, 9 A. 363 ; Sira‘ 
tnanv. Bam Kumar. 18 0.186. 

(6) Siddih V. Chakaun, 17 C. W. N. 
4S1. 

(7) Darbari v. Empress, 32 0. 673. 

(8) £mpretsy.PtTthi.\-iK.ili. 

(9) Bamanund r Koylasn, 11 t- 
936 

(10) Ngathan y-Emptror, 5 Bur.I*T. 

*^(ll) .Ra/lo jS’ififfft T. Bari SinpA.i 
a W. N. 100. 
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this section, to order further inquiry in a case, though he may have 
declined to do so on a previous occasion in the same matter(I). 

Who can be directed to make further inquiry.— The High Court 
or the Sessions Judge may direct the District Magistrate by himself or 
by any of the Magistrates 'ubordinate to*him to make the further inquiry 
thus leaving the discretion to the District Magistraie(2). The District 
Magistrate will exercise his discretion as to the selection of any Magis* 
trate subordinate to him It is not competent to a Sessions Judge making 
an order for further inquiry under this section to direct that the case be 
inquired into by a particular MagistrateO). The District Magistrate 
may be directed to make further inquiry even though be exercises 
power under s. 30(4). 

The District Magistrate may direct a subordinate Magistrate to 
make further inquiry(5). The further inquiry allowed under this sec- 
tion should ordinarily be conducted by the Magistrate who 6rst inquired 
into the case(6). Where (be further inquiry is into the eHect of the evi- 
dence already on the record or the testimony of the witnesses already 
examined, it will usually be desirable that that the fresh consideration 
of the complaint should be entrusted to a different Magistrate from the 
one who has already formed an opinion on the case{7}. When the 
further inquiry involves the taking and weighing of additional evidence, 
the function will generally be best performed by the same Magistrate 
who made the previous inquiry ; ihough peculiar or prejudiced views, 
or even the possibility of them, may make it more desirable to bring a 
fresh mind to bear on the facts(8). WheiO'the subordinate Magistrate 
had dealt with the cs«e m an unsatisfactory way. further inquiry by 
another Magistrate may be ordered ; and such Magistrate may, if neces- 
sary, retake the evidence taken before the first MagistrateO), 

But the District Magistrate cannot direct a Junior Magistrate to make 
a further inquiry into a case ivhtch was originally heard by a Senior 
Magistrate. Where a Magistrate, empowered under section 30 to try a case 
of attempted murder, has discharged (he accused, after due hearing and 
consideration of all the prosecution evidence, it is not proper for a District 
Magistrate, (even if it be legal), to order a further inquiry luto the case 
by another subordinate Magistrate who is not invested with powers 
under section 30. and in doing so to write a judgment embodyingbis own 
opinion on the merits of the case(lO). 

Power of Sub Divisional Magistrate to withdraw case.— A Sub- 


0) Empress t. Krishnaji, Eat Un. 
Cr Car. 522. 

(2) Raii‘asv.ami Thetar y. Suhban, 
32L. W 782 = (1930) JI. W. N 911=3 
Mad Cr. Cas 366 = 129 I 0 79=1930 
Cr. C. 1109’=32 Cr L J.226, Chandiy. 
Bdlkrithna, Ud. Cr. Caa, 328 ; and 
see Tun Win y Emperofi 4 L. B B. 
233 

(3) See the cases cited in the fast note. 
(4j Kalloy. Emperor, J5 P- H. 1904 

Cr. cited T\ith approval in Yado ▼. 
Emperor, 12N. l R Ol, 

{^) Inre Padmonabha, 8 M, l6=3 


Weir. 640 ; Empress LasTeari, 7 A, 853 


(7) Empress v. BaXkrxshna, Bat- 
Un Cr Cas. 328. 

(6) 6e3 the case cited in the last note 
and Tun Wtn v. Emperor, 4 L. B 
R. 231 

(9) Narayonastcamt/ Ndidu v 
Emperor, 32 M, 220 

(10) Yaio V. Emperor, 13 N L R. 94. 
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Divisional Magistrate caanot properly withdranr a case specifically 
referred by his superior, the District Magistrate, nor can the latter pro. 
perly insist on repeated further inquiries without fresh evidoDce(l). But 
a Sub'Divisional Magistrate who has beea directed to make a further 
inquiry may send the case to a second class Magistrate for the purpose 
of making further inquiry (2). 

Cases where further inquiry may be ordered. — It may be made 
into a co-nplaint which has b*en dismissed under s. 203 or under 
s. 20t (3)(3), or into the case of a person accused of an offence who 
has been discharged(4). A District Magistrate has jurisdiction under 
this section to order a funhtr inquiry in the case of persons discharged 
under section 494 of the Code(S). But ao order under s. 249 is neither 
one of dismissal of a complaint nor is it an order of discharge, and there- 
fore, this section has no application to such an order. Hence the Distnc* 
Magistrate has no jurisdiction to quash an order under s. 249 and dire t 
further inquiry into the case(6). Anorder under section 209 (2) on tie 
ground that the Magistrate has no jurisdictioo to entertain the complaint 
does sot amount to an order of discharge and it cannot be revised 
by the Sessions Judge under (his sectioof?}- Further inquiry under 
this section means an inquiry of the same nature as was previously 
held under s. 203(8), but it is not conRoed to further inquiry under 
that section(9). Ho further inquiry can be directed when do com- 
plaint was made against a person and no regular process was issued 
against hlm(lO). A Magistrate’s order directing a case reported to bim 
by the police, under s 173 of the Code, to be struck o(T, is not a 
judicial order dismissing a complaint which can be reviewed by tbe 
Sessions Judge(il). This section contemplates that where a complaint 
has been dismissed under section 203 tbe revisional jurisdiction of tbe 
District Magistrate can be invoked irrespective of the consideration 
whether tbe dismissal is legal or illeg^(i2). Where a complaint 
which contained several charges was dismissed in respect of one of 
tbe charges, and the complaint was dismissed merely on the report of 
the President of a Panchayat without giving the complainant any 
opportunity to substantiate bis case, it was held that there should be 


(1) Empress v. Saniaram, Rat. Un. 
Cr. 0 3J5. 

(2) 2 Weir 563 ^ 


(6) Emperor v. Shri Pal, A, I. It 
ipk A. 17=1931 Or. 0. 45 b 1931 A. Xi.B. 
3*1=1171.0. 1028*> 1931 A. L.J.8C0= 
35 Cr. L. J. 561. 

(7) ^u&ramonta t. ^Kamihaunu, 
Cr. P.O.-97 


(1933) M. W. N. 217=37 L. W. 647-A. 
1. B. 1933 U. 413=141 I. 0. 619-34 Cr. 
UJ. &00. 

(8) Ilamehandra v. SalyalJiama, 
10SI.a 328=10 A. I. Cr. B. 25-29 
Cr UJ 372=9 P. L. T 459. 

(9) Jlamji t. Emperor, A. I. U 1931 
Pat. 60=130 I. C. 529=32 Cr. 1,. J. 548 
=12 P. L T. 729 ; ITana Stngh r. 
Emperor, A. 1. B. 1929 I’st Cli = 126 
I. C. 116- 31 Cr. L. J. 9GI-9 P. 155. 

(10) Ambar AU v. Ajob All, 39 C. 
933. 

(11) Empress T. Kamm, Rat Un. 
Cr 0. 521 ; cf Pam Siugh v. Rieici, 
A.X. B. 1935 Pat. 52. 

(12) Saihu Charon t BaUi, 3 Pat- 

I..J.316, ’ ' 
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a further inquiry into the complaint(l). But if a complaint was made 
in respect of an offence and the accused was convicted, further inquiry 
cannot be directed in respect of another offence for which no charge 
was made in the complaint(2). The powers of a District Magistrate 
directing further inquiry into any complaint are limited to the cases 
mentioned under* this section and an order passed under section 247 of 
the Code docs not fall within the purview of the secttonfS). 

Discharge of accused. — The rule of law is firmly established that 
generally speaking further inquiry after discharge is improper unless 
the order of discharge is manifestly perverse or foolish or 'is based 
Upon a record of evidence which is obviously incomp]ete(4). An order 
under this section cannot be made where the District Magistrate who 
has not seen the ^vitnesses takes a different view of the evidence from 
that formed by the trial court(5), or where the order of discharge 
was passed by the trial court after a full and complete inquiry(6) 
and there is no further evidence(7), or where the nature of the case is 
such that the courts are liable to take different views of the evidence 
and of the probabilities(8), or where the Magistrate has dealt at 
length with the evidence and recorded what appear as sound reasons 
for the dtscharge(9). If the order of discharge Is not perverse and 
there is no suggestion of further evidence for the comiog further 
inquiry should not be directed(lO). Further inquiry should not be 
ordered unless there is palpable error in the order of tbe lower 
caurt(ll). Misappreciation of evidence is no ground for further 
ipgutry(12), nor can it be ordered on tbe bare chance of an 


r>, o* -- 


(3) Jiindra v nhftgu'ant, 77 I. 0. 
305=s25 Or S69 ^ 



(6) Zabar Singh v, Pam Sarup, 85 
T.C 72e>L R. C A. 47 Cr —26 Cr L, 
J 682; £mperor T. Ddai liaJ.HA, 
£91; ffalam AHv. Crown, 4 t^b. L. 
J. 411; Untrao Phan » Emperor.Sl 
A. L. J l9i; In re HaratnaJh 19 
Bom Jj R. 350. 

(6) J^ot^ Muhammad r Crown, 7 
Lftb L J 916=>26 P. L. R. 193=26 Cr. 
L J. isse^sg I. c a72=»A i.R. 1925 
L. 395; Khan Zaman r Emprror, 
26 (>. L 3 i3t7\Ct, Eurgah Prasad 
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Lnh.' Ij. j 252-90 I. C. 292=A. I B 
1925 Ii. 439 : Kishrn Chand r. Em- 
prror, 21 Cr L. J 571 ; Sh'oeharan r. 
Entperor, 91 N L, R. 88 ; Kalin v. 
Crown, 4 l.fth L J. 4(1 ; Naelr 
Ahmad r Empernr, A. 1, H. 1931 A 

944= - • ” 

Sh 

860 ' . ■ 

1934 Fesh 62 ; bat see Peary Edl «, 
Sagar Mol, 49 A. 230=27 Cr. L. 3. 
1130-97 I. C 650=L. R.7 A. 176 Cr.- 
35 A. L. J. 49=A. 1. R, 1927 A, 5S. 


(9) Bh^o V Emperor, 394 P. L. R. 


(10) Emveroi v. Alam, 49 A. 879. 

(11) ijulouv Emperor, 31 Cr. T,. J. 
475-1929 0. 765=123 1. 0. 240=60 Cr. 
Zi 7. 934 


(12) Bageshwar v. Emperor, 81 Cr. 
Ii J. 417=1930 Nag 101 : Lakshmi v. 
Jdeltala, SI AT, 133; but see Kallu t. 
Crown, 4 Lah L J, 411 and Begrai 
1. Crown, 10 8, L. R. 68. 
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Divisiosal Magistrate cannot properly withdraw a case specifically 
referred by bis superior, the District Magistrate, nor can the latter pro* 
perly Insist on repeated further inquiries without fresh evidoDce(l). But 
a Sub'Divisional Magistrate who has been directed to make a further 
inquiry may send the case to a second class Magistrate for the purpose 
of making further inquiry(l). 

Cases where further inquiry may be ordered. — It may be made 
into a coaiplaint which has baen dismissed under s. 203 or under 
s. 20t (3)(3), or into the case of a person accused of an ciTence who 
has been dischargedfl). A District Magistrate has jurisdiction under 
this section to order a further inquiry m the case of persons discharged 
under section 494 of the Code(5). But an order under s. 249 is neither 
one of dismissal of a complaint nor is it an order of discharge, and there* 
fore, this Section has no application to such an order. Hence theDistric*- 
Magistrate has no jurisdictioo to quash an order under s. 249 and due t 
further inquiry into thecase(6). 'Anorder under section 209 (2) on tie 
ground that the Magistrate has no jurisdiction to entertain the complaint 
does not amount to an order of discharge and it cannot be revised 
by the Sessions Judge under this section!?). Further inquiry under 
this section means an inquiry of the same nature as was previously 
held under s. 202(8), but it is not confined to further inquiry under 
that sectiQo(9). Ko further inquiry can be directed when no com* 
plaint was made against a person and no regular process was issued 
against bim(lO). A Magistrate's order directing a case reported to him 
by the police, under s 175 of the Code, to be struck olT, is not a 
judicial order dismissing a complaint which can be reviewed by the 
Sessions Judge(ll]. This section contemplates that where a complaint 
has been dismissed under section 205 the revisional jurisdiction of tbe 
District Magistrate can be invoked irrespective of tbe consideration 
whether tbe dismissal is legal or i]legal(12). Where a complaint 
which contained several charges was dismissed in respect of one of 
tbe charges, and the complaint was dismissed merely on the report of 
the President of a Panchayat without giving tbe complainant any 
opportunity to substantiate bis case, it was held that there should be 


( 1 ) Emprezi t. aS'anfaram, Rat. Un. 
Cr. C SIS. 

{2)2Weir5M 


(6) Emperor ▼. Shri Pal, A. I. It. 
1934 A. 17=1934 Or. 0. 45-1934 A.I1.B. 
341=1471.0 1028-1934 A. L.J.8CO= 
35 Or. h. 3. 564. 

(7) ;S’o5romafiia t, 

Cr. P.O.-97 


(1933) SI. W. N.ai7-37 L. W. 647-A. 
I. R. 1933 SI. 413=144 1. P. 519-34 Cr. 

L.3.eoo 

(8) Eamehandra v. Satyahhama. 
1081.0. 328 = 10 A. I. Cr. B. 25-29 
Cr L.J 372=0 P. L. T. 459. 

(9) T. Etnperor, A. I. R 1931 
Rat. 50=130 I. 0.529=32 Cr. L. J. 548 
=19 P. I*. T. 729 ; liana Singh ▼. 
Emperor, A. I. B. 1929 I’st 64i-l2C 
t C. 146-81 Cr.Ii J, 961-9 P. 155. 

(tO) Amlar AUr, Ajab AU, 39 P. 
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(11) Empress v. Eamsu, Rat Un. 
Or O 621 ! cf Earn Snigit y, Eirui, 
A. I. E. 1935 Pftt. 69. 

(12) Sadhu CAoron t Bgjei, 8 Pat 
L. 3. 316, 




1640 THE CODE OF CRIMINAL P800EDDBE [Chap. XXXII. 

Where after the Issue of warrants against certain persons the Magistrate 
does not tbinh it necessary to proceed further, the termination of the 
proceedings against them is in effect an order of discharged). The 
discharge must be such in law, substance and effect. No formal order 
is necessary to enable the revising authority to direct further ioqmry(2). 

No further inquiry where accused acquitted. — It is only, when 
an accused person has been discharged by the Magistrate, that the revis* 
ing authority has jurisdiction to interfere under this section. But, if the 
Magistrate acquits the accused, the revising authority has no such 
powerO). Since an order under section 247 of the Code is one of 
acquittal, and cot one of discharge, no further inquiry c^n be directed 
under this section(4). Even if an order of acquittal was pissed in a 
warrant-case without any charge having been framed and evidence for 
the defence taken, still it cannot be a subject of revision under this 
section(5). It is certainly hard on an accused to be denied the advant- 
age of an acquittal after full inquiry merely because the case was not 
considered strong enough even to justify a charge(6). A 
Sessions Judge has no jurisdiction to order further inquiry, under this 
section, in case in which an order of discharge amounting in effect to one 
of acquittal was passed(7). 

Order directing the withdrawal 0 / prosecution and 0 / process 
against accxsed.^Wbere on the acquittal of a co-accused, the 
other accused, against whom process of arrest had bsen issued, 
surrendered before the Deputy Magistrate, and he passed an order 
directiog that the accused should not be proceeded against and that 
the warrant and other processes issued against him be withdrawn, 
held, that the order was not one either under $. 203, of dismissal of a 
complaint or an order of discharge of the accused, and that the District 
Magistrate bad, therefore no jurisdiction under s. 437 (now this section) 
to set aside the order and direct the retrial of the accased(8). 

No further inquiry where no accusation of “ offenco".— This 
cection (formerly s. 437) now contains the words “any person accused 
of an offence," instead of “ any accused porsoo, " and hence does not 
include persons against whom proceedings are taken under Chapter 
VIIl(9), The fallowing decisions which held the opioioa that under 


( 1 ) MoulSingltr, itahabir Singh. 
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( 2 ) Nagendra ^^athy. l\arb 8C.W. 
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cffence comirR to liRbt(l), when there is no prospect of 
public advantage by reopening cise(2); nor should it be ordered 
unless there is possibly only one conclusion, vis , that the accused is 
guillyO). 

Grounds Vield good— Whttt it appeared to the High Court that 
the Magistrate who had discharged the accused had wrongly omitted to 
take into corsideralion the admission made by the accused the High 
Court considered that the inquiry nas necessarily incomplete and 
imperfect, and directed a further inquify(4). Further inquiry will be 
ordered where the evidence has not been properly appreciated(5). or 
where the order is manifestly perverse or foolish or is based upon a 
record of evidence which was obviously mcomplete(6). A mistake of 
law or iiregulaniy in the proceedings IS a sufficient ground for direct- 
ing further inquiry!?). 

Improper discharge. — Where a Deputy Magistrate discharged a 
person accused of an offence on the ground that the evidence was losuffi* 
dent for a conviction, the Magistrate of the District recorded an order 
stating thvt in his opinion the accused had been improperly discharged, 
and directing under s. 437 (now this section) that further inquiry should 
be made, and the accused called upon to enter upon his defence. He was 
fried by the Magistrate of the District convicted and sentenced ; but the 
Witnesses for the prosecution were not recalled. It was held that the sub- 
sequent proceedings of the District Magistrate were bad inasmuch as the 
coovictioQ was based practically upoo evidence not recorded in the course 
of a “ further inquiry " before him, but upon evidence recorded by the 
District Magisitate(4). Where a pttsoo has been imptcpeily discharged 
DO reference to the High Court is necessary, the District Magistrate can 
bimseU order a fresh inquiry(9). The intention teems to be to give 
reTisional jurisdiction to the Sessions Judge or District Magistrate iQ 
cases of improper discharge concurrently with that of the High Court, 
and thereby to obviate the expense and iticoQvenieDce which the neces- 
sity to record to the High Court might in some cases entail(lO}. 

Order of discharge in substance though not in form — Where an 
order by a Magistrate is au ordtr of discharge in substance though not 
in form, it is open to the Sessions Judge upon a motion being made to 
him by the complainant to make au order for further iDquiry(ll), 
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Uo. Cr. C 088 

(10) Empre'S v. Halos voalamhi, 
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held that further inquiry in this section, implies the taking of additional 
evidence and not a mere reheariog(l). There are, however, cases in 
which a further inquiry directed under this section may be a mere 
reconsideration of the evidence already taken, e g-, where the order 
of a discharge is manifestly perverse or foolish, and not in all cases, 
of taking additional evidence(2). But in cases where the trying Magis- 
trate has discussed the evidence carefully and has given sufficient 
reason for the discharge of the accused, and no fresh evidence is likely 
to be produced on further inquiry the superior court should hesitate 
before, exercising its powers under this section to order further inquiry, 
unless there are palpable errors in the decision of the lower court(3). 
In the further inquiry ordered under this section, the accused may meet 
the case for the prosecution by producing rebutting evidence. The 
Magistrate may also take the evidence which he has omitted 
to take(4). The further inquiry, which the District Magistrate may 
order is an additional investigation of the fact, or a re-consideration 
of the evidence by the Magistrate, whose order is set aside, or a new 
inquiry before another Magistrate. But there is no authority in the 
Code for a different Magistrate from the one, who originally made 
the inquiry, taking the record of evidence recorded by the latter, 
treating as recorded by himself, taking a different view of truthful* 
ness of the witnesses whose evidence bad been recorded, and then 
proceeding to try and convict the accused on that evidence(5). 

Interference with order of discharge when justified — An order 
of discharge can be set aside by tbe District Magistrate only if there 
IS any irregularity or illegality in tbe proceediDgs(6). A District 
Magistrate cannot set aside an order of discharge and direct further 
inquiry, if he finds no irregularity, illegality or impropriety in the pro- 
ceediags(7]. la coasidenng whether a person has been Improperly 
discharged by a Magistrate, the High Court is not restricted to an 
error of law only, but may order a further inquiry where prima facie 
tbe evidence establishes a case against the accused to which be should 
be required to enter in bis defeoce(8}. But Sessions Judges and District 
Magistrates should use tbe powers under this section sparingly and 
with great caution and circumspection, especially m cases where tbe 
questions involved are mere matters of fact(9}. Tbe Judge should not 
lightly set aside tbe order of dismissal of complaint but should only 
do so when it is clear that there bas been a miscarriage of justice(lO) 
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sectioQ 436 a Di'lrict Megistrale had jmisdictiOD to revise the case of a 
person who bad been called upon to Rive security and was discharg- 
ei3(l)harabeea saperceded fro tan(o> The law has been altered to bring 
in conformity with the decisions which held that the provisions of 
section 436 were not applicable to persons against whom proceedings were 
taken nnrfer Chapter V11I(2). A District Magistrate has thus no juris- 
diction under this section to take op in revision ; and order further 
inquiry into the case of a person against whom proceedings under 
section 109 were taken and who was discharged under section 119. 
Snch a person IS not a “person accused of any ofTeoce " within the 
meaning of this section[3). Ilut be can, under section 438, report the 
result of bis etamination of the record to the High Court, which will 
then pass the necessary orders(4). Proceedings under s. 133 and Chap- 
ter X are not covered by this section and a Sessions Judge has, there- 
fore, DO power to order further inquiry lo the case of such proceedings. 
He would have power, however, in a proper case to make a reference to 
the High Court under s. 438(5). Similaily, prcceedmgs under section 
144 do not refer to any offence ; and no further inquiry can be directed 
ID a case under this sectioo(6). So also, a District Magistrate has no 
power to order further inquiry in a case where an application under 
8. 145 has been rejected. AH that the District Magistrate has power 
to do in revision Is to make a reference to the High Court under 
8.^ 438(7). The liability to pay maintenance is a civil, and not a 
crimioal liability ; an application for mainteoance is not, therefore, a 
complaint and no further inquiry can be directed in a case under section 
8. 488(8). 

When further inquiry may be directed.—A Sessions Judge or a 
District Magistrate bas jurisdiction, under this sectioo, to order a further 
inquiry or a re-heariog upon the same materials, which were before the 
Subordinate Magistrate, if there Is do further evidence forthcom* 
icg(9). Further inquiry under this sectioo, does not in all cases mean 
a taking of additional evidence but may be re-heating and re-consider- 
tioQ of the evidence already taken(lO). But in some cases it bas been 
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order further inquiry, under this section, himself frame the charge or 
order the subordinate Magistrate to frame the charge and try the 
accused. The District Magistrate may, under the other part of tbs 
section make the further inquiry himself and frame the charge in the 
course of such inqmry(l). 

Powers of Magistrate making inquiry — Where a further inquiry 
is ordered under this section into a complaint which has been dismissed 
under s. 202, tbe ^lagistrate directed to make the further inquiry has 
power forthwith to issue process against the accused persons after 
holding the inquiry, and to commit them to the Sessions Court if the 
offence to be tried is triable by that court. In such a case the Magis* 
trate has power to dispense with a preliminary inquiry under sec- 
tion 202‘2}. But in some cases it has been held that a Magistrate 
directed to conduct a further Inquiry must not issue process until be has 
conducted a preliminary inquiry under section 202 and exercised bis 
judgment that It was a ^t case in which (he accused should be sum- 
moDed(3). Even if he ts bound to conduct such a preliminary inquiry, 
summoning the accused before making such an inquiry is a mere 
irregularity which will not vitiate the commitment unless the accused 
has been prejudiced lhereby(4). Ordinarily, when further inquiry is 
nrdered into a complaint dismissed under s. 203, the Magistrate cannot 
again act under s. 203, but must proceed under s. 20-f and inquire into 
end try the case(5). But it has also been held that a Magistrate 
bolding a further inquiry ioto a complaint which' has been once 
dismissed under s. 203 can again dismiss the complaint under 
8.203(6). If the inquiry ts directed to be held by a Magistrate other 
than the officer who held the first ioquiry, be should take the evidence 
de »ovo and cannot proceed on the evidence already takeo(7). But the 
Officer who held the first inquiry may lake the evidence which he has 
omitted to take(8). A Magistrate who conducts the inquiry which 
has bsen directed and comes to the conclusion that a pritna fctcie case 
of an offence triable by him has been made out has jurisdiction to try 
it and convict or acquit the accuscd(9). The Magistrate who is directed 
to make further inquiry cannot question (be propriety of the order(i0}. 
A prosecution lawfully revived, must be dealt with in accordance with 
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or there is possibly only one conclusion that accused is guilty(l). 
Further inquiry should be directed m special cases and for cogent 
reasoc<(2). It cannot be ordered on the bare chance of an ofTence 
coroioR to liKht(3). when there is no prospect of public advantage by 
re opening the case(4). The District Magistrate is not authorized to 
order further inquiry under this section m a case where the lower 
court bas found tbat the essence of the niatter was of a civil nature 
and that the question was m reality one to be fought out in a civil 
court(5). Mere lapse of tinfie is not sufiicient ground for refusal to 
order further inquiry, if the court feels that an offence has been com 
muted which should be inquired toto(6). But if the accused bad been 
subjected to material inquiry three times, be should uot be harassed a 
fourth time(7). 

Powers of courts directing further inquiry —When ordering ^ 
.further inquiry in respect of a complaint which has been dismissed 
under seciioi 203, the Sessions Judge cannot direct that the accused 
be summoned, but bis power is restricted to making an order for .a 
further inquiry of the same action as that which has been already 
made. I *, a further inquiry under section 202(8). This section does 
not authorize a Sessions Judge or District Magistrate to take evidence 
or to direct evidence to be taken supplemeoting the evidence given ip 
the lower court. He is authorized to direct a further inquiry, but not 
to take e\idence or direct evidence to be iakeD(9). All tbat a District 
Magistrate can do under this section is to direct further inquiry, leaving 
it entirely to the inquuiog Magistrate to determine whether or not the 
evideoce justibed the accused being charged and put on bis tnaUlO). 
An order for retrial should not be made in the guise of an order for 
farther iQquIry(ll). The District Magistrate bas no legal authority to 
fetter the Subordinate Magistrate in the exercise of bis judicial discre- 
tion and to suggest a committal to the Sessions(l2). The District 
Magistrate is wholly wrong in directing a Magistrate eubordihate 
to him that the latter should pass such and such order In a cas^ 
pending judicially before him(13). It is improper for the superior 
Magistrate to write a judgment which is piactically a mandate 
to the subordinate Magistrate(l4) The Sessions Judge or 
District Magistrate cannot in the exercise of the power to 
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order further inquiry, under this section, himself frame the charge or 
order the subordinate Magistrate to frame the charge and try the 
accused. The District Magistrate may, under the other part of the 
sectiou make the further inquiry bimseif and frame the charge in the 
course of such inquiry(l). 

Powers of Magistrate malting inquiry — Where a further inquiry 
is ordered under this section into a complaint which has been dismissed 
under s. 202, the Magistrate directed to make the further inquiry has 
power forthwith to issue process against the accused persons after 
holding the inquiry, and to commit them to the Sessions Court if the 
offence to be tried is triable by that court. In such a case the Magis- 
trate has power to dispense with a preliminary inquiry under sec- 
tion 202'2). But in some cares it has been held that a Magistrate 
directed to conduct a further inquiry must not issue process until be has 
conducted a preliminary inquiry under section 202 and exercised bis 
judgment that it was a fit case id which the accused should be sum- 
mooed(3]. Even if he is bound to conduct such a preliminary inquiry, 
summoning the accused before making such an inquiry is a mere 
irregularity which will not vitiate the commitment unless the accused 
has been prejudiced thereby(4). Ordinarily, when further inquiry is 
ordered into a complaint dismissed under s. 203, the Magistrate cannot 
again act under s. 203, but must proceed under s. 204 and inquire into 
and try the case(3). But it has also been held that a Magistrate 
bolding s further inquiry into a complaint which' has been once 
dismissed under s. 203 can again dismiss the complaint under 
8.203(6). If the inquiry Is directed to be held by a Magistrate other 
than the officer who held the first inquiry, he should take the evidence 
de novo and cannot proceed on the evidence already takeD(7). But the 
Officer who held the first inquiry may lake the evidence which he has 
omitted to take(S). A Magistrate who conducts the inquiry which 
has bsen directed and comes to the conclusion that a prifiia facie case 
of an offence triable by him has been made out has jurisdiction to try 
it and convict or acquit the accused(9). The Magistrate who is directed 
to make further inquiry cannot question the propriety of the order(10}, 
A prosecution lawfully revived, must be dealt with in accordance with 
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{'i) Itadha ViQzart^ Emj etor, 1C4 
I. G. C33»-0 Tat L. T. 12=23 Cr L. 3. 
867=A. I. B 1028 Pal. 13=9 A. J. Cr 
E. 61 : SUa JIamv. KavtiVa. Joo J. O 
.^nc=;0 A. t. Cr. R ?26=29Cr.L. J. 
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(4) 2/ema Singh r. Smperor, P Pat* 
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S. 43G i or REFEnESCE AND REVISION Ifilfe 

Uw in. the same manner in which a prosecution originally instituted is 
dealt with(l). 

Notice to accuicd.— Alihoogh there tvas nothing in s. 437 of the 
Code recder.ng it incumbent to Ri\e notice before directing a further 
inquiry, a court, it was held, would not be exercising a proper 
discretion if, before ordering a further inquiry, it did not give notice to 
the accused to show cau<e Pgaiosl that ordfr{2). Under the old section 
It was hild that when a complaint was dismissed under section 203, it 
was net cfce««aiy to issue notice to the accused personfj). Section 437 
of the old Code, howe\er, bas been nmendrd under the new Code and a 
pro\lso to the following effect has been added : ‘provided that no court 
shill mahe any direction in this seclioo for inquiry into the case of any 
person who has been discharged unless such pe*son had an opportunity of 
showteg cause why such direction shou'd not be mide’’. It is clear, 
however, that this proviso cannot apply to a dismissal of a complaint 
under section 203 : it only applies to the case where an accused person 
has been discharged(4]. Where a complaiot has been dismissed under 
s. 203 or s. 214, id conttadietton toan accused person being discharged, 
no notice to the person against whom the complaint was made is neces* 
sary before further inquiiy into the case can be ordeted(5). But where a 
complaint is dismissed under s. 203 after giving the accused an oppor. 
tnsity of being hetrd, an order directing further inquiry into the case 
Qsder this section should not be made without giving notice to the 
accuied(6). Where a mao has been discharged after full inquiry by a 
competent court a revislooat court will exercise a proper discretion in 
allowiog him an opportooity of showing cause before ordering a further 
inquiry or before ditect'mg re^opeoiog of the case. ^ It is a principle of 
Bntish crimioal law that an order to a man's prejudice should not be 
made without due notice to bim{7). The proviso makes it obligatory on 


U) JE’pjprfw T, T M. 451; 
Emperor 'T. lltm Jiirarg, 4 L. 1). It. 
42(13). 

(31 SariVat'i. EnluUa, 16 C. COS ! 
•Jaihi T. Suphal. 3 C. W. V. 190 ; 
Eulla V. Emperor, 2 P. B. I'H)! Cr ; 
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^R 479; Emperor v. Muhand. 6 
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In re, 3 Weit 315 ; Jot; Copal r. Empe- 
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(7) Voidayaiialh t. Emperor, ® 
Bur. L T 133 ; Emperor v. Chalar 
Ghvlam. A. I. B. 1933 6. 299. 
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a court not to pass an order under the section until the person discharged 
has bad an opportunity of showing cause(l). An order directing ‘further 
ioduiry without notice to the accused is illegal{2). It was not so under 
the old lawt3). Such notice and an opportunity to show cause why 
the order should not be made, can be given without impropriety after 
such person has been arrested and brought before the court(4). But a 
notice of this kind is for the benefit of the accused who is under no 
obligation to avail himseif of the opportunity and if he does not, the 
District Magistrate is competent to pass an order for further inquiry in 
the absence of the accused persoD(5) 

Recording reasons ‘—It ts the duty of a revisional authority to 
record its reasons for setting aside an order of discharge and to show 
that the order of discharge is improper(6) and such revisional jurisdiction 
cannot be said to have been properly exercised without assigning solid 
and sufficient reasons for doing so(7) inasmuch as the High Court, cannot 
m the absence of such reasons, exercise supervision over the proceedings 
of Magistrates and Judges and also because it is fair to the person whose 
liberty is going to be affected by such order, that he should have notice 
of the grounds on what the futtber inquiry is going to be made(8). An 
order of a Sessions Judge selling aside an order of discharge without 
solid and sufficient reasons is bad in law(9). If an order for further 
inquiry does oot specify reasons it is liable to be set aside(lO), It is not 
ordinarily desirable that a District Magistrate, in orderiog a further 
inquiry, under this sectioU( should make a detailed examioatlon of the 
evidence and give elaborate reasons, because that might prejudice 
the trial afterwards : but iC is desirable that be should give enough m 
the shape of reasons to show ibat bis order is proper(ll). In a Burma 
case the words used were : ' I have translated and considered the whole 
of the evidence on the record, and the couclusion to which I have come 
IS that there must be further inquiry ”, It was held that these words 
showed ample reasons for the order, and that it would have been improper 
for the Sessions Judge to comment oo the evidence in detail(12). 

Interference by the High Court.— 'A person aggrieved by an order 
passed by a District Magistrate in revision, may apply to the High 


(1) Chhajju V. BeJian, A. 1. B. 1933 
Lab 10ie(!i)*S5 P. L R. 149. 

(31 Sagar t. Bmperor, 1923 A. 132"» 
23 Cr L J 70 , Emperor v. Bhagwan 
Das, 56 A. 285 ; Emperor v. Nga 
Kyaung, A. I. K. )034 Rang. 181 

(3) Empreai v. Haanu, 6 A. 367 ; 
U. B. R. (1897—1901) 100. 

(4) Girdhari r. Emperor, 12 0. W. 
N. 832 ; Sahib Kour v. Kaaim, 14 1’. 
R. 1891 Cr : Wahed AU v. Emperor, 
es C. 1090 ; laeal ▼. Empreai, 17 P. 
R. 1695 Ct. 
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S 0. L J. 43=3 Cr. L. J. 120 ; U. B B. 
(1917) 2od Qr. 16. 

(9) Raridaa Sanyal v SariluVa, 
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Cocrt ia revisijT withoni first miVirR an application to (lie Sessions 
Jnife(l). Where Pith»r the S»^«ioa Jnige or the District MaRistrate 
has had tn appltcatioa ,{) revision in the «ame matter before them, 
caved by either rattv, the other local district court svoulil have no 
jonsdiciiaa to hear a further application in the same mattet(2). An 
order of a Sessions Juice or n District Mac^trale settinc nsido nn order 
of discharce is liable to lie reviewed bjr the Htch Court as a court of revi- 
sion. If, in iny case, the High Court were to find that the toivcr court 
had set as-de an order of dischatce on insiitTicient croumfs, or that while 
there were cood crourds for settii'c <( aside, the lower court h.as m.ade 
an order irapprcpnate to the acts of the case, the HiRh Court would be 
acticR properly la revistrc the crJrtfd) Where the order of the Sessions 
jnicefor further inquiry do*s not state any proper crounds it is liable 
to beset aside by the Hicb CQJti(t). Dut the UtRh Court will not 
interfere in revision where the Sessions Judge orders further inquiry 
after koi''c carefully tbrouch the evidence and coming to the conclusion 
that the findirg of Itjirg ^taclstrate is either perverse or in all probabi* 
fity wro'ig cr manifestly at variance with the evidence which he has 
recorded(5). 


437. When, on OKAiiiininj; tlu' roconi of any case 
Power to cedcT uiidor soclion 435 OP othorwi'oc, the Ses* 
wtaauarflt, pion** Jtitlce or District Maglstrato conai* 
that such case U triable oxcliisiroly by the Court of 
Session and that an accused person has boon improperly 
dbcharced hy the inferior court, the Sessions Judge or 
District Maci«trato may cause him to bo arrested, and 
®ay thereupon, instead of directing a fre^h inquiry, 
order him to bo committed for trial upon the matter of 
'^hich ho has been, in tho opinion of the Sessions Judge 
Or District Magistrate, improperly discharged. 

Provided as follons: — 

(a) that tho accused has Iiad an opportunity of 

showing ca\i«o to such Judge or Magistrate 
why tho commitment should not be made ; 

(b) that, if such Judge or Magistrate thinks that 

the evidence shows that some other offence 
has been committed by the accu«od, such 
Judge or Magistrate may direct the inferior 
court to inquire into such offence. 

The old sections 436 and 437 have been transposed and re nura. 
bered as s. 437 and 436, respectively. Section 437 differs m important 


863. 

(i) Ibid. 

(3) Haridat v. Sariiulla, 13 0- 


(4) Nagendra Nalh v- Mr. Korh, 
8 0 W. N. 456. 


(5) KarhlfU''. J’lgannalh, ll C. L. 
Vu-XO. VV.-N. S03-36 (’r. L. J. 
53-87 I. n. 111-10 O. ..1 .4. li R. 
76— A. I. R. X93S Oudb ISO. 
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particulars from s. 436. S. 437 is mainly iotended to meet the case 
where a Magistrate wrongly considers that be has jurisdiction to try 
certain case and proceeds to try that case, and where the Sessions Judge 
or the District Magistrate considers that the facts alleged show a case 
triable exclusively by the Court of Session and that the inferior court 
has improperly discharged an accused persoD(l). 

On examining the record. — An order under this section must be 
passed on the examination of the record of any case as it stands when a 
Session Judge takes it up for coasideratiOD(2), This section refers to 
an examination by the Sessions Judge or the District Magistrate. The 
High Court in revision can also direct commitment of an accused to the 
Court of Sessiao(3). 

“ Or otherwise.” — These words mean not “ in other way whatso- 
ever” but in any other way provided by the Code(4). The reason for 
exercising the powers under this section must arise upon materials to be 
found on the record, and not upon extraneous matter(5). 

Sessions Judge or District Magistrate. — In a case triable only by 
the Sessions Court, to which this section applies, if the Sessions Judge 
or District Magistrate is satisfied that, on the evidence there is clear case 
for a committal, and that there is no reason for desiring a further 
consideratioQ by the Magistrate it would be, ordinarily bis duty to 
direct a committal under this section and not to order further inquiry 
under the last section. In a case oot triable only by the Court of Ses- 
sioDS, it would ordinarily, be bis duty under the above circumstances to 
refer the ease to the High Court, which can make a suitable order, and 
not to direct further inquiry by a Magistrate(6). Under this section, 
the Sessions Judge and the District Magistrate have co-ordinate powers, 
in a case exclusively triable by a Court of Session, either to order 
commitment upon the evidence already taken or to direct a fresh inquiry, 
if the Magistrate has improperly discharged the accused(7). An order 
of a District Magistrate refusing to call for the records and commit to 
the Sessions au accused person while the charge against him is still 
under inquiry before an inferior Magistrate is not an order refusing to 
revise an order of discharge aud a Sessions Judge may order committal 
of the accused to the Sessions Court after his discharge by the inferior 
Magistrate(8). A Sessions Judge may, under this section, after a 
Magistrate has discharged au accused person, order the Magistrate to 
commit the accused person to the Session(9}. Whether be will do so or 
not is within the discretion with the exercise of which the High Court 
will not ioterfere(lO). When an application is presented to a Court of 
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1936 A. 8C6 
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Kalu Sandu, Eat. Un. I r. O. 837. 
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83. 
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it tis to r 2 wet to tefff the to a District Masi^lrate 

whr«e Ccctt »s cte, ret cf ir.fetict, hut of concrirrcrt jutj^dicnon 
»fti the CosTt cf Sf'*’on fer the rotpose^ of this Ch\ptrr(l). 
Tbs D «tnct Macistrate may act of ht» own motion, quite 
irieperJtct cf an crier ftem the Court cf Sp«*’or(i), The worj 
*D strict M»eu«a‘e’ m thi« *ectia3 inc!uJr« a I’KtncI MacKtrate 
rpecufly ftircaetri B"dfr of the CoJefJI. A Sfs<ioca Juii;o is 
cesrsfee: la crier a further irqmry into the ca«e of an accused person 
»bo b« beea itsch.irced by a District Mas«stta:e empo«\etcd under 
iba: jectiaafD, Aci a District Maci«trate ha« power to roviso an 
crier of dischatc* rraie by a Macisttate hasicR powers ueder section 30 
in a case triable only bj a Couit of ^ession{5). 


ef Jeirf cr *t./.''itir**jf — The Joint Se«- 

siarj Jeice cancat fterci«e the powets of the Seesione JiijRe under 
Ibis Chapter. Itis erder ditrctirc a comnutial to Sessions in R cRSfl 
discharpef by a Macistrate was set aside by *he H'Rh Court, leR'irs 
rttathe Sellers JuJee, if a rtoper fa*e be made out to order a 
cotantitfal as to civ e such ether iiiecttoa disposirc of the apphcaiien 
ts ht shall tbirt just an expeJifPt(6). 

Prtt!Jercy Mai^sirtilts.—'ihii jtcti'on Jots nol orrl)' to Prtsi- 
JKCT llif:istratts(y). 


Eiclusiitlr (rinilt ry o Court or Stst.Vis.—Tbtso stotjs means 
aa efftree sbostn so ttiablo in tlio eisblb column ol Ibo secoaJ 
ScitJcle 10 tbe CoJtlEl. As an olence nnJet section 307. I. P. C„ is 
tiiaile escitj'ivelj b, a Const ot Session, the Sessions lojE' 
iatisjicionnniet (his section to direct that 

beta Ji.chatRed cl that oPenco sboolJ be commi.tej (or triaTO A 
Sessioas tnJee has cot no nonet to order commitment to Sessions in 
case, ,hicb “e not eselnsivel, ttiabl. by Con,, of * 

Session, Jodce.nctinc under 5s. 435 and 435 “Ttil i 

to Che Stssiccs Cooit ot no accused vrbo has ?'^g 3 

Snh.Macistrate ia a preliminary inqmty into 

and 471 ot the In Jiao Penal Code lot 'MK«» “ ‘’TiSencernte not 

hems a Government ol India '(i. Sessions Judee caonot 

esclasively triable by » Court ol S's'io”*''”- d „s in cases 
order a Macisirate to commit an a«ii ^ toj.jn peual Code. In 
lall.ac under ss. 457 and 380 ot s. 411 ol tbe Inman ir 
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such cases he can only order further inquiry(l). Where a Subordinate 
Magistrate discharged an accused under section 209, Cr. P. C., the Ses* 
sions Judge ordered the committal of the accused to the Sessions after 
setting aside the discharge. It was held that section 437 under which 
alone a revisiona] court can order committal relates only to cases triable 
exclusively by the Sessions Court and that in other cases the proper 
procedure would he to order further inquiry under section 436(2). , 

Committal for offence not exclusiveljr friable but intimately 
connected. — Where an accused is discharged of an offence exclusively 
triable by a Court of Sessions, a Sessions Judge can commit him on a 
charge not exclusively triable by a Sessions Court if it is intimately 
connected with a charge exclusively triable by the Sessions Court 
and forms part of the same transaction, but, he has no power to 
commit for such an offence where it is of a totally different cate- 
gory of offencesO). Where an accused is discharged of an offence, 
under s. 43b, Penal Code, be may be committed by the Sessioos 
Judge for trial for an offence under s. 427, but not for one 
under s. 380(4). Where a Magistrate of the first class, after 
holding an inquiry into offences under sections 408 and 477-A 
of the Indian Penal Code, discharged the accused and the District 
Magistrate, actiog under this section, committed the accused to the 
Court of Sessions on the same charges and the accused applied to the 
High Court contending that the order of the District Magistrate was 
without jurisdictioo, as primarily the case against him was under s. 408 
which was not triable exclusively by the Court of Sessions, it was held 
that the District Magistrate was competent to commit the accused as 
in this case the charge of falsibcatton of accounts was one of the 
substantial things against the accused ; also that the District Magistrate 
could add a charge under section 408 if it was so intimately connected 
with the charge under section 477-A as to form part of the same 
transactian(5). 

Discharge on conviction or acquittal for minor offence'— The 
language of this section requires that the case should be triable 
exclusively by the Court of Session, but it does not go on to state that 
an accused person has been improperly diiacharged on such a charge. 
On the contrary the section merely says that it requires that an 
accused person has been improperly discharged' by the inferior court. 
These words are general and cover a discharge on any kind of charge 
and not merely a discharge on a charge of an offence exclusively triable 
by the Court of Sessioo(6) Where in a case the Magistrate being of 
opinion that there is no evidence to warrant a charge for an offence 
exclusively triable by a Court of Session, tries the accused of a minor 
offence and acquits him, a Sessions Judge has jurisdiction to make an 


(l) Subf>a Natfitir v. Empe’-or, S 
Cr. Mad I. C. 788<=(1939) 
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193S A. see. 
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crdet order ihi? sect>on directmcn furthet inquiry, to be made and a com- 
imttil to ihf SesMoni(l). ihou^b theie is authority to the conltaiy also(2). 
Wbete BO accused to ha^e committed culpable homicide, bis 

conviction by a Macistrnte for a mipor oflence does not prevent bis 
trial for murder, etc. Tne Sessions Judgr, if he thinks there is a 
finrna fade ca«e, may call on the accused to show cause why a 
coTiroilment should not he ordered and may, thereafter, order his 
commitment under this section, if satisfied that there is a sufficient 
cause fsr itt3). 

When Magistrate cannot pass adequate sentence —A case 
does col come within the purview of ihi« section merely because the 
District MaRistrate is of opinion that an offence cannot be adequately 
pusishti by a Macist»ate(4). The contrary was. however, held in a 
Burma cate(5). If in cases not fallmR under this section, the 
Distiicl Mat;ictrate thinks that the Subordinate Mapistrate has im- 
pfopeTly discharced an accused, the former should under section 438 
tepcTt the cave for the orders of the IfiRh Court(6). 

*' Improperly ditcharged.** — While m cases exclusively triable by 
the Court of Session tots section empowers the Court of Session or 
District Macistrat* to order a diSchatRed person to be commuted for 
trial by the Court of Session, there is nothinc in the Code which 
«?K«st5 that the Sessions judee or the District Masistrate should Ro 
further than find that the order of discharcc was imprcper(7) The 
dictum of the Punjab Chief Court that further inquiry after discharRe 
it improper unless the order of discharge was manifestly perverse or 
foo!isb(8) does not aoply to a ca«e in which the Magistrate was acting 
only as a court of inquiry and not a trial court(9). Under this 

section, all that the Sessions Judge has to do is to rome to the con- 
clusion that the order of discharge was improper. He may reach that 

coacjnsion. not only on the ground that the order was perverse or 

ujwifeslly unreasonable and inconsistent with ao appreciation of the 
«»»dence in the case, but also oo the ground that the Magistrate has, 
Mwtver competently, taken upon himself the discharge, but further 
he may also in a proper case do so on the ground that he disagrees \yith 
*he appteciatioQ of evidence by the MagistratedO). Before a Sessions 
Ja'fg’ or a District Magistrate, however, orders the committal to 


oAV ^riiAna Tteddi t. Suhlamma, 

« Weir. 514. 

Kat^^a, 20 

EodWo. Bat. Un. Cr 

T ^^Veror t. Dehi Praisad, 6 Cr. 
A- W. 1^.180. 

20S ’ LmfUTQT, 9 Ij. B. B. 

A'wSi’iW/ ° "■ 

I Sustain v. Emperor, 198 

N.749=A. I, B. 1930 

L J. 158-(1930) Ct. ‘ M. 


(e) Emperor Kiru, 10 P- 
ri-=ill 1 ^ 133=19 Cr. L J- ''C4“*31 
p. W It 'l91lCr=205 P L. B Wll , 
loUowed tn A-mperor v. JojarfowCfl. 
110 r^J 334-IO.W. N. 215-10 a 
AA.L. B. eU-25 Ir. 

1. C. 802=11934) A. 1 B-fO)369 
(9) AutadSumin^. 
Srdh«5’-S9cT;£ .1 r=S = U936) cr. 
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such cases he can only order further inquiry(l). Where a Subordinate 
Magistrate discharged an accused under section 209, Cr. P. C., the Ses> 
sions Judge ordered the committal of the accused to the Sessions after 
setting aside the discharge. It was held that section 437 under which 
alone a revisional court can order committal relates only to cases triable 
exclusively by the Sessions Court and that in other cases the proper 
procedure would be to order further inquiry under section 436(2). . 

Committal for offence not exclusively triable but intimately 
connected. — Where an accused is discharged of an offence exclusively 
triable by a Court of Sessions, a Sessions Judge can commit him on a 
charge not exclusively triable by a Sessions Court if it is intimately 
connected with a charge exclusively triable by the Sessions Court 
and forms part of the same transaction, hut, he has no power to 
commit for such an offence where it is of a totally different cate* 
gory of offencesO). Where an accused is discharged of an offence, 
under s. 43o, Penal Code, be may be committed by the Sessions 
Judge for trial for an offence under s. 427. but not for one 
under s. 380(4). Where a Magistrate of the first class, after 
holding an inquiry into offences under sections 408 and 477-A 
of the Indian Penal Code, discharged the accused and the District 
Magistrate, acting- under this section, committed the accused to the 
Court of Sessions on the same charges and the accused applied to the 
High Court contending that the order of the District Magistrate was 
without jurisdiction, as primarily the case against him was under s. 408 
which was not triable exclusively by the Court of Sessions, it was held 
that the District Magistrate was competent to commit the accused as 
in this case the charge of falsihcation of accounts was one uf the 
substantial things against the accused ; also that the District Magistrate 
could add a charge under section 408 if it was so intimately connected 
with the charge under sectioo 477-A as to form part of the same 
transactioD(3). 

Discharge on conviction or acquittal for minor offence — The 
language of this section requires that the case should be triable 
exclusively by the Court of Session, but it does not go on to state that 
an accused person has been improperly discharged on such a charge. 
Oa the cootrary the section merely says that it requires that an 
accused person has been improperly discharged' by the inferior court. 
These words are general and cover a discharge on any kind of charge 
and not merely a discharge oa a charge of an offence exclusively triable 
by the Court of SessioD(6). Where in a case the Magistrate being of 
opinion that there is no evidence to warrant a charge for an offence 
exclusively triable by a Court of Session, tries the accused of a minor 
offence and acquits him, a Sessions Judge has jurisdiction to make an 


(1) Subf>a Naiknr v. Emperor, 3 
Cr L’tvr. Mad 31=143 I. C. 769=(1939) 
M. W. N. 703-A. I. B. 1910 SI 103; 
Jieg.t Ilaniehand, Bat, Uo. Cr, Cas. 
.43. 

(3) lie Sulba Eaikar, 2 Slad. Cr. 
Ca«. 291 •. 

(3) Uijoy Oopai y. i$uar Chandra, 


63 r’. 615-97 I. r*. 659=27 Of. L J. 
1139-1026 C. 1090. 

(4) Ibid 

(5) Getid^’al C/iimanfdtai v, Em- 
pero/-, 15 ( r. L. J. 892- 16 Bom. L. R. 
eO-23 lod Cag. 600 

(6) Alo/d Dm r. Emperor, A. I B, 
1935 A. 366. 
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wisrorieT thU secl'on dupciirc ft further inquiry, to be made and a com* 
miital to ihr S?SMor'(l). ihau;h theie is authority to the contrary also{ 2 ). 
Where aa accettJ arrrats to ha\e comrmtttd culpable homicide, his 
convicticn by a ?d!iE:i*'tTate for n miror ofience does not prevent bis 
trial far murder, etc. The Se*sion 8 JoJce, if he thinUs there is n 
fnmj fitcic ca‘e, may call on the accused to show cause why a 
commitment should net be ordered nnJ may, thereafter, order his 
coamitmeat under this section, if satisfied that there is n sufficient 
cause fsr itlS). 

When hlagislrale cannot pass adequate sentence — A case 
does cot come within the purview of thi« section merely because the 
District MaRisirale is of opinion that an olTence cannot be adequately 
paaisbed by n Macistrate(4) The contrary was. however, held in a 
Burma case(5). If in cases not faUinc under this section, the 
District Mat:i«ltate thinks that the Subordinate MuRislrate has im- 
properly dischitced an accused, the former should under section 438 
repert the case foj the orders of the lIiRh Courl( 6 ). 

‘'Improperly di»charj:ed.***-\Vbile in cases exclusively triable by 
the Court of Session tois section empassers the Court of Session or 
District MaRistrait to order a discharitcd person to be committed for 
trial by the Court of Ses<i 3 n, there is nothing m the Code which 
*u«esls that the Sf«sions Judge or the District MaRistrale should RO 
further than find that the order of discharge was improper(7) The 
d'ciam of the Punjab Chief Court that further inquiry after discharge 
» improper unless the order of disch'trge was manifestly perverse or 
*^bih( 8 ) does not apply to a case in which the MaRisirate was acting 
Ohijf as a court of inquiry and not a trial court(9). Under this 

*««ioc. all that the Sessions judge has to do is to come to the con. 

elusion that the order of di«charge was improper. He may reach that 

e^aclosion. not only on the ground that the order was perverse or 

manifestly unreasonable and inconsistent with an appreciation of the 
'rideoce 13 tjjo but also on thfl ground that the Magistrate has, 

Oft'ever competently, taken upon himself the discharge, but further 
oe may also 10 a proper ca«e do so 00 the ground that ha disagrees with 
the appreciation of evidence by the MagistratedO). Before a Sessions 
J“dge or a District Magistrate, however, orders the committal to 


lieddi V Sulbamma, 
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L J )23**a930) Cr ‘as. 
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(8) Empernr'’ Rtru, 10 P- « 

Cr,«ll 10 133*12 Ct L J ^=3^ 
p W B 1911 Cr *205 P L R 19II , 
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11 O L J 334-1 O. W. N. 245 = 10 0. 
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I. C. 802=0924) A I B (0)369 

(9) AuladBtiinht v 22S 
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the Court of Sessions of an accused who has b^en discharged by 
an inferior court he should coins to a finding, with reference to 
the evidence, that the accused has been improperly discharged. 
It is not enough that, in his opinion, the charge is of such a 
character that it should be considered by a Court of Ses5ion(l}. The 
mere fact that a Magistmte has discharged the accused in a case 
triable exclusively by the Court of Session, without committing them 
to the Sessions is not a ground of interference under this section(2). It 
is the duty cf a Sessions Judge in considering whether an accused 
person has been improperly discharged, within the terms of this section 
to consider all the grounds upon which such order of discharge has been 
passed, including a consideration of the evidence which has not been 
believed or, held to be sufficient to establish a ^rima facie case. Then 
only he can pass an order for the commitment of the accused person 
for a further mquiry(3). In considering whether an accused person 
who has been discharged by a Magistrate under s. 253, should be direct* 
ed to be committed to the Court of Session, the Ssssioos Judge must 
consider whether it was open to the Magistrate to come to the conclusion 
to which he did come on the materials before him. That a diHerert 
view can be taken on the evidence would not justify the Sessions Judge 
to direct a committal he must come to the conclusion that the findiiag 
of the Magistrate is not wrong but perverse(4). 

Implied discharge.'— 'Where the action of the Magistrate amounts 
in law to ao order of discharge, it is open to the Sessions Judge to set 
it aside and direct the committal of the accused to the Sessions on being 
satisfied that he has been improperly discharged, even though no express 
order of discharge is recorded by the Magistrate(5). It has been held by 
the Lahore High Court in a recent case that the word “ discharged " 
' ’* ■ — • * -*• • tely discharged and set 

discharged or in othrr 
• ly triable by the Court 

of bessioovu/. 1 n>^ view is. m utcoiu ivuu luat taken by the Madras 
High Court in Krishna' Reddi v. Siibbamma.iy) and receives an addi- 
tional support by the proitouocement of their Lordships of the Privy 

~ f — c.. « 'p'u. •, . 


untcintlut Reddi{\2) was distinctly overruled. The Oudh case which was 
decided by a single Judge makes no reference at all to the previous law 


( 1 ) Srildshen Lot ». Emperor, 1 
pftt Ij 

(St SNYeltSCO. ^ 

(3) narhnnt Singh r. Faltr Das, 
7 O. \V. N. 77. 

(i) JlUblionjan t. Emperor. 96 Cr. 
I*.J.68C— RG t.C. B23-C Pat. L.T. 670— 
A. I. R 1925 Pat. 699. 

(5) In re Gandi Appa Rasu. 43 iU 
830—10 L. W, 631 : tollonlng Eriihna 
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order under this section dlrectinga further inquiry, to be made and a com- 
mittal to the Sessions(l), though there is authority to the contrary a!so(2). 
\Vhere an accused appears to have committed culpable homicide, bis 
convictiOQ by a Magistrate for a minor oQence does not prevent bis 
trial for murder, etc. Tne Sessions Judge, if he thinks there is a 
^rtmtr facit case, may call on the accused to show cause why a 
commitment should not be ordered and may, thereafter, order bis 
commitment under this section, if satisfied that there is a sufficient 
cause for it(3). 

When Magistrate cannot pass adequate sentence. — A case 
does not come witbio the purview of this section merely because the 
District Magistrate is of opinion that an ofTence cannot be adequately 
punished by a Magistrate(4). The contrary was, however, held in a 
Burma case(5). If lO cases not falling under this section, the 
District Magistrate thinks that the Subordinate Magistrate has im- 
properly discharged an accused, the former should under section 438 
report the case for the orders of the High Court(&). 

“ Improperly discharged.” — While m cases exclusively triable by 
the Court of Sessioo tQis section empowers the Court of Session or 
District Magistrate to order a discharged person to be committed for 
trial by the Court of Sessioo, there ts nothing in the Code which 
suggests that the Sessions Judge or the District Magistrate should go 
further than find that the order of discharge was improper!?) The 
dictum of the Punjab Chief Court that further inquiry after discharge 
is improper unless the order of discharge was manifestly perverse or 
fooIisb(8) does not apply to a C3«e in which the Magistrate was acting 
only as a court of inquiry and not a trial court(9). Under this 

sectiOQ, all that the Sessions Judge has to do is to come to the con- 

elusion that the order of discharge was improper. He may reach that 

conclusion, not only on the ground that the order was perverse or 

manifestly unreasonable and incoasisteot with aa appreciation of the 
evidence in the case, but also on the ground that tbe Magistrate has, 
however competently, taken upon himself tbe discharge, but further 
be may also lu a proper case do so ou the ground that he disagrees with 
the appreciation of evidence by the MagistrateflO). Before a Sessions 
Judge or a District Magistrate, however, orders tbe committal to 
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DO power coder this sectioo to direct tbe commilment for trial of 
persons with whose cases the Magistrate bad m do way dealt(l). And 
while directing a Magistrate under this section to make a commitment, 
a Sessions Judge has no power to direct tbe Magistrate to take the 
accused’s defence or a<^k tbe accused to make defence(2). An order of 
commitment by a Sessions Judge under this section is bad in form, If it 
does not specify tbe offence for which tbe parties are to be committed for 
trial to tbe Sessions! 3). As to whether a Sessions Judge can directa 
commitmeot for ao offence other than that with which tbe accused was 
substantially charged in the complaint or which was specified m tbe 
warrant, or which was framed as a formal charge by tbe Magistrate as 
the preliminary hearing, see the under-noted(4) cases and the notes 
above under the head " implied discharge”. 

Order 0 / commitmeut made by Sessions, if made without jtirisdic- 
tion wheft an agatnst an order discharging the same 

accused tinder s. 209, Cr. P. C. ^revioiisfy rejected. — In an inquiry 
preliminary to cemmitmeot in a case under ss. 307 and 326, I. P. C. tbe 
petitioners who were some of the accused were discharged under sec* 
tion 209, Cr. P.C. An application against that order was rejected by tbe 
Sessions Judge but in tbe course of tbe trial of tbe persons who were 
committed to tbe Sescioos, the Sessions Judge made an order under 
section 437, Cr. P. C., directing tbe petitioners to be committed to the 
Sessions. It was held tbe Sessions Judge bad jurisdiction to make tbe 
order of ccmmitment(5). 

Fresh inquiry.— lo a case triable exclusively by the 
Sessions Court a District Magistrate under this section is not res* 
tricted to order tbe commitmeot of tbe accused who may have 
been discharged as this section contemplates a fresh inquiry 
being beld(6). Where, after tbe order of discharge of an accused 
person fresh evidence comes to light tbe District Magistrate should 
not direct a subordinate Magistrate to commit tbe accused, foi 
it will amount to committal for trial 00 tbe evidence of witnesses whom 
tbe accused has cot bad an opportunity of cross.Examining. The 
proper course for the District Magistrate is to direct a fresh iDquiry(7J. 
Bat where a District Magistrate refers a case to a Subordinate 
Magistrate for further inquiry the subordinate Magistrate having pre* 
viously disebarged the accused, tbe District Magistrate has no right (0 
letter him in his discretion as to whether he should commit tbe case or 
oot(8). 

When comniitii.ent and ttot fresh inquiry should be ordered.-^ 
Where there has been no failure to nrakc a due icquity, but tbe District 


(0 Notrah Sivqh r. Kohil Singh, 
21 \Y. ll.Cr. lO. 

(2) Quren v (jhatre, 1 N. W. I’. It 
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oo the subiect. The view taken by the Madras High Court in Krishna 
ttcJdi V. Su6i>.THJMUi(l} was accepted by the Allahabad High Court in 
Shto Karain v. RaJha and in Vad Ram v. Einpcior{i), and 

also by the Judicial Commissioner ofSmd in Khanun v. Bmperor[^). 
In Sessions /iir/gc 0 / CoimliJ/orc v. Corii;c/rtu(5) the Full 

Bench case was distinguished, but it was followed in Gaudi Appa Razn 
V. Bmperor{6). It would thus appear that the weight of authority 
IS decidedly 10 favour of the view taken by the Lahore High Court. 

' By an inferior court.’ — See notes to section 435 under the head 
“Inferior criminal court". A District Magistrate 15 competent to 
revise an order of discharge rnade by a Magistrate having powers 
under section 30 lu a case triable only by a Court of Session(7). 
Where an Assistant Collector passes 00 order under section 476 of the 
Code and refuses to commit a person for (rial to the Court of Sessions 
be passes the order not as a criminal court but as a revenue court exer* 
cising the powers of a Megistiate and so the District Magistrate as a 
District Magistrate has no jurisdiction to revise his order under this 
section as the powers of the District Magistrate under section 435 and 
the following sections are conboed to interference with criminal courts 
subordinate to himselffS). 

Order him to be committed for trlal.'^In cases triable exclusively 
by a Court of Session, this section empowers the Court of Session or 
District Magistrate to order a discharged person to be committed for 
trial by such court. There is ooihing to the section to show that when 
such order is made, the commitment thereupon must necessarily be made 
by the Magistrate who has discharged btm, whilst the first proviso to it 
shows that it may be made by such court or by the District Magistrate 
according as the power under Chat section happens to be exercised by 
one or the other. The words “order him to bo committed for 
trial “ ID this section mean “ commit him for trial It is 
competent therefore to the Court of Sessions in such a case to 
make the commitment itsel/f?}. Assuming, however, that it is oeces* 
sary for that court to send its order to (be Magistratt who has discharged 
the accused, for the latter to frame a charge and direct the accused to bo 
tried on it by such Court, the omission by the court to observe the 
formality is an irregularity on io part before the Inal, and s. 337 
Bpplies(IO). The words “order him to be committed” in this section do not 
mean more than “ pass an order for bis committal It -is, therefore, 
competent to a District Magistrate to make a coinmittal himself or to 
direct a Subordinate Magistrate to make it{l 1). A Court of Sessions has 


(1) Si U. 186 

(5) 42 A. 128. 

(3) 94 1. 0 850=97 Cr. L. J 6(5=11 
It. 7 A 116 Cr.; sec also SuliiaJa Em- 
feror, A I. R. 1934 A 141=1934 Cr 
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“50 All 629=(1934)A. L J. 478. 

(4) 82 I. C. 7r0=56 Cr. U J. 1208 
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(6) 41 M. 082. 
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orders a commUmenf, the HiRh Court should he most unwilling to 
interfere and should require strong grounds before setting aside such an 
order(l). Similarly an order refusing to commit an accused person to 
the Sessions uill not be interfered with by the High Court in the 
absence of very strong reasons especially when the Sessions Judge has 
refused to take action against the order of discharge(2). A court of 
Revision v;ill refuse to disturb an order, however illegal it may be, 
unless it is unjust, and, however legal it may be, the court will not 
hesitate to disturb it in revision if tt is unjust, as it is a court and not 
an academy of law(3). 

Qiteiliotiirig coiiiwttineiilsuiider s. 215. — The order of a Sessions 
Judge or District Magistrate passed under this section directing 
commitment cannot be quashed under s. 215(4). 

438. (1) Tlic Sessions Jltdpe or District Magist’ 
Kepott to nigh rate may, if lie thinks fit, on examining 
under section 135 or otlierwise the record 
of any proceeding, teport for the orders of the High 
Couit the result of such examination, acd, when such 
report contains a iccomniendation that a sentence be 
reversed or altered, ma}’ order that the execution of 
such sentence be suspended, and if the accused is iu 
confinement, tliab he be released on bail or on his own 
bond. 

(2} An Additional Sessions Judge shall liave and 
may exercise all the powers of a Sessions Judge under 
this Chapter iu respect of any case which may be trans- 
ferred to him by, or under any general or special order 
of, the Sessions Judge. 

Amendment. — The words '* or under any general or special order 
of " have been inserted in sub section (2) by section 118 of Act No. 
XVIIl of 1923. The reason for this cnaoge as given m the report of 
the Select Committee of 1916 13 as follows; ” In order to provide for 
the absence of a Sessions Judge we thick it is necessary to empower 
him to make a genera! order authorising the Additional Sessions Judge 
to exercise all the powers. Wo have provided for it specifically by this 
Bmendmcnl". 

Scope.— 'When the record of any proceediog has been examioed 


(1) Faliu V I'nltu. 20 A. C61 (6C9); 
Aulud Ilvtaln t. Ltuperof. 128 1.0. 
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Magistrate is of opioion, on the merits of the evidence recorded that 
the order of discharge is wrong, bis proper course is to mahe an order 
of commitment under this sectiOD(l). 

Proviso (a) : Notice to accused.—A District Magistrate or a 
Sessions Judge, acting under this section should give the accused an 
opportunity of showing cause before himself why a commitment should 
not be made(2). A commitment without giving opportunity to the 
accused to meet the charge is not good(3). An opportuoity given to 
show cause, before the subordinate fifagistrate. cannot be regarded ssa 
compliance with the law, though the Subordinate Magistrate forwards a 
statement of the accused to the District Magistrate(4). Where, 
however, a District Magistrate being of opinion that an accused person 
is improperly discharged by a subordinate Magistrate, makes an order 
to commit him to a Court of Sessions without giving any notice to the 
accused, but the committing Magistrate, before so doing issues notice, 
the irregularity of the District Magistrate comes within the terms of 
and is cured by s, 537(5). An opportunity does not mean any oppor- 
tunity but a special opportunity after being called upon to show 
cau3e(6}. When notice is issued under this section, the accused is not 
legally bound to avail himself of the opportunity given to him to show 
cause, and he is at liberty either to appear .aod show cause or to stay 
away(7). Where, upon a revision petiiioi, filed by the complainant under 
this section against an order of discharge, making only some of the 
accused respondents, tlie District Magistrate set aside the order of 
discharge and committed to the Sessions all the accused including 
even those who were not parties to the revision petition and had no 
notice of It, it was held that the order so far as it related to the accused 
who were not parties to the revision petition was irregular and should be 
Set aside(8). 

Interference by High Court. —The High Court has full jurisdic- 
tioo under s. 439 to revise a commitment order under this section, on 
Points of law as well as of facts(9). But though the High Court has 
this power, it will only exercise it, where it is mani'est tint the Sessions 
Judge’s order is improper, e g., where there is no evidence to prove 
the ofTence charged, or where it is clear that the court would not act 
Qo the evideaca(10}. Where a Court of Sessions or District Magistrate 
Considers that ao accused person has been improperly discharged and 


(1) J’ado Emperor, 12 N. L.R 
, Ilari Das t. SarituUa 15 G. 

e08, F. B 

(2) Thammanna y Emperor, 15 IL 
L. 3. 373 - 2 Cr. L. 3. 774 ; 
Empress y Khamir, 7 Cal. 
CGI; In re Bundhao, 32 W. B Cr. 67 s 

o r. »/.- r ,, 


G63»J0 0. L. n 3 

(6) Empress v. Oobind, Bat. Un. Or. 
Cas S83. 

(fo ICanioar Singh v. Empress, 15 
P. B 1803 Cf 

(8) Afiinilvktt Pedaiiaehi t. Emps' 
ror, 4SM S74-10M. L J. 156=26 Cr. 

L j.ino 

(8) Hash Behart v. Empsror, 12 
C. W.N. 117-G Cr. I . J 4C«»CC.L,J. 
7G0; /’irt/ii CAoHd T. Sampatia, 
7 C. W. N. -27. 

(10) JI/u(ftia/4 Chelly t. Empc' 
ror. to ai. 211—16 51. L. i, 520 -5 iV. L. 

J.100, 
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Sessions Judge’s order illegal, should move the Public Prosecutor to 
bring it before the High Coutt(l). A Sessions Court is superior to all 
other local ciiminal courts including that of a District Magistrate. A 
Sessions Judge has therefore powers under this section to refer to the 
High Court the judgment of a District Magistrate made in the exercise 
of his appellate juricdiction(2). If the Sessions Judge is of opinion that 
an order by the District Magistrate directing further inquiry is wrong 
a refererce can be made(3). And where a Sessions Judge Bnds that a 
Magistrate empowered under s 30, for the fact tried a case which be 
is not competent to tty, be should seed (be case to the High Court for 
an order that the accused be committed to the Court of Sessions for 
trial(4). A Sessions Judge can call for the record and report under this 
section even if the convict has not moved bim(5). 

If ht thinks fit . — A District Magistrate or Sessions Judge is not 
bound to refer any and every case, in wbich he detects an error(6). 

When reference may be made.— When a Sessions Judge consi* 
ders that the judgment or order is contrary to law or the sentence is 
severe, he can refer the case to the High Court(7). A reference can 
only be made to the High Court tf after accepting the findings of facts 
arrived at by the trial Magistrate some question of law arises which 
necessitates interference with the ordrr passed by the trial court(8}. 
Where the District Magistrate deals with the matter in the exercise of 
bis revisiooal powers he cannot, under tbe law, quash the proceedings, 
but if be thioks the cootentiou of tbe defence to be made out, tbe only 
course open to bim is to make a reference to tbe High Court for final 
order(9). A District Magistrate has no jurisdiction to make an order 
giviux direction to a Magistrate as to the order and manner of trial of 
cross'cases. If he is of opinion that such an order is necessary in tbe 
interests of ju«ttce bis proper course is to make a reference to the High 
Court under the provisions of this sectioD(lO). If a District Magistrate 


95 Cr. L. J. 37 ; Emperor ». Maung 
Uyat. 9 Itaog 352=>A I R 1991 Raog. 
251-131 1.1 . 220-1931 Cr. C 89I-S3 
Cr. L. J 1125; In re Angamulhtt, 13 
Cr L J 714=23 51 L J 7Sa=(l9I2) 
M W. N 812 = 13 51. J...T 170-161 O 
522; Emperor y Mahaiirpurt, 3 J4. 
L. R 149; Emptror Allah 
Mahr.Wl C 8GI-.<5A 1.. J 191-- 
39 Cr L J. 39l-rA. I. R (1937) All. 
27'i»-49 A. 413; Emperor y. Karam- 
^1,23 C. 250, Emperor v. Qavga.SC 
A. 376 


420 

(3) Kallu V eVotm. 3 Lah 23— CS I. 
C. COO--2lCr I. J. 577-4 L»h. J. 
446; i>hitEn»y Croun. 335 P.I« R 
1918 : Opendra y. Diil.hmi, 13 C. 473; 
but leoA'/iomiiT. Emperor, 


N. ccTi. 

(8) Dnrbari v. Jagoo Lah 22 C. 673. 

(4) Emperor y. ithamira, 27 Cr. R. 
J 816=95 1 C. 7CC=A.I. R. 1926 Lah. 
875. 

• (5) Pais lium T Emperor, A I. B. 
lt<3t lab 145-1311. l\ 353-1931 Cr. 
C. 257-32 71-32 Cr. L.J 700 

(6) Eibarun y. Bhvggobutlii, 20 W 
R Cr 40 

(7) Hal A"r**/o ». Nitlyanund, 20 

W. R Cr £0. 

(5) Emperor y. Peters, A I. R, 1934 
0^276-1^1 O W^N 717=»J934^0. L. R. 


Uiitsain, A 1. R. 1929 C. 204-49 C. I,. 
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( 10 ) Sheikh Bahalar r Hobadali, 
631,0 025=23 0, >Y. N. 487-192( 0 
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ander section 435 the Sessions Judge or District Magistrate has juris* 
diction under this section to report for the orders of the High Court the 
result of the examination that be has made. There is nothing in this 
section to limit the power of the Sessions Judge or District Magistrate 
to report the result of the examination of the record to proceedings 
under section 435 other than those to which s. 436 is applicable. At the 
same time a report ought not to be made to the High Court under this 
section on matters of fact, or unless the examination of the proceedings 
in the inferior court discloses a question of law which the Sessions 
Judge or District Magistrate thinks would more properly be determined 
by the High Court(l). 

This section contains nothiog to limit or qualify the powers 
which It confers on a Court of Session or a District Magistrate, 
or to suggest that the High Court should not consider a case so 
reported and pass orders accordiDgly(2). 

Sessions Judge or District Magistrate may report. — This section 
authorizes a Sessions Judge or District Magistrate to make reports to 
the High Court on examination of the records of the proceedings of an 
inferior criminal court, but such reports should only be made m cases 
where the proceedings are not themselves the subject of a revision case 
or an appeal case peodiQg befoce him ; bis duty IS tberefote to pass a 
judicial order. This section is oot intended to enable tbe District 
Magistrate to get the opioion of the High Court on a question of law 
arising in a case pending before him or to transfer tbe decisioi of a 
difficult case pending before him to tbe High Court(3). If be is compe* 
tent to deal with a case appealed to him be should not refer it to High 
CQurt(4). This section appears to contemplate action by tbe Sessions 
Judge or Distiict Magistrate upon examination of tbe proceedings of a 
Bubordmate Court.' It does not apparently authorize the Sessions Judge 
or Magistrate to refer bis own order with a recommendation that it be 
altered(6]. Where, however, it is discovered, after tbe trial has begun 
i'a a case tried with the aid of Assessors, that one of them is interested 
or otherwise unfit to sit as an Assessor, the Sessions Judge should refer 
the case to the High Court to set aside tbe order by which the incompe* 
tent Assessor was appointed and all tbe subsequent proceedings in tbe 
triai(6). A Sessions Judge is not a court inferior to the District Magistrate 
and the latter is, therefore, not empowered by law to make a reference 
under this section to the High Court taking exception to the propriety 
of an order of tbe former(7). A District Magistrate, if he considers the 


(l) Emperor *. Maung Ba Thoti, 32 
Cc. L. }. <150-132 I. U. 8l-i-9RaDg 239 


(5) namasis i Enireror, A. I. B. 
1933Ial 627-UR l.U. 870-13 Tat 160 
«1933Cr.O. 1550 = 14 B. L. T. 750=35 

T t-.- . 


loj in ie X amni Uuiiriuu/i, xii.yj. 
852=16 Cr. L. J. 472. 

(4) Sree K%t»en ▼. Jvglal, 9 W, B. 
Cr. 6 ; Queen t. Nusieerooddeen, 

W. B. Cr. ?1. 


101-87 I r. L. J. 1253—A. 1. It. (1927) 
Bind. 45; inifeur v. ^atofat 
ifossniii, A. ]. it 1933 0.791-57 0. L. 
f. 211 = 1983 Cr. C, 1358=146 1. C. 851- 
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make a reference to the Hi|;b Court if his only objection to the 
finding of the court below is based on the merits, unless it is very 
clear that the conviction is wrong and there can be no reasonable 
doubt of the matter(l}. A necessity for altering a conviction from 
one section to another for cognate offences, when the accused has not 
been prejudiced by any such error. Is no sufficient ground for a 
reference to the High Court for the exercise of its revisional jurisdic- 
tion(2}. Where the District Magistrate can himself make the order 
a reference is illegal(3). When therefore, an appeal is preferred to 
the Sessions Judge, he cannot without disposing of the appeal under 
c. 423 make a reference to the High Court(4). A Sessions Judge or 
District Magistrate cannot refer a case to the High Court on a point 
arising in appeal pending before bim(5}. A reference cannot be made 
on representation of the complaint who bolds office as District Superio* 
tendent of Police{6) or on the report of a darogha(7). A Sessions 
Judge is not competent to report to the High Court the order of a 
District Magistrate ordering further inquiry by a subordinate criminal 
court into the case of an accused person who has been discharged by 
that subordinate criminal cour|(8). A reference under this section 
should not be made when the tnal Magistrate has to determine whether 
process is to issue or not(9). 

Heference against order under ss. 145 or 107 Cr. P. C. — In 
revision from an order under s. 145 of tbe Code all that a District 
^lagistrare can do is to make a reference to the High Court under this 
«ection(lO) But in the case of orders under section 145 which are mere 
police orders to be made by Magistrates to quiet disputes, even if it 
should appear from tbe judgment of the Magistrate that there is an error 
of law, references should not be made unless it appears that the error of 
law 13 of such a character as to call loterfereoce byabigher autbority(f Ij. 
A reference under this section against an order passed under s, 145 
asking the High Court to conhrin a part of tbe order and to quash 
the rest is not m foim and cannot be entettaiDed(12}. Where a 
Magistrate has discharged an accused person under e, 1Q7 Cr. P. C. tbe 


(1) Emptror T. Sudainan, 49 A. 551 
^mT A 475-!l5A.L.J.S79mJ„ It S 
A 61 Cr— !2S Cf T. J. a99*=J00 J.C. 
1055; TVifl/tir V. ifndar, 68 0 >081«" 
A I. B.tl93l)CAl.C19-S5C.W N.S74 
—33 Or L J. 1337-13I I C. 915 
(9) Empress v. Ishan Chandra, 9 
C. 817. 

(3) Dimla V Male. 28 C. 103; E/ga 
Sivgh V Croint. 7 t'. W. n 1914 Cr ; 
EviferorT. Mohos Lai, 13 A. L. j 
477 

(!) Empress v. Durga, (1831) A. W, 
N. 130. 

(5) Emperor Mohan Lah 19 A. 
Ii J- 477 : Emperor ▼. i?flAiwjA>o, 
105 I. C. 802-23 Cr. L. 3. 9r8“A. I. B. 
(1923) Siad.63, 

(C) Empress t. Eagoo, Bat. Un, Cr. 
Ca» 340. 


(7) Empress v. Eunjaf, (1891) A. TV'. 
N.eo 


{9) CrotenY irar^om, to P.R, lOlQ 
Cr. 

(9) Emperor y. Mating Eu Thw, 
9 Raoa 939-1931 Baeg 235-1S3 I.C. 
82J-3'i Cr. L. J 750-lBd. Bul. (1931) 
Bans. 214. 

(JO) Maung San E. y. Mating Mue 
Vu. 117 J. C. 69=1928 Kang 213 ; 
Eserxiddi Y Olotuddi. 83 I. C. 62fi*2C 
Cr.L J.lIfC-A.I.B,(1925)G*l.ian. 
{\l)PhalirY. Madar, bA C. 1031 » 
1931 0. C19“33 Cr. L. 3. 1337—131 
I. C. 915-85 C. \7. N. 374=1931 Cr, 0, 
603; EushalY. Jamnn, 23 Cr. L, J. 
794—CO 1. 0. 452-1923 Lah. 46. 

(12) Collector of IJoicrali y. Santah 
Das. 99 I. 1010=1927 C. 2CI-41 O. 
L. J. 693-99 I. C. 1010-23 Cr. L j 
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coQsiders that a Magistrate has do jurisdiction to try a particular offence 
he cannot quash proceedings bat must refer the case to the High Court(l). 
Similarly, where a Sessions Judge is of opinion that a Magistrate em* 
powered under s. 30, Cr. P. C., has in fact tried a cise which he is not 
competent to try, ho should send the cise to the High Court for an 
order that the accused be committed for trial to the Court o! Ses- 
siQDs(2). So also, if a Sessions judge is of opinion that an order of aDis. 
trict Magistrate directing a further inquiry under section 436 is wrong, 
a reference to the High Court may be made under this secCioD(3). 
Where in a proceeding under section 147, an order is passed by a Sub- 
Divisional Magistrate which appears to be irregular, the Sessions 
Judge has no power under section 436 to direct a further inquiry, 
the proper course will be to call for the records from the Court 
of the Sub Divisional Magistrate and submit them under this section 
to the High Court for passing necessary otdersl4). The Sessions Judge 
has no powers to order further inquiry in a case whe''e he has sent 
for the records, on examining the monthly ciiminal returns of the 
Magistrate. If be thinks any further inquiry necessary he should 
refer the case to the High Court(5). Although it is unusual for a 
Judge to make a reference regarding the legality of his own order, yet 
there is nothing m this section to preclude him from doing so(6). But 
inane case it has been held otberwise(7}. Power to refer under this 
Section is not limited to matters in revision under s. 439. It can 
be invoked in case of a matter of stay of pioceedings(8). If a Sessions 
Judge wrongly directs (be Magistrate to record the cross-examination 
and forward the recotd to btm, bis successor cannot review a judg- 
ment after taking the further evidence of the witnesses into con- 
sideration. The proper procedure to be fo!lov.ed by him in such a 
case is to make a reference to the High Court under this section 
invoking the revisional power of the court to correct the error which 
was committed by his pred«cessor(9). 

When refereace cannot be made — ^Tbis section allows a refer- 
ence when the Court of Sessions is of opinion that the judgment or 
order is contrary to law, or' that the punishment is too severe or 
inadequate, but not on the grounds of the ioSuEBciency or incredibility of 
the t.evidence(lO). A Sessions Judge sittiuS in revision should not 


634*»26Cr Ij J. C5; ijedar Nath v. 
Bijoy Mandah 33 0. 'W. N. SSd- A. I. 
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(71 Hamasis r. Emperor, A I. F. 
1933 Put 697=146 1 C. 370=86 Cr. L 
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(8) XrOtiis Philip V. Mahadcv, A J. 
11.1933 B 485=35 Bom L. R. 1C51= 
1933 Ct. 0. 1589 = 58 Bom 49 

(9) Emperor x Lohshman, 63 B. 
678=1311 I'. 569=31 Bom L. B. 692 — 
A. I B. 1939 B. 809. 

(10) Empress f.Khuhi, (1691) A. W. 
N- 12 5 Empresss. Vhhtd Ah, 17 C. 
P. L 15 36; Short, Qodla r. Barkat. 
18 yr. B. 7 Cr, 
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representation made by the Police to the District Magistrate in the form 
of an official letter should be taken into consideration by a High Court 
as embodying the grounds for setting aside an order passed by a crimi- 
nal COUTtU). 

Power to refer proceedings of superior court. — The powers 
given to a District Magistrate to make a reference to the Higbt Court, 
relate to proceadmgs before an inferior court, and do not empower him 
to question the propriety of a judgment or sentence passed by a 
snperior ctiminal authority, as the Sessions Judge(2). In cases where 
he feels it necessary to question the adequacy of sentence by a 
superior court, be should not instruct but inform the Public Prose- 
cutor, who might after receivirg proper instruction from the Local Go- 
vernment lay the matter before the High Court on his own initiative(3). 
Where, therefore, a Sessions Judge has made an order under s.436 which 
the District Judge upon apphcatioo being made to him considers wrong 
he might not pass a contrary order, but should report the matter to the 
High Court so as Co avoid conflict of decisioa(4). The sectioo does not 
authorize the District Magistrate to refer to the High Court a case in 
which the Sessions Court has. under s. 123 of the Code, refused to 
confirm his order under s. 118. If the District IMagistrate. as the 
officer responsible for the peace of his District, is dissatisfied with any 
such order, his proper course is to ask the Public Prosecutor to move 
the High Court for the revtsioo of the same(5). The powers con- 
ferred by 8. 438 read with s. 435 upon a District Magistrate to make a 
refereoce to the High Court refers clearly to a proceediog before any 
inferior crimioal court." By the words " or otherwise " in this section 
the Legislature never intended to give to a Magistrate the powers to 
question the propriety of a judgment or sentence by a superior criminal 
authotity nor by the use of the words " or which has been repotted for 
orders " in s. 439 could it have been iotended that such repart might be 
made by an mfertor crimioal authority with respect to a proceeding 
by a superior autbarity(6). A Sessions Judge is uot empowered by law to 


(l) Emveror t. Brahma Din, 105 J. 
C. 658-L B 8 A 138 Cr.=8 A. I. Cr. 
B.335-A 1 R. 1937 A. 727-»28Cr.L J 
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Emperor r.Oantthi, 23 O. O 302; 
Emperor r. Jdahbirpuri, 2 K. I# B. 
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817a-02 t.C.743— L. B. 7 A. 33Cr. and 
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AIL 279-49 A. 443 siTmpercir V. Isher 
Stngh, 1927 Lab. 85—36 K. L. B. 601- 
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Sessions JudRe bas no jurisdiction under s. 436 to set aside the order of 
discharge and direct further inquiry. He can only report under this 
section to the High Court(l). 

Reference against orders of acquittals — The High Court bas 
jurisdiction to entertain a reference by the Srssiors Judge against the 
order of acquittal and, if necessary, to set it aside, though such power 
must he exercised in exceptional cases only, where there bas been either 
a denial of the right of a fair trial or a flagrant and glaring failure of 
justice(2). A reference under ibis section reccmmecdiog revision of 
orders of acquittal stands on co higher footing than an application of a 
private prosecutor fer such revision(3). A reference under this section 
by the Sessions Judge, recommending that an erioceous acquittal by a 
subordinate court be set a<tde, is accepiable eren in crdinaiy cases, 
for an appeal against such acquittal under s. 417 by the Local Govern- 
ment restricted to only in exceptional cases. However, such reference by 
the District Magistrate who has means to ccirmunicate with acd move 
the Local Government under s. 417, may not be accepliblt(4). The 
proper course for the District Magistrate, if he is dissatished with an 
order of acquittal, would be to move the Local Goseromtnt for exer- 
cisirg its powers under section 417 and not to make a reference to 
the High Court under this sectionfS). The High Court will not ordina- 
rily eoteitain a reference by a District Magistrate in ragard to an order 
of acquittaU6). But the powers of the District Magistrate to take 
action under this section are not shut out by sub section (5) of sec> 
tioo 439 because the Local Govern meot cculd have appealed and bas 
sot done so(7). 

Re/ereneein police ^roceerftVigs.— This section does not empower 
the Magistrate of a District to refer to tbe High Court the proceedings 
of a Superintendent of Police, the latter not being a Court Subordi* 
nate " to tbe Magistrate(8). Tbe Coda does uot contemplate that a 
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of the referencefl). In a case wher£ a Sessions Judge has called for the 
record of an inferior, Court be is, before referring tbe case to the High 
Court for orders, bound to call upon the ioferior court for explanation of 
tbe order passed, and should submit such explanation together with the 
rest of the record, to tbe High Couit(2}. The trying Magistrate is not 
entitled to make any suggestion or representation in the explanation 
which he may submit to the fiigh Court of anything which is not 
founded on tbe record before him. Tbe Magistrate is not tbe prose* 
cutor. He must bold tbe scales evenlyfl). The report should not 
coatain any representation of tbe complainant protesting against (he 
Subordioatj Magistrate's decisioD(4) It should cootatn a recommenda* 
tion that tbe sei^tencs be revised or altered{3). 

High Court's powers in dealing with a reference.— On a refer, 
ence by a District Magistrate to the High Court under this section 
tbe High Court will not mte: fere merely because tbe evidence before 
the lower court has not been according to the referring ofllcer, 
properly appreciated There must be some substantial error of law to 
justify the court exercising its exceptional powers of revision under the 
8ection(6)- It is not the rule of the court to interfere with decisions 
of facts upon evidence except for special reasons(7). Where the trial 
court has fully considered tbe evidence and discharged the accused tbe 
High Court will not ioterfere, on a reference by tbe District Magistrate, 
unless it is shown that the order of tbe trial court was either perverse 
or unreasonable(8). If a court had tbe power to try tbe offence of 
which it has convicted tbe accused, it is not necessary to quash the 
conviction, merely because the facts disclose a more serious oifence 
which tbe court was not competent to try unless tbe accused has been 
prejudiced or tbe senteoce is inadequateO). lo the case of an acquittal, 
when tbe Local Government has not preferred an appeal under s. 417, 
the High Court ought not to ioterfere lo revision, on a reference under 
this section, where it cannot do so without practically bearing tbe case 
on tbe evidence as an appeal in order to satisfy itself that tbe opinion 
of the referring court is correct though it has j'urisdiction to intervene 
in revision in such cases(lO). If lo a proceeding before tbe Sessions 
Judge for a reference to tbe High Court under this section, admissions 
of fact are made by either party, ibeu those admissions of fact ought to 
be accepted by the High Court for tbe purposes of the referenced 1), 
439. (U III tho case of any proceetlhig the recoid 
niRh Conrf* of which has been called for by itself 
powers o( rcTision OF wliicU has bccu rcpoited for orders, 

(l) /n re ^esaco J*a/ufa, 9Cr. L,7. (7) I’Aa/.ir y. Madar. 63 C.losiimA. 

6Q2. Tha TCison* tor the refcreare I. R, 1931 C. 0>9“35 C. W. N.87-l»1031 
Bhculd •ecompany the roeord, ie9X A. W, Cr. 0. 803=33 Or. L. J. 1337-134 I. 0. 
N.60. 915. 

.. .. ... jf, q/, EmperOT y.Jagaamla, II O. L. 

■ A. J. SJI-1 O. W. It. 215-25 Cr.Ii.J. 

: - 102C-61 1. 0. 803. 

< A. {3)/nre AlcJiidetn Saldb, 211. C. 

ss; ' CSB-25 ll. L. J. 481—14 Or. L. 3. CIO. 

(5) Etnperor V. Nagoo, Bat. Ud. Cr. OW UrWukeih t. AtaJhaut, 4i 0. 

Cat 840. 703. 

(6) Jn re Abdul IlaJiiman. 99 I. O. Ill) Oofift r. AfticAirom, SOU. W.N. 

943-S3M. L.T. 16-23 Cr.I-.J, 207- 359-31 1. «- 605-A. I. II. J9J5 ni02() 

A. 1. n. 1337 Mad. 434, -27 Cr, L. J. 182, 
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make a refereoce onder the provkioo of this section to the High Court 
taking exception to certain remaiks made by a Sessions judge in the 
coarse of his judgment and asking the same to be expunged there> 
fromfl). 

Power to refer question of taw. — A reference to the High Court 
in a criminal matter can only be made in respect of error on a point 
of laTC(2). But a Sessions judge should not make a reference to the 
High Court trerely in order to obtain a ruling on a question of law 
where he does not really dissent from the actual decision atrived al(3). 
There is no provision in the Code which enables a Judge to stop a trial 
already commenced and to refer to the High Court any question or ques- 
tions ol law arising on the merits in thecaset4}. 1 his section empowers the 
Sessions Judge and District Magistrate, on examining the record of any 
proccediog under section 435, to repirt to ihe High Court for order the 
result of such examination, vvbich means thit the Sessions judge or 
District Magistrate is to report the lucortectness or illegality of the 
sentence or order and not that he should refer abstract points of law to 
the High Court(S). There is no provisioo of the Code under v;hich an 
appellate court having ooce admitted an appeal, can " refer " it to the 
High Court for a decision on a point of law. The appellate court must 
dispose of the appeal itself in oue of (he manners prescribed by section 
423 of tbe Cade(6). A Court of Session, after it had asked the 
Assessors tb'.ir opioion in a case which was being tried by it, suspended 
the ttial of the case and made a reference to tbe High Court under tbe 
corresponding section 296 of Act X of 1872, on a question of jurisdiction 
which bad atiseo io tbe trial of the case, and the High Court held that 
it was cot ioteoded that that section should be so used, and tbe Court of 
Session must dispose of such question iCse!f{7). 

Pover fo fake evidence . — Neither this section nor s. 435 or 
any other empowers a District Magistrate to take further evidence 
with a view to reporting a case tbe record of which he has 
examinedfS). 

Contents of the reference — Referring courts ought to make their 
references in the form prescribed by the circular orders of the High 
Court, stating in what particular poitiou of the order, tbe court making 
the reference considers an error od a point of law to exist(9). A refer, 
ence uodec this section should be io tbe form of a judicial orderflO], 
It should contain a chief abstract of the case and tbe grounds 


27 Cr. r> J. 430*03 I. C 15S; J&m- 
perorv. /a?af j6ad, 73 ■!. 0^269*21 
Cr.l, 3 572. 

(I) Emveror v. Khuda Stix. 98 1. C. 
JOl-27 Cr. L.J. 1253-A. I. R. (19J7) 
8isd. 4S. 

12) EmfHTPT ▼. AsimuUaa, 85 1. C 
930=20 Cr L. 3. C51=«A. 1, R. 1925 C. 
10GB 

(4) £^mVfror ». Jlfadho Singh, 86 1. 
C. 8(J1«*23A.L.3. 189«A. I. R. 1925 
A. 318=26 Cr. L. J. 8C5=47 A. 409. 

(4t ^nipertM- » Uapuji. Kat Un. Ct. 
0. 214. 

fs) Cheuri T. Putari, 5 O. 0. 316. 


(9> Piiakiry. Madar, fiS C. 10S1= 
1931 Gal 019=32 Cr. L 3. 1237=134 
I. a 918: Kutitu:ar v Jttandra 
Noth, A. I. B. 1926 C. 3l6=2C Cr 
t. i 1055=67 1.0. 973-30 C. W w' 
CIG. 

( 10 ) On Par JTrnpernr, 1974 Rane 
295-8 Bur. L. 3. 27=25 Cr.L 3. J503- 
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knowledged). Section 435 states the grounds, and provides the 
machinery, for the exercise of the powers which the later sections 
confer(2). This section simply sets out the revisional powers of a High 
Court. It does not purport to qualify, add to, or detract from, any of 
the provisions of section 435, and has to be read along with this section in 
order to find whether certain proceeding! are open to revision by the 
High Court(3). The duty of the High Court is to satisfy itself as to the 
correctness, legality or propriety of the order of the lower court and to 
pass such orders as may be necessary. The powers of the High Court 
in revision as described in this section are general and their generality 
cannot be cut dov/n by any decisiont4). The object of revisional legisla* 
tion is to confer upon superior criminal courts a kind of paternal or 
supervisory jurisdictiOD, without the intervention necessarily of any 
interested party, m order to correct any miscarriage of justice arising 
from misconception of law, irregularity of procedure, neglect of proper 
precautions or apparent harshness of treatment, which has resulted on 
the one band, m some injury to the due maintenance of law and order, 
or on the other hand, in some undeserved hardship to iQdividuals(5). 

" Any proceeding " — See notes to section 435. Under the Code 
of 1882 the words were ‘judicial proceedings* and it was held that the 
Magistrate’s proceedings under $. 8 of the Reformatory Schools Act 
was a ’‘judicial proceeding ” and open to revisiOD(6). It was also 
held that the proceedings in which it has been determined whether an 
accused person should be admitted to bail by a Magistrate is a judicial 
proceediQg, and, as such, cognizable by the High Court as a Court of 
Revisiao(7). Though the word judicial is no longer retained and there* 
fore a discussion is thereby avoided as to what constitutes judicial 
proceediog, this does not mean that tbe High Court can interfere with 
execu'iveacts(8). Tbe execution of a warrant issued by tbe Political 
Agent, under section 7 of (he Indian Extraditon Act is an executive Act, 
and the High Court cannot interfere in revision with an order of this 
cbaracter(9]. The granting of sanction under section 197 of the Code is 
an executive act, and does not become a judicial one because tbe sanction 


(0 Thakar Dasi t. Emperor, 15 Cr. 
L.J.2l7(bodj)-33 I C. 1001-17 0.0 
15; Tvarmal ivutty *. t/dayacarma. SC 
U. 175 (The hi«tery of (he Uw Tcletlng to 
•aperiQioo<}enca end rerhion h; tbe Iligb 
Court reviewed). 

(1) S<-c tbe raies cited id the list note. 
(3) JJdai Bhan t Ham Somajah. 
18 Cr. L. J. 100-37 I. C 308-3 O. L.J. 
61C-19 0 r 1S6. 

(I) In re iS'rtramanitirllf. COM. I>. 
J. 3'0-A. I. B. 1931 W.213—1930M. 
W. IT. 8t9-3 M Cr C. 881-1931 Cr. C. 
8C1-131 l.C.ei9-33L.W. 610-31 Cr. 
Ii.3.7C3 

(d Emptror t. Eanullah. 9 A. I. 
Cr. n 505-29 Cr I*. J. <40-108 I. C. 
687-L. It. 9 A. 17 Cr -A, I. B 1913 
A» 9S7. 

(C) Erttteror ». Manoji, HB. 391. 
Xhr reiblccil jurlrdicUoa giten to tbe 


joint Magistrate under e. 76 (6) of the 
Madras Village Coacts Act is greatertban 
irbat be has under this section: iVoro- 
• ■■ t.I. 

- ■ ' 11 - 

■ ■■ 63; 

• >13; 

■ >73; 

Jugal V, Ernpreu, 26 C. 7SG. 

(6) Satan «. Emperor, 33 Cr. L. 3, 
39; Guilt T. Emperor, <3 0. 793 { 
Bharmbai *. Emperor, 19 Cr. L. 3. 
SSS—iSI 0 396—11 8 L. R. 113 |/n 
TO JJamma, 29 A CCS; In re 2*andu- 
rang, 11 Bom. L R 1029; CAmnaraw* 
rnjf ». EmyeTor. 11 Cr. L. J. C9— 4 I. C. 
87b- 19 M. 1>. 3, (06; Imambtie r. 

Emperor, 15 I r. L. J. 514 — 3( 1.0. 

953—7 8. L. U 191. 

(9) 6'u//i T. Emperor, 11 C. 793. 
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or which otherwise coines to its knowledge, the High 
Court may. in its discretion, oxeiciso any of the powers 
conferred on a court of appeal by sections’^** 423, 426, 
427 and 428 or on a court by section 338, and may 
enhance the sentence ; and Avhen the Judges composing 
the court of revision are equally divided in opinion, 
the case shall bo disposed of in m inner provided by 
section 420. 

(2) No order v\nder this section shall he made to 
the piejudico of the accused unless ho has had an oppor* 
tunity of being heard either personally or by pleader in 
his own defence. 

(3) Where the sentence dealt with under tliis 
section has been passed by a Magistrate acting other- 
wise than under section 34, the court shall not Inflict 
a greater punishment for the ofletice which, in the 
opinion of such court, the accused has committed, 
than might liavo been inflicted for such offence by 
aPiosidency Magistrate ora Magistrate of the first 
class. 

(4) Nothing in this section applies to an entry 
made under section 273, or shall be deemed to authorize 
a High Court to convert a finding of acquittal into one 
of conviction. 

(5) Where under this Code an appeal lies and 
no appeal is brought, no proceedings by way of revision 
shall be entertained at the instance of the party who 
could have appealed. 

(6) Notwithstanding anything contained in this 
section, any convicted person to whom an opportunity 
has been given under sub-soction (2) of showing cause 
why his sentence should not be enhanced sball, in 
showing cause, be entitled also to show cause against his 
conviction. 

Amendment -~In sub section (l) tbe figure *'I95" has been omitted 
by 3. 119 of Act XVIII of 1923. Thi^ is consequential to the amend- 
ment made in s. 195. Sub-section (6) baa been newly added enablios 
the accused to question the propriety of his conviction when a notice baa 
been issued to him by tbe High Coort for enhancement. 

Scope. — Section 435 aulborizes a High Court in revision to call for 
tbe records of inferior criminal conits, anJ sections 437 and 439 
lay down the power- which a High Court may exercise in proceedings, 
the records of which have been called for by itself, or which have 
been reported for orders, or which may otherwise come to its 
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cited in the last Dote woald seem to be that it is not a matter connected 
with any proceedings before any ioFerior criminal court within themeao. 
mg of section 435(1). But the long standing course of procedure in the 
Punjab is that in such cases revisions lie to the High Court and lie under 
this section, irrespective of whether the order under revision was passed 
by a civil, criminal, or revenue comt(2}. Aud the same view obtains 
in Sind. According to the Sind Court section 115 of the C. P. C. has 
no application to such a case, as the jurisdiction under s. 476 of the 
Cr. P. C. is conferred on a civil court by tbe latter Code and the 
exercise of that jurisdiction mast be governed by the machinery pro> 
vided by the statute which confers the jurisdiction, that is to say, the 
Cr. P. C.(i). A direction to prosecute uader s. 476 can be revised by 
tbe High Court only when it appears that tha direction is based on 
grounds merely fanciful, grounds so empty and so obviously wrong that 
tbe court granting it cannot be said to have formed a serious judicial 
opioion(4). 

The record of which has been called for by itself. — Under this 
section, the High Court has full powers to examine tbe record of a case 
and pass such orders as may be necessaty(5). The language in this sec* 
tion *‘the record of which has been called for by itself" is not used in 
cantradistinctioa to" which otherwise comes to its knowledge *' and these 
latter words cannot be read so as to have reference to a petition(6). 
The High Court is competent to act in tbe exercise of its crimi* 
oal revisional jurisdiction even though the accused does not desire 
i((7). High Coart in revision is not boood by s. 412 bnt may examine 
the record for tbe purpose of seeiog whether tbe accused have bad a fair 
trial and whether their plea of guilty was based on a proper conception 


lltthau.rnad Hhaktt r. Bmprest. 03 
C. 63J : Emperor t. Jlar Prasad.iO 
C. 477 , Ramian Ali r Opoono 
Charaa, 4 L U. R ISS : Thalur Daa 
Bviperor, 17 O. C. 95; Emperor t. 
Kashi, 3^ A. CSS 5 Sen t. Sooka- 
rom.^O U. B. R. t3 = 83^J. W* ; 


IM; Jn re Maa/io J rasaa, a a. 
t03-Ut3\) A. IS; i’rroio JowT. 

^nuV.dfi. OO. L.R. 603-74 I.l‘.41S; 
Pear}/ v- Emperor, 31 A. 1*. 3. 
SOO-75 1. a 14S=3I Ir. Ii. J. iw; 
Simecn r. Bmpercr, (1922) A. 433— CO 
1. C. 61S-23 Cr L. J. 291 ; Pam 
Karain t. Ilnrlans Singh, 71 1. C. 
C17-19ij A 470. 

(1) i*urnnfAa». Jro t. JJhafu, 6S C. 
874—61 C Lk J. : A'atraS v. 
Aladhuri Saran,\ 99 1. C 45^1927 O, 
j4-3C>.W.2t.90S. 


(0) Dlvanpai Itax t. Dalai: Ram, 
19 Lab. 31 2| Lachrnan Singh r Empt' 
TOr. A. I. R. 1931 Rab. 10S-S2 P. L. R. 
46=1931 Cr. C. 109 = 131 1. 0. 816-32 Cr. 
I* J. C17-1DA. I. Cr. R 233; iJwAan 
Singh T Amrittaria, 5 P. R. 1903 Cr. 
r. B.; BarhalRam t. Croicn, 89 1*. \Y. 
R. 1911 Cr. 

- (3} Gm'mal v 6’Aetrarom, 95 I. 0. 
$3l»27 tr. Ii. J. 7SO-2U S. L. R, 90— 
192$ B.915. 

'4) In re PoriAo/omc/ar, 33 Boxn. L. 
R 292. 

(5) J/ou7a Bal-hsh t. Eal Chand, 
33 P, B. 1916 CE.-S7 I. G. 473=19 
Cr. L. J. 121 ; Sofindra Kath t. i’m* 
rercr. 111 I. C.S91— 18 C. L. j. 113—29 
Ct. Xi. 9.813; Sarji r. Bhimi, 3 Cr, 
Law NaR. It. 

(C) Bdai Bhan r. Ram Samajh. 3 
O IkJ. 516-19 O.C. lSG-37 I. C.309 
—^19 Cr. L. J. 100 : Kamai_Jiul{g 




1B70 THE CODE OF CRIMINAL PROCEDHBE [Chap. SXXII. 


of their own motion, frequently set aside convictions of persons jointly 
tried and convicted at one trial, who bad not preferred appeals though 
they could have done so, but in which the matter had come up before 
the court on appeal or revision filed by other convicts, if on examining 
the record it was discovered that the lower courts had acted illegally 
on a point which aflected all the convicts equallyd). 

Application for revision by third party against accused's 
wishes. — The High Court can exercise its revisional juricdiction under 
this section at the instance of a person who is a total stranger to the 
proceedings. If the illegality of a proceeding is brought to the notice 
of the High Court, it is immaterial who does so — whether he be a party 
or a stranger, — and the court should take action of its own accord(2). 
Ordinarily, where a person being a friend and as such interested in the 
liberty of another sentenced toimprisonm^nt applies in revision, the court 
will not interfere, where it appears that the prisoner is of age, educated 
and sane, unless the court is satisfied that there has been a miscarriage 
of justice. Even where there has been a miscarriage of justice, the 
court, in the interest of the prisoner himself, where be himself prefers 
to abide by the decision already given, must be careful to avoid taking 
any action which may place him in other and perhaps greater jeopardy, 
while seeking to remove the stigma of illegality from the administration 
of the law. On the other hand, the court cannot allow any such alleged 
miscarriage to be used to gratify a desire for seIf>advertisemeot or pre« 
tended martyrdom at the expense of the court's reputation for impartiality 
end justice(3). 

Interference with acquittal at the instance of private proseeu* 
tor. —’Although the High Court has jurisdiction, under this section, to 
set aside the order of acquittal, It has become a settled practice that it 
will not ordinarily interfere, in revision at tbe instance of a private 
prosecutOT(4}. 


R. 71— S3 Cr. L J. 700-131 1 0 853- 
A. 1. It. 1931 1,ah 145-1931 Cr. C. 257. 

(1) fiaViajy. EmprfSf. 5 0. W. N. 
830 j Uaehinfa ». J^niperor.Si I 0 837 
-l7^Cr.^L. J. 97-7^P. W. 



j.aoy. 

(2) Kmperor Pra$ati, 

C6 A. 159 F. B ; Ottdh IJarjistceiation 
f. Jimpn'or, C Lack. SCO ; Pars Jtant 


O 174-A I. B 1931 0. 410-3^ 0. W. 
N. 71C-Ind. But (J93I) Cal. 653- 
(1931) Cr Cb 9 COC; A^arom Prnsady. 
Jitnperr'r, 45 A. 128, J’arS Ham v, 
JTmpfror, 32Cr L. J. 700-131 I. C. 
S53-A. I. R. 1931 Lah. 145-33 P. 
Jj It 71— Ind. Rul 1031 Lab. 419-1931 
Cr. O. 257 ; SmpiroTT. Biiheihicar 
Pratad, 66 A 1507. 

(I) Sher Khan v. Antrar Khan, 
23 N. 1.. K. 40-1927 Nag 170—102 I. C. 
119-88 Tr. I.. J. 523: Siban Hat t. 
lihagicnt Dat. 6 A. I Cr R. 401—5 
IVl 95-0 Pat. L. T. 633—57 Cr. L J. 
233S921.U 219-A I U 1920 Pat. 17C; 
Narnntabath v ParabKaJ ifamu, 
4SM.9PC-71 l.C.C5s(192i) M. W. N. 
Cfi3-lC R. W. C20-43 M L J. fCC- 
1923 M 171 -2« Cr. h J 17; liuUi 
Jihagnt r. A'flrmri Sivoh, 77 I. 0. 
731-9 Pat. 709-25 Cr I.. J. 4tC54. I. 
It. 1924 Pat 283; Qayynm AH r. 
faigm Alt, 27 A. 359 ; Kmprror r, 
Shendarihan. 44 A 832 ; CL ii'ukho 
T Durga Dai, 2 A. 446. 



OF REFERENCE AND REVISION 


1569 


S. 439 ] 

of the facts(l). The powers of a High Court under sections 435 and 
439 are wide and it can proceed in the matter even stio tnotu and 
interfere if it considers just and proper. A High Court can call for and 
examine the record of any proceedings and interfere even when a 
certain order, though legal, is improper(2). 

Or which has been reported —Section 438 authorises a 
District Magistrate to make reports to the High Court on examination 
of the records of the proceedings of inferior criminal courts, but such 
reports should only be made in cases where the proceedings are not m 
themselves the subject of a revision or appeal pending before him(3}. 
A reference to the High Court under that section should only be made 
for some reason specihed in the section, which appears from the mspec* 
tion of the record(4}. A District Magistrate is not competent to refer 
the proceedings of a superior court to the High Court(S). It is not the 
practice of the High Courts in India to take action under this section on 
a report by a District Magistrate which has for its object interference 
with a decision by a Court of Session(6). 

Or which otherwise comes to its knowledge.— The High Court 
may exercise any of the powers conferred on a court of appeal even in 
cases which may come to its knowledge otherwise than on a petition by 
the convict. It has been held in iVoriitn Prasod v. £Ni>rror(7) that it 
would be open to the High Court, on information contained m a news* 
paper, a placard on a wall or an anonymous postcard, to take actioo, if 
it considered that sufRcieot grounds were established to justify sending 
for record under s. 435, even though a court should be uawtlling to 
interfere if the convict himself does not contest the propriety of bis 
conviction. The same view was taken in Hiranand v. EmPeror{B) 
wherein it was held that even where the accused has not moved the 
High Court, the High Court is competent to act in the exercise of its 
criminal revisional jurisdiction, though it is the practice not to interfere 
in revisions when the convicted person has failed to exercise bis right of 
appeal. In this connection it may be stated that the various High 
Courts have whenever they have thought fit to do so, exercised their 
revisional powers in cases in which the convicts could have appealed but 
bad not done so(9). It may also be stated that the High Courts have, 


(1) Ali Sotsain ▼. Emperor. A. I. 
R. 1930 B#n? 849-129 I. C. W5=1930 
Or.C.UTT. ^ 


liUK. 

(3) In re Pdlani Gounden, 15 Cr. 
L. J. 472-21 1.C.352. 

(4) Kunjal r. Empress, (I69t)A. W. 
N 80. 

(5) JEVriperor v. Loho. 41 B. 47; 
Emperor v. Wall, 142 1.0. 622— A. 1. 
B. 1933 Lab. 433-31 Cr. I., J. STl-1933 

Or. P. 0. 99 


Cr. Caa, C71; Emperors. Baldeo, 46 

A. 851 (655); Emperor v Jamnabai, 
28 A. 91 ; Emperor v. Ganga, 83 A. 
378 

Emptror-r. latalDad, 73 I. 0, 
269-24 Cc. Ii. J 573. 

(7) 45 A l.!8 (129)-71 1. C. 218-A T. 

B. 1923 A. 85-20 A. L. 7. 909-21 Ci. L. 
7. 115. 

(8) 17 8. L. R.24S-76 r. C.230-A I. 
B 1921 8 129-25 Cr.L.J. 131. 

(9) Emperor v. Sal,tnalai, 55 B. 220 — 
129 I. O. S40-A I. B. 1931 Bom 70- 
(1931) Cr.C. 78-32 Bom.Ii.B. 1500-82 
Or. L. J 263 ; Emperor t. Abdul 
QadiV. 82 Cr. r.. J.2I9»129 1.0.221= 
A 1. B. 1S30 Lab 1044-(19S0; Cr. C. 

1230; pars Ham y. Empnor, 82P. L. 
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of their own motion, frequently set aside convictions of persons jointly 
tried and convicted at one trial, who bad not preferred appeals though 
they could have done so, but in which the matter bad come up before 
the court on appeal or revision filed by other convicts, if on examining 
the record it was discovered that the lower courts had acted illegally 
on a point which afiected all the convicts equallyd). 

Application for revision by third party against accused's 
wishes. — The High Court can exercise its revisional jurisdiction under 
this section at the instance of a person who is a total stranger to the 
proceedings. If the illegality of a proceeding is brought to the notice 
of the High Court, it is immaterial who does so — whether he be a party 
or a stranger, — and the court should take action of its own accord(2). 
Ordinarily, where a person being a friend and as such interested in the 
liberty of another sentenced to imprisonment applies in revision, the court 
will not interfere, where it appears that the pri«ODer is of age, educated 
and sane, unless the court is satisfied that there has been a miscarriage 
of justice. Even where there has been a miscarriage of justice, the 
court, in the interest of the prisoner himself, where be himself prefers 
to abide by the decision already given, must be careful to avoid takiog, 
any action which may place him in other and perhaps greater jeopardy, 
while seeking to remove the stigma of illegality from the administration 
of the law. On the other hand, the court cannot allow any such alleged 
miscarriage to be used to gratify a desire for self-advertisement or pre* 
tended martyrdom at the expense of the court's reputation for impartiality 
and jastice(3). 

Interference with acquittal at tbe instance of private prosecu- 
tor. ■—Although the High Court has jurisdiction, under this section, to 
set aside tbe order of acquittal, it has became a settled practice that it 
will not ordinarily interfere, in revisioo at tbe instance of a pru'ate 
prosccutor(4). 


R.71»33Cr.L.J. 700-131 1 C 353- 
A. I R. 1931 I-ah 145=1931 Cr. C. 257. 

(1) JiaUaJv. rtTipres^. 5 C. W.N, 
SSO : I]ae?iinta ▼. Kfliperar, 3 J I. C 833 
—17 Cr. Ij J. g7»7^P. W. R.^1016; 


J. 259. 

( 2 ) Kmrerorr. BUhethicar Prasad, 

66 A. 153 F. B ; Otidh BarAstceiathn 
T. Btnpsror, 6 Luclf. *06 ■ Jtan 
t. Empfror, K. I. B. »931 L-h. J<5 : 
Sham Lai r. A. I. B 1931 

Lah 97 ; Lilatrati t. /■.inperor. A. 
1 R. 1912 I ah. 8^4 ; Seerrtnrf/, High 
(louri Bar Asscciati'in, Lahore t. 
Jintprrm'. A, I, Jt 1P33 Lab 659; 
Vidt/a IT'oti t. Emperor, A. I. B. 
IDU'l ah. 613. 

(3) Bam*r\dra Chandra t. Empt' 
ror, 63 a 1S03-S3 Cr. L. J. 844:132 1. 


O 174-A I. B 19310. 410-SsaW. 
N. 71C-lDd. E«l (1931) Cal. 555- 
(1931) Cr L'as 605; A’brain Prasad v, 
Emrerr^r, 45 A. 133; J'ars Jtam r. 
Etnperor.SlCr L. J. 700-131 I. C. 
S53-*A, I. B. 1931 Lab. 145-SJP. 
U B 71-I&d.RaI 1931 Lab. 419-1931 
Cr. <X 257; Emperor T, Bisheshtcar 
Prasad, SC A. 1507. 

(0 Sher IZhan t. .Jnirar Jxhan, 
23 N. 1- B. 40- 1927 Bag. 170=102 I. C. 
119-SSrr. I.. J. 533 : Sibanliai r. 
Bhagxcat Das. 5 .A. I. Cr. R. 401=5 
Pat. 25=GPat. L. T. 833=57 Cr. L. J. 
23W92I.C. 219-A.I R 1926 Pat. 176; 
EarnntaXaih v. ParaXkaJ J/omu, 
45M.9?6=7II. C.C5=(1992) M. tV. B. 
662-16 UW. 626 = 43 M L J. 663- 
1933 XL 171-24 Cr. L. J 17 ; O'ulli 
Bhogal t Nornin Singh. 77 1. C. 
734-2 Pat. 705 = 25 Cr L. J. 4I6=A. I, 
B. 1924 Pat CS3: Qayyem AU t. 
Paiyas AU, 27 A. 859 ; Emperor x. 
SheodnrshoTt, 44 A. 332 ; CL SuIJiO 
T. Durga Das, 2 A. 443. 
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Interference at the instance of Sessions Judge. — An application 
from the Sessions Judge reqnesting the High Court to set aside a coo* 
viction passed by bis predecessor and affirmed by a Judge of the High 
Court m appeal, on the ground that on certain materials that bad since 
come to the knowledge of the District Magistrate, the conviction was 
wrong, cannot be entertained in revtsion. In such cases the District 
Magistrate may refer the matter to the Local Government who have- 
power under Chapter XXIX to do the needful(l). 

High Court should not ho moved in the first instance -^Accord* 
ing to a practice of the High Court an application in revision to the 
Sessions Judge or to the District Magistrate is an essential step in the 
procedure of filing a criminal revision in the High Court, and failure 
on the part of the applicant in this respect operates as a bar to the 
application being entertained by the coart(2}. For falter discussion on 
this point see notes to s. 435 under the bead "to whom application 
should be made". 

Revisional powers when to be exercised.'— The controlling power 
of the High Court is a discretionary power, and it must be exercised 
with regard to all the circumstances of each particular case, anxious 
attention being given to the said circumstances which vary, greatly. This 
discretion ought not to be crystallized, as it would become in course of 
tloie. by one Judge attempting to prescribe dehoite rules with a view to 
bind other Judges in the exercise of the discretion which the legislature 
has committed to them. This discretioo, like all other judicial dlscre* 
tions, ought, as far as practicable, to be left uotrammelled and free, so 
as to be fairly exercised accordiog to the exigencies of each case '*(3). 
The Code confers the widest powers of revision upon the High Court and 
Judges should not seek to lay down rules which confine that 
discretion in a manner m which the legislature has not seen fit to 
confine it(4). The High Court should not hesitate toexercise discretion 
in Its revisional junsdiction whenever circumstances seem clearly to 
justify its so doing(5). No definite rule can fetter the action of the 
High Courts in the use of their revisional powers, technical flaws 
and minor errors in the procedure of tbe lower courts and even mistakes in 
the appreciation of portions of evidence are good grounds for interfer* 
ence where they have resulted in substantial prejudice or injustice to the 


(1) ffafjT. Emperor, 1 A, I, Cr L. 
T. 627 

(2) Emperor v SfiihammaiJ 
Eashtm. 55 A.261«-1973 A. L J.IW* 
ISA I Ci R. 16S-11 L R A Or 46^ 
1933 Cr 0 523=145 I C 72G-S4 Cr. L 


4h 


19 A. L J. 425=63 I. 0. 875-22 Cr.L. 
J. 715=3 U. P. L. E, fA.) 77; Ahdul 
Jlfatlab ▼. Eandlal, 60 C.423 ; JVo/Ae* 
tingh y Emperor, 102 1. 0. 852— li. 
R 8 A. 67 Cr 

(3) Emperor t. BanJcalram, 28 B. 
633 (534) 

(4) Shfinl,art7tei v Emperor, A. I. 
R. 1933 Bom 482-35 Bom. L R 1010 
-1933 Cr. 0. 1580=58 Bom. 40-1171. 
0 25 

( 5 ) Eashupat Snhay t. Emperor. 
A. I.E. fl922) Pat 160=3 Pat. L.T. 93 
=1923 P. H 0.0.20=66 I. C. 330-23 
Cr. li.2. 272; WtlUamy. Kothanda- 
rama, 14 31. T. 200; EekhraJ t, 
Eebi Pershad, 12C.W.N. 678. 


Bv 

831- 
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accused(l). T6e powers of revision are given to the High Court for the 
correction of injustices and not for the correction of mere illcgalities(2). 
The circumstances which will justify the interference of the High Court 
have not been and cannot be laid down with precision. While the 
Judges have repeatedly held that only when exceptional grounds exist 
the High Court ought to interfere, the decided cases show that no hard 
and fast rule can be laid donn but that when in the interests of justice 
the High Court's intervention becomes necessary, it ought not to be 
refused(3}. 

Grounds of interference — It is %ve]} established that the court 
may interfere both on any question of law*, such as jurisdiction, illegality 
or irregularity or on a question of pure fact(4). It is necessary in 
revision to see whether there has been any error of law, any irregularity, 
any abuse of, or failure to exercise judicial discretion, which would 
justify interference in revisioufS). 0.ily in case of (f) defective invesfi- 
gation, (ii) of failure to consider important evidence (iVt) of consideration 
of the evidence from a wrong point of view, [iv) of contravention of 
any express provision of law, (v) of conviction upon facts which will not 
support the same, wiii the revisionary powers of the High Court be 
exercised(6). Revisiooal jurisdiction has been conferred io order to 
correct miscarriage of justice arising from misconception of law, 
irregularity of procedure, neglect of proper precautions or harshness in 
geQtence(7). 

High Court c<Tn reett/y errors of taw . — The High Court sitting as 
a court of criminal revision is entitled to rectify any error in law which 
would lead to injustice{8). Cut an order that proceeds upon an error of 
law, but which, apart from that error, is a proper order ought not to be 
set aside(9). It is, however, open to the High Court to revise a 
finding based on a misapprebensioo of the lawdOj. The question that 
there was no legally admissible evidence against the accused is rather 


(l) Phuman v. Emperor, 11 P. K. 
190SCc.«3 P. W.B 73-8Cr.l«. J 250. 

■{is Inte Cohind KtinU, 109 I 0 
214«A. I. B. 1928 Nag. J72=23Cr. L. J. 
486=10 A. I.Cr.R 173 
(3) Pamanalhan Suhrahmanya. 
47 M. 72J (72S). Mahomed v Maho- 
med Idris, 8S I. C. 189=20 Cr, L J. 
1101 . 


good ; Anynoo v. Emperor, 24 Cr. L. J. 
257. 

(5) In re Almdar Hussain, J3 A 
249 (251) • 

(0) Lahshmitiarasappa t. Alekala- 
vettkalappa. 31 M. 133 at p. 135 
(7) Emperor v. NasruUah, 29 Ct L 
J. «6=»108 /. 0. 6G7 (56S)=A. I B. 
(1928) A. 287; See Nogi Iteddu r. 
Emperor, A. 1. It. J930 SI. 443=-120 I. 
C.09=30Cr J 11C0-3SI Cr. 0. 18 
(judgment vitiated by coofnslon end 
wrong notion about facts cannot be up' 
held} 

(8j Ibrahim v. Guranditla, A. I. R. 
1932 Lab 362-33 P.L. R 267=135 I. 
C. 705-33 Cr L J. 341-1932 Cr. P. 
491-13 Lah 699. 

(9) Sn Kislian v. Deli Eayal. A. I. 
a, 1925 O 739-2 O. \V. N. 823-901. 
a 915=26 Cr. L, J. 1619. 

(10) Jagan Hath r. Emperor, 1929 
Pat 429 (i31) -115 1. 0. 895-30 Cr. L. 
J.516-10 P. L. T. 483-12 A.I. Cr B, 
950 . 




S. 439.] 


OF REFERENCE AND REVISION 


1671 


Interference at the instance of Sessions Judge. — An application 
from the Sessions Judge requesting the High Court to set aside a con. 
viction pissed by his predecessor and affirmed by a Judge oF the High 
Court in appeal, oo the ground that on certain materials that had since 
come to the knowledge of the District Magistrate, the cooviction was 
wrong, cannot be entertained m revision. In such cases the District 
Magistrate may refer the matter to the Local Government who have 
power under Chapter XXIX to do the aeedful(l). 

High Court should not bo moved in the first instance— Accord* 
ing to a practice of the High Court an apphcatioo in revision to the 
Sessions Judge or to the District Magistrate is an essential step in the 
procedure of Bling a criminal revision in the Hi>h Court, and failure 
on the part of tbs applicant in this respect operates as a bar to the 
application being entertained by the court(2). For fuller discussion on 
this point see notes to s. 435 under the head "to whom application 
should be made". 

Revisional powers when to be exercised.— The controlling power 
of the High Court is a discretionary power, and it must be exercised 
with regard to all the circumstaoces of each particular case, anxious 
attention being given to the said circumstances which vary, greatly. This 
discretion ought not to be crystallized, as it would become in course of 
time, by one Judge attempting to prescribe deBnite rules wltb a view to 
bind other Judges in the exercise of the discretion which the legislature 
has committed to them. This discretion, like all other judicial disere* 
tions, ought, as far as practicable, to be left untrammelled and free, so 
as to be fairly exercised according to tbe exigencies of each case ”(3). 
The Code confers the widest powers of revision upon tbe High Court and 
Judges should not seek to lay down rules which couBne that 
discretion in a manner m which tbe legislature has not seen Bt to 
caoBneit(4), Tbe High Court should not hesitate to exercise discretion 
fa its revisional jurisdictiou whenever circumstaoces seem clearly to 
justify its so daiag(5). No definite rule can fetter the action of the 
High Courts in the use of their revisional powers, technical Baws 
and minor errors in tbe procedure of tbe lower courts and even mistakes in 
the appreciation of portions of evidence are good grounds for interfer* 
CDce where they have resulted id substantial prejudice or injustice to the 


(1) KoUt, Emperor, 1 A. I. Cr L. 
T. 627. 

(2) Emperor v ^ftihammad 
Eashim. 55 A, 261=1933 A 

19 A. I. Cr. R, 163=14 L R. A,Cr46a 
1933 Cr 0.623=115 1 C 720=81 Cr. Ii 
J. 1018 i A/u^ammnii JsA']; V Empt' 
TOT, 101 I.C. 255=29 Cr. L J. 816=A. 
I. R 1927 L. 689: 3[usnn Eai v. 
Eirieh Itov. 18 Gr L 3 S6$-4l 1. a 
631=2 Pat L IV. 115; Shafagat-ul- 
lah T. U'ali Ahmad, SO A. 116={1908) 
A. W. N. 25=7 Cr I,. J. 48; Itash 
Behari v. Phani Bhusan, 43 0 531 
eC8 I. 0. 410-22 Cr. L. J. 650 ; Sharif 
Ahmad v Qalml iS'm^.h, 43 A. 497— 


19 A.L. J. 425=63 I. 0. 875 - 22 Cr.L. 
J 715=3 U. P. L. E. fA.) 77; Ahdul 
Mallab ▼. Naodial, 60 C. 423 ; Eathe^ 
eingh v. Emperor, 103 I. C. 852“Ii. 
R 8 A. 67 Cr 

(3) ATmperor t. Banhatram, 28 B. 
633 (634) 

(4> ShanJsarshet v Emperor, A. I. 
R. 1933 Bom. 463-35 Bora. 1. R 1010 
-1033 Cr. C. 1580=58 Bom. 40-1471. 
C. 25 

(5) Jiaphupat Sahap v Emperor, 
A. I.R. fl922) Pat 160-3 Pat L.T. 93 
-1932 P. II 0.0.20-60 1. C. 336-23 
Gr. IlJ. 272 ; TFiWiom T. Kothanda- 
ramo, 11 M. B. T. 200; BekhraJ t, 
Debi Pers^ad. 12 0. lY. N. 678. 
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escaped notice(l). A defective investigation by a Magistrate constitutes 
a material error and v/ill justify tbe High Court in setting aside tbe 
conviction(2). Improper advice given by the Judge to tbe Jury upon a 
question of fact) or tbe omission of the Judge to give that advice 
which a Judge, in the exercise of a sound judicial discretion, ought to 
give the Jury upon questions of fact, amounts to such an error in law 
in summing up as to justify the High Court, on appeal or revision, in 
setting aside a verdict of guiltyfS) 

Every irregularity or illegality does not call for interference. — It 
is well settled that every irregularity or illegality does not ipso facto 
vitiate a trial or call for the exercise of tbs powers of interference by the 
appellate or revisional CQurl(4). The High Court wi7i not interfere in 
revision where tbe illegality in trial has been purely technical and has 
not prejudiced the petitionerfS). The High Court will not interfere in 
revision on the ground that the provision laid down in section 342 had 
not been strictly complied with, unless it is proved that the accused 
bad been prejudiced thereby(6). Mere omission to serve notice of 
appeal on the District Magistrate, under sections 422 and 423, is only 

an irregularity and will not render the proceedings, ah >«i/<o vold(7). 
Where a Sessions Judge agreeing with the Assessors simply makes an 
endorsement that the accused is acquitted and directs that be be set at 
liberty and writes the full text of his judgment assigning reasons for his 
order a few days later, be committs an irregularity under section 537 
of the Code, but such irregularity does not vitiate (be proceediQgs(8}, 
It is only allegations of tbe gravest departure from procedure that a 
High Court will interfere io revisioo so as to take the conduct of a 
cttmtoal case pending before a subordinate court before its terraiaation 
out of its bands(91. Where an applicant has not in any way bees 
prejudiced by an irregularity, the High Court will not interfere in 
revision on the ground of that irreguIarityClO). 

Joint trial.— The joint dial of two parlies arrajed against each 
otber in a not is not warranted by sections 233 and 239 and is altogether 
illegal and void and cot merely irregular within tbe purview of 
section 537. However tbe reiisional jurisdiction under this section 
being by its terms entirely discretionary, the High Court is not bound 
to interfere on the revision side in such a case, when no prejudice is 


(X) Smpress v. Afurli, 2 A. 330 
(839) 

(9) J?e Jteddi Jiamaiya, 2 Weir 570. 
{$) Jie SlahfelJuMhSVt. R Cr. 80. 
(4) liajabali t. Sniperor, AIR 
1980 S 8l6— I930Cr. C. 1347=24 S. L. 
B 446; AJurlidhar Emperor, 93 1 0. 
1054=97 Cr. L ,1.658 Biglt Court would 
Bot iote'iero onlesB there are gleting 
defects, Ram^hha Pent ad t. Emperor, 
4 0 W.N. 729=10X7 0 336. 

(5J 2JwVidl\ar v. Jiviperor, SSI O. 
1064 = 27 Cr L 3 666-6 A. l.Cr It. 
267 ; AbditJ Pohman v puiptror, A. 1. 
B. 1935 0. S16 

(6) Ourdeal Singh v. Shota, 10 ftit. 
L T. 196 ; Soiora SingJt v. Emperor, 


6 A. I. Cr. B. 303 = 27 P L. B. 1S3. 

(7> Vellayanambalam v, SalaUer- 

tw», 39SI 505. 

(8) Sanharatinua v. Narayatia, 63 
1. C. 616=16 L W. 413 = 4i3 Jf. L. J. 
369=0922} M. W. N. 679 * 31 M L. T 
812=23 Cr.X, J, 583^=1322 21. 60. 

(9) Jn re Naehiappa tfdayan, iCS 

I. C E03={1927) 21 W. N. 762=53 
21 D J. 623 = 26 L. W. 4fl7=»A I. It. 
J927 21 975=89 21. L. T. 453=.2S Cr. Jl,. 

J. 9T9=*9 A. T Cr. R 139 ; See Lallani 
T. Emperor, A. J K 1934 A,514“S3 
A. r,. J. 241=3 A. W. E 671 

(101 Jdadti'-oirv. Jiashid ylhmad, 18 
rr.Ii.J. 765=41 1 C 141 = 15 A. h. J, 
C12. 
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one of law than of fact(l). So, also, the question whether a criminal 
has been sufficiently identified, and whether his conviction on the 
evidence of one witness only, sbonld stand, is a point more of law than 
of fact, and the High Court will interfere in revision in such cases(2). 
The question whether upon the facts found or proved, malice has been 
established is a question of lawO) The question whether a fee levied 
by a bye-law framed under U. P. Municipalities Act is excessive and 
unreasonable is a mixed question of fact and law and cannot be raised 
in revision for the first time{4). 

High Court can rectify material error in the proceedings — The 
High Court will interfere in revision where there is a material error in 
the decision upon the facts, but some-error in lav/ or procedure which 
affects the dccisionfS). Thus, where in a case of theft of grass, the 
Magistrate found that the evidence for the prosecution was weak 
and biased and that it was possible that the accused did get 
permission from the joint proprietors to cut the grass, it was an 
error of law of the Magistrate not to have acquitted him ; and in 
revision the Chief Court set aside the convictioo(6). Where the 
subordinate court has taken a wrong view of the facts through 
an error in law, eg., where it places the burden of proof on 
the accused contrary to s. 101, Evidence Act, the High Court wilt 
Interfere in fevisioo(7). When an accused person is convicted of being 
in possession of stolen property with a guilty knowledge, and the 
property was not recently stolen, the Chief Court, in the absence of 
evidence showing dishonest possession, can, on the revision side, cancel 
the conviction, as it is a *' material error *' uoJtr this section to presume 
guilty knowledge from mere possession where the theft is not receot(8). 
Although technical Raws and mioor errors in the procedure of the 
lower courts, or mistakes io the application cf portions of the evidence 
would not ordinarily be sufficient grounds for setting aside a conviction 
on the revision side, nevertheless the Chief Court Is bound to interfers 
where such errors and omissions have resulted in substantial prejudice 
or injustice to the accused(9). Omission to take a very material 
evidence proffered by the accused was held to have prejudiced him, 
and to afford ground for High Court's ioterference u der thissection(iO}, 
The High Court is not precluded from exercising the power of revision 

under this sectiou, u — u-« -j 

has received no . . 

false that, if it 


(1) Nga Tun Slaing t. Ewveror, 
A. I B. 1034 Bang. CO=1034 Cr.f. 877= 
148 1. 0. B7C-S5 Cr. 7,. J. 808, 
i2) ileheraU ▼ JTmperor, A. I. B. 
1031 S. 13al03t Ct. C. C1=1S0 I. r. 
S76-S2Cr. I. J 543. 

(3) Atirsu Narayan v. Evwtror, A. 
I B. l92Gri.t. 4S3-7 Pst.L. T. C08= 
192G P. n. 0. C. 314-27 Ct, L 3, 1030= 
07 I. 0. 864. 

(1) yljmef 1 v. A'nipfror, A. J. B. 1£31 
A. 30-3 A. W. R. 181-1934 A. L. B. 
(38>-1031 Cr, C. 70=148 I. C. 003-85 


Cr.L. J. 701 66 A. 241-1S31 A. L. J. 
60. 

(6) Be Dai Chum, 20 W. B. Cr. 
<0(41). 

(6) liam Jut Emperor, 17 Ct L. 
J. S03--S6 1. 0. 176-27 F. ^Y. K. 
1916 Cr. 

(7) Enyma t. Koneth, Bat. Un. 
Cf C.7S4 

(8) AWnin f Cl ck-m, 16 P. E. 1876 Cr. 
(‘1) riunany. ±.mpercT, 11 P. B. 

ifrs Cr 

(10)//e iZerf rtT>ha^, 24 W.E. Cr. CO 
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or of the warrant by an appHcation to tbe court uoder section 491 of the 
Code. On tbe other band, it has been held that where a warrant has 
been issued by a Polit'cal Agent under s. 7 of the Extradition Act 
of 1903, its execution by District Magistrate Or a Chief Presidency 
Magistrate in British India in accordarce with the Act, is ajudi' 
cial act and the High Court has, therefore, power in revision to inter- 
fere with the proceedings of lbs Magistrate and the order to surrender 
tbe fugitive CTimioal(l). It may be noted that although section 15 of 
the Extradition Act ousts the jurisdiction of ihe High Court to inquire 
into the propriety of a warrant issued under Chapter III of that Act, 
yet where tbe order was made cleatly without jurisdiction, it is open to 
revision by tbe H/gb Court at tbe instance of (he party whose liberty is 
affected by it(2). 

Abatement.— The principal of section 431 is applicable to revisions 
and that consequently no revision can be entertained against a sentence 
where tbe accused has since died, except a sentence of iiDe(3). Hence a 
petition for the revision of an order direction the petitioner to pay com- 
pensation under section 250 of the Code does not abate on the death of 
the pctitioner(4). 

Non exercise or improper exercise of powers of discretion 
Vested in a Wfagistrale.— S. 435 of the Code gives the High Court 
ample power to interfere, should it see fit to do so, in any case where 
a Magistrate has either refused to exercise a discretion vested >Q 
him by the iaw, or has exercised that discretion in an improper 
manner, or on improper grouods(5}. The High Court is not de- 
barred from interfering in cases requiring tbe exercise of discretion if 
It appears on tbe fact of tbe proceedings that tbe Magistrate has exer- 
cised no descretioo or has exercised bis discretion in a manner wholly 
unreasonable(6}. 

Disqualification of Magistrate.*— The proceedicgs of a Magistrate 
are liable to be reversed by tbe High Court on the revision side on 
the ground of a disqualification in tbe Magistrate in a particular case, 
orviog to personal cr pecuniary interest or biasf7). 

Improper and faulty procedure.— Tbe High Court can interfere 
In revision where the inquiry has been fauUy(8) ; or where the lower 
court has based its decision on a wrong view of certain of the evidence, 
as where it has not, as it ought to have, treated certain evidence -as 
evidence of accoirp!ices(9) ; or where tbe Magistrate based his decision 


1. C, 219=86 Ct. L. J. 1596- 4 A. Vf. 
R. J626- 

(1) In re Dai Aisha, 63 B. 119=1929 
Bom. 81=31 Bom. L.B. 02=2 Ct. L»w. 
817-117 1. 0. 821 = 30 Tr, I; J. 772. 

19) Emreror Gvilunhu, 14 Cr 1* 
5. 613 5 fmpercr v- EweinaVy^ 7 
Bom. I<.B 163. _ 

(3) Daulat Pam v. Croirn, 8 P. R. 
]9l9Cr ; *ee also o ▼ Errpreu. 

6 P. B 1893. Cr. 

(!) PrcTP S'Ttgh T. Blicia, riP.E. 


1908Ct=9Cc.Ii J. 103. 
fs) Nitam of BySrabai r. Jadeb, 19 

C.62. 


(6) In re Jtiggat Chander, 3 Cal. 

110 

(7) Charde v. Empress, 40P. E. 18 S 4 

Cr 

(81 Nolin Krishna v Russkh LaV, 
lo O. 1047 ; Dhaicoo JU'ojt v. JUuiJi 
Boyal, 12 E 877, 

(S) In re Pajeni Kant, 2 0. W. N . 

C72. 
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shown to have been caused by the joint trial(l). But in one case it has 
been held that in such a case the trial is bad and no question of 
prejudice arises. Where, therefore, a joint trial is bad, it is open to an 
accused person who has been convicted at such trial, to take the point 
of misjoinder in revision, even if it was not taken before in either of the 
courts below, and there is no obligation on him to prove prejudice(2). 

Illegal joinder of charges.— Where the accused was tried at one 
trial for committiog eleven different oflfences of the same kind it was held 
that although the joinder of the charges was illegal and the conviction 
therefore bad, the High Court was not bound to interfere in revision as 
the accused did not appear to have been prejudiced by the misjoinder, 
but bad pleaded guilty and had made no application for revision(3). 
Where it was found that a technical offence was committed by the peti> 
tioner under s. 170 l.P.C. and it was also found that the petitioner acted 
rather through vanity than with any criminal intention the High Court 
after setting aside the conviction on the ground of misjoinder of 
offence®, did not think it necessary to order further inquiry(t). 

Improper order.— Vndet this section, read with section 435, the 
High Court has power to revise an order or proceeding which, though 
legal, is, in its opioioo, sufficiently improper to justify its inter- 
ference(5). 

Illegal order ^uf^or/»Hg to act in executive capacity.— V^ben an 
illegal order is passed and actioo taken which involves matters coming 
within the purview of law and justice and within the scope of the autho- 
rity of the courts, such authority cannot be ousted by the mere ipse 
dixit of the officer that he was cot acting as a judicial officer, more 
particularly when no authority other than that of a judicial nature for 
this action is cited ; and the High Court can interfere in revision(6). 

Misreading of evidence and fundamental errors.— The High Court, 
can under s. 435, interfere in revision on the grounds of misreading of 
documentary evidence and fundamental errors in principle which vitiate 
the conduct and disposal of tbe case(7). 

Extradition. — It has been held by tbe High Cuurt of CalcuttalS), 
and following it by the High Court of Allababadl!^} that the High 
Court’s power of revision aud superintendence do rot extend to pro- 
ceedings under tbe Extradition Act of 1903, but if arrested or detained 
in custody, the accused may question the lagality of the proceedings. 


(l) Ala Dya v. Emperor, 5 r. E 
1006 Ct =4 Oc.L.J. 75 

(S) DaUuk Roy v Emperor, R1 1. G. 
843^25 l-’r. L J. 607 ; See Emptror ▼. 
A/nnan^, 02 1. 0. 680 — 27 Kom L. T-. 
1813=49 B. 802-1926 D. J10-37Cr. U 
J. 305. 

(8) Emveror\. 71iaByaic,i L. B, 
B. 816«9 Cr. Ta. J. 15. 

(4) liltiihusami v. TahstJdar of 
Eamuad, A. 1. R. 1933 M. 434Bl03i 
Cr.c. 062=1033 M.Cr 0 187=146 1. C. 
106=.MCr. L J.1183 

(5) Eait A/o7iarimad ▼. Emperor, 
0 H. L. E. 81. 


(6) S- N. V Emperor, 4 P. R. 1003 
Or. al p 0 

(7) Emperor ▼. Bal Gangadhar 
Tilak, 33 B 473=10 Bora. L R. 073“9 
Cr. L.4.aJC»-4I. 0. 277. 

(.8) Rudolf Stallmcinn ». Emperor, 
88 O. 547 : UuU% T. Emperor, 
42 C. 793 ; In re Rudolf Ci'tafl- 
man , 39 C. 164 aoe aUo Jn re 
Bat Ai’ha. 117 1. C. 321*30 i r. L. 
J. 772-53 B. 149-2 Cr. L»w. 817-31 
Bom L R. 62=1929 B. 81. 

t9) SaudalSingh r.lJutriet 2IagU‘ 
irate, 56 A 40a-A. I. R. i934 a. 148 
=><031 Cr. C. 214—1934 A, L. J. 656= 
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not do so(l). As, however, there is an appeal on behalf of Govercment 
from an acquittal, attempt to obtain virtually an appeal from such a 
finding in proceedings for revision should on public grounds 
be discouraged(2}. It has thus been the settled practice that the High 
Court will not ordinarily interfere with 'an order of acquittal at the 
instance of a private prosecutor, because it is always open to the 
aggrieved complainant to move the Local Government to appeal under 
s. 417(3). The High Court should oot entertain an application by a 
complainant to revise an order of acquittal after the Local Government 
has declined to direct an appeal against it(4). Nor will the High Court 
as a rule interfere in revision with acquittals on a reference by a 
Magistrate where the Local Government might have appealed and not 
done so(3). Even in the case of a reference by a Sessions Judge, the 
High Court will not as a rule, reverse an acquittal when the Govern- 
ment has a right of appeal, and has not appealed, especially in a 
question of public administratioo like correct weight and measures(6}. 
A reference under s. 43S recommending revision of orders of acquittal, 
stands on no higher footing than an application of a private prosecutor 
for such rcvision(7). The powers of the High Court in criminal revision 
are not intended for the gratification of private malice, nor are they to 
be used to indicate the position of a private prosecutor where a merely 
technical oifeace has been committed, however, clearly that technical 
offence may have been proved(8). 

When High Court wilt not interfere. — It is not usual for a High 
Court to interfere in revision with the decision of the lower courts 
when that decision is based upon a consideration of the evidence but 


62 I 0 788 *20 Cr L J. 708 (esfwcUlIy 
In a ease like delama(ioa) ; J’nujdor v. 
Kasi, 42 C 812 ; linUial Das 

Kailash, lie. L J. IIS (so also in s 
case of insult); Mathura v. ChaKra. A. 
A. I R. 1935 0, 17G. but the HiRh Court 
Trill not moTe in such » case unless there 
is some glazing defect 

(1) Thandavan v. PeriantJa, 14 M 
863; Btnda Pershad v Bipumdan. 
6 N. L. R. 4 ; Peddif Ramavja, In re. 
2 Weir. 670 , Thandavan v Perianna, 
2 Weir. 671 ; Quetfi-Empress r. Shehh 
Badrftddin, 8 B 197 Empress v. 
Miuaji, 3 B. 160 j Qayyam AU t. 
Fatyaz AU, 27 A. 859 ; Favjdar t. 
East. 42 C 012; Gulli r. Narain 
Stngh, 2 Pat. 708; Anant r. Hart 
Charan, 26 Cr. Tj. J.61G = 85 I 0 856 
=2 Pat L.R. 250=A. I R. I?25 l’»t. 
821 ; Damodar v. Jvjhnr Singh, 26 
Cr. L J. 1318*89 I. 0. 38S-A f. H. 
1926 Nag. 115; i?flcAc7m V Boehcha, 
29 0.0 384=12 O L. J. 63=99 I.C. 
931=2 0. W. N. £0=A I. R. 1925 O. 
821=27 Cr. L. J. 854 ; Siban Itai ». 
J3/»o^icanf, 6 Pat. 25=C Pat. Ii T. 633 
= 27 Cr. L. J. 235=92 I. 0. 2l9=A I. R. 
1926 Pat. 176 ; per Uullick, J. Contra 


Per Maepherson, J. ; Emperor v, 
Atma Ram. AIR. 1934 A. 646=4 A. 
W. N 246 (High Court will not go into 
evidence ) 

(2) Thandavan v. Perianna, 14 M. 
3C3 

(3) See the cases cited in the last but 
one note. 

(4) Graham t. Elsey, 8 L. B. B 856. 

(5) In re Aminudatn, 24 A. 846, 
lollOTved in Emperor V Madar Balcsh, 
25 A. 188 and m Emperor v. G^r 
Daydl, 12 A. L. J. 2S5 ; impress v. 
Jahandi, 23 C, 249; Hrishike^h v. 
Abadhaut, 41 C. 703; Empress ▼> 
Ranga, 16 11.86, Mogal Beg, in re, 35 
M. I..J. C65; Re Sinnu Gotendan,^^ 
II 1028; Crown v. Achhar, 6 Lab. 
16 (19). 

(6) Emperor t. Harh Chand, 40 A. 
84; fulTathuMaly. AbdulHaq, 1930 
Iiafa. 159 

17) Dabiraddi v. Sahai MoUa, 56 
0.921=83 0. W. N. 258; Enshi Kesh 
V. Abadhaut, 18 Cr. L. J. 309=38 I. C. 
421 = 21 0. W.N. 250. 

(8) Narayan v. Emperor, 1251. C. 
134=9 Pat. 113 = A. I. it. 1930 Pat. 
211=31 Cr.L.J. 769=1930 Ct. 0.609=* 
Ind Bui. 1930 Pat. 486. 
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not upon the evidence recorded but on unrecorded evidence taken 
verbally subsequently on the spot(l): or where there were previous 
convictions alleged against the accused, and the Magistrate, without 
questioning the accused, or calling for proof of the convictions, convicted 
and sentenced bim(2). 

Revision of cases in wluch term of imprisonment has been 
served —The High Court is competent, in the exercise of its powers of 
revision under this section, to interfere with a conviction, even though, 
in consequence of the exphy of the sentence, it may not be possible to 
interfere with the latter(3}. 

Order passed without jurisdiction — The High Court will inter* 
fere with an order of a Magistrate passed without jurisdiction under a 
certain Act, even though that Act provides that the conviction under it 
shall not be open to appeal or revisioD(4). 

Inferences not warranted by evidence. — Inferences not warrant* 
ed by the evidence, drawn to the prejudice of the accused, are good 
grounds for a criminal revisionfS). 

How powers of High Court can be revoked. — See notes above 
under the head “ or otherwise comes to its knowledge. ” The High 
Court may exercise its powers of revision upon information in whatever 
way received, and, consequently upon the petUion of a private person 
occupying the position of a complaiDaDt(6). The powers to call 
for records under this section ere at all times to be exer- 
cised aod such powers may be put in force not merely on matters 
coming before the Judge or Magistrate in court, but also on matters 
coming to bts knowledge on reliable informationf?). The High Court 
can exercise the revisional powers given to it under this section, on an 

1 application made by the Government in an oilicial communication 
instead of through the law officer of the Ctowd(8). Though the 
section gives the High Court power to call for cases not only on 
judicial information, but also **wbicb otberwise come to its knowledge,'* 
yet, in most circumstances, tbe right to practice is that Judges should be 
moved in open court(9). 

Interference with acquittal at the instance of a private prose- 
cutor. — There is a conflict of case-law on the point whether the High 
' Court will interfere with an order of acquittal on tbe application of a 
private prosecutor. In some cases it has been held that it can do so 
on the application of a private prosfcutoi(IO), and in others that it can 


(1) Jn rt Sreepulte, Si W. R. 14 Cr. 

(2) Croxcn t. Sanlu, 13 P. B 1074 
Cr. 

(3) Empress v. .S’ln^o, 7 A, 186. 

(1} 9 8 L B. 20 

(6) Nga Shtce Kyam ▼. Emperor, 
JBCr L.J. Ilex'S? l.C. 4CS 

(6) Jn re AuroAmm. 3 II 88=3 Weir. 

eC6. 

(7) 9 Weir. 633, 

(8) Empress ». ilata J?m. (1887) A. 
W. N. 144. 

(0} Empress t. AbJuJ, 10 B. 6S0^ 


Bat. Ud. Cr. Cas 677. 

(lO)Jn the matter of Hardeo, 1 A 139; 
3 8 L. B. S5 ; A'uAAo t. Durga, 3 A. 

448 ; Antcar Alir Chairman, Deo- 
gar Munrtipolity, 99 I. C. 112=6 Pat. 
88:38 Cr L J. 80»A. I R 1936 Pat. 

449 (460) (or tbe nigh Coart may of Us 
oiTD molioa rcC aside lacb an order) ; 
Queen Empress ». Dasant Lai, 37 C. 
320; SCO also iUan^ali v. Bama 
CAnron, 38 C TEC; l^haxUi liagu r. 
Jtaika Smgh. J8 C. W. N. 1244 ; 
Gartgadharr, lieginald, 25C. lY N. 
609; Sunderahair. Kishore Singh, 
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a remedy cao easily be obtained from the civil court(l). The revlsional 
jurisdiction of the High Court will not be exercised in such a way that 
a right of appeal may practically be given in cases where such right is 
definitely excluded by the Code(2). 

Orders which are subject to revision. — A Magistrate acting under 
s. 221, Madras Local Boards Act, acts in the capacity of a Magistrate 
and his orders are subject to the provisions of ss. 435 and 439(3). 
Under this section the High Court has power to revise an order passed 
by a Magistrate granting or refusing an application of a committee 
under section 201 of the Punjab Municipal Act{4). Under the Code as 
amended by Act XVIII of 1923, the High Court has jurisdiction fo 
interfere in revision with orders passed under section 144 or section 145 
of the Code(5}. The High Court has jurisdiction to revise an order 
passed in a proceeding under s. 488 instituted by a China woman against 
a Burmese husband(6). 

Reversal of illegal order under s. 7J5 . — This section read with 
s, 435 and 423(c), enables the Chief Court to reverse an illegal order on 
an application under s. 135(7). 

Order grattUng bail.—Tho High Court has jurisdiction to consider 
whether or not the order of a subordioate court passed under s. 497, 
should or should not be maintained and also whether under tbs pro- 
visions of sub.s.(5) of 8. 497, an accused person should be allowed to 
continue at large (8). Sections 497(3) and 439 empower the High Court 
to set aside an order of a Magistrate allowing bail in a non. bailable 
offence, after notice to the opposite party(9). But where a Sessions 
Judge, after considering the evidence, comes to the conclusion that there 
are no reasonable grounds for believing the accused .guilty and admits 
him to bail the High Court will not go behind the finding and discharge 
the bail either under section 439 or any other provision of law(lO). 
When an application of an urgent nature e. g., for cancellation of bail 
granted by the Sessions Judge is made by the District Magistrate, the 
rule that the High Court will not interfere with the order of the Sessions 
Judge except on an application by Government, will not hold good. It 
is, however, desirable that the Public Prosecutor should apply for the 
orders of Government in cases in which there is sufficient time to do 


nand Emperor, 25 Cr. L. 3. 1S4«»76 
J. 0 230-17 S. L B 215=1324 Sind. 
129 

(1) LoJie Kath v. Nidu Siatcas, 6 C. 
W N.469. 

(2) AJisanullah^. JUanauJdt, S6 A. 
403. 

(3) Rangeaa Rao v. SicaminatJia, 

1031. C. 414=27 L. W. 320-1928 M. 
495-29 Cr. 3^. 389 ^ j 


(5) iltilhuttcami v Thangamma 
.Avuar,5ZU. 320=58 M.I. J. 148=31 
h. W. 16=1930 M, IV. N. 82=2 M. Ci.C. 


277-1930 Or. C. 273=121 I.O. 833=31 
Cr ti. J. 334=13 A I. Ct R. 461. 

<6) Maung v. jlfoun^, 76 1. C. Ill 
=4 U. B. R. (1922) 169=25 Cr. L. J. 
Ill 

(7) Earn Kola v. Ganda, 42 P. R, 
1885 Cr. 

(8) Emperor ▼. Pritam Singh. 33 
Cr. Xu J. 335=33 P. L. R. 887= 186 1. 0. 
709-A. I.R. 1932 Lah 433=1932 Ct. O 
879-Ind. Eul. 1933 Lah. 245; Local 
Government y Ghulam Jalani, 82 1. 
O. 755. 

(9) Emperor v. Baahiran, 83 I. 0. 
483-1923 A. 479-26 (r.L J. 4 

(10) Queen v. Thimma Reddi, 10 U. 
L. J. 411. 
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it would examine the evidence even in the exercise of its revisional 
powers if there are reasons justifying its doing so(l). No reason can 
be entertained ordinarily in cases which involve appreciation of evidence 
by subordinate courts unless exceptional grounds are shown to exist(2). 
The High Court has no power to interfere where there is a difference of 
opinion between the Magistrate and the Judge as to the credibility of 
certain witnesses(3), A decision given on evidence which was in some 
parts discrepant, and about the credibility of which there might be 
considerable question, would not, even if the High Court thought the 
evidence doubtful, be a material error in a judicial proceeding within 
the meaning of this section(4). When a Sessions Judge, after a careful 
and deliberate weighing of the evidence on the record, comes to a 
conclusion unfavourable to the accused,lhe High Court is not justified 
in interfering under this section, however, much it might bold a contrary 
opinion as to the value of the evideoce(5) ; for although the High Court 
has power to go into the questions of fact, under this section, it will 
only exercise the power in cases in which it finds that it will be in the 
interests of justice to do so(6). The High Court will not interfere in 
revision unless it is satisfied that it is necessary to do so to prevent an 
otherwise irreparable injustice!?). The High Court will not ordinarily 
interfere where no prejudice is shown to have resulted to the accused 
from the illegality or irregularity complained of(8) ; or where the case 
has been disposed of on the merits without bearing the accused's plead- 
er{9) ; cr where a discretion has been exercised which is not on the 
face of it atbitrary(10} i or where a prisoner is convicted by a subordinate 
tribunal of an o^eoce witbio its jurisdiction, but the evidence discloses 
an offence of a graver character beyond the jurisdiction of that tri- 
bunaUll) : or where the relief sought might have been got from tower 
court of concurrent revisional jurisdiction, unless the latter court has 
rejected such an applicatioo(12); or where there has been a long delay 
iu applying for revision and tbe delay is not explained or accounted for 
by tfaeapplicanttU); or where there is remedy by appeal(14) ; or where 


191«193lCr.O. 4SI. 

(3) Oodia y. Bat hat, 18 ^Y. It Cr 7. 
(1) lie But I I’ertfiad, 24 W It Ct. 
CO; and tee in re Aurrhiant, 2 M 88 
(S) Jlegy Beliltoi, 12 C. L. It. 249= 
20 W. K Cr. 61. 

(C) Nobtn Krishna y. Bassich BaJ, 
IOC. 1017. 

(7) Uiiiakaut y rtiiptrcr, 9 Bom. 
L. It. 700; Karain PrataU v. Am* 
peror, 20A. Ij. J. 1'0'J; I’lrunialfajar, 
OoctndBass, 23 M. 661. 
te) Aladi,a v. Btiiferor, t P.Il. 19CC 


Cr ; L’mperor y. T/iabyan, 4 L. B. B 
815 ; Crown y. Bari Stngh, 29 P. W. 
R. 1913 fr ; Emperor y. Cion Singh, 
111 I. 0.6C5-A. I. R. 1928Lah. 3S0<- 
29 Cr, L J. 905. 

(9) Olayet v Emperor, 1 Pat. 689. 
(10) GuUi V. Narain Singh, 2 Pat. 
708. 


U .1. 1. ^1. j.;j 

(12) Kaltcharan v. A’niperor. (1904) 
A.W.N.2}2; Alalaiy.Anant Ilam, 
{1890JA.W. N.164 

(18) Emperor y Jagan Nath, 27 A. 
463; ^lifcn-A'niprej* Y. Barn Karam, 
8 A 6)4 ; Quten-Emprtss v Ala 
Bahhih, 6 A 4S4 ; Aiadh Behariy. 
Bworha, 1 I'at T.. J. 165. 
i\ii Jamoy. Emperor, 16 Cr. 1. J. 
asr^ss 1 C. 103-e e.L. K.239; i/iro- 



1682 THE CODE OP CRIMINAL PEOCBDDHE [Chap. XXXII. 


Order under s. 137 . — The High Court has not only power to 
confirm an order passed under s. 137, but it has also power to modify 
it to such extent as may seem fit(l). 

Order under s. 144 . — Under the Code as amended by Act XVIII 
of 1923, the High Court has jurisdiction to interfere in revision with 
orders passed under s. 144 of the Code(2). A High Court will not decline 
to revise an order, passed under section 144, Cr. P. C , after the expiry 
rjf two months from the date of the order. It will examine the 
order to see whether it was passed with or without jurisdiction, and, if 
in its opinion it is a wrong order, it will express its views about it(3). 
But it IS the practice of the Patna High Court not to interfere wiih an 
order under s. 144, the operation of which has expired(4}. The High 
Court has no power to award costs incurred before it on the hearing 
of a criminal revision petition, against an order passed under Chapter 
XII(5). 

Order under s 145 . — Since the amendment of the Code in 1923 
the High Court has power under ss. 435 and 439 to interfere in the 
course of its ordinary revisional criminal jurisdiction with any erroneous 
orders passed in proceedings under s. 145(6). An order purporting to be 
one under s. ]4S passed without folfowing the procedure laid down 
therein and tached on to an order dismissing a complaint under 
section 297, Indian Penal Code, is illegal and without jurisdiction and is, 
therefore, liable to be set atidc oo revi9ion(7). A general remark in an 
order under s. 145 that the documentary evidence is not relevant and 
that the oral evidence is not satisfactory, without referring to the 
evidence and without giving reasons, is not a disposal of the evidence 
upon the record. It amounts to a refusal to exercise the jurisdictioo 
vested in a Magistrate by law and is remediable by the High Court in 
revision(8). If a Magistrate omits to make the preliminary written 
order as required by sectioo l45(l)or make the inquiry under s. 145 (4), 
any order passed by him under the section is ultra vires and High Court 
has jurisdiction to interfere m revision(9). The High Court has juris. . 
dictioQ to interfere under sections 435 and 439 with orders passed under 
section 145 where the question of the Magistrate's jurisdiction is 
involved, or the High Court is satisfied that there has been a gross 
miscarriage of justice(lO). 


(2) Muthustcami Thangommal 
Aytyar^, 63 BI. 3?0. _ 


(6) Vetrovay.Avudayammal.B&l. 
0.147-4811 L. J. 106=A. I. R. 1925 


Mad. 438=26 Or. L. J. 707=91 L. W. 
688 

(6) iluthuswami t. Tiiancammal, 
1930 M. 248=191 I. C. 833=»63 M, 320 
Haider All v. Emporor, 6 1. 0. 
955=24P. W. R. 1910Ct=llCr. L. J. 
438. 

(8) Lahhpat t. Emperor, 78 I. 0. 
644=1 P. h. R 152=24 Cr. L. J. 432 
=4Pa(.L T. 579. 

(9) Amar Singh t. Kishen Singh, 
1 Lfth, rs8.53. 

(10) Palani Chelty v.Pathina Chefty 
84 I.C. 697=26 M L. 3. 208=(19I4) 
M.W. N. 852=16 Cr. L J. 609 Oases 
deidded before tho amendment of the Code 
which are no longer good law con 
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so(i). After the High Court has disposed of an application for revision 
under this section au accused person who is undergoing a sentence of 
imprisonment cannot be let out on bail under s. 493 on the ground that 
be intends to apply to the Privy Council for special leave to appeal 
against the order of the High Court. The case having been completely 
and hnally disposed of by the High Court, there remains no ground on 
which bail can be graDted(2). 

Order under s 110— It is very difficult for the High Court to 
interfere in revision m cases under s. 110 of the Code but when a person 
is sentenced to imprisonment for failure to furnish security under that 
section, the High Court has to be satis&ed that the evidence is of a 
character which will reasonably support the inference that it is necessary 
in the interests of the public security to send the accused to 
prison or to bind him dowo(3). A High Court is not a court of appeal 
in cases under s. 110, and its duty is not to we’gh the evidence given on 
behalf of one side or the other but only to see whether the court below 
has approached the ccnsideration of the case m a fair way having regard 
to the interest cot only of the prosecutioo but also cf the accused(4). 
Tne High Court seldom interferes in the preliminary stage with the 
discretion of the Magistrate taking actioo under the preventive sections 
of the Code but it will exercise Us powers of interference in a case 
where the order of the Magistrate is based on materials where are 
clearly insufficient to support tbeorder(5). 

Order under s. 118.— A High Court will not ordinarily interfere 
on the merits of order passed under s. US except in very exceptional 
circumstances, provided that the court hearing the appeal under s, 406 
of the Code shows in Its judgment that It has really, and not merely 
nominally, gone through the evidence on record. But where the judg* 
ment of the Sessioos Judge does not fnlBl these requirements and there 
IS a clear misconception of the evidence, the High Court will 
interfere(6). 

Order under s. 133 . — A Magistrate's order under s. 133 made 
— ** ty for production of 
• ' bsiog made absolute 

• 'it asiJe(7). But it is 

not the practice of the High Court to entertain an application in 
revision against an order made by a Magistrate in a proceeding under 
s. 133, unless the party aggrieved has first moved the Sessions Judge 
under ss. 435 and 433(8). 


(1) Emperor v. JVahidino, 117 I- C 
773-30 Cr L J. 615-A. I. B 1929 
Bled 137. 

(2) IJanmantrao v. Emperor,0l I.O. 
1001-21 N. li. n. lei-ST Cr. Ij. 3. 185 
=1923 N»g. 223. 

t3) Alimuddin 'V. Emperor, I. C 
SC-22A L J. 678-1924 A.fi69-25 Cr. 
L.J 1172. 

(4) Kewal Kithore-r Emperor, 89 
I.C. 147-12 O. L J. 413-A. I. R 1925 
0,4f3-26Cc.L. J. 283 ; lioj Narain 


V A'lnperor, 101 1. C. 686=L. B. 8 A. 
B3Ce-25 A. L.J. 393-A. I. B. 1927 
AU 394— aaCr.L J. 502. 

(5) Chandra Pal V Emperor, 761. 
0.429-38C.Ii.J. 198-28i-.W. N. 23 
-19210. 114-25 Cr. L. J. 189. __ 


(8) Pash Behary^. Phani Bhusan, 
IBO. 631. 
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Order under s. 137 . — The High Court has not only power to 
conhrm an order passed under s. 137, but it has also power to modify 
it to such extent as may seem fit(l). 

Order under s. \44 . — Under the Code as amended by Act XVIII 
of 1923, the High Court has jurisdiction to interfere in revision with 
orders passed under s. H4 of the Code(2). A High Court will not decline 
to revise an order, passed under section 144, Cr. P. C., after the expiry 
of two months from the date of the order. It will examine the 
order to see whether it was passed with or without jurisdiction, and, if 
in Its opinion it is a wrong order, it will express its views about it(3). 
But it is the practice of the Patna High Court not to interfere with an 
order under s. 144, the operation of which has expircd(4). The High 
Court has no power to award costs incurred before it on the hearing 
of a criminal revision petition, against an order passed under Chapter 
Xll(5). 

Order under s, 145 . — Since the amendment of the Code in 1923 
the High Court has power under ss. 435 and 439 to interfere in the 
course of its ordinary revisionaJ criminal jurisdiction with any erroneous 
orders passed in proceediogs under s. 145(6). An order purporting to be 
one under s. 145 passed without folfowing the procedure laid down 
therein and tacked on to an order dismissing a complaint under 
section 297, Indian Penal Code, is illegal and without jurisdiction and is, 
therefore, liable to be set aside on revi9ioo(7). A general remark in an 
order under s. 145 that the documentary evidence is not relevant and 
that the oral evidence is not satisfactory, without referring to the 
evideoce and without giving reasons, is not a disposal of the evidence 
upon the record. It amounts to a refusal to exercise the jurisdiction 
vested in a Magistrate by law and is remediable by the High Court in 
revision(8). If a Magistrate omits to make the preliminary written 
order as required hy section 145 (1) or make the inquiry under s. 145 (4), 
any order passed by him under the section is ultra vires and High Court 
has jurisdiction to interfere in revision(9). The High Court has juris* . 
diction to interfere under sections 435 and 439 with orders passed under 
section 145 where the question of the Magistrate’s jurisdiction is 
involved, or the High Court is satished that there has been a gross 
miscarriage of justice(lO). 


670. 

(2) Muthuiicami v 
Ayyar, 63 320. 


Thangommal 


(6) Veeravax. Avudayammdl, 861 . 
O.U7-48ML. J. 106=A. I. R. 1925 


Mirf. 498=26 Or. L. 7, 707=21 L. W. 

cea 

(6) Muihuswami v. ThanQammal, 
1930 41.242=121 1.0. 833=53 M. 320 

(7) Saider Ali ▼. Emppror, 6 1. 0. 
955=24 P W. B. 1910 Cr.=ll Cr, L. J. 
422 

(8) LaKhpat v. Emperor. 72 I. 0. 
544=1 p. L. E. 152=24 Cr. L. J. 432 
— 4Pat.ti T. 679. 

(9) Atnar Singh v. Eishen Singh. 
I Eiah. I'ss 63. 

(10) jPdlani Cheltyv.PalhinaChelly 
94 I. C. 697=26 II. L. J. 20S=(1914) 
M. W. N. 352=16 Or L. J, 609- C«sea 
de«i8ed before the amendment of tbe Code 
which are no longer good law con. 
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Orrfcri sccWou is only when the order of the Dist* 

rict Magistrate offends against an elementary rule founded on the desire 
of the courts to place the parties to a proceeding on a footing of absolute 
equality, that the High Court can set it aside in revision(i). But the 
question whether there is a state of emergency or not is a matter within 
the trial court's discretion and bis action in ordering attachment 
for maintenance of peace should not be lightly interfered with in 
revision(2). 

Orders under s. 747 . — The High Court has power under this 
section to interfere on the revision side with an order passed under s. 
147 without complying with the procedure prescribed and giving notice 
to the paity cQncerned(3). But the fact that the Manager of an estate 
and not his employer, the owner of the estate has been made a party to 
a proceeding under s. 147 is a mere irregularity, or at most an error of 
law which does not affect the Magistrate's jurisdictton(4). 

Orders of Presidency Magisirttle . — The H/gb Court has, as a 
court of revision, jurisdiction to set aside an order of discharge passed 
by a presidency hlagistrate, and to direct that a person improperly dis- 
charged of an oiteoce be arrested and forthwith committed for triaUS). 
The High Court has also jurisdiction under s. IS of the Charter Act, to 
interfere with the order of a Piesidency Magistrate dismissing a com- 
plaint under s. 203 and direct a further inquiry(6). 

Orders which are not subject to revision.— (/) Order under Rnif- 
woys Act.— ‘Under s. U3 (4). Kailways Act, an order of a Magistrate is 
merely an administrative or a minisieiial order and tbe proceedings before 
him are not crimtoal proceedings in a crimioal court within the scope of 
tbe Code and, therefore, such an order is not open to reviston(7). 

(2) Order under village $el/-Goverftmen{ Ac/.— The High Court 
caouot interfere under this section with the conviction and sentence 
passed by the union bench or court under the Village Self-Government 
Act (Bengal V of 1919). In a proper case, the High Court might 
interfere under section 107 of the Government of India Act(8). 

(3) Order under Bengal Alluvial Lands Act . — An order under the 

T .....I.. /V«f In'IO ~ 

be * ■ ■ 1 , 

tive . • . 


snU ioi/'C Ammol v Srirangaraj/a, 
71 1. u 228-21 Cr L J 100-31 M. 
L T. 203-16 L. W. 497»(1923) M. \Y. 
N C29-I3M. L. J.621=I923 M. fO. 

(1) Laehmi Kue t, Gajadhar. 301 
I. 0 10i=9 Pat Jj T 109=9 A I.Cr. 
R 8-23 Cr. L. J. 776=A I. R. 1927 
Pat 333. 

(2) Prem Kaur r. Benarti Bat, A. 
I. R. 1913 Lah 409-31 P. L R. 368— 
1933 ff.C.C50=14 L*h.CI5=U3 1. 0. 
207=34 < r. L. J .342 

(3) Crown ». B/iana, 12 F. R 1909 
Ct—105 P. U R 1909 

. ( 4 ) C’AAaftauri tail v. Irner Smgh, 
91 1. C. 814-6 Pat. L T. 799-27 Cr. 
U 3. 113SA. I. U. 192G Tat. 196. 


(5) Emperor y T’oriicanrfar, 27 B. 
64 Emperor y. A’ai^o Oopal, 20 


6 0 li. J. 705 ; Bthi Bux t. Jut Mtd, 
33 G. 1382 

t7) Secretary of Sl'-te ▼. Coiini- 
ram, 126 I. C. 58 -A. I. R. 1930 & 162 
=1030 Cr C 610=91 Cr L. J. 952 = 
Ind Rul.l930Sind231-21 S. L. R SS9 

(8) I’osin Moral y leaf Khan, 69 
C. JOSO 

(9) 0<mor> T. .^oder, 67 0. 382. 
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{4] Orders under the Press An order demanding from tbe 

keeper of a press under section 3 ( 0 ) of the Press Act security in superession 
of a previous order dispencing with security is not open to revision(l) ; 
nor is an order under section 8 of the act for the deposit of security by 
the publisher of a nevvs-paper(2) : nor is an order of forfeiture passed 
under section 12 of that Act(3). 

(5) Court cannot revise its own order.— h. court cannot revise its 
own revisional order. Even a High Court cannot do tbis(4). No appli. 
cation for revision under s. 439, lies to the High Court in a case 
where the applicant has been convicted and sentenced at a trial 
held by a Single Judge of the Chief Court with tbe aid of Jury in tbe 
exercise of that court’s original criminal jurisdiction(5). Neither 
a Division Bench nor a Full Bench of tbe Chief Court, Punjab, has 
power to revise, either on appeal or revision, the judgment of a single 
Judge of that court exercising original jurisdiction(6). Even a Judge of 
tbe High Court cannot, himself revise his own judgment(7). Nor a 
single Judge of the High Court has power to revise an order passed by 
another single Judge in appeal(8). Section 434 is the only section which 
enables tbe Division or pull Bench of the High Court to review (he 
judgment of a single Judge exercisiog original criminal jurisdictioo(9}. 

Revisional powers of High Court. — This section read with s. 423, 
Cr. P. C., confers upon tbe High Court, as a court of Revision, all tbe 
powers conferred upon it as a court of appeal, subject only to limitation 
set forth in para. 4, that ootbiog in tbe section shall be deemed to 
authorise the High Court, acting in revision, to convert a finding of 
acquittal into one of coovictioudO). Under this section, a court has 
jurisdiction to exercise (he powers of nn appellate court conferred by 
section 423 (l) (c) and a fortiori to reverse or alter an order of commit- 
ment passed by a Sessions Judge under section 423 (I) (6) (II). This 
section confers on the High Court power granted to a court of appeal 
by s. 423 and one of tbe powers so granted is that of directing an 
accused to be committed for trial(12). Tbe High Court can also set aside 
an order of discbarge, and direct a charge to be framed and tried by tbe 
proper court. It can also direct a further enquiry instead of acorn- 


(l) Mrs Bssant v. Emperor, 89 
M. 1085. 

(3) Aga Sped t. Emperor, 17 0 
W. N. 1316. 

(8) In re Muhammad AH, 41 C. 
466 8. B. 

(4) In re Bhogi Jleddi, A. I. B. 1937 
M. 317=143 1. C. 138*(1933) SI. W. N. 
1163 = Ind.BaI.il933 Mad. 199=34 Cr. 
L. J. 378-19?3 Cr. C. 374-65 1LLJ.6. ; 


27 A. 93 ; Empress t. Fox, 10 B. 176 : 
In re Abdool Sobhan, 6 U. 63 . 

(7) Ealev. Emperor, 1. P, E. 1909 
Cr.=9 *-t L. J. 806 s In re Gibbons, 14 



casr. 166-55 SI. L. J. 671«=28L. W. 
661=1 SI. Cr. 0.231=115 1. 0. 616. 
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Orders ttnJer section 746.— It is only when ths order of the Dist* 
rict Magistrate offends agaiost an elementary rule founded on the desire 
of the courts to place the parties to a proceeding on a footing of absolute 
equality, that the High Court can set it aside in revision(l). But the 
question whether there is a state of emergency or not is a matter within 
the trial court's discretion and bis action in ordering attachment 
for maintenance of peace should not be lightly interfered with in 
revision(2). 

Orders under s. 147. — The High Court has power under this 
sectioa to interfere on the revision side with aa order passed under s. 
147 without complying with the procedure prescribed and giving notice 
to the paity concerDed(3}. But the (act that the Manager of an estate 
and not his employer, the owner of the estate has been made a party to 
a proceeding under s. 147 is a mere irregularity, or at most an error of 
law which does not affect the Magistrate’s ]urisdictian(4}. 

Orders o/ Presidency Magistrate. — The High Court has, as a 
conrt of revision, jurisdiction to set aside an order of discharge passed 
by a Presidency Klagistrate, and to direct that a person improperly dis- 
charged of an oUence be arrested and forlbuith committed for trial(5). 
The High Court has also jurisdiction under s. 15 of the Charter Act, to 
interfere with the order of a Piesidency Magistrate dismissing a com- 
plaint under s. 203 and direct a further ioquiry(6). 

Orders which are not subject to revision.— (7) Order under Rati- 
ways Act.— Under s. 113 (4). Railways Act, an order of a Magistrate is 
merely an administrative or a mimsieiial order and the proceedings before 
him are not criminal proceedings in a criminal court within the scope of 
the Code and, therefore, such an order is not open to revision(7). 

(2) Order under village SelZ-Governnieni Act.— The High Court 
cannot interfere under this seclion with the conviction and sentence 
passed by the union bench or court under the Village Self-Government 
• Act (Bengal V of 1919). In a proper case, the High Court might 
interfere under section 107 of the Goveromeut of India Act(8}. 

(J) Order under Bengal Alluvial Lands Act . — An order under the 

Bjn— I T— A-* lo-jn j.....*....- v,,,.,. .... - 

be ■ • ■ • ■ . . 

tive . " . ' ■ , , 


suit iot/oc Ammol t Srirangaraya, 
71 1. 11 228-21 Cr L J IOO~S1 M. 
. - — 

. ■ . -104 

Cr. 

- . 927 

Pat S'>3 

(2) Prem Kaur t. Dtnarst Das, A. 
I. R. 1913 Lah 400-3J P. L. B. 368— 
1933 ft. C. 650=14 LBh.C15=142 1. 0. 
207-84 ( r. L 3 342. 

(3) Crown V. Bhana. 13 F. R. 1909 
Cr—l05 P. L K 1909 

.( 4 ) Vhhakaurt LaU\. Ituer Singh, 
91 1. 0. 814-6 Pal. L T. 799-27 Cr. 
h. J. 149=A. I. B. 19'2C Pat. 196. 


(5) Emperor t T'orjipondo*, 97 B. 
84 , Emperor ▼. Eanda Oopal, 20 
c. \V. N. 1123 5 Prntap Singh i. Khan 
ifuhammad, 36 U. 991 ; Colcitle v. 
Ktisto. 26 C. 746 

(6> Ch'iroobala t. Bareudra, 27 C. 
126 ; Kedar Nath ». Khttra Nath, 
C G Ii J. 705 ; Debt Bttx ». Jut Mai, 
33 C. 1382 

l7) Secretary of Sl^fe ▼. Oolind- 
ram, 126 I. 0 53 -A. I B. 1930 8 162 
«1<J30 Cr C 616=31 Cr L, J. 952- 
lad. Rut 1930SiDd231-2{ S. L R. 3S9 

(8) Yasin Morale leaf Khan, 59 

c. losa 

(9) 0$man y. Kader, ST 0 . iS3. 
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(4) Orders under the Press Act . — An order demanding from the 
keeper of a press under section 3 (a) of the Press Act security in superession 
of a previous order dispencing with security is not open to revision(l) ; 
nor is an order under section 8 of the act for the deposit of security by 
the publisher of a news-paper(2) : nor is an order of forfeiture passed 
under section 12 of that Act(3). 

(5) Court cannot revise its own order . — A court cannot revise its 
own revisional order. Even a High Court cannot do this(4). No appli. 
cation for revision under s. 439, ties to the High Court in a case 
-where the applicant has been convicted and sentenced at a trial 
held by a Single Judge of the Chief Court with the aid of Jury in the 
exercise of that court’s original criminal juri5dictioo(5). Neither 
a Division Bench nor a FuH Bench of the Chief Court, Punjab, has 
power to revise, either on appeal or revision, the judgment of a single 
Judge of that court exercising original jurisdiction(6). Even a Judge of 
the High Court cannot, himself revise his own judgment(7), Nora 
single Judge of the High Court has power to revise an order passed by 
another single Judge in appeal(8). Section 434 is the only section which 
enables the Division or pull Bench of the High Court to review the 
judgment of a single Judge exercisiog original criminal jurisdictioa(9]. 

Revisional powers of High Court. — This section read with s. 423, 
Cr. P. C., confers upon the High Court, as a court of Kevision, all the 
powers conferred upon it'as a court of appeal, subject only to limitation 
set forth in para. 4, that notbiog in the section shall be deemed to 
authorise the High Court, acting in revision, to convert aAodingof 
acquittal into one of cooviction(lO). Under this section, a court has 
jurisdiction to exercise (he powers of an appellate court conferred by 
section 423 (l) (c) and a fortiori to reverse or alter an order of commit* 
meat passed by a Sessions Judge under section 423 (1) (6) (11). This 
section confers ou the High Court power granted to a court of appeal 
by s. 423 and one of the powers so granted is that of directing an 
accused to be committed for trial(l2). The High Court can also set aside 
an order of discharge, and direct a charge to be framed and tried by the 
proper court. It can also direct a further enquiry instead of a com- 


(l) Mrs Besant ▼. Emperor, 39 
M. 1085. 

(9) Ago Sped v. Emperor, 17 u 
-W. N. ms. 

(3) In re Muhammad Alt, 41 C. 
466 8. B. 

(4) In re Phogi Iteddi, A. I R, 1933 
M. 947-142 I. C. 188=(l932) M. W. N. 
1162 — Ind. Rul. >1933 llnd. 199=34 Cr. 
L. J. 978-19?3 Cr 0. 374-65 M.LJ. 6. ; 


37 A. 91 ; Empress ▼. Eox, 10 B. 176 ; 
Tn re Abdool Sobhan, 8 O. 62. 

(7) Baler. Emperor, 1. P. B. 1909 
Cr.— ^ Cr L I, 306 ; In re Gibbons, 14 
0.42. 

(8) Emperor r. Kale, 45 A. U3 (115) 

(9) Bale T. Emperor, 1 P. R. 1909 


J. 1375*11 O L. J.740. 
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mittaUl). The High Coufl has, as a court of revision jurisdiction to 
set aside an order of discharge passed by a Presidency Magistrate, and 
to direct that a person improperly discharged of an offence be arrested 
and forthwith committed for trial(2}. Under section 423 (l) (d) the 
High Court has power, as a court of revision, to interfere with an order 
passed by a Magistrate under section 522, of the Code(3). But it is to 
be remembered that all the powers of Chapter XXXI cannot be exer- 
dsedhy the High Court in its revisiooal jurisdiction but only those 
vested by the section here speciffed(4). The question has thus been 
debated whether the High Court has power as a court of revision under 
this section read with section 423 (1) (d), to sanction the composition of 
an offence when entered into after the conviction of the accused. In 
one view the order of composition is. and in another it is not, a conse- 
quential or incidental order under section 423 (1) (d)(5). Under 
section 345 sub-sec. (5. A) of the Code as amended a High Court acting 
in the exercise of its powers of revision under this section may allow 
any party to compound any offence which he is competent to compound 
under that sectioo(6). The High Court’s power merely as a court of 
appeal includes all its powers of revision when there is a question of 
giving relief to the appellant but when it is a question of acting against 
the appellant in enbancing the seoteoce, that on the face of this section 
has to be done under its revisiooal power as distinct from its power 
merely as a court of appeal(7). 

Power to quash proceedings — Toe High Court has, in the exercise 
of its powers conferred by section 439, read with section 423 sub. 
section 1, clause (c), jurisdiction to quash criminal proceedings pending 
in the court of a Magistrate(8). The High Court can quash 
criminal proceedings initiated against a person where there Is nothing 


(1) Ibid ; cf. Jdathura Prasad v. 
yarendra Sinjh, A, I. R. 1930 N»g. 
150*31 1 !t. Ij J. 413-122 1.0 391 , 
ffaJcim Singh t, Lai Singh. 121 1. C. 
389 , Phanfal ». Kallu. 121 I. C. 071— 
A. I. B. 192'J Hag 800 U). 

(21 Nmperor v l^arjtcandot, 21 0 
81 ; Colville V. Kristo JCishore. 26 C. 
146. 

(3) Ahmed ..til T Keenoo Rhan, 36 
44 , Manhi v. Bhagitanti, 27 A. 
415 

14) Ahthoyf Namesicar, 43 C. 1143. 

(5) Compa,!© Emperor t. Shlbao, 
45 A 17-741. 0. 1046=1922 A 488-24 
Ci. L 3. 854 ; Emperor v. Hussain 
/vfton, 39 A. 293=39 I. C. 690=15 A. lu 
7.18G— 18Cr L J. 546 $ JZdRi Sarttp 
Emperor, 13 0, C. 161 with Audhi Rat 
V Emperor, 23 Cr. L J. 80 -65 l.C. 
452 : Akshoij V. Rameswar, 43 C. 1143 
-35 1. 0. 615-20 0. W N 1071-17 Cr. 
L. J 839 ; Re Ramgagga. 89 M. 604 ; 
Croicn V Hamam Singh, 35 P. R. 
1918 Cr. 

(6) Emperor v. Brij Behan, 46 A 
Cr.P. C.— 100 


91-011 0. 717-21 A. L. J. 833-9 0 
A A L. n. 1033-1921 A 209-25 Cf I, 
J 1005 ; Ntzam Din v. Crown, 27 P 
li R 23l ; Emperor v Bhlga Lai, >18 
I C. 091=33 Ct. h. J. 960 -A- 1. E. 1929 
Nag. 278 ; Singhethwar Prasad v. Ali 
Hasan, A. t R 1029 Fat. SI2=Iud. 


679 : see also Jhangtoo v. Emperor, 28 
A. L J, 231. 

17) Kilahiliv. Emperor, A. IR. I93i 
0 450-35 C. W. N 104=132 1.0.247= 
1931 Cr.C 603=32 Cf L. J. 890 

(8) S. C Afiilra t. Salt Charan, 
106 1. 0. 694=4 Luck. Cas. 653-29 Cr.I,, 
J. 102=A 1. R. 1028 Ottdh 101 ; .dmor 
ivatftv. Emperor, A.I. B. 1918 Lah 
945- 10 L. L. J. 485=113 1. C. 836 (such 
power will ba csercised In exoeptiona! 
cases) ; Eatumof Etssumol, A. I. R. 
1935 8. 81, there must appear some In- 
fraction or evasion of law calling for 
prompt redress. ^ 
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{4) Orders under the Press Act . — An order demanding from the 
keeper of a press under section 3 (a) of the Press Act security in superession 
of a previous order dispenctng with security is not open to revi5ion(0 ; 
nor is an order under section 8 of the act for the deposit of security by 
the pubiisher of a news-paper(2) ; nor is an order of forfeiture passed 
under section 12 of that Act(3). 

(5) Court cannot revise Us own order . — A court cannot revise its 
own revisional order. Even a High Court cannot do this(4). No appli* 
cation for revision under s, 439, lies to the High Court in a case 
where the applicant has been convicted and sentenced at a trial 
held by a Single Judge of the Chief Court with the aid ofjuryinthe 
exercise of that court’s original criminal iurisdiction(5). Neither 
a Division Bench nor a Full Bench of the Chief Court, Punjab, has 
power to revise, either on appeal or revision, the judgment of a single 
Judge of that court exercising original jurisdictioo(6). Even a Judge of 
the High Court cannot, himself revise his own judgment(7). Nor a 
single Judge of the High Court has psvver to revise an order passed by 
another single Judge in appeal(8). Section 434 is the only section which 
enables the Division or Full Bench of the High Court to review the 
judgment of a single Judge exercisiog original criminal jurisdiction(9). 

Revisional powers of High Court.— This section read with s. 423, 
Cr. P, C., confers upon the High Court, as a court of Revision, all the 
powers conferred upon it as a court of appeal, subject only to limitation 
set forth in para. 4, that notbiog io the section shall be deemed to 
authorise the High Court, acting in revision, to convert a finding of 
acquittal into one of coavictioa(lO). Under this section, a court has 
jurisdiction to exercise (he powers of an appellate court conferred by 
section 423 (l) (c) and a fortiori to reverse or alter an order of commit* 
ment passed by a Sessions Judge under section 423 (1) (6) (11). This 
section confers on the High Court power granted to a court of appeal 
by s. 423 and one of the powers so granted is that of directing an 
accused to be committed for tr<3l(I2). The High Court can also set aside 
an order of discharge, and direct a charge to be framed and tried by the 
proper court. It can also direct a further enquiry instead of a com* 


(1) Mrs Besant v. Emperor. 35 
M. 1085. _ 

(3) Ago Sped ▼. Emperor. 17 O. 

W. N. 1316. 

(3) In re Muhammad Ali, 11 C. 
46G 8. B. _ 


27 A. 93 ; Empress t. Eox. 10 B. 176 { 
In re Abdool Sobhan, 6 U. 63. 

(7) Sale T. Emperor, 1. P. E. 1909 
Cc.=3 L. I. 306 ; In re Gibbons. U 

0. 48. 

(8) Emperor v. Kale, 45 A. 143(116) 
^ (9) Bale y. Emperor, 1 P. R. 1909 
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mtttal(l). The High Court has, as a court of revision jurisdiction to 
set aside an order of discharge passed by a Presidency Magistrate, and 
to direct that a persou Improperly discharged of an offence be arrested 
and forthwith committed for trial(2). Under section 423 (I) (d) the 
High Court has power, as a court of revision, to interfere with an order 
passed by a Magistrate under section 522, of the Code(3). But it is to 
be remembered that all the powers of Chapter XXXI cannot be exer- 
cised by the High Court in its revisionaJ jurisdiction but only those 
vested by the section here specilied(4). The question has thus been 
debated whether the High Court has power as a court of revision under 
this section read with section 423 (l) (d), to sanction the composition of 
an offence when entered into after the conviction of the accused. Id 
one view the order of composition is, and in another it is not, a conse* 
quential or incidental order under section 423 (1) (d)(5). Under 
section 345 sub-sec. (5*A) of the Code as amended a High Court acting 
in the exercise of its powers of revision under this section may allow 
any party to compound any offence which be is competent to compound 
under that seclioa(6). The High Court's power merely as a court of 
appeal includes all its powers of revision when there is a question of 
giving relief to the appellant but when it is a guestios of acting against 
the appellant lo enhancing the seoieoce, that on the face of this secUoa 
has to be done under its revisional power as distinct from its power 
merely as a court of appeal(7). 

Power to quash proceedings — The High Court has, in the exercise 
of its powers conferred by section 439, read with section 423 sub- 
sec'.ioo 1, clause (c), jurisdiction to quash criminal proceedings pending 
m the court of a MagistratefS). The High Court can quash 
criminal proceedings initiated against a person where there is nothing 


(1) Jbid , ct ilcifiura Pratad ▼. 
yarendra Singh, A. I, R. W30 N»g. 
160=31 Ur. L J. 413-.I23 I.O.SSi; 
BaJum Smah v. Lol Singh. 12l 1. C. 
289 , Bhanfal ». Kallu. X9l I. C.6n» 
A. B 1929 Nag 360 (i>. 

(9) Emperor t Varjivanda% B. 
81 : Colville v. Kriito Kishore, 26 C. 


, Ahmed Ah r Keetioa Rhaa. 36 
41 ; Jfanhi t. Bbaguanti, 37 A. 


746. 


415. 

14) Akihwj'i itameatrar, 43C. 1143 

(5) Compare Emperor t. Shiboo, 
45 A 17-74 I. C, 1046»:922 A. 489-21 
Cr. 1j 3, 65 1 ; Emperor ». BuSzain 
Khun, 89 A. 293=39 I. 0. 690=15 A U 
J. 136=18 Or. h 3. bi6',Jtam ^orun 
Emperor, tS 0. C. 161 with Audhi Rat 
T Emperor, 23 Ct. L. J. 80-651. O. 
432 ; Ahshotj v. Ramencar, 43 C. 1143 
• 35 I. C. 615-20 0. W.N 1071-17 Cr. 
L. J. 839 : lU Ramgaiiya, 39 M. 601 ; 
Oroicn V Sarnam Singh, 85 P. R. 
lOiaOt. 

(6) £’f7iperer t. Brij Behan. 46 A 


91-811.0. 717-21 A. L J. 833-9 0 
& A. I,. P.. I0S3-1924 A.S09-25 Cr Z, 
3.\QQi,yizarn Din^- Crown, 37 P 
Ii. B 231 ; Emperor t. Bhhja Lai, J18 
I. C. 681=^,i;r.^I,. J. 960 -A, 1. R. 1929 


(7) Ktlabdi T. Emperor, A I.R. 1931 
0 460^ 35 0.\V.N 191=133 1.0.217- 
WSICr.C 602-32 Cr L.J.890 

(8) S- C. Millra e. Kah Charan, 

XOSl.O 69i=lLwck Caa.653-2aCt.l4, 
J. 102=A I, B.1938 Oadh 104 ; .4inar 
Bath e. Emperor, k. 1. R. 1913 Uh. 
945-10 L. L. J. 485-113 I. 0.636(*ueli 
power will be exercised in exooptiona! 
cases) ; Xatuniof t. /ftisurmit. A. 1. R, 
1935 S. 81, there must appear some In- 
IrecHoD or evasion ol law calling tor 
prompt redress. ^ 
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but mere suspicion against him(l), and there is an utter want of dis* 
dretion on the part of the Magistrate io instituting the proceedirg$(2) 
and no advantage would be gained by continuing the proceeding5(3). 
Where it appears to the High Court that the continuance of certain 
proceedings before a subordinate court would mean an abuse of the 
processes of the court it is the duty of the High Court to interfere and 
to quash the proceedings(4). Quashing of proceedings is a term of 
compendious connotation, and the practical result of quashing is the 
setting aside or reversal of the order initiating the proceediogs(S}. The 
High Court has ample powers under this section to q'uasb the commit* 
meet on a question of ]aw(6). 

Power to alter or reverse an order. — Under this section, the 
High Court has the powers, conferred on a court of appeal by s. 423, 
to alter or reverse an order of the lower court(7). It has thus power to 
revoke an' order made by a subordinate court under s. 476(8). In 
exercising its powers under this section, it is open to the High Court to 
alter any finding and confirm a conviction, and that if the evidence on 
the record in a case be sufficient to warrant a conviction, the court would 
not be justified in setting such conviction aside, merely because the view 
taken of the evidence by the lower court is not sustainable, or some 
fact which ought to have been found by that court is not found or found 
jncorrectly(9). But the High Court will quash the conviction 'where it 
is not supported by any legal evidence, e. g , when the 'only evidence is 
the admission of a co.accused(lO). or where it is based on an erroneous 
view of the law(l 1). But the High Court cannot interfere and set aside 
a valid conviction and sentence passed by a court of competent juris* 
diction after careful coosidefatiOD(12). Where at the bearing of an 
application in revision it appears that the facts established by the record 
do not justify the conviction of the applicant of the ofleoce of which he 
has been convicted but do justify bis conviction of a minor offence of a 
similar nature, it is within the discretion of the court to convict the 
applicant of such minor offence; but it is also within the discretion of 
the court to refrain from doing so(13). 

P,ower to alter conviction for one offence into another offence. — The 
High Court has power to after a cooviciion for one offence into a' 


(1) TAla Ham v. Emperor, 109 I, C. 
35G=0 Lah L. J. 611-=A. I. K. 1927 
Lah. 802-29 Ct. L J. 539 
(21 In re UmLiea Prorhad, 1 C. L. 
It SCS at p. 272. 

(3) Chailan Lai v. Emperor, 16 A. 
L. J. 7_S1. , ,, , , . , 


(5) S C. Jlillra V. Kali Charan, 
106 1.0.691=1 LueV. Crfs. 653-29 Cr. 
L 7.102. 

(C) Emperor v. Mohd. >Vc/»di,A. T. 
R. 1931 .\. SC3-4 W. U 621. 

(71 Khtpn Noth T CViiinder, 

16 0. 730. 


(6) Seo tbe case cited in the last rote 
nod ilohorned leharulEvg v Em- 
pret^, 20 V. ?49 (350); Jn re Aloihutu 
X/a-e. 16A 80 (62) ; Amprera v, iVini* 
vaitu, 21 II. 121 (126) F. B. 

(9) lialmithand v, Gharisarn, 22 O. 
SOI (393) . Bee Jfe Baenaddi, 2l C. 827. 

(10) Ghotarn Eosain ». Mahomed 
BaUh. 14 I-. l>. 1868 tr. 

(U) Empreae v Baaanl Lai, 27 C. 
820=4 0. W.N. 311. 

(12) Queen v. Jlamdoyal, 21 W. R. 
47 Cr;ip»nr«5v. Shorn Singh, 36 P. 
R. 1864 Cr ; Queen v. BelUior, 20 W 
R. 61 Cr. 

(13) Erureitn ^ 

A. 667. 


Mavtur A'tfflifi, 41 
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mittaUl). The High Court has, as a court of revision jurisdiction to 
set aside an order of discharge passed by a Presidency Magistrate, and 
to direct that a person improperly discharged of an ofTeoce be arrested 
and forthwith committed for trial(2). Under section 423 (1) (d) the 
High Court has power, as n court of revision, to intcifcre with an order 
passed by a Magistrate under section 522, of the Code(3). But it is to 
be remembered that all the powers of Chapter XXXI cannot be exer« 
cised by the High Court in its revisiotial jurisdiction but only those 
vested by the section here speci6ed(4). The question has thus been 
debated whether the High Court has power as a court of revision under 
this section read with sectiou 423 (1) id], to sanction the composition of 
an offence when entered into after the conviction of the accused. In 
one view the order of composition is, and in another it is not, a conse- 
quential or incidental order under section 423 (1) (d)(5}. Under 
section 345 sub-sec. (S-A) of the Code as amended a High Court acting 
in the exercise of its powers of revision under this section may allow 
any party to compound any offence which be is competent to compound 
under that sectiool6). The High Court’s power merely as a court of 
appeal iecludes all its powers of revision when there is a question of 
giving relief to the appellant but when it is a question of acting against 
the appellant in enhancing the sentence, that on the face of this section 
has to be done under its revisiooal power as distinct from its power 
merely as a court of appeal(7). 

Power to quash proceedings ^Toe High Court has, m the exercise 
of its powers conferred by section 439, read with section 423 sub- 
section 1, clause (c), jurisdiction to quash criminal proceedings pending 
in the court of a Magistrate(8). The High Court can quash 
criminal proceedings initiated against a person where there is nothing 


( 1 ) Itid I cf. ^alhura Prasad v. 
^arendra Singh, A. I R, 1930 N«g. 

Ur. h J, 4ia«.i22 1. 0-331; 
Bahitn Singh t. Lai Singh. X2l 1. C. 
389 ; ilhanfalr. Kallu. l3l I. C.Cn— 
A. 1. E. 1929 Nag 800 (-A. 

(81 £‘mperor v. Varjjcando^. 87 B. 
81 ; CoZt'iitev. Krislo Ktihore. 26 C- 
746. 

(3) Ahmed All v Keenoo Khan, 36 
44 ; ilanhi y. Bhagicanti, 27 A. 
415 

, Ahshofjy RamtsicartiZC.WA'i. 
( 6 ) Compate Emperor Shtboo, 
46 A 17-74 1. 0.1016-1932 A 483-21 
Cr. L J. 851 ; Emperor Bussain 
Khan, SO A. 293=39 I. C. 690=16 A. L. 
3. 136=18 Cr. L J, SIS iJlani Samp 
Emperor, 13 0. 0. 161 with Aitdhi Jlai 
V Emperor, 23 Cr. L J. BO-651. O. 
432 : Akshoi/ y, Jiameswar, 43 C, 1143 
-35 I. 0. 616-20 0. W.N 1071-17 Cr. 
L. J , 939 : Jte Ramgayya. 89 31. 601 ; 
Croicn V Barnam Stngh, 36 P. R. 
191S Ot. 

( 6 ) Emperor r. BriJ Behan. 46 A 
Cr. P. C.— 100 


9t=Sl I. 0. 717-31 A. L J. 833.9 0 
&A L. R. 1033-1921 A. 203-25 Cr I, 
J. 1005 ! Nuam Din v- Crown, 27 P 
L. R 331 : Emperor Bhtya Lai, 118 
^ a Wl=3^,Cr.^L. J.960-A, I. R. 1929 


679 1 sea also Jhangloo y. Emperor, 38 
A. X, J. 281. 

(7) Kitahdi 7 . Emperor, A. I.R. 1931 
0 450=35 0. W.N 18i=m 1.0.247= 
1951 Cr C 601=32 0* L. J. 890. 

(S) S. C- Mittra y. Bah Charan, 
1051 0. 691=1 Luek Cas. 653-290r.Ij, 
J. 102=A 1. R. 1928 Oudh 104 ; Amar 
Bath y. Emperor, A. 1. It. 1913 
945- 10 L. L. 3. 485-113 1. 0. 536 (soch 
potret will be exerdsed In exceptional 
case*) 1 Balumal y. Kitsumal, A. I. B. 
1935 S. 81, there must appear soma In- 
Iraction or evasion of law calling for 
prompt redress. 



1688 THE CODE OF OEIMINAL PBOCEDDRE jChap. XXill. 

it will not be right to allow the prosecution to shape its case afresh 
after the whole matter has been thrashed out and the defects brought to 
light in the course of prolonged proceedings. No re trial should be 
ordered in such a case(l]. The High Court as a court of revision is not 
competent to set aside the conviction and sentence of an accused by a 
Magistrate of competent jurisdiction, with a view to directing a new 
trial either (cr) because subsequently to the conviction fresh evidence 
has been discovered of previous convictions showing the accused is an 
habitual offender, or (61 because the accused did not disclose his true 
identity, or gave a false name and address to the Police or the Magis* 
trate ; and thereby contributed to the non discovery before conviction 
of the evidence subsequently discovered showing him to be an habitual 
o{render(2). The mere fact that the Magistrate has acted in contraven- 
tion of the clear provisions of the law and that bis findings are vitiated 
by a consideration of inadmissible and irrelevant evidence is not by 
itself a ground for ordering a new trial or reversal of the conviction by 
High Court if the guilt is established by legal evidence on record(3). 

Power to direct further evidence to be taken. — The High Court 
under this section has power as an appellate court to direct evidence to 
betaken. No such powers are given to the Sessions Judge or the 
District Magistrate under s. 437(4). When a Magistrate omits to set 
out in the charge (be previous convictions of the accused and to take 
evidence of such convictions, it is competent to the High Court sitting 
as a court of revision under this section, to direct that (be charge should 
be amended by adding a statement of toe fact of the previous conviction, 
and that evidence should be taken in support of the charge thus 
amended(5}. A High Court sitting as a court of revision either under 
this section or under section 15 of the Charter Act has power to direct a 
subordinate Magistrate to take additional evidence, but it must on that 
evidence come to an independent finding itself and not accept the one 
arrived at by the Magistrate(6). 

Findings of fact in revision* — The Code recognizes the pov/er to 
review findings of facts, the reversal of which in the discretion of the 
court may be necessary to order to do justice. Section 435 itself 
requires the court to satisfy itself as to the “correctness or propriety of 
any finding" and to exercise the powers “conferred on a court of 
appeal," which include the reversal of the findings of fact(7). The High 
Courts of the different provinces have reversed or disregarded findings 
of fact, or entered into controverted facts for tbs purposes of arriving at 
a final judgment(8). A High Court undoubtedly has jurisdiction to 


(1) Kedar Kaih e Emperor, 29 CW. 
N.409=llC. L J. 172- A. I R 1925 0. 
C03-2Clt.L.J. 810=84 I. 0 705. A# 
to nigh Tourt's power to preTcnt a second 
trut, Sec Emperor v. lirijitcan Das, 
63 A. Ill 

(2» Empress y. Sham Sirtijh, 96 P. 
B. 1881 Ct 

(1) Deci Das r. Emperor, A, 1. B. 
19C0 Lih.318 t2)«10 Lab. 704. 

(4) Mom Mohan v. Ittcar CViunifer, 
G C. L. J. 251; Emperor MuUts 
JhfQhimi 3 Bom. L. B. 677. 


(S) ICasim V. Empress, 19 P. R- 
1870 Cr. 
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conviction for another offence at the same time maintaining the 
sentenced)- But as a rule it would obviously be unfair to the accused 
that he should be convicted of a more serious offence to which he bad 
not pleaded in the lower court. The general principle is that on appeal 
or revision an accused person cannot be convicted of an offence of which 
he conld not have been convicted by the court which tried him{2). 
Where a person is tried and convicted for an offence under section 186 
the conviction can be altered into one under section 225-B when all the 
material facts are stated in the complaint and duly deposed to by 
witnesses and the accnsed would not be prejudiced by tbe altefBtJoa of 
the findingO). Where there is an appeal by the prisoner from a 
conviction under section 30t of the Indian Penal Code (be having been 
committed to stand his trial under section 302 of the Indian Penal Code) 
and in addition, the High Court takes seizin of the case under its 
Revisional jurisdiction, the conviction for the lesser offence under 
section 304 of the Indian Penal Code can be converted into one under 
section 302 of the Indian Penal Code, and the sentence can be enhanced 
accordingly, under the combined provisions of sections 423 and 439(4). 
But the High Court has no power in revision to alter a conviction by the 
lower court for culpable homicide not amounting to murder falling under 
the latter part of s. 304. I. p. C., into one of murder or even of culpable 
homicide coming under the first part of s. 304 for to do so would 
amount to converting a finding of acquittal into ooe of coDvictioo(3). 

Power to order retriah—A High Court can, while seUiog aside a 
conviction in revision, direct a retrial under section 439, read with sec- 
tion 423(6). Where, therefore, the High Court sets aside a conviction 
in revision on the ground that the trial was illegal, it has power to direct 
a re-tttal(7). So, also, where the offence committed by the accused falls 
under section 7 of the Copy-right Act who is acquitted by the court 
under a wrong view of the law but the matter is of great importance to 
the complainant as the author of a book, which if the acquittal stands 
Will be pirated by others, it is necessary that there should be a 
letnaUS). So, again, where it appears that the trial is of some public 
importance because it is a case of execution of a warrant by the civil 
court process servers, and it is necessary that such process servers 
should be supported in the exercise of their duties, as re-trial should be 
ordered when there has beeo an absolute miscarriage of justice(9). But 


(1) £mprfss v. Joli Prashad. (I6S7) 
A Sv N. 85 . Croufi ▼. Devi Duksh, 10 


(3) Dmperor, ▼. Po Vim. 3 L. B. R. 
933=4 Cr. L. 400, whcro eailier cases 
are collected. 

(3) Jamna Das^. Emperor, 103 I. 
C.833“23Cr. L. J. 753=0 Lab L. J. 
4D8=BA I. Ct R. 413=A. I. R 1939 
Lab. 703. 


(4) On Since t. Emperor, 1 Bang. 
43C. folloniDK DaU Iteddi, In re, 
37 U. 119, Bhola'r. Emperor, 13 P. 
R. 1901 (Jr.; Hamid t. Emperor, 3 L. 
B. R. 63 

^(5) eo^r L. J. C ^(n ). ^ followlBg Po 


Vli lUlU 

(8) Padmanahha t. Padmanabha, 
I Mad Criia. Cas. 101. . 
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it will not be right to allow the prosecution to shape Its case afresh 
after the whole matter has been thrashed out and the defects brought to 
light in the course of prolonged proceedings. No re-tnal should be 
ordered in such a cased). The High Court as a court of revision is not 
competent to set aside the cOQvicttoo and sentence of an accused by a 
Magistrate of competent jurisdiction, with a view to directing a new 
trial either (a) because subsequently to the conviction fresh evidence 
has been discovered of previous convictions showing the accused is an 
habitual offender, or (6) because the accused did not disclose bis true 
identity, or gave a false name and address to the Police or (be Magis- 
trate ; and thereby contributed to the non discovery before conviction 
of the evidence subsequently discovered showing him to be an habitual 
oEfenderfS). The mere fact that the Magistrate has acted in contraven- 
tion of the clear provisions of the law and that his Bndings are vitiated 
by a consideration of inadmissible and irrelevant evidence is cot by 
itself a ground for ordering a new trial or reversal of the conviction by 
High Court if the guilt is established by legal evidence on record(3). 

Power to direct further evidence to be taken. — The High Court 
under this section has power as an appellate court to direct evidence to 
be taken. No such powers arc given to the Sessions Judge or the 
District Magistrate under s. 437(4). When a Magistrate omits to set 
out in the charge (ho previous convictioos of (he accused and (o take 
evidence of such convictions, it is competent to the High Court sitting 
as a court of revision under this section, to direct that the charge should 
be amended by adding a statement of tne fact of the previous conviction, 
and that evidence should be takeo ia support of the charge thus 
amended(3). A High Court sitting as a court of revision either under 
this section or under section 15 of the Charier Act has power to direct a 
subordinate Magistrate to take additional evideoce, but it must on that 
evidence come to an independent finding itself and not accept the one 
arrived at by the Magistrate(6). 

Findings of fact in revision- — The Code recognizes the power to 
review findings of facts, the reversal of which id the discretion of the 
court may be necessary in order to do j'ustice. Section 435 itself 
requires the court to satisfy itself as to the ''correctness or propriety of 
any finding" and to exercise the powers '’conferred on a court of 
appeal,” which include the reversal of the findings of fact(7). The High 
Courts of the different provinces have reversed or disregarded findings 
of fact, or entered into controverted facts for the purposes of arriving at 
a final judgmcnt(8). A High Court undoubtedly bas jurisdiction to 


(1) Keiar Kaih v. Emperor, 29 CW. 
H.409=llC. L. J. 173-A. 1 B msC. 
C03-2C It. L J. 819=8-3 I. 0. 705. An 
to Qigb Court's power to pre>etit asecood 
trial, Sco Emperor v. JJrijttcan Das, 
53 A. <11 

(2> Empress y. Sham S6 P. 

a.lBSlCt 

0) Deci Das t. Emperor, A. I, B. 
J9:0 L-h.818(a)«30Lah. 7Vi. 

(4) Moni ilohan v. Ittcar C7ii<nrfer, 
G C. L. J. 2Sl; Emperor v. Mnlln 
//-fChim.B Boa. L U.e77. 


(5) Kasim t . Empress, 19 P. R. 
1870 Cr. 

(6) Sadalalmuthu v Enen Samian, 
15 Cr. 1/ J. 707-31 1. C. 367. 

(7) Emperor y Sarja t’rassd, A l.B 
1021 O. 360=11 O. L.J 330=25 Cr.L. 
J, 10C0=8l 1. C. 890; i;a»n A'rrftan V. 
Emperor, 18 Cr. L J. 015=41 1. C. 117= 
a P. L W. 298. 
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entertain a revision on grounds of fact, but it is equally well established 
that this power should be very sparingly exercised. There is a well* 
marked distinction between an application in revision and an appeal. It 
would be futile for the legislature to grant the right of appeal in some 
cases and to withhold in others, if the High Court under the guise of a 
revision were to allow conclusions of fact based on evidence to be can. 
vassed and attacked, on the fcolingof an appeal. Broadly speaking, the 
rule is that the High Court will only entertain a revision on facts where 
either there is no evidence to support the finding or where the finding 
arrived at is perverse or such as no reasooable orao could have arrived 
at on the'evidence produced(l). The Court will not as a rule, on revi- 
sion go into the evidence and txamice the conclusion of the court below, 
otherwise an appeal would virtually be against every decision of the 
subordinate couits, which was cicaily not intesdfd by the Legislature. 
It is only where there ate exceptional grounds for its inieiference in the 
interests of justice that the High Couit irterferes in the exercise of its 
revisional junsdiclion with the ficdings of fact of inferior courts(2}. The 
correct principle in dealing with an application for revision as regards 
facts,' is to refuse to interfere when there is exiderce on the record which 
is adequate and which, if believed, justifies the cor.victior, Where two 
courts have agreed on the facts, the mete* fact that the High Court 
might bave come or would have come to a diflfereot conclusion oo the 
facts would not except in rarest cases, justify its interference(3}. The 
High Court acting in revision, under s. 435, is bound to accept the find* 
iog of the lower court unless there is any error of law or procedure 
vitiating that fiodiQg or unless there are any special circumstances 
apparent oo the record to show that in arriving at its conclusion of fact 
the lower court has misapprebeoded tbe evideDce(4). Ordioarily, the 


974; F/nperor t Sarcda Prasad^it 
C. 160, Ilam Prosad v. Euiperor. IC 
C, L. J. 463 ; Empress ». Badruddin, 8 
B. 197; Empress t . Days Pant, li 
Bom, 331; Empress v. Alidul Pnhi’ 
fnon, IGht 680; Emperor iSankat- 
ram, 29 B. 633; Emperor y iSarajn 
Prasad, 'W. O.L. J.330; Shiam Sun- 
der V. Emperor, 20 A. L 3. 276; Tab- 
ri V. Crotin. C Lah J. 326; i/am 


( 1 ) A*'dul Wahid v. Abdullah, 4S A, 
AhsanuUa v. Manmkh.Sti 
A. 403 t405): Stcami Da'jal t. Empe- 


ror. 8 P. R. 1898 Cf.-=>7 C(. L. J. 353 **30 
P. NY. R. 1908 Cr.; HoTokrtshna v. 
Emperor, 121 1. C. 3/l=»A I.R. I930 
Put. 209; Lai v. Emptror, 

A. I R.I935 O. 241. 

(9J Empress ». Dnyn Pam, 14 B. 
331; Peid ». Piehardion, 14 C. 
361 : Pojj Dabu V- Muddun 
jlfoAuN, lie. 169; Empress v. Bad' 


672, nbere the lower court had not, as it 
ODcht, viewed certain evidence as evU 
deoce ot an accomplice tbe High Court 
tnterlered. 

(3) .Firomi Dayal v. Emperor. 8 
P. R. 1V03 Cr at p. 26-7 Ir.L.J. 853- 
SO I*. W. !t 1909 Cr. 
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High Court will not consider guestioos of fact in criminal revision but it 
will do so where the lower courts have approached the case from a wrong 
point of view and the evidence which has been produced in the case has 
not received due consideration(l). The mere application of a party to 
examine the evidence in any case would not be a sufficient ground for 
doing so. There must appear on the face of the judgment or order com> 
plained of, or of the record, some ground to induce the High Court to 
think that the evidence ought to be examined in order to see that there 
has been no failure of justice. But no hard and fast rule can be laid 
down ; each case ought to be dealt with according to its own circum* 
stauces(2). It is not the practice of the High Court in thetxercise of 
its revisional powers to interfere lightly with any decision on a point of 
fact in which two subordinate courts have concurred(3). 

Inierjerevce rtitU the findittgs of fact Xht finding is not 

based on any positive evidence but upon inferences drawn from certain 
circumstances arising from the evidence and all the materials on which 
the finding is based are set forth in the judgments of the courts below, 
it is open to the accused to ask the High Court to consider if the con- 
clusion arrived at by the courts below are warranted by those 
materials(4). , So also, where the judgment of appellate court is a 
meagre one and shows that the appellate court has not gone thoroughly 
into the questions dealt with at the trial by the first court, the High 
Court will in revision investigate the original trial to sea whether the 
nature of the procedure and the decision arrived at were such as to 
leave no doubt that the accused had a fair trial and that the decision was 
given according to law’(5). Where, the courts below have not applied 
their minds properly to the defence set up by the accused, and conse- 
quently there has been a failure of justice, it is necessary for the High 
Court to ioterfere(6). Where the courts below have not properly 
before their minds the contentions of the parties and this fact consider- 
ably effects their decision, the High Court will interferef?). Where 
the evidence against an accused person is weak, suspicious and incon- 
clusive, the High Court can, on revision side, examine and discuss the 
evidence on the record and upset the findings of the lower courts(8). 


ai Cr. !>. WT ; 


L. H. 4U, Mvnanimua jin «. AjmiH’ 
icarilhn.^in 1. C. 452-1329 0^2W; 


(1) llatigi Lai r. Emperor, 12G I. C 
C79-7 0. W. N. 65C=A.I B. 1930 0. 
321-31 Cr. U J. 10T8-Ind Rul (1930) 
Oudh. 407-(1930) Cr Cns. 725. A find- 


(2) Keahub Chunder t. Akhilt 22 C. 
998. 

(3) Jan Hahomed t. Emperor, 
A I.R, 13J5 6 1U5 

(4) Hara Krxahna t. Emperor, 11 
Pat L.r. 319 ; the more so nhere tbe Ion. 
er court has based its ieferenco on cir- 
cnmstsQccs nhirh rrally did not exist ; 
Nga Ba ATyal\. Emperor, A. I. It. 
l9dA hsDg. 422-1934 Cr. C. 265-148 7. 
C. 1035»*35Cr L J. 819. 

(5) Alay Ahmed V. Emperor, SO Cr. 
L.J, 370=601. C. 978 

(6> Keahoifdaa t. Emperor, A. I. R 
1933 B. 353-1933 Cr. C. 1335-1461. C. 
959-35 Cr. LJ. 206 
(7} Lalehand v Emperor, A. J. B. 
1913 S S9G-1933 Cr, 0. 1436-147 l.C. 
C6-35 Cr. L. J. 270. 

(8) Bhagtcan Sitiglt t Emperor, 20 
P. yf. R, 1907 Cr. 
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eotertAm a revision on grounds of fact, but it is equally well esiablishrd 
that this power should be very sparingly ejiercised. There is a well* 
marked distinction between an application in revision and an appeal. It 
would be futile for the legislature to grant the right of appeal in some 
cases and to withhold la others, if the High Court under the guise of a 
revision were to allow conclusions of fact based on evidence to be can* 
vassed and attacked, on tbe fooling of an appeal. Broadly speaking, the 
rule is that the High Court will only eolertain a revision on facts where 
either there is DO evidence to support the finding or where tbe findirg 
arrived at is perverse or such as no reasonable man could have arrived 
at on theVvidence produced(l). The Court will not as a rule, on revi- 
sion go into tbe evidence and examine the conclusion of tbe court below, 
otherwise an appeal would virtually be against every decision of tbe 
subordinate couits, which was clearly not intendid by the Legislature. 
It is only where there ate exceptional grounds for its interference in the 
interests of justice that tbe High Court irUrferes in tbe exercise of its 
revisional jurisdiction with the findings of fact of inferior c0urts(2). Tbe 
correct principle in dealing with an application for revision as regards 
facts, is to refuse to interfere when there is eviderce on the record which 
IS adequate and which, if believed, justifies the cor.victiop. Where two 
courts have agreed on the facts, the mere* fact that tbe High Court 
might have come or would have come to a difTerent conclusion on the 
facts would not except in rarest cases, justify its interfereoce(3). Tbe 
High Court acting lo revision, under s. 435, is bound to accept tbe find* 
log of the lower coutt unless there is any error of law or procedure 
vitiating that fiodiog or unless there are any special circumstances 
apparent on the record lo show that in atriviog at its conclusion of fact 
tbe lower court has misapprebeoded tbe evideDce(4}. Ordinarily, the 


074 ; Emperor v. Saroda Pratad.it 
0. 16C: Jtain^rosad v. ^Etnjwor, 16 


ror. 8 P. n. 1853 Cr.=7 Cr. L J. S53-*St) 
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P. R. I'^OSCr at p. S6-7 tr.L.J. SSS- 
80 P. W. R 1903 Cr. 
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High Court will not consider questions of fact in criminal revision but it 
will do so where the lower courts have approached the case from a wrong 
point of view and the evidence which has been produced in the case has 
not received due coosideration(l). The mere application of a party to 
examine the evidence in any case would not be a sufficient ground for 
doing so. There must appear on the face of the judgment or order com* 
plained of, or of the record, some ground to induce the High Court to 
think that the evidence ought to be examined in order to see that there 
has been no failure of justice. But no bard and fast rule can be laid 
down ; each case ought to be dealt with according to its own circum* 
slances(2). It is not the practice of the High Court in the txercise of 
its revisional powers to interfere lightly with any decision on a point of 
fact in which two subordinate courts have concurrcd(3). 

Inierjereuce v.iih ihe findings of /acl-r—VJhtta the finding is not 
based on any positive evidence but upon inferences drawn from certain 
circumstances arising from the evidence and all the materials on which 
the fioding is based are set forth in the judgments of the courts below, 
it is open to the accused to ask the High Court to consider if the con* 
elusion arrived at by the courts below are warranted by those 
materials(4), . So also, where the judgment of appellate court is a 
meagre one and shows that the appellate court has not gone thoroughly 
into the questions dealt with at the trial by the first court, the High 
Court will in revision investigate the original trial to see whether the 
nature of the procedure and the decision arrived at were such as to 
leave no doubt that the accused had a fair trial and that the decision was 
given according to law(5). Where, the courts below have not applied 
their minds properly to the defence set up by the accused, and conse* 
quently there has been a failure of justice, it is necessary for the High 
Court to interfere(6). Where the courts below have not properly 
before their minds the contentions of the parties and this fact consider* 
ably effects their decision, the High Court %vi]i interfere!?}. Where 
the evidence against an accused person is weak, suspicious and incon* 
elusive, the High Court can, on revision side, examine and discuss the 
evidence on the record and upset the findings of the lower courts(8). 


27 Cr. L. J. 74“A. I. R 1926 Nag. 127 ; (2) Keshuh Chunder v. Akhil, 22 0. 


IX) Hanoi Lair. Emperor, 126I.C 
C79-7 0. W. N. 556=A.I R 1930 0. 
321-31 Cr. L. J. 1078-Ina. Rul (1930) 
Owdli. 407-(1930) Cr. Ca*. 715. A fiod- 
ing as to cxUtcnce cl a coospirney cannot 
cbsllengcd before ibe High Court: 
Abdul Jlahman v. Emperor, A. I, R. 
1935 C. SIC; nor can a flodiog as tooti 
dantUry vsloc of accounts ; Ibid. 


(3) Jan Hlahomed r. Emperor, 
A.l R. lOiS B. 1U5 

(1) Uara Krtehna r. Emperor, 11 
Fat LT. 319 ; the more so here the loa* 
er court has based Its iofereoco on clr* 
cumstanecs which really did not exist ; 
KgaDaMyalr. Emperor, A, I. B. 
ISdlRang. 132-1931 Cr. C. 265-1481. 
f. 1035-85 Cr L J. 619. 

(5) Alay Abm»dr. Emperor, 90 Cr. 
IiJ.370 - 601. C. 978 

(6) Kethoivdas r. Emperor, A. I R. 
1933 8. 359-1933 Cr. C. 1335-14CT. C. 
952=85 Cr. LJ. 20G 

(7) Lalehandr Emperor, A. I. B. 
1913 B 896-1933 Cr. a 1436-147 I. C. 
66=35 Cr. L. J. 270. 

(8) J3hagu.an Singh r Emperor, 20 
P. W. R, 1907 Cr. 
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Where the lower courts have failed to scrutinize carefully the proof of 
corroboration of accomplice evidence, the High Court can interfere on 
the revision side and set aside even the concurrent finding, of the two 
courts below if such a proof is found defective(l}. It is the settled 
practice of the High Court to refuse to interfere, in the exercise of its 
revisional jurisdiction, in regard to findings of fact, except on very 
exceptional grounds, such as a misstatement of evidence by the lower 
court or tbe misconstruction of documents, or the placing by that court 
of the onus of proof on the accused contrary to the law of evidence(2). It 
IS unusual in revision to disturb a hading of fact unless it is so manifestly 
erroneous that a miscarriage of justice would result from it being un* 
cotrected(3). It is not open to tbe High Court to go behind the finding of 
fact in revision unless it is shown that tbe evidence on tbe record left do 
scope for the courts below to come to lhatcancIusion(4). The High Court 
does not as a rule interfere in revision with findings of fact unless it 
can be said that these findings are based on no evidence or are obviously 
iDcorrect(5). A revisional court does not decide the balance of credibu 
lity between two conflicting sets of witnesses or two confiicting issues 
of fact but it may be compelled to dissent from a finding of fact which is 
either perverse or has been arrived at contrary to wall established 
principles of law(6). 

power to allow compoattion.— Sec notes above under the head 
" Revisional powers of High Court 

Power to order restoration of property. ''In revision the High 
Court may make any amendment, or consequential or incidenial order 
which may be just ; e. g., it may make an order in revision restoring the 
property of an acccused person of which be has been deprived In favour 
of tbe complainant when tbe accused has been acquitted(7}. . Tbe 
High Court has power in revision not only to set aside a Magistrate's 
order for the disposal of property passed under s. 523, but also to order 
restitution of the property to tbe person entitled tbereto(8). The 
High Court may in tbe exercise of its revisional powers pass an order, 
under s. 517 to refund the money received by false preteDces(9). 

Power of High Court to deal with non.appealing accused. — The 
High Court has power under this section, m a proper case, to deal 
with the case of accused persons not appealing against their conviction, 


(1) Manna » Crown. 3 P W R. 1911 
Cr. 

(2) GaneshBahant f. Emperor, S 

I. C. C12=12 Bom. L R. Sir'll Cr h 

J. 160 , Ar to erroneous coDStruction of 
H document upon >^blch tbe guilt cr 
innocence of tbe accused depended, seo 
Karim Bal.»h v. Emperor, 12 P, W. 
B. 1935 Cr. 

(3) Empetor v Bitramliahib, 6 
Bom. L. B 1900; Mohammad Zahur 
v. Emperor, 9 O. L. J 46S ; Birnnand 
V. Emperor, n 8. L. R 215-35 Cr.L. 
J 13*— 7G I.C. 230 ; Deo/i » Emperor, 
27 Cr. L J. 830==95 I. 0 C0G=A. I, R. 
(I92C; Nag. 459 

14) AUahburi. Emperor, S.90 


-»1I6 I. C. 99=30 Cr. L J. 348. 

(5) ^oripodo T Emperor. A. I. R 
1930C 646-34 0. W.N. 660=127 1. C 
553-31 Cr. L. J. 1225-1930 Cr. C 
120G 

(6) Unied Singh v. Emperor, 77 1. 
C. 183-31 A. L J. 765=25 Cr. L 3. 327 
=16 A. C4 

(7) Manii r. Bhagicanti, 2 A. L J; 
61=27 A. IIS. 

(8) Ma Thein v. Ma The, 12 Bur. 
L.T. 266=21 Cr. L.J. 661-67 1. C 61- 
10 L. B. R. J56; Cf. Kyir\ Tor.E, 
Cho. 1 L. B R. 14. 

J^ga Tha Yin ». 'Emperor, is 
Cr. L J. 655-21 1. C 9C3. - 
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while considering and trying the appeal preferred by some other 
persons, and cl. (5) of the section does not in any way affect the 
jurisdiction vested in the High Court to deal with their case(l}. 
< The High Court is not precluded by sub-section (5) of this section 
from interfering with the conviction of an accused who has not 
appealed where the matter comes before tbs High Court in an appeal 
preferred by the co accused(2). Where of several persons tried jointly 
by a Magistrate, some received appealable sentences, others non* 

the I . ; , : • • , *;■,«!■ 

Cou' 


the persons fioed(4). 

Power to expunge remarks from lower court’s judgment. — 
Damaging remarks cannot be made against the character of a witness 
without sufficient trustworthy proof on the record and without further 
hearing bis explaoatiao to the suspicions raised against him. The High 
Court can on the revision side expunge such remarks from the judgment 
of a subordinate court where there is oolbing to justify them(5). A 
Magistrate should not in bis judgment in a criminal case make observa* 
tions, prejudicial to the character of a person who is neither a witness 
in, nor a party to the proceedings, and who has bad no opportunity of 
being heard, and upon material which is not legal evidence in the case. 
It would be denial of justice to allow the reflections made upon bis 
-character of the petitioner to s(aod(6). Jo disposing of the nppeai of 
one of two co-accused, who were tried together and one of whom wag 
acquitted, the appellate coart has no right to make use of expressions 
which amount to a floding that the accused was wrongly acquitted. 
The High Court will not allow such expressions to remain on record(7). 
But where a Sessions Judge, io convicting accused persons, passed 
strictures on the complainant, a Police Oiflcer, as a result of which 
he was dismissed from service, and be. thereupon, applied to the High 
Court to delete the remarks from the judgment of the Sessions Judge, 
the Court held that it would be an extraordinary exercise of powers of 
the High Court assuming that it possessed them to order that the 


(I) IJronjo liaJchal v. Kmprett, 6 
0 . W. N. 330 ; Jlfouxe yl/i V, Emeror, 
81 0. L. J. SOS : ItaioniKanta t. 
Emperor, 68 0. 003 ; Eoghu £Vn- 
P'rOT, B Psl. L. 3. 4S0 ■ AUah Ditto r. 
Creim. 35 Cr. L. J. 495-77 I. a 793 , 
Emprest v. Dalian Sing'h, (1803) A. 
VJ, N. 61 ; Karlar Singh v. Crown, 
7 P. W. B, 1916 Cr,; Crotcrt ▼ Soda, 
14 P. W. B. 1009; iJangal Singh r. 
Emperor, A. I. B. 1934 Lah. 346. 

(9) Champa t. Emperor. 9 A. I. Cr, 
R. 646-108 1. C, ei-A. T. B. 193S Put 
820 - 39 Cr.L.J. 825. 


(3) Emperor v. Bhclo, 89 A. 649 
Empress v. Karam AU, (1891) A. W.; 
N. 149. 

(4) ilongijlamr Emperor.^P.P; 
1909 Cr. 

(5) Nahn V. Emperor, 11 I. C. 677 
-13 P. W. B. 19U Cr.«=12 Or. ItJ. 
393. 

(G) DenartiDas r. Crotcn. 6 Lab, JCC 
-80 I. C.370-A. r. B. 0925) Lab. 893 
-S6 Cr. L J.IS2C. 

(7) AbduJ Aeie v. Emperor, 82 I. C. 
173-25 Cr. L. J. 1315-A. I. R. 1935 
Ub 139. 
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Where the lower courts have failed to scrutinize carefully the proof of 
corroboration of accomplice evideoce, the High Court can interfere on 
the revision side and set aside even the concurrent finding, of the two 
courts below if such a proof is found defective(l). It is the settled 
practice of the High Court to refuse to interfere, in the exercise of its 
revisional jurisdiction, in regard to findings of fact, except on very 
exceptional grounds, such as a misstatement of evidence by the lower 
court or the misconstruction of documents, or the placing by that court 
of the onus of proof on the accused contrary to the law of evidence(2). It 
IS unusual inrevision todtsturba Boding of fact unless it is so manifestly 
erroneous that a miscarriage of justice would result from it being un> 
corrected(3). It is not open to the High Court to go behind the finding of 
fact in revision unless it is shown that the evidence on the record left no 
scope for the courts below to come to that conclusion (4). The High Court 
does not as a rule interfere in revision wiib findings of fact unless it 
can be said that these Bodings are based on no evidence or are obviously 
iDcorrect(5). A revisional court does not decide the balance of credibi* 
lity between two conflicting sets of witnesses or two conflicting issues 
of fact but It may be cocnpellsd to dissent from a finding of fact which is 
either perverse or has been arrived at contrary to well established 
principles of law(6). 

Power to allow composition.'— See notes above under the bead 
" Revisional powers of High Court 

Power to order restoration of properly. —In revision the High 
Court may make any amendment, or cousequential or incidental order 
which may be just ; e. g., it may make an order in revisioo restoring the 
property of an acccused person of which be has been deprived in favour 
of the complamaat when the accused has been acquitted(7). The 
High Court has power lU revision not only to set aside a Magistrate's 
order for the disposal of property passed under s. 523, but also to order 
restitution of the property to the person entitled tbereto(8). The 
High Court may in the exercise of its revisional powers pass an order, 
under s. 517 to refund the money received by false pretences(9). 

Power of High Court to deal with non^appealing accused. — The 
High Court has power under this section, in a proper case, to deal 
with the case of accused persons not appealing against their conviction. 


Croicn, 8 PW B. 1911 


( 2 ) Ganesh Bahaiit Emvtrttr, 8 
1. C.G12=12 Bom.L. R, 21=1I Cr. L 
3. 180 I As (o erroneous con«{Toction of 
a document upon which the gmU or 
innocence of the accused depeodcd, seo 
Karim Bal^h v. EmvtTor, 13 P. W. 
R. 1935 Cr. 

(3) Emperor t Buran$}tahib, 6 

Rom. Ij B 190C ; ZSchammad Zabur 
- nf\ r j >eQ. at 


t4) Aiiantiitr T. jimi'erort lyav .i>. w 


«»116 I 0. 99=30 Cr. L J. 348. 

{i) Baripador. Emperor, A. I. B 
1930 c. C46-34 0. W. N. 660=127 J. C 
553-31 Cr. L. J. 1225=1030 Cr. C 
1206 

(6) Umed Stttglt v. Emperor, 77 1. 
C. 183=91 A. L. 3. 765=25 Cr. L J. 327 
=46 A. C4 


(7) Manki v. Bhagtcanti, 2 A. L 7: 
01=27 A. 416. 


(8) ifa Thein t. Jfa The, 12 Bar. 

L.T. 266=21 fr L. 3. 661-67 I. C. 81- 
10 L B. R. 156; Cf. Kyin Toe.E, 
Cho, 4 i>. D R. 1*. , • 

(9) Kna Tha Tin *. Emperor, 16 • 

Cr. J. 655=24 1. C 963. . 


/ 
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the proceedings ia the lower coart at an interlocutory stage ooly when 
the accused is not guilty oo the face of the proceeding and in order to 
•prevent his further harassmeat(i). VYhere a case is prima facie 
vexatious, an interference is clearly required to prevent an abuse of 
such right as the complainant may have to an action in the criminal 
courts(2). The High Court has jurisdiction to interfere in a proceeding 
pending before a Magistrate in the exercise of its revisional powers and 
to pass an order of discharge in favour of the accused person if it con* 
siders such an order to be tn the interests of justice(3). No doubt a 
court of revision should be most reluctant to interfere ina pending case, 
but where, upon the alleged facts, there is no justification for the charge 
against the accused, he should not for a moment longer than is neces* 
sary be allowed to remain in the position of a person accused of an 
offence and forced to defend himself against a charge which there is no 
legal evidence to establish(4). Though an order framing a charge is 
interlocutory and it is not usual for the High Court to interfere with 
interlocutory orders, yet the High Court has undoubted power 'o 
examine the proceedings of the lower court at the stage when charge 
is framed and, if necessary, to set aside the charge and quash the pro* 
ceedings(5). The Htgh Court has power to quash a criminal proceeding 
in its early stages before any evideoce has been recorded, but this >s a 
power which will be only exercised io exceptiooal cases(6). Thus, it 
can interfere when the proceedings before the inferior court have 
not proceeded any further beyond the issue of summoQs(7). Where a 
District Magistrate had ordered a witness to show cause why he should 
not be prosecuted for perjury, the High Court reversed the order in re* 
vision on the ground that the statement complained oi had been made by 


J. C4i=»103 I. C. 100«A. I. B. 10)7 S. 
331:ii!ama Rflo V. Ven\ataTamaiyya, 
A. T, R. 193S 397 (ordei of commutiog 

MagHtrate Admitting certain evideoce 

■ =30 

- 08 1. 
■ • ■ ! * .indi 

f 131 

at y. las . iMt ». /tfiunl Per- 

shad, 35 C. 331 ; ITari Ctiaran ▼. 
Girish Ghanara, 31 C, 6Satp 74; 
Empress ▼. Nageshappa, 20 B, 543 ; 
lie Eupposuami Aiyar, 89 il. 561; 
liamanathan t. Subramanya, 47 M. 
733. 

(3) Kirpa Devir. Emperor, 0 Cr. 
L.J. 151-4 rw. B. 1909 Cr; Bari 
Charan ▼ Girish Chandra, 38 C 68 
(70=13 C.Ii.J.41-UCr L. J. 645=7 
1. C. 747 ; Emperor v. Krishna Ilao, 
ON U 3. 1'9. 

( 8 ) Qopnl Bas r, Maghi Pam. 09 I, 
C. 393-A I R 1925 Lab 439=7 Uh 
L 3. 353=35 Cr L J. 1608 
( 1 ) J/aun<7 Da Yone v. Ma Ilia 
Kin, A. r. B 1933 Rang. 3'»7-1933 Cr. 
0. 1128 = 146 I. C. 403-35 Cr. L J. 63 ; 
follonliig Jaynl CAondrav. Empress, 


20 C. 748 ; Bari Charan ». Girish 
Chandra, 38 0. 63 ; Empress v. 
Nag*shappa, 20 M. 543. 

(5) Tarak Singh v. Emperor, 103 
I.C SS5-29 P.L. R. 237=28 Cr. L. 3. 
755 - 9 Lab 1^ J. 440^8 A^ T. Cr. B. 


n- 


851. 

(7l Bamanathaii r. Snbramnnya. 
47 M. 722(725)=47 M. L J. 833-23 Cr. 

3. 1009: Empress ▼. Nageshappa, 
SO 0.513(5151 ^ 
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remarks complained of should be deleted{I). The HiRh Court has no 
power to expunge from the judgments of the lower courts remarks 
reflecting unfavourably upon the credtbiUty or the character of witne's* 
es, io cases in which the effective orders of the courts are not before 
the High Court either in appeal or on revlsion(2). It is different, 
however, where the court is adjudicating on final order in appeal or on 
'revision. In Barodn N’nfh v. the KegUtrar of the court 

was directed to expnnge from a judgment of the Sessions Judge 
remarks which reflected on the Local Government, the District Magis- 
trate and the Deputy Magistrate. In l9ll Twomy, 3 , of the I-ower 
Burma Chief Court, in the case of illn Kya v. Kin Lot Gyj(4) held 
that he had the power to order passages to be expunged from a judg- 
ment, but refused to use it. In another ca«e of the same Chief Court, 
Emperor v. Thomas Pellakol^), the presiding Judge directed passages 
to be expunged from a judgment. In Lachcliti v. Emperor\i>) the 
Judicial Commissiocer of Oudh directed a passage, which reflected Upon 
the conduct of a counsel, to be expunged from the judgment. The 
High Court can, however, order any objectionable remarks to be 
expunged from the lower courts judgment, irrespective of the fact 
whether there has and has oot beeo an appeal cr rev’ision pslitioa 
against the main order(7). A Judge has power to reconsider aod 
expunge damaging observations regarding a witness in a crimin.'il case, 
who bad at the trial 130 chance of defending himself. This' does trot 
amount to reviewing a criminal judgment and there is no question of 
re-considering the guilt of the accu<ed(8}. 

Interlocutory matters.«*Tbe High Court has power to interfere in 
a pending ettmioal case but such power is only to be exercised io ex. 
ceptional circumstances which cannot be laid down with precision! the 
main test being that the loterveatioo should be necessary in the interests 
of justice and that a hate stateroeut of the facts without any elaborate 

argomeat should be sufficient to coDvioce the court that it is a fit one 
for Its ioterfer nee at an iotefroediatc stagc(9). Speaking generally it 
will be inadmissible to interfere io a pending case unless there is some 
manifest and patent injustice apparent upon the face of the proceedings 
and calling for prompt redressflO). The High Court will inletfera with 


( 1 ) Emperor r. iS'tJramaya, IP Dooi. 
Ii. R. 913. 

(2) Emperor t. Dunu, 44 A. 401. 

(3t 2 1', \Y. N p. ccIti (Joainan. 
{4)11/ C. jOOO^^Bur. L. T.m, 

14 I. 0. C43»e Bur. L. T, 20<»13 
Cr L. i 359. 

(6) 24 r. C. 15C=»IS Cr. L. J. 4J0-1 
0 L. J. 111. 

(1) B«iar«jDosT. Croicn, P Ijih. 
16G ; .Amor A'a/A v. CVcicn, ^ Lab. 
476 (481J-26 Cr. L 3. 461=85 1. C. 143; 
j!/aAarom T. A'wyjeror, A. t, B. 1921 
Lah. 201-29 Cr. £ J. 1102*»112 I. C. 


(8) In re tjmar Eayat Khan, 6 
C. 611=2 P. W, R. 1910 fr.= ll Cr 
J 178. 


19) Madhav Ohaijiiant v. Empc> 
ror.SGCr. I.,. J. 1003-Hfi r.O. 181 -A. 
V ^ 19^5 Nrb 345 I /oIlowInK Choa 
ImI V. Anant Prand, 25 0. 231 i 
Kamanalhan ». Sivarama, 47 JI. 722 
“811.0,785-20 L. W. 234='{ig3i) 
M. W. N.66C-17M. LJ. 973-25 Cr, 
L J. 1003-A. I B, (19J5)M 39; 
lionUa y. Mr*. Donlen. st P. T. R. 

B. 1930 Lah, 681=32 Cr L. J 
116 — 128 1 0 Zli ; Amirbux y. Empo' 
ror. A I. E 1934 s 183; Emperor y. 
BAanaafi Pyosnd, A. I. R. 1929 O. 
513-C O. W N 037-113 1. 0 222 ; 
Japan Par*had y. Emperor, A. 1. R. 
19m Uh 346 „rt 

(JO) Jagot Cntindra v. hmpre**- 
C 750-3 C. %V. N.74VMl‘3’>eJ‘'' 
4fon/ Lai y. Earnter 28 Cr U 
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m bis deposition tbe description of such ofTencefl). Tbere is 
no provision in tbe Code for an interlocutory appeal against 
a Magistrate's deoision that he has jurisdiction in a case(2). It is 
•under very rare and exceptional circumstances that the High Court 
-would interfere on the revisional side with an interlocutory order of 
a Magistrate rejecting a piece of a documentary evidence(3). The 
High Courts rarely interfere in respect of pending criminal cases, 
but where a case rs fin'mei fccie vexatious, an interference is clearly 
required to prevent an abuse of process of court(4). The fact that the 
case against the petitiQi)er<t is an extremely weak one is no ground 
for quashing the charge framed against them in revision. If the case 
results in conviction the appellate c^urt can rectify the matter(5). 
But if a charge is fiamed by tbe Magistrate whei'e none should have 
been framed it might be said without violence to the language of 
the Code that the procedure is irregular and the High Court has 
power to interfere(6). The High Court will rarely interfere in tbe 
midst of a trial and order commitment unless it is shown that the 
failure on tbe part of tbe Magistrate to commit is extremely impro* 
per(7). In very exceptional instaoces alone a High Court should 
interfere in revision with the action of a subordinate court in respect of 
any pending case and especially when such case has reached tbe stage 
when a charge has been drawn up and only the defence of tbe accused 
jemains to be heard{8). 

Remedy by way of appeal open.— Where a remedy ultimately 
lies by way of appeal it is unoecessary for tbe High Court to move in 
revision. And if tbe lower court is clearly acting without jurisdiction 
the party need not concern himself at ail about tbe trial but can simply 
appeal if the matter comes to judgment. If on tbe other band it is not 
so clear, and it is a moot point whether or not the lower court has 
jurisdiction, then that matter should be thrashed out fully in both the 
courts below before it is brought if necessary to tbe High Court(9). 

Enhancement of sentence —It is to be observed that the power 
of enhancing on appeal no longer exists(lO) But the High Court may ; 


(1) 0eS0)A.WN 313. 

(2) Ka^hi Jlam » Jl. L Dikshil, A. 
l.R. 1016 0 2SO=aO W N.10J-27Cr. 
1, J. 191=91 I C. 1007. 

(8) Wamanrao * ^mperer, 22 N 

I. .R 31=94 1 0. 899 = 1926 N»g.304 = 
117 Cr. J. 707. 

(4) A'lrpo Devi » Empercr, 9 Cr Ix 

J, 171-1 I.C 93. 

(6) Nfind Lnl Ef^perar, A. I R 
1912 Lah. 313 = 83 P L. K. 231-140 I 
C 607=34 Or. h. J. 62, 

(G) Gohil Prtitad t. Deli Pra>ad, 
23 A L J. 21-26 Or. 3 748- A. I K 
1923 A. 311=66 I C. 931: Bnrrndra 
v.Jothh.iOO L. 1. 281-26 <r L J, 
6«=*A I R 1925 Pal KO-Sil ^ ClI; 
/n re EuppvsaMi,?^^^ SCI— 98JI.L 
3 605-16 Of L J 477-20 I C 109. 
£js/iUM Hoi V. Croimi 33 P. B. 1910 
Cz ilJohadar t. CVoim. 19 P. 'V- R 
1910 Cr 


0) E'lodir x. Emperor, 13 O L. / 
490 -3 0 W N. 201=27 Cr L. J, 417- 
A I. R 1926 Oudh 191—93 I. C. 145 
(B) jVantlaly. /{amber Ah, 103 I. 
C. 100—23 0. L.J Cll-A. 1 R. 1927 
Smd2Sl. 

(«) Hendiappa v, D JJ. Madura, A. 
I. R. 1931 Had. 419=1930 M W -K. 1271 
«=3 M L W 475=*1931 (/. C, 467=182 
I C, 319-64 jr. 695=32 Cr L J. 695 
-4 31. Cr. 0. 163- CO 31, L. J 495; 
Jn ve Pamir tddi, 64 M 2il=A. I. R. 
1931 at. 240=33 31. L. W 642=1911 
Cr.O 83C-131 1, C.624-32 Cr. L J,779 
»4 31 Cr 0 14l=(19Jl}41. \V. N 7CC = 
C0 3I.L 3,tBl \ Asiudomaly Isardas, 
A. I K. 1931 S 78 (1) : oth*nvise, nbrre 
po right of appeal is exprcsslj gl'Cn ; 
Na^u Pertai v. /.mperor, A. I. B. 
193* 31. 478— (1934) 31, W, N, 483, 

(10) Atim I/han v. Eirprett. 45 P 
R, 18S7 Cr. 
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the witness only as to his recollectioa and belief(I). The High Court 
has power in revision, to quash an order of a Magistrate directing a 
warrant to issue against an accused person(2). The High Court can 
interfere with the proceedings of a fifagistrafe while they are in the 
interlocutory stage pending investigation, and may suspend such pro- 
ceedings, even without having the record before it(3). In one case 
the High Court interfered in revision during the hearing of a case 
where the Magistrate had refused to allow any cross-examination of 
the prosecution witnesses until the examinaiion-in-cbief of all the 
witnesses bad been completed and a charge framed. This course was 
held to be illegaU4), The High Court can, likewise, interfere with the 
interlocutory order of a Magistrate refusing to summon certain witnesses 
for the defencefS). The High Court can interfere and set aside an 
interlocutory order of a hfagistrate refusing to let in evidence(6). 'But 
it IS only allegations of the gravest departure from procedure that a 
High Court will interfere in revision so as to take the conduct of a 
criminal case pending before a subordinate court before its termination 
out of its hands(7]. 

Revision of interlocutory order. — There is ordinarily no justi* 
hcatiQQ for a High Court to take up in revision what are really 
interlocutory matters in a criminal Court(8}. The High Court as a rule 
will allow ptoceediogs to go on and take their course in lower courts 
and will not interfere with a pending proceeding even though 
irregularly conducted, unless there is an exceptional ground for 
iaterfereoce(9). Generally speaking a High Court would not investigate 
whether pending proceedings were of a criminal or civil nature if the 
inquiry involved lengthy arguments. But a safe and practical test 
IS whether a bare statement of the facts of the case without any 
elaborate argument would suffice to persuade the High Court that 
the case is a fit one for laterference(lO). The High Court will not 
interfere with the conduct of a case on the ground that the written 
complaint did not fully describe the offence, if the complaioant stated 


(t) Chadha v. Emperor. 14 A. L J. 
851. 

(2) Ladha Shah t. Zaman Ah, 61 
I C 351-26 Cr L. J 287 

'3) Abdul Kadiry The Maji^trale 
of Purneah. 2n W. R. 23 Cr. 

(4) Durga Dalt v Emperor, 10 A. 
L J. 114 : In re Mulhta Cheity. 8l 
I 0 44-19 L W. 891-25 Cr.Ii. 3. S5C 
= 1924 M 735. 

(5) Hovel Singhy. Emperor, 130 P. 
L. R 1901 

(61 Lurinda v. Karachi Afun, 6 B 
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(7) In re Naehiaripa, 6 A. I. Ct. B. 
139-1 Mad Cr.Cas. 9 

(8) Jagau Nath y. Emperor, 128 
1.0.60=31 P !■ R R93-A I. B 1930 
Lah. 34R»fl2rr. L J. 8a-(1930) Cr. 0 
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L. i. 1303-891 O. 247-A t. B 1925 
B. 231 ; Afahomrd t. Idrit, 18 S L. R. 


974-83 I.0. 189 - 26 Cr LJ 1101-A.I. 
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Narain, A. I B 1026 0. 55G.S o 
\V. N. 770-87 1. 0, 951-27 Cr L J. 
1191 ; ICafhi Ham v. H. S. Di^hil, 6 
A. I. Cr, R 4 ; Udharam y. Emperor, 
89 1.0 247-A. I.E. 1935 S 231-26 Cr. 
Ii J. 1303. 

to) Verumal y. Emperor, A. I. p. 
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499; Kohrnrajy. Emperor, 21 Of. L 
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Ibat circumstance alone is not an iosuperable obstacle to the enhance* 
meot of - the sentence when the sentence passed is mafiifestly 
ioadequate(l). 

Recommendation for enhancement : Sentence already served . — 
It is not necessary that the Government should instruct .the Govern* 
ment Pleader to move the High Court to enhance sentences. It is 
competent to the District Magistrate to briirg to the notice of the 
High Court cases of inadequate sentences. The High Court has, 
under its revisional powers, jurisdiction to enhance sentence howsoever 
the case comes to its ootice(2). In the case of a recommendation for 
enhancement of sentences, the High Court, is not always bound to 
interfere under this section, even when (he order of the court below is 
clearly wrong in law, particularly when the accused has already under* 
gone the sentence of imprisonment or has paid the fine imposed upon 
hiin(3). But in some rases It has been held that the High Court can, 
on a reference, pass a substantive period of imprisonment even if the 
accused has already served out the sentence of imprisonment passed 
on him by the court facl(iw{4). In a reference for enhancement of 
sentence, it is the practice of the couit to accept the conviction as 
conclusive and to consider the question of enhancement on the basis 
of the facts found by the lower coart(5}. But sub*sectioD (6) newly 
added by the Amendment Act, 1923, gives to the accused person the 
right of showing that the conviction is wrong. 

Disposal of application for revision.— Ordinarily a Judge dispos* 
ing of a revtsioQ petitioQ filed by a convicted person or bis pleader 
against the propriety of bis conviction cannot be said to be adjudicat* 
ing on the question of enbanciog the sentence. He can, therefore, 
entertain a second revision petition from the complainant or a refer* 
ence from a District Magistrate for enhancement of the sentencefS). 
Even where after a single Judge has disposed of a jail appeal preferred 
by an accused an application by Local Government to enhance the 
sentence can be entertaiaed(7). 

Power to enhance sentence. — The High Court as a court of 
revision may at one and the same time altera finding and enhance a 
sentencefS). But it should not so interfere unless the sentence is 
manifestly iDadequate(9) or there is misconception of the principle on 


V. Dna, A. I. n 1031 Lab. 013-35 P. L. 
R. 627. 

(1) Emperor v. S/ia/dracI Ahmadi 
111 I. C 73=1923 L*h. 961 ; Emperor 
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(3) Emperor v. Eager De Sdca, 13 
Bom. I.. B. 1185. 

(») Emperor v. Sort Singn, 21 L 
C 471-20 P.W. B. J913 Cr.— ll CrltJ. 
600, Crotm v. Jagat Singh, 1 1 »b 453. 

(4) hmpcTor v. Shahtad Ahmad, 
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Emperor r. Shanker Norayati, 6 A. 
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(8) Sh'sla y. Emperor, 12 P. R. 1901 
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16^0 Cr, ; Emperor t Jlari, 14 Cr. L. 
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Cr.— 313 P. L. It. 1913; Emperor t. 
Mubarak, A. I. B. 1031 6 157. 
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on revision, enhance a sentence, so as to alter its nature(l). In the 
case of Jlc/j/cr A/i V. £»i^rcss(2), the HiRh Court of Calcutta in dis- 
missing an appeal, directed as a court of revision, that the sentence 
passed should be enhanced. An authoritative pronouncement of the law 
cn this subject is to be found in Cliunbid^a v. £/»/-eror(3). 

Application in revision l>y private individual —Under the Code 
a pris’ate party is not entitled to apply to the High Court to enhance a 
sentence passed by a subordinate court. Ho can only draw the atten- 
tioD of Government to the senlence(4), Hut a private complainant is 
entitled to apply in revision to the High Court for enhancement of a 
sentence passed by a Sessions Judge. It is not intended by the Code 
that in such circumstances the only remedy of a complainant should be 
to apply to a District Magistrate to move the Local Government to 
apply for an enhancement, because the latter will only apply for an 
enhancement if it is required in the public interest. The High Court 
does not regard the question of enhancement only from the point of 
view of public interest but Irom the circumstances of the particular 
case before it(5). The High Court will, in proper cases, on the applica- 
tion of a private person, who v%as the complainant in the court below, 
enhance the sentence passed cn the acctsed(6). Ordinarily the High Court 
should be loath to take action in the matter of enhancemest when the 
district authcTitics consider the sentence as suflicieDt but tbete are occa- 
sions when the High Court hasc\eiy tight to enforce its own opinion 
which may be a contrary opinion to that of the district authorities!?). 

Application when to be made.— Scufc^ce already served . — In all 
cases where the sentence IS considered by the prosecuiion to be made- 
I quate, the District Magistrate or the Sessions Judge, as the case may 
I be, should be moved by the police at the earliest possible moment after 
I the trial and where possible, before the accused has served bis sentence. 

although the fact that the sentence has expired before such action is 
I taken is, IB itself, no reason for relusiog to mierfereiS). According 

i to the general practice a convict is not sent back to jail by increasing 
his sentence after he has undergone the sentence and realeased(9). But 
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(8) Eiiipernr 7 Prabhit, 107 I. r, 63G 
s9 A. I Cr R 623=29 Lr. L. 3.201 — 
A I U 102 s I at 201. 

(9) Emperor v. Sadar Dm, A I. R 
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the ofrence(l). It is not merely because circumstances occur to tbe 
Magistrate which would render necessary a more severe seoteoce or a 
different charge that the High Court will ioterfere ; there must be amatter 
on the record of the case showing that tbe charge has been improperly 
framed or that the sentence passed is clearly tnadeqtiate(2). Tbe High 
Court should not enhance tbe sentence of transportation for life awarded 
by the Sessions Judge in respect of a charge of murder to one of death, 
unless it is satished that (he sentence of death was tbe only possible 
sentence which could have been passed by the Sessions Judge(3), 

Power to alter finding and enhance sentence. — A High Court 
m the exercise of its powers of revision can enhance a sentence so as 
to alter its nature(4). The effect of section 423 and 439 read togetberis 
that the High Court when hearing an appeal against a conviction may, 
under section 423, clause (6), alter the finding and then as a court of 
revision may, under s- 439, enhance the sentence so as to make it 
appropriate to tbe altered finding(6). Thus, where (be Sessions Judge 
convicted tbe accused of culpable homicide not amouoting to murder, 
and sentenced him to seven years* rigorous imprisonment, tbe Chief 
Court, on the revision side, not boding any of the “ exceptions " 
under section 300 Indian Penal Code established, altered tbe conviction 
to one of murder, and sentenced the accused to transportation for Ijfe(6). 

Failure of prosecution to prove previous convictions. — In a case 
where an evidence of the previous coovictioos for similar offences of au 
accused was not given at (he trial, held, that tbe Chief Court will not 
interfere in exercise of its powers of revision and direct a new trial in 
order to enable the prosecution to supplement tbe record by producing 
fresh evidence bearing on the questioo of punishment or enhancement of 
sentence(7). A sentence which is at least 18 years old, cannot, by itself 
form a good ground for a heavy seoteace(8J. 

Enhancement after expiry of sentence.*~AItbough a court of 
revision is slow to interfere, where interference would favolve tbe 
imprisonment of a person already discharged from jail, that circumstance 
alone is not an inseparable obstacle to the enhancementof the sentence — 
when tbe sentence passed is manifestly iDadequate(9)> The practice 
of the court is not to eobaoce tbe sentence when the accused 
has completed bis sentence of imprisonment except in exceptional 


(1) Etnperor v, ^Tahadeo, 2C Cr L. 
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which sentecce is given(l). Thus it may refuse to enhance sentence 
on the mere ground that it would have itself passed a heavier 
seDtence(2). That is to say, High Court will not ordinarily enhance 
the sentence on revision merely on the ground that if it were seized 
of the trial of the accused it would have 'awarded a longer sentence of 
imprisonment than that awarded by a Magistrate but will interfere 
where the sentence awarded by the trial court ss grossly inade< 
quate(3). The principles upon which the High Court habitually acts 
as a court of revision in relation to the enhancement of sentences, 
where the law allows a discretion to the court whose sentence is 
impugned, are that it should not interfere if the sentence passed 
involves substantial punishment, and should interfere if the sentence is 
manifestly inadequate. The court is, in particular, slow to interfere 
where interference would involve the imprisonment of persons already 
discharged from jail, though this circumstance is no insuperable 
obstacle. The court also frequently deciines to interfere in order to 
enhance a sentence, on the mere ground that it would itself have passed 
a heavier sentence, contenting itself with pointing out that the sentence 
is so far light that a heavier sentence would have bsen maiotained(4). 
Where a sentence is substantial, though inadequate and the con* 
vict has served the sentence, there should be no enhancement in 
reviston(5). The enhancement of a sentence by the High 
Court, under this section, is a serious proceeding. The High 
Court should not ordinarily interfere where a substantia! sentence has 
been passed by the trying court and will be always slow to interfere, 
unless the sentence passed is manifestly inadequate(6). And for this 
purpose the High Court should see whether there is matter on the record 
of the case showiog that the sentence passed is clearly inadequate to 
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Sub-section (2): Notice to accused, — Tbe direction as to service 
in this sub section is mandatory(l). A reasonable opportunity for tbe 
accused to be beard is an essential codditioo precedent to the exercise of 
jurisdiction under this section, when the court is considering the question 
of enhancing the punishment inQicted on tbe accused. Where tbe 
condition is not fulfilled, the court acts without jurisdiction to enban^ 
cing the sentence' and its order is void o& initio and without jurisdiction 
and does not operate to bar a fresh hearing on tbe merit5(2). Where 
tbe High Court has made an order to tbe prejudice of an' accused 
without issuing notice to him aud giving him an opportunity of being 
beard it has ample power under tbe present Code to vacate its order and 
re-bear the matter in tbe presence of both sides(3). In a criminal appeal 
it is desirable that tbe High Court should 6rst deal with tbe appeal on 
its merits. It might then consider whether or not a notice to enbatfce 
tbe sentence should issue under this sectioo(4). Where, however, tbe 
accused have preferred an appeal and they have bad an opportunity of 
being beard personally or by pleader, it is open to tbe appellate court to 
Change their conviction to one under a graver section, without further 
calling upon them or issuing to them a formal notice, when the Public 
Prosecutor asks to do so(5). Revision of an order passed under 
section 203, can be made without notice to tbe person complained 
agaiost(6). It is not obligatory 'on a superior court to give any notice 
to a person against whom a Magistrate has refused to issue process 
under s. 202, when proceedings are being taken to revise that order(7). 
Where a notice under this sub-section is issued to tbe accused to show 
cause why tbe sentence should oot be altered, sub-5ection(6) becomes 
applicable and tbe accused becomes entitled to show cause against bis 
convictioa(8). Where notice has been issued to tbe accused to show 
^anse why fats sentence should not be enhanced and at the hearing 
neither tbe accused nor bis counsel is present, tbe High Court cannot 
'pass an order enhancing tbe seDteDce(9). Tbe High Court must hear 
the accused, before altering tbe conviction against him into one involving 
a more serious offence, or before passing an order enhancing tbe 
SeDtence(lO). But a High Court may by virtue of section 423 issue 
a warrant of arrest without previous botice to the accused, because a 
warraut of arrest is not an order to tbe prejudice of the accused within 
the meaning of this sub>sectioD(ll). 

Sub section (4). — This sub section makes it clear that the High 
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circumstances(l). . . 

Limit of enhancement : <uh-sec. (3),--Tbe power of enhancement 
of sentence conferred upon the High Court by this section is limited 
only by sub-section(3), which does not regard the difTerence 'in the 
powers of the trying Magistrate under section 32, but lays down the 
general rule that in cases of sentences passed by Magistrates not 
empowered under sectioa 3t, the limit of enhancement shall be 
the sentence that may be inflicted by a presidency or a first class 
hlagistrate. This was the view taken by the two Judges of' the 
Sind Judicial Commissioners* Conrt in the case reported as Emperor 
V. Kamal{2). In accordance with this interpretation of law the 
High Court can infiict any punishment for the oflence which in 
the opinion of the court has been committed which might have been 
inflicted for such offence by a Magistrate of the first class. In other 
words, it can inflict a sentence of two years' rigorous imprisonment 
in spite of the fact that the Magistrate who tried the accused rould only 
have infl'cted a sentence of six months' rigorous impTisonmeat(3). This 
limitation does not apply to a sentence which has been passed by a 
Magistrate acting under section 34 of the Code(4), Where tbs court, 
instead of sentencing an accused, has ordered him to enter into a bond 
to appear and receive sentence when called upon, the provisions of this 
section will pot enable (be High Court to substitute for that order a 
sentence of whipping or of imprisonment, there being no sentencefS). 
The power of enhancement cf sentence under this section can only be 
exercised where the sentence passed is a legal one. A sentence for the 
period already passed by accused in the lock'Up is not a legal 
sentenceffi). 

Difference of opinion in criminal revision case.— Where the 
Judges of a Division Bench differ in a crimica) revision case, section 439 
read with this section requires the case to be decided by a third Judge 
and precludes any further appeal under the Letters Patent or any 
leference to a Full Bench under the rules of the conTt(7). It is different, 
however, where the jurisdiction is exercised under section 107 of the 
Government of India Act, 1915, arid not section 439, on revision of the 
proceedings under section 145. Section 429 and 439 do not apply, 
When this is (be case the matter is governed by cl. 36 of the Letters 
PatestfS), 
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(7) In re DudeJsula Lot Sah^b, 40 

M 976 (970) : Lai Dhori >. SuMeo. 17 
V. 693 (9101; Rahntalulltt i. Rahim' 
Ulloh, 27 C. 601 (505) • • 

(8) Mariam t. Merjan, 47 0. 


Cr.P C.— 101 
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accused that be was guUtyd), or where serious iojustice has been 
caused by an error of law(2), or where the order is wholly without 
jarisdictioD(3) ; or where tbe accused were acquitted on account of 
wrong appreciation of a point of law(4): and tbe case was of great 
importance to tbe petitioner in Itis position as an author of tbe book(5)'; 
or where tbe Magistrate’s order of acquittal proceeds on a misconcep* 
tion 6f law on tbe material points involved in tbe case(6) ; or where tbe 
order of acquittal is based on a misreading of a statutory pro- 
vision(7} ; or where tbe complainant has not bad a fair faearing(8) ; or 
where a Magistrate fails to appreciate or even to correctly cite in bis 
judgment the evidence of an important witDess(9) ; or where the 
acquittal is based cot upon an appreciation of doubtful evidence, but 
upon a manifest error in law appearing on tbe face of tbe judgmeot(lO) ; 
or -wbete it is passed on a compromise which is invahd(ll). But 
tbe power should not be exercised merely on the ground that tbe 
evidence found to be insufficient by the trial court justifies a 
coDviction(12). Misappreciation of evidence can afford no ground for set- 
ting aside an order of acquittal m revision(13). loterference is however 
r^ot improper if the finding of acquittal is based on an erroneous view 
of tbe law. If tbe findings of fact would justify a convictiou if a correct 
view of the law has been taken, that should not prevent interfereDce(I4}, 
But in other case the same court has held that High Court should not 
interfere in revision on tbe ground that acquittal is based on au 
erroneous view of the law applicable to tbe case(i5). Where, however, 
po prejudice is caused. High Court will be very reluctant to 
interfere with tbe acquittal of persons who have undergone a trial in 
a court of competent jurisdiction or with tbe order of such a competent 
court under section 250(16). 


' (!) £mperar v. Nqa San Wein, 19 
1. 0, m-U. B B. (1912) 148-U Cr. h. 
3. 177 

(9) Emperor y Data Ram, 109 1. C 
363 

(3) Emperor t. Ram Udif, 33 Cr, T. 
j. 611-137 1. O. 623=A. I. B. 1932 0 
251-90 w. N. 319 ; Jl/^asa/a ▼. A'w’pe- 
for, 6 A 1 . Cr, B. 339 ; £mp«ror ■» 


Ttrathadas. 17 I. 0. 403-*6 S. L, b! 
19l-13Cf.Ii. J 771.^ ^ 


( 6 ) Bala Prasad t. JUvxammil 
Eustain.k.l R. 1934 A. 190-1931 Cr. 
0.900—1934 A LJ. 641-119 1. 0.612 
-.36 Cr. L J. 998-1 A W. B 669; 
laMrChandy.takir, 69 I. C 379— 
33€r. li.J. C99 ; Re Juvge Gowda, 
iMfi L 3. 1 

• (7) Zlatala r. Emperor, 27 Cr, L, 7* 
858-92 I. C. 670. 


(8) Ram Khelwan t. Sheo JVand' 
an. A I B 1932 A. 191=30 A L J. 166 
-=193JCr C.20T-13L.R. A. Cr. 45- 
1401 C 192-33 CrL J FP5-64 All 413, 

(9) Baeu y. Ratio Sinifh. 26 I. C. 
170»*I6Cr.L J. 722-18 C W. N. 1944, 

( 10 ) Ahmadabad Alunieipality y. 
ilagunlal, 9 Bom. L, B 166—5 Cr, Zh 

} ni. 

(11) Bamam Singh y. Sain Das, 
7II.0.916=24Cr. I/.J 130 

(13) .S'ltorant y TilokChand, A I.R. 
1933 N»g 36-1933 Cr.O 78-28 N.L.R. 
298=34 Cr L 3. 145. 

(IS) Salharam y. Mujahiduddin, 
A.r. R. 1931 Nsg 103-1211.0.51-31 
Cr. L 3. 194; but sea Nallammai y. 
Rarnasami, 4 I C 1133=6 U. L. T. 
258-U Cr.L J. 195 

(14) Silarnm y. Tilok Chand, A. IB. 
1933 Kag. 36-1933 Cr. C. 78-28 N. L. 
B 298—84 Cr. L J. 145. 

(15) Ram Chand v. Chauthmal, 
A. I R. 1929 Kag, 87 -11 N. L. J. 242- 
30. Cr L. 7. 405 

(16) Prosody. Emperor, 1924 
A. 674-A B. 6 A. 93 Cr. ; Bieha 
EMdumbam v. Servaikora, S Uad* 
er.CBs. 221. 
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Conrt cannot, under this section, convert a Sodlng of acquittal into one 
of coDviction(l). Id many cases tbe High Court refused to interfere, 
nith an acquittal, the reason being that the Government had the right 
to appeal, and that if it did not choose to do, tbe court would not set 
aside tbe acquittal(2). In tbe absence of a Government appeal tbe 
High Court is precluded, under this section, from converting a bnding of, 
acquittal into one of CQnviction(3). An appeal against an acquittal by, 
way of revision is not contemplated by tbe Code, and it should, on pub* 
lie grounds, be discouraged(4). 

Power to revise an order of acquittal and order retrial . — But 
while tbe High Court bas no power to convert a finding of acquittal into 
one of conviction it has power to revise an order of acquittal. It may 
in case of an acquittal on appeal by a Sessions Court reverse the order 
and direct a retrial of tbe appeal(5). But the High Court has no power, 
in revision, to order the retrial of a person, who has been acquitted,' 
except on the ground that the trial has been illegal, or so radically or 
incurably irregular, as in fact to have occasioned a failure of }ustice(6).' 
Upon a proper interpretation of this sub-section, a High Court, acting as 
a court of revision, is not competent to question an order of acquittal 
upon the merits thereof, or on tbe ground that it takes a different- view 
of tbe facts, or of the taw applicable thereto, from that upon which tbe 
order of acquittal is bated(7). The High Court may on revision set 
aside an order of acquittal and direct a retrial if there is a case of non* 
recording or improper recording of inadmissible evideDce(8}, As a 
general rule, tbe High Court will not interfere with an order of 
acquittal, but it will do so where such an order is passed without 
exatnioing tbe witnesses for the prosecution, on the mere denial of tbe 


(1) Emperar^y JRam^thicar, 83 B. 


BLB. 1673-33 C. W. N 1-65M.I.J. 
760 = 50. W.N 9ll<»65 1. A. 890-29 
Cr L J. 826-111 1 C. 833. 

(3) Qtiern v Tnyab Sheihh, 6 W. R. 
Cr 3 ; Queen v. Sobel ilahi, 6 W. B. 
Cr 33 , Meg t. Corabji Palavhi, II 
Bom. n 0. R 1\1 •, Meg y. Ilatoo 
Khan. 31 W R Cr. 31-13B, U B. 
" ” ’ *■' •’ ' * 1 ; 
• $ 0 ; 
■ 142. 

of 

law, the court relused to toterfere ; In 
reSardeo, lA 139 F. D, Emperor 
y. Mada Singh, A. I. R 1930 Lab 
T, 7r. r- « T r o 


289 - 63 M. L J. 707«-23 Ct. L. J. 397- 
A. I. R. 1927 Med. SB2—SB M. L. T. 379; 
Chairman Furulia ilunicipaliti/ ▼. 
Eishun Sao, A.I R 1928 Pat. 193= 
29 Cr. L. J. 1017-112 I. 0 . 315 ; Empe- 
ror y. Diio. A. I. B. 19288. 176 ; 
Munjhi y. Emperor, 25 P. W. B. 1907 
—6 Cr li. J. 438 ; Joita Beehar y, 
,1 T r. 1 m ro, . ,, 
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was convicted of an offence under section 205*109 of the Penal Code 
but on appeal the Sessions Judge altered the conviction to one under 
section 419 of the Code. On revision the High Court was of 
opinion that the substitution of a conviction under section 
fH9 for one under section 205*109 by the Sessions Judge did not 
amount to an acquittal of the accused with regard to the offence under 
the latter section and that sub-section (4), was no bar to the High Court 
re-altering the conviction from one under sectian419 to one under section 
205*109, of the Penal Code{t). It is doubtful whether, in a case in 
w^ich it is difhcuU to say what was the offence committed by the accused 
on the facts proved, the alteration of one section into another can be said 
to be a case of acquittal under the former section within the meaning of 
this sub*section(2). In this case the accused was convicted by a Magis- 
trate under sections 420 and 507 1. P. Code but in appeal the Sessions 
Judge held that sections 420 and 507 werenot the proper sections applica- 
ble on the facts and altered the conviction to one under sections 385 and 
508, I. P. C., and it was held that the High Court could convict the 
accused under section 420 and 511, I. P. C. 

Povi^er to convert conviction on a lesser offence into one on a 
more serious offence under ss. 423 and 439.— Where there is an 
appeal by a prisoner from a ccmvictioc under section 304 of the Indian 
'Penal Code (be having been committed to stand bis trial under section 
302 of the Indian Penal Code and in addition, the High Court takes 
seiai'n df the case under its revistooal jurisdiction, the conviction for 
the lesser offence under section 304 of the Indian Penal Code can be 
converted into one under section 302 of tbe Indian Penal Code, and the 
sentence can he enhanced accordingly, under tbe combined provisio'ns of ‘ 
sections 423 and 439 of tbe Criminal Procedure Code(3). But where 
the appellant was acquitted on a charge of murder and convicted under 
section 326 of the Penal Code and there was no appeal before tbe High 
Court, tbe High Court exercising its revisional powers cannot convert 
tbe acquittal on a charge of murder into one of convictioa(4). This 
view is is accordance with tbe view taken by tbe Judicial Committee 
in Kishan Singh v. EmPeror{5). Tbe pronouncement of their Lordships 
on the construction of subsection (4) sets at rest the conflict of 
authorities in India(6). 


A. 332— L. R 7 A. 100 Cr,»6 A J. Cr. 
E. 435. 

■ (1) Ganpat y. Emperor, 0 P»t. 
217=103 I. 0. 337=1927 Pat. 19g=28Cr. 
L.] 629. 

(2) In re Doraitamy, 48 M 774 = 
48M L J 190=26 Ct.L. J, ?35 = A. I. 

B. 1925 H 480=86 I.C 839 

(8) On Shtce t. imperor, 1 Rang 
486-25 Cr. I,. J. 247=76 I. 0 711, 
folloniog 27a7i Iteddi v. Emperor, 87 
H.llO'flihoIa y. Emperor, P, B. 
1901 Cr. 

(4) Kan Tltein y. Emperor, 4 Bang. 
110-6Bur.lxJ. 80=27 Cr. D. J. 1893. 
following Emperor t. She^darthan 


Singh, 44 A S32 ; Emperor v. Shio- 
putraya, 48B h\0, Emperory.Jaidoo- 
noth, S C 273 abd disaeotlng Irom 
Bhola y. Emperor, 12 P. B. 1904 Cr,; 
Emperor v. Raltoant, 9 A. 134. 

(5) 60 A. 722=55 I. A. 390=111 1. 0. 
832=1928 P.O 854. 

(6l 8ee(mfer aiid)Emperor y. Si>a?iu, 
07 I.C, Cll; Kanthi v. Emperor, 91 
1 0.184=8 Jab I.. J. 188-27 Cr. Ii.J. 
e66=A. I. R. 1976 I-ah. 861 = 27 P. L.E. 
314 and Eatal Khan y Emperor, 8 
Lah. 136=111 I. C 802=58 Cr I* J. 
608- A. I R. 1927 Lah. 869=8 A. t.<r. 
B. 149, which are now superseded bythe 
Priry Council judgment. The decisions 
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Scope of Prohibition contained in sub-stction («/). — The pro- 
hibitioD ID this sub-section that ootbiog to the section shall be deemed 
to authorise a High Court to convert a finding of acquittal into one oT 
conviction cannot be construed as referring only to cases where the trial 
has ended in a complete acquittal of the accused in respect of all 
charges or offences. The words of the sub-section are clear and 
unqualified and apply equally to a case where the accused has been 
acquitted of the charge of murder, but convicted of the minor offencd 
of culpable homicide not amounting to mDrder(l), The following deci' 
sions bolding that sub<seclion (4) must be construed as referring to cases 
'where the trial has ended m a complete acquittal(2) must be deemed 
as overruled by the Privy Council decision cited first in the last note. 
The High Court has no power in revision to alter a conviction by the 
Lower Court for culpable homicide not amounting to murder falling 
•under the latter part of section 304 Indian Penal Code, into one of 
murder or even of culpable homicide coming under the first part of 
-section 304 as to do so would amount to converting a finding of 
acquittal into one of coovictioo(3). Where an accused is charged with 
the offence of murder under section 302 1. P. C. but is convicted by the 
Sessions Judge of the offence of culpable homicide not amounting to 
murder under section 304 I. P. C. he must be deemed to be acquitted of 
the charge of murder, and the High Court lo converting in revision the 
finding of acquittal of the accused on the charge of murder into one 'Of 
conviction acts without jurisdictioo. The only method by which it 
would be possible to obtain a conviction of murder would be by an 
appeal by the Government against the acguittal(4}. The view that 
where an accused is charged under section 302, Penal Code -but U 
convicted under section 304 the High Court is competent in revision 
to alter the conviction from one under section 304 to one under section 
302, Penal Code(5} is no longer tenable. 

Alteration of conviction under one section into conviction 
under another. — This section precludes the High Court from convert* 
ing a finding of acquittal into one of conviction. But the section 
does not preclude the High Court from altering a conviction under ‘-one 
section into a conviccion under another sectionfO). An accused person 


(0 Kishan Singh ?. Emperor. 
60 A. 72a=»s5 T. A. I O. 832= 

A. 1. R. 1928 P 0 254=29 Ct I. J 828 
=6 O. \y. N 911=28 L W. 396= 
(1928) M W N. 749==-29 P. L R 675= 
83 " W N 1=48 0 L J 897=30 
Bom. L. R 1673-55 U. L.J. 706=26 


(3) KambambaJi Reddi f 


ror. 37 M. 119 ; Faeal v, Crowti, 
8 Lah. 136=101 I. a 892-1927 Lnh. 
369; Kanshi ▼ Emperor, 94 1 0. 
134-8Iah.L J. |RO=27 Cr.L.<J.693s 
27 P. L. R 244; Gayo'r. Emperor, 9 
O L J 8423A. 1 R. 1923 0.4-69 1. C. 
81*23 Cr. L J. 641=4 U. P. .L. R. (0) 
81; Emperor y. Shahu.gi-l 0 641=27 
Ct L.J. 1121, 

(3) In re Subba ChultU, 60 II. 269 
=62 Jt. t. J. 707-98 Cr. L. J. 897= 
1927 H SS2-10OI. 0.1053. 

(4) Kishan Sinah v. .Emperor, 60 
A 72-2-6 O W. N 911. 

(5) Fatal V. Crown, fl Lah. 186=» 
lOl 1.0 893-1027 L. 869=28 Cr L.J. 
608. 

(6) DulU T. 2IangU, 94 I. 0, 132— 
24A.It J. 411=27 Cr. L. 7. 661-1926 
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most .sparingly exercised and only in exceptional cases Vvbere either 
^be're bas.been a denial of tbe right of fair trial or it is urgently 
demanded in tbe interests of public jtistice(l). Tbe law gives the power 
to' courts of revision to interfere even with orders of acquittal, an'd 
altboug'h interference with such orders is not usual it may be resorte'd 
to in exceptional circumstances(2). Tbe High Court will interfere where 
^be 'order of acquittal was not passed on tbe merits, but was made on 
account of tbe death of tbe comptaiDant(3), or where tbe judgment Of 
tbe lower Court is very summary and contains no discussion of tbe caSe 
or distinct findings on tbe questions involved(4), or where there were 
grave irregularities in procedure and tbe trial was conducted in an 
atmosphere of prejudiceff), or where such interference is imperatively 
demanded in the interest of public justice or where tbe procedure 
adopted is so irregular or illegal as to vitiate tbe whole 'trial(6} ; or 
where there is a glaring defect either in the procedure or in tbe view 
of tbe evidence taken by the court beIow(7). But though tbe High Court 
has the power, under this section, to revise an order of acquittal, -yet 
ordioarily it does not interfere with such an order in tbe exercise of 
its revisional jurisdiction because an appeal can always be made by tbe 
Local Government under s. 417 (8). The High Court does not inter- 
fere with an order of omission or irregnlarity unless the same has caused 
a failure of justice ; and as regards question of facts, though tbe 'coort’s 
jurisdiction to loterferei in respect of tbe correctness of Bndings of 
fact, even when Bndings are concurrent is unquestionable, it will sot 
as a rule, go into tbe evidence, save in exceptional cases, as where the 


(0 SibanJiai y.Bhagtcat Das, 5 
Pal 25»6'Pat.L,T fi33-37 Tr. L. J. 
236-l^g26^P. 


$68 , Amedahai ddun^cicality v, 
Mnganlal, 9 Bom. L. B. l&$‘*5.Cr. Xi, 
J. 171 ; Panchanan v, Vpmdra Nath, 
1927 A. 193-25 A. L. J. JOO-L. ,R. 6 

A. 6 Cr-27 Ct. L. J. 1404“98 I. 0. 
719 , Nhem Chand t Lata, 85 1. C. 
355=26 Cr L. J. 627. 

(5) Jitnn V. Damoo Sahu, I'Pat. L. 
J 261=^20 0. W N. 862-18 Cr. L. J. 
161=371.0. 619 

(4) Chandra y.' Itajendra, 

leCr. I/. J 519=39'!. n 487. 

(6) Gangadhar t. Neginald, 25 C. 

W. N, f 09 ‘ ' 

(6) Zahiruddm y Nasirvddin, 71 
I. O. 002=24 Cr L. J. 186. . , 

t7) Karmkha Pershad y. Pmperor, 
104 1. 0. 228=4 O.'W.N. 729-A. 1. K. 
1927 O. 345 ; Bama 'Zlurti v. Jai 
• Jndra. A. 1. E. 19f3 0. 267=9 0 W.*N. 
316; AMul Shakur y. Palti Bam, A, 
I, R. 1931 O. 273=8 0 W. N 841-132 
1,0 £0-1931 Cr.'O, C33=82 Cr. L. J. 
828-lC A. I. Or R. 397. 

(8) Beeralai y. pramii Shtkoji, iB 

B. Sitti Sarbant v. Pniperor, . A. I. 
R. 1924 A 778=22 A. L. J,fi20-L. R. 

6 A- 143=84 I. C. 668 : Bam Nidh v, 
■Barn 6’oran, 26 'o 0. 28i— 8l I. C. 
314-1924 0. 64 - 96 .Cr Hi. J. 794 ; 
daut/am AU y.'Pahar Ali. 27 A. 869 j 

'Babu-Jtldl y. Chati, 9A;I. Or 'R -Bn-’, 
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Acquittal in complainant’s absence and under other circum* 
stances. — An acquittal under section 247 does oot stand on aoy different 
footing from an acquittal under other circumstances and^the High Court, 
will not set aside the order of acquittal in revision except under very rare 
circumstances(l). Acquittal on the ground that sanction for prosecution 
had not been obtained is still an acquittal by a court of competent 
jurisdiction as contemplated by s. 403, Cr. P. C.(2). An order 
under s. 471 is not an order of conviction. Therefore where the accused 
was acquitted by the lower court on the ground that he was insane, 
the passing of an order under s. 471 by the High Court in revision 
does not amount to an alteration of an order of acquittal into one 
of convictioQ within the meaning of this sub-se£ttoo(3}. 

Interference on reference oral the instance of a private pro- 
secutor.*— The High Court will not as a rule interfere in revision 
with acquittals on a reference by a Magistrate where the Local Govern- 
ment might have appealed and has not done so(4). But it has juris- 
diction to entertain a reference and if necessary, to set aside acquittal, 
though such power must be exercised in exceptional cases only, where 
there has been either a denial of the right of a fair trial or a flagrant 


on the application of a private prosecutor, where there is a material 
error io the proceeding in the case(7), or where an acquittal has been 
ordered upon a mistaken view of the ]aw(8), or where the offeace is of 
so personal a character that the Local Governmeot would seldom be 
willing to appeal from the acquittal(9). But tbe High Court should oot 
entertaia an applicattoo by a complainant to revise ao order of acquittal 
after the Local Governmeot has declmed to direct aa appeal against 
itUO). The power of interference in revisiou with acquittal should be 


reported as ^mpsror t JTan T/tein, 
68 1.0. 705*4 hsDg. 140=5 Bur.L-J. 
eO=A. I.R. ISSeRang 154=37Cr. L. 
7. 139 ftud /n re fubba CbuA/t. tOM. 
259=100 1. O 1053=52 51. U J. 707=» 
2BCr. L J. S97-A.I. R. 1927 SI.682= 
SSM.L. T 879 are la accordance with 
the view tahon by the Judicial Com- 
mittee 


Uad. Cr. Caa. 1 

(8) Jl/oAommod V. £mpcror, 23 Cr. 
L.J. 71-66 1.0. 423-(J932) BI. W. N. 
10 =80 W. L. T. 74=42 >1. L. J. 72. 

(4) In re Aminuddtn, 21 A. 846; 
Emperor v. Mudar Bahzh, 25 A 128 ; 
f’mperor v. Gur Dayal, 12 A. L. J, 
355 ; In re Moqal Deg, 42 U. 109 ; 


Empress v, Jahandi, 23 G. 319 

(5) Nalhu ilal T. Abdul Hag, 13 
Lab. L.J. 6. 

(6) FaujdaT v. Kasi, 13 G. 013, 
where earlier cases are collected ; Nga 
Po Pyau> V. Nga Po Ntee, 8 U. B. R, 

(1917—1920) \0\Damodary.Jujhhar, 
W 1.0. S6B-26 Cr. U 1. 1348; /n re 


J.186. 

(7) In re Hardeo, 1 A. 139 ; In re 
Sukho, 2 A. 448 : BatirttUa v. Asad- 
uUa, 33 C. W. N. 676-A. I. R. 1919 c. 
^9=30 Cr. li J. 1013. 

(8) In re Hardeo. 1 A. 139P. D. 

(6) £‘i(nd«rboi ». Kuhore, 30 Cr. I* 

J. 708=52 1 0 788 ; taujdar v. Kasi, 
43 G. 613 at p. 616 fpet Jenkios.G. J.) ; 
^tsutosA r. Puma Chandra, 60 0. 169 
(163) ; Bakhat v. Kailash, 11 C. L. 
J. 113. 

(10) Grohgm t, £7re{^,'6 ti, B. R. 856, 
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most .spariDgly exercised and ooly in exceptional cases where either 
tbe're'has.been a denial of the right of fair trial or it Is urgently 
'demaaded in the interests of public jastice(l). The law gives the power 
to' courts of revision to interfere even with orders of acquittal, and 
although interference with such orders is not usual it may be resorted 
to'in exceptional circumstances(2). The High Court will interfere where 
'the'order of acquittal was not' passed oo the merits, but was made bn 
account of the death of the complainant(3), or where the judgment Of 
the lower court is very summary and contains no discussion of the case 
or disfinct findings on the questions iQvo1ved(4), or where there were 
grave irregularities in procedure and the trial was conducted in an 
atmosphere of pre]udice(5),’or where such interference is imperatively 
demanded in the interest of public justice or where the procedure 
adopted is so irregular or illegal as to vitiate the whole trial(6) ; or 
where there is a 'glaring defect either to the procedure or in the view 
of the evideoce taken by the court beIow(7). But though the High Court 
has the power, under this section, to revise an order of acquittal, 'yet 
ordinarily it does not interfere with such an order in the exercise of 
its revisions] jurisdiction because an appeal can always be made by the 
Local Government under s. 417(8). The High Court does not inter* 
fere with ao order of amission or irregularity unless the same has caused 
a failure of justice ; and as regards question of facts, though the 'conrt’s 
jurisdiction to interfere, in respect of the correctness of Bndicgs of 
fact, even when findings are concurrent Is unquestionable, it will cot 
as a rule, go into the evidence, save io exceptional cases, as where the 


( 1 ) Sibanlial y.Bhagicat Das, 6 
Pat. 25-6Pat. L.T. S33-27 Ct. I.. J. 
236-1926^P. Wi^Nga^Po Pi/aw^ j. 


Thetan, a. i- 

I,. J. 1369=63 I. C. 349; Emperor r. 
Itamethuar. 119 l.,C. 643-31 'Boid. 
1, B.6i9=A,I. K.1929B. 306=53 B. 


(4) J^abin Chandra ▼. • Pajtndra, 
I8Cr. L. 3 619=39 1.0 487. 

(5) Gattgadhar ▼. Peginald, '25 C, 

W. N. f 09 • • 

(6) Zahiruddin v. Kasiruddin, 71 

I. O. 602s24 Or I,. J. 186. , . 

l7) ICami^ha Pershady. Emperor, 
1041. C. 288=4 0 W.N. 729-A. t. K. 
W27 O. 345 ; Pama 'Murti t. Jai 


828-16 A. I.Cr R. S07. 

(8) Uteralai v. Pramii Bhi^aji, J6 
B. 319 ; ffarbarts r. Emperor, A. I. 
B. 1924 A 778=22 A. L J.8a0-L. B. 
5 A. 143=83 I. C. 658 : Pam_Nidh r. 
Pam Saran, 26 O O. 281=81 I. C. 
314=1924 O. 64 = 55 .Cr L. J. 794 ; 
Qayuam Alt v. loiha^ Mi. 27 A. 9S9j 
•Jraiu-^atT. GAo»i. 9A;I. Cr R ■32r; 
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judement of the facts is manifestly wrong and palpably unjLsl(l). 
The High Court will not, in its revisional jurisdiction, interfere with a 
verdict of acquittal merely to vindicate the position of a private pro- 
secutor where a merely technical ofTence has been committed however 
clearly that technical offence, may have been proved(2). 

Sub section (5) : Revision is excluded by competency of 
appeal — Where it is open to an accus d person to appeal and be doe's 
not do so, subsection (5) bars the entertainment of an application for 
revision(3). And therefore it is impossible for an appeal hied beyond 
limitation to be treated as an application for revision as far as criminal 
procedure goes(4). A complainant who has been ordered to give 
compensation under s. 250, has the right of appeal whenever corapeusa- 
tion awarded exceeds Rs. 50 in the aggregate whether this amount is 
payable to one accused or distributed amongst several accused. There- 
fore no revision lies iu such a case(5}. Persons against whom a 
complaint has been made under s. 476, have a right of appeal to a 
court superior to that which made the complaint and where such 
appeal is not made, no proceedings by way of revision can be enter- 
tained by the High Court at the instance of that persoD(6). Where 
a charge is framed against the accused at bis trial, and be is convicted 
after having been called upon to enter bis defence, an order in appeal 
whereby the conviction and sentence of the accused are set aside is in 
reality an order of acquittal and not an order of discharge. From such 
an order therefore ao appeal would lie and an application in revision is 
iocoispeteat(7). Ao order of coovictioo without sentence ' under 
section 562, Cr. P. Code, is appealable under 5. 408 of the Code. No 
revision can be entertained where an appeal is allowed(8). 

Interlocutory orders . — Where a remedy ultimately lies by way of 
appeal it is unnecessary for the High Court to move in revision. -If 
the court ts acting without jurisdiction the party need not concern 


DatndooY. ITarha, 101 1 0, 895=19J7 
N*g i\0',JirnFeror'f. ShunlingaPpa. 
73 1 C.613=24I3om. L B nSO-l9i3 
B 74=21 J. 7M ; Purulia Sluni- 


Cr. L. J. 661. 

(2) Narayan t. Emperor, 11 Pat L 
T.772. 



1803-97 Cr, L. J. C5a'-91 I C COl t 
In re Pucanur Athamu, A. I. B. 1923 
M 239^20 914«66 I. C. 283=26 


Cr. L 3. 747 ; Abdul Karim v. 
Emperor, JO Pnt. L. T. 160 ; Crown y. 
Itura. 45 P. L H 1903; .Jiroram f. 
Emperor. 69 1 0.453-43 0 L. J. 431 
*3 O W. N. 660=86 Cr L. J. 1364=A. I. 
R. (19^5) O. 783 ; TttUi v. Emperor, 


1 Kashmir L. J. 73. 

(3) Shaft ATahamed v. Kamrud- 
dm, A. 1. R 1939 8. 176:118 1. C 215: 
80 Cr. li. J. 905. 

(6) Abdul Karim v. Emperor, A. I. 
R 1949 Pat. 640-10 Pat. L. T. 161- 
1171 O.SOO-SOCr. X.. J. 765. 

t7) Emperor r, U San Tri'n, A. I. 
R 1933 Rang. 147=10 Rang. 315. 

(8) ila Chit Su r. Emperor, 4 I. 0. 
1037 - 6 L B.R. 129-11 Cr. L.J. 162.. 



IBOS THE CODE OP CEisaNAI, PEOCEDDKE |Chap. XXXil. 

'most .sparingly exercised and only in exceptional 'cases Where either 
the're tas been a denial of the right of fair trial or it Is orgently 
demanded in the interests of pnblic jastice(l). The Ian gives the power 
to' conrts of revision to interfere even with orders of acqoittal, and 
althohgli interference with snch orders is not osnal it may be resorted 
to in exceptional circnmstances(2). The High Conrt will interfere where 
the order of acquittal was not passed on the merits, bat was made on 
acconnt of the death of the compIaioanttB), or where the jndgmeot of 
the lower court is very snmmary and contains no discossion of the case 
ot distinct findings on the qnesiions involved(4), or where there were 
grave irregnlarities in procedare and the trial was condccted in an 
atmosphere of prejndicefS), or where snch interference is Imperatively 
demanded in the interest of poblic Jnstice or where the procedare 
adopted is so irregular or illegal as to vitiate the whole trial(6) ; or 
where there is a glaring defect either in the procedare or in the view 
of the evidence taken by the court below{7). Bot tboogh the High Conit 
has the power, under this section, to revise an order of acqnitta], 7 et 
ordinarily it does not interfere with snch an order in the exercise of 
its revisional Jnrisdiction becanse an appeal can always be made by the 
Local Government nnder s. 417(8). “ITib High Conrt does not inter- 
fere with an order of omission or irregnlarity nnless the same has caused 
a failure of justice ; and as regards qocsticn of facts, though the conit's 
jurisdiction to interfere, in respect of the correctness of findings of 
fact, even when findings are concnrreot is acqoestionable, it will cot 
as a rule, go into the evidence, save in exceptional cases, as where the 


(0 Sitan Bat r.Bhoetcat Dot, 5 
Pat. 2S-6Pat. L.T. Ki3-S7 Tr. I*. J. 
255-1926 P. 176 ; Kga Bo Pyaw t. 
Ago I'o Nue. 18 Cr. L- 7.970-42 L C. 
£50-3 C B. K. 1917—19 ; Damodar r. 
Jvjjhar.iOl C.3?S-26rr.L.7.I34S; 
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S76-A. I- B. 1929 a 63^; KTtrm 
’Ohond t.'Xc7u,* 65 I. C. 2i5»-3'Bor.Ifc 
3. S23-A I. B. {19-251 O 1189-1 O- 
Vr.U, 878 =26 Ct.Ik 3. 627; Gavga 


jj. J. 1359=83 I. C- 349 ; Empnm v. 
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L B. 1915 Uh. 490s7 1 L. 7.’£C7=26 
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JJoganJaJ. 9Bca. L.B. 166-5 Cr. !<. 
J. 171 ; Panchanan r. Uptndra 
1927 A.IP3-25A. LJ. JOO-L B. '8 

A. 6 Cr - 27 Cr. L. 3. 1404=9S I. C. 
759; Khem Ohand r. Lola, £5 I. C. 
266= 26 Cr. L.J.627. 

(3) JUnn T. Dnmoo ■S'aAu, I’Pal. Iw 
3 264=20 C. tv. N. g€2-lS Cr. L. J. 
161=37 1.0.519 

(4) t\ahxn Chandra Bajendre, 
18Cr. L. J 519=39 1. C. 4S7. 

(5) Cancadhar t. Jteffinald. 25 C. 
W. N. f09 

(6) Zahiruddift ▼. Batirvddin, 71 
I.r. C02=2i Cr. L..J.156. 

17) Kamiiha Perihad^. Emperor, 
1041. C. 2SS=4 0. VT.N. 729-A- 1. B. 
1927 O. 845 ; Patna 'SSurtt t. Jai 
Jndra, A. I. B. 19'*3 0. 257=9 O. tV.Tf. 
3l5 ; Atdul Shatur r. PalH Bam, A. 
I. B. 1931 0.278=5 0 tv. K 341=132 
I.C 40=1031 Cr.C. C33*S2Cr. L. 3. 
628-16 A. I. Cr B. 307. 

(*) Heerolai v. Iranii Bhikaji, 15 

B. 319 ; Bartant t. Emperor, A- . I. 
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iudgmeot of the facts is manifesll; wrong and pulpably uDjust(l), 
The High Court will not, in its revtsional jansdiction, interfere with a 
verdict of acquittal merely to vindicate the position of a private pro* 
secutor where a merely technical offence has been committed however 
clearly that technical offence, may have been praved(2). 

Sub section (5) : Revision is excluded by competency of 
appeal. — Where it ts open to an accus'd person to appeal and he does 
not do so, sub section (5) bars the entertainment of an application for 
revision(3). And therefore it is impossible for an appeal filed beyond 
limitation to be treated as an application for revision as far as criminal 
procedure goes(4). A complainant who has been ordered to give 
compensation under a. 250, has the right of appeal whenever compensa* 
tion awarded exceeds Rs. 50 in the aggregate whether this amount is 
payable to one accused or distributed amongst several accused. There- 
fore no revision lies in such a case(5}. Persons against whom a 
complaint has been made under s. 476, have a right of appeal to a 
court superior to that which made the complaint and where such 
appeal is not made, no proceedings by way of revision can be enter- 
tained by tbe High Court at the instance of that person(6). Where 
a charge is framed against tbe accused at bis trial, and be is convicted 
after having been called upon to enter bis defence, an order in appeal 
whereby the conviction and sentence of tbe accused are set aside is in 
reality an order of acduitial and not an order of discharge. From such 
an order therefore an appeal would lie and an application in revision Is 
incompeteat(7). Ao order of convictioo without sentence under 
section 562, Cr. P. Code, is appealable under s. 408 of tbe Code. No 
revision can be entertained where an appeal is aIlowed(8). 

Interlocutory orders . — Where a remedy ultimately lies by way of 
appeal it is unnecessary for tbe High Court to move in revision. 'If 
tbe court is acting without jurisdiction tbe party need not concern 


Damdoo v Sarha, 101 1 O. S95=®19S7 
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T.772. 
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M 239-20 L. W. 014-66 I. C. 233=26 
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R. 90-95 I. O. 316=27 Cr. L. 3. 760=A. 
I, B. 1926 S. 3 15 ; Cl. liaima r Crotcn, 
1 Kaibmir Ii. J, 73. 

(3) Sfmfi Mahomed r. Kamrtrd- 
din. A. I. R 1929 S 170=118 I. G. 315= 
so Cr. U 3. 003. < 

(6) Abdul Karim v. Fmperor, A. I. 
R. 19i9 Pat. 640-10 Pat. L T. 161- 
1171. G-SOa-SOCr. I.. J. 765 
<7) Emperor t. U San TFi'u, A. I. 
R 1932 Rang. 147=10 Rang. 315. 

(8) ila Chit Su V. Emperor, 4 1. 0. 
1037- 5 1- B. R. 129-11 Cr. I,.?. 163.. 
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mbh .sparlnRly «frcised Rnd only in exceptlonnl cases whore either 
there ' Ims been a Ueiual of the rifiht of fair trial or it Is urRently 
clemanileil in the interests of public jiistice(l). The law Rives the power 
to' courts of revision to Interfere oven with orders of ncqultlnl, and 
allhouRh Interference with such orders Is not wsunl it may be le.sortcd 
to In exceptional clrcumstances(2). The IIIrIi Court will Interfere where 
\h'e 'order of acquittal was not' passed on the merits, but was made on 
account of the death of the complainant(3)i or where the judgment of 
the lower court is very summary and contains no discussion of the case 
or distinct findinRS on the questions invo!veil(4), or where there wei'e 
Rrave IrreRUlarities in procedure and the trial was conducted in an 
atmosphere of prejudico(5), or where such interference is Imperatively 
demanded in the interest of public justice or where the procedure 
adopted is so IrreRular or illecal as to vitiate the whole trinl(6) ; or 
where there is a 'RtarinR defect either in ttie procedure or in the view 
of the evidence taken by the court below(7). Uut thouRb the Illfih Court 
has the power, under this section, to revise an order of acquittal, yet 
ordinarily it does not interfere with such an order in the exercise of 
its revisional jurisdiction because an appeal can alw’nys be made by the 
Local Government vinder s. 417(8). The lliRh Court does not inter* 
fere with an order of omission or irrcRuIarity unless the .same has caused 
a failure of justice ; and as rcRards question of facts, thouRh the court’s 
jurisdiction to interfere, in respect of the correctness of findinRS of 
fact, even when fiudinRs are concurrent is unquestionable, it will not 
ns a rule, ro into the evidence, save in exceptional cases, ns where the 
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judgment of the facts is manifestly wrong and pulpably UDjLsl(l). 
The High Court will not, in its revisional jurisdiction, interfere with a 
verdict of acquittal merely to vindicate the position of a private pro- 
secutor where a merely technical offence has been committed however 
clearly that technical offence, may have been proved(2). 

Sub section (5) : Revision is excluded by competency of 
appeal —Where it is open to an accus d person to appeal and he doe's 
not do so, sub sectioo (5) bars the entertainment of an application for 
revision(3). And therefore it is impossible for an appeal filed beyond 
limitation to be treated as an application for revision as far as criminal 
procedure goes(4l. A complainant who has been ordered to give 
compensation under s. 250, has the right of appeal whenever compensa- 
tion awarded exceeds Rs. 50 in tbe aggregate whether this amount is 
payable to one accused or distributed amongst several accused. There- 
fore no revision lies in such a case(5). Persons against whom a 
complaint has been made under s. 476, have a right of appeal to a 
court superior to that which made the complaint and where such 
appeal is not made, no proceedings by way of revision can be enter-- 
tained by the High Court at the instance of that personfS). Where 
a charge is ' ■ ’ 

after having 
whereby tbe < 

reality an order of acquittal aod not on order of discharge. From such 
an order therefore an appeal would lie and an application in revision is 
incompeteotf?). Ac order of conviction without sentence under 
section 562, Cr. P. Code, is appealable under 5. 408 of tbe Code. No 
revision can be entertained where an appeal is allowedfS). 

/rt/ef/ocu/ory 0 f<fers.— Where a remedy ultimately lies by way of 
appeal it is unnecessary foe the High Court to move in revision. -If 
tbe court is acting without jurisdiction tbe party need not concern 


Damdoo v Sarha, 101 1 895=1027 

Nag 2\0 \ Bmperor Y Shunlingappa. 
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{7) Naro'jan Y. Emperortll I*. 
T.772. 



IP. L B 103i \ Emperor Y. N^ga Jiuti, 
1924 R.^ng 93 “1 Rang 601=2 Bur. L. i, 
234=76 1 , 0 . 830 ; Crown y. TJmat Din, 
3 PatiaU. L. K 137. 

(4) Gerimal y. Shiwarani, 20 S. L. 
It. 90=951. a 316=37 Ct. L. J. 7£0=A. 
I. R. >926 S. SIS ; Cf. 77atma r Crown, 
1 Kashmir Ij. 3, 78. 

(5) Shaft Maliamed y, Eamrud- 
din, A. 1. R 1929 S. 176=118 t. 0 215= 
80 Cr. li. J. 905. 

(6) Abdul Karim v. Emperor, A. I. 
B. 19i9 Pat. 640=10 Pat. L. T. 161 = 
117 I U, 809-80 Cr. T.. J. 7C5. 

t?) £’mperor t. U San Wtn, A. I, 
B. 1933 Rang. 147=10 Rang. 315. 
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himself at all about the trial. If, oa the other hand it is not so clear, 
and it is a moot point whether or not the lower court has jurisdictioo, 
then that matter should be thrashed out fully in both courts below 
before it is brought if necessary, to the High Court(l). Thus, in an 
application by an accused for revision of an order of a Magistrate 
refusing to allow a private Vakil to appear on bis behalf it was held 
that the case was not one for interference in revision because the 
accused could have appealed from his conviction and made it a ground 
of appeal that be was improperly deprived of legal assistance at the 
trial(2). 

High Court can interfere in revision even when accused have 
not appealed. — It is not an inflexible rule that where either Government 
on the one side or an accused on the other has a right of appeal, and 
does not exercise it, the powers of the High Court under this section 
cannot be exercised ; but, in such cases, these powers should be sparingly 
used, and save in very exceptional circumstances, not at all in reference 
to questions of fact(3). But it is the duty of High Court to interfere 
on the revistonal side, when a matter has been brought to its notice, 
if' such interference is catted for in the interest of justice, even 
in the absence of an appeal by the coovict(4). Ordinarily the High 
Court will not permit a criminal revision petition to be heard when 
the petitioner has bad an opportunity of appealing and has not exercised 
it. But where the effect of Doa<ioterfereDce in revision would be to 
sustaiD a heavy sentence of imprisonment which cannot stand in 
law, the High Court will bear the case under the general powers 
of revision and if necessary mterfere(5). But it is maintained in 
some cases that a revisiooal court will not interfere of Its own 
motion in such a case, where it has called for the proceediogs 
at the instance of a party who has a right of appeal and has 
failed to avail himself of the rigbt(6). 

Application by third party.— -The powers of revision given to.the 
High Court under this section are wide enough to empower it to 
entertain a petition for revision at the instance of a third party, 
eg., the Secretary of the Bar Association even though the accnsed 
person has not preferred an appeal. The restriction mentioned in 
this sub.section only stands in the way of interference at the 
instance of a party who could have appealed but did not appeal. 
There is ample authority for this view(7). But a Full Bench of 
the Allahabad High Court has held that an application in revision 
would not be entertainable, if the accused has failed to avail him* 
self of bia right of appeal ; but the court can receive information 


‘ (I) Sendiappa t President. D B, 
Madras, 83 Cr. L. J. 695*=54 M. 695- 
A I. B. 1931M. 419“4M.rt O I83-* 
60 M UJ 495-183 1.0. 319-1931 Cr. 
0. 467=83 L.W.47fl-(1930;M. W. N. 


A 

B. 


(5) In re Pavanur Atham, 80 I. C 
283=20 L. W. 9U-A. I, K. (1925) M 
839=26 Cr. L J, 747. 

(6) Junto T. Wall Mahomed, 6 8. L, 
R. 229 ; Nuran ▼. Emperor, 82 I. 0. 
75*“25 Cr. L. J, 19C3; cf. Crotcn t, 
Vmar Din, 2 Patiala L. B. 137. 

(7) Secretary, Bigh Court Bar 
Association r. Emperor, 33 Or. L. S 
831=139 I. 0. 69S-A.I.B. 1933 Lah. 
659-{1933i Cr. Car. 713-83 P. L. R. 
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judgment of the facts is maoifestly wrong and palpably unjLst(l]. 
The High Court will not, in its revisional jurisdiction, interfere with a 
verdict of acquittal merely to vindicate the position of a private pro- 
secutor where a merely technical offence has been committed however 
clearly that technical offence, may have been proved(2). 

Sub section (5) : Revision is excluded by competency of 
appeal. — Where it is open to an accus d person to appeal and he doe's 
not do so, sub section (5) bars the entertainment of an application for 
revision(3). And therefore it is impossible for an appeal filed beyond 
limitation to be treated as an application for revision as far as criminal 
procedure gQes(4). A complainant who has been ordered to give 
compensation under s. 250, has the right of appeal whenever compensa- 
tion awarded exceeds Rs. SO in the aggregate whether this amount is 
payable to one accused or distributed amongst several accused. There- 
fore no revision lies m such a case(5}. Persons against whom a 
complaint has been made under s. 476, have a right of appeal to a 
court superior to that which made the complaint and where such 
appeal is not made, no proceedings by way of revision can be enter- 
tained by the High Court at the instance of that persoD(6). Where 
a charge is framed against the accused at bis trial, and be is convicted 
after having been called upon to enter bis defence, an order to appeal 
whereby the CQQvicttoo and sentence of the accQsed are set aside is in 
reality an order of acquittal and not an order of discharge. From such 
an order therefore aa appeal would lie and an application in revision is 
tncotcpeteat(7). An order of conviction without sentence under 
section 562, Cr. P. Code, is appealable under s. 408 of the Code. No 
revisioQ can be entertained where an appeal is aIlowed(8). 

InUrlocutory orders . — Where a remedy ultimately lies by way of 
appeal it is unnecessary for the High Court to move in revision. Tf 
the court is acting without jurisdictioo the party need not concern 
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(8) Ma Chit Su r. Emperor, 4 * 
1027 - 6 L B.R. 129-11 Cr. L. 3. 
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appeal under s. 417 the High Court ought not to interfere in revision 
on a reference under s. 438 by the District Magistrate, where it cannot 
do so without practically hearing the case on the evidence(l). 

HenrittR of at>peal barred by hearing of application for rev/sio«.*— 
Where the High Court has heard an application for revision in a 
criminal case and passed orders thereon after going into the facts of the 
case and exercising its powers as an appellate court under ss. 423 
and 439, it cannot afterwards hear an appeal in the case. The 
order passed on the application for revision is conclusive both as to the 
merits of the case and as to the quantum of punishmeDt(2). 

Hearing of reuisiou barred by hearing of appeal,— the 
High Court has dealt with a case as a court of appeal, it will not after* 
wards deal with the same case as a court of revision except possibly to 
cure a very manifest iojustice(3). But the High Court can act as a court 
of revision, after it has acted as a court of appeal, in order to correct 
an error in law which could oot bs set right on app:al(4). 

Sub-section (6). — The effect of the addition of sub section (6) by 
Act XVIII of 1923, is that the High Court, when adjudicating upon an 
application for enhancement of sentence, is converted into a court of 
appeal against conviction and the accused is entitled to show that bis 
cooviction is uojusti6ed(3). An accused person, who is called upon 
to show cause why the sentence passed upon him should not be enhanced, 
IS entitled, under this sub-section, also to show that bis trial was illegal 
and bis coovictioo was contrary to law(6). Tbe dismissal of an appeal 
by (he High Court does not debar it from subsequeotly enbancing tbe 
sentence, in the exercise of revisional jurisdiction, after notice to tbe 
appellant. Tbis sub-section does not apply to a convicted person whose 
appeal bas been heard and disposed of by tbe High Court itself(7}. Tbe 
point was fully dealt with in Empress v.Jorabbai I{isanbhai[8), a case 
in which the Bench that beard a criminal appeal was moved, after tbede* 
livery of the appellate judgment dismissing the appeal, to issue a notice 
to the accused to shew cause wby tbe sentence should not be enhanced. 
The Bench that disposed of the rule pointed out that the dismissal of tbe 
■appeal was in no way a decision that tbe sentences should not be enhanced 
and that sub-section (6) which was added to section 439 by tbe amend- 
mcnts of 1923 bad no application to a case where tbe appeal of the accused 
bad been beard and disposed of by the High Court itself. The ruling in 
Jorabats[9) case was referred to with approval in Crouvi v. Dhantia- 



S, ^V. II. .iiJ, 

(3) VenlatacTialam In re, 3 Weir. 
673. 

(4) Queen v. Oorachand, 6 W. B. 
Cr. 45. 

(61 Emperor v. Tej Boj, 92 1. C. 892 
=27 Ct. L. J. 830=27 P. L R 112; Em- 
verorr. Eadan Singh, A, 1. R 1928 
A 150-118 I. 0. 677. 


(6) Eniperor v. Sonant K. 
Mehta, 4’J B. 602-97 Bom. L B. 1343— 
02 I.C C83=97 Cr I- J. 805-1926 B. 110. 

(7) Ram Lahhan t. Emperor, 10 
fat 873=A. 1. K 1932 Pat. 126-18 Pat. 
L T. 17=135 I. C. 522 

(8) 60 B. 783=28 Bom. L. R. 1051- 
1916 Bom. 655-97 I. C. 805=27 Cr L.J. 
1173 ; followed in Emperor t. Koya 
Partab, 82 Rom. Ij. B. 1266— A 1. R. 
1930 B. 693 = 1930 Cr. O. 1140 j Ehoda 
Bux V. Emperor, 65 0. 6. 

(9) 60 B. 783 ; Bee also Emperor t. 
JnderChand. A. I.B 1934 B. 471-36 
Bom L B. 954. 
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or kaowledf^e from a third party aod act upon it of its own accord. 
According to that court an application filed by a third party ^ho is a 
total stranger to the criminal proceedings and has no focus sfantfi to 
invoke the jurisdiction of the contt ts merely a miscellaneous application 
6Ied for the sole purpose of bringing the facts to the knowledge of the' 
court, aod in such proceeding, bis counsel should not expect to be 
beard(l). But the mere fact that an accused in the Magistrate’s Court 
refused to take part lU the proceedings before him or stated that be bad 
nothing to say in defence should not prevent a revision from bis convic- 
tion from being heard as there is an obligation on the High Court to 
superintend and supervise tbe subordinate criminal courts and to see 
t'nat ordeis of conviction passed by such courts are not illegal and cont- 
rary to law. If the illegality of a conviction is brought to tbe notice of 
tbe High Court there should not be refusal to interfere merely because 
the accused concerned is quite content with the order and does not wish 
to challenge it(2). Tbe High Court would interfere and reduce a sed- 
tence m revision even although tbe convicted person fails to exercise his 
right of appeal aod does not himself move tbe court in revision, and tbe 
application is made by a third party, where the conVicted person has 
insuperable difficulties in agitating grievances in the manner provided by 
law ; but whsre the convicted persons are men of position holding uni- 
versity degress and practising as lawyers and they do not appeal from 
the judgment convicting them, the High Court will not entertain an 
application for reduction of seoteoce at the instauce of third party even 
though tbe seotences are very beavy(3). 

Reference —Tbit sub-section prohibits tbe High Court from exercis- 
ing its power of revision at tbe lostance of tbe party who could have 
appealed ; but it is no bar to dealing in revision with a case reported 
uader section 433 by a Session Judge or District Magistrate(4). Tbe 
power of the District Magistrate to make a reference to the High Court 
under s. 438 against an order of acquittal is not shut out by the pro- 
visions of sub-sectioo (5). ioasmocb as tbe District Magisbate, not being 
the Local Government is not a person entitled to appeal, whether or not 
he may be able in bis executive capacity to move tbe Local Govern- 
ment to appeal(6). When the Local Government has not preferred an 


9tl; Par* 7?cm t. Pinperor, 131 1. C. 
853-32 P. L. H 71“A. I R. 1931 Lab. 
145=32 Cr L. 3. 700-lnd. Bol (1931) 
Lab. 419; Lilaiiati v. Emperor. 136 1.O. 
717=33 I’r L J.S39-33 P. L B 881= 
ALB. 1933 Lah. 801! Emperor e. 
MohanLal, 138 I. C. 321-7 O. W.N 
895=33 Cr. L J. 104=1930 O 497= 
(1930) Cr Cas 116 5 Emperor v. 
Gar\eah, 55 B S53-A. I. B. 1931 B. 
140 = 33 Cr L. J 471=1931 Cr. 0. 188= 
ISO 1. C. S5s33 Bom L B. 56 (but eo- 
teTtalnicR aueb an application reemato 
be BOlDei\bat to breach oi tbe spirit of 
sub 8ectloD(S) and third party ought not 
to apply in revision unless there Isa very 
strong case). 

(1) ShailabaJa Devi v. Emperor, 91 


Cr. I,. J. 1115-145 I C. 977=A. 1. R. 
1933 A. 678=31 A. I.. J 1059-L R. 14 
A. 886 Cr -(1933) Ct. Tas. 1190 F. B. 

(3) Ibid 

(3j Ambiea Cbaran v. Emperor, 
A I. R 1933 0. 861-144 I.C 691=31 Cr, 
L.J.814. 

(4) Emperor y. AppuUtcamu, (1901) 
L. B. It. S09. Bnt it is clearly desirable 
that District Magistrates shaold not place 


8rd (jr.l34. 

(6) Emperor v. ParAiV.63 A. 42sl33 
I. O 39554. I. B. 1930 A. 711=1930 Cr. C. 
997*32 Cr. L. 3. 143. 
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Where (he accused was sentenced under section 271(2) of the Code 
00 bis own plea of guilty, the only question which arises in a proceed* 
iog for enhancement of sentence is the propriety of the judgment of 
the court which sentenced bim(l). Prior to this amendment, in cases, 
that came up before the High Court for enhancement of sentence, it 
bad been the practice to accept the conviction, and to consider the 
question of enhancement of sentence on that basis(2). But this is no 
longer possible, the amendment is intended to give the accused person 
who has been brought to (be bar of the High Court to answer why a 
sentence passed upon him should not be enhanced, the right of showing 
by argument a fortiori not only that the sentence should oot be 
enhanced but that the whole conviction is wrong and should be set 
aside(3). 

Notice when to be given, — When a convicted person is already 
before the court as an appellant or applicant for revtsioo, appearing* 
through an advocate, and the court considers the case to be one 
for enhancement of sentence should the conviction stand, it is not 
necessary to issue a fresh notice or a rule on such convicted person to 
show cause why the sentence should oot be eobanced, but the court 
may, on dismissing the appeal or application for revision, ask the 
advocate then and there to show cause against enhancement of sen* 
tence(4}. It is undesirable that a notice for enhancement of sentence 
should be issued at the time of the admission of the appeal. The 
court first of all should deal with the appeal on the merits, and it Is 
only after disposing of the appeal that it can consider whether notice 
to enhance sentence should be issued. If the notice has been issued 
at the time of the admission, the accused is entitled on the evidence to 
chow that he is innocent. If tbe conviction is not correct ou the 
evidence he wilt be entitled to an acquttta]{5). 

Limitation. — Article 181 of Schedule I of tbe Limitation Act does 
not apply to an application made to tbe High Court for revision of an 
order of a criminal court of inferior jurisdiction. Though there is no 
statutory time limit for entertaiuiDg such applications, tbe High Court 
should not as matter of practice admit applications for revision unless 
it IS satisfied that they are made within a reasonable time, and tbe 
reasonable time would bo the time granted by statute for admitting 
appeals. When an application for revision has been made after the 
expiry of the period allowed for appeal, the court should ask the 
applicant to give reasons for tbe delay and if those reasons are not 
sufficient, to dismiss applicatioo(6). The High Court is not inclined to 
exercise its discretionary powers of revision, in cases where an applicant ' 



N. 1133=A. I. R. 1934 C. 105=»61 C. 6, 
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J(tI(1), though the point for determination in the latter case was whether 
the rejection of petition for revision by the accused debarred him from 
exercising the right given by sub-seclioo (6) to shew cause against his 
conviction. By a somewhat similar train of reasoning it was held by 
the Madras High Court in In re Saiyed Auif S<t/ii6(2) that the dismiss- 
al of a revision petition did not prevent the High Court from enhancing 
the sentence passed upon the petitioner after giving him notice. Where a 
High Court has given a finding on appeal or in revision as to the guilt 
of an accused person and subsequently a notice is served upon that 
person to show cause why bis sentence should not be enhanced the right 
which he would have bad under sub-section (6) to re-open the question 
of bis guilt bad no such finding been given, vanishes because of the 
inherent incapacity of a Judge of the High Court to reconsider a decision 
given by another Judgel3). Where an accused person has not appealed 
against bis conviction at all, it may be open to him to claim the right 
of attacking the findings of fact in the same manner and to the same 
extent to which be could have done if he bad appealed to the lower 
court. But he cannot claim the same privilege where be has appealed 
and lost, unless be can bring hts case within the ordinary rule as appli- 
cable to revision applicatiOQ(4). Where an appeal has been presented 
and dismissed either after bearing or summarily, it is net open to the 
accused, in showing cause why bis seotenco should not be enhanced, to 
go agiin into the metits(5). 

Convicted person asked to shov cause against enhancement of 
sentence ; if can rc open whole evidence in showing cause against con- 
viciion or is limited to grounds that would have been open to him as 
appellant or applicant for retisiow.— When a convicted person is 
required to show cause why the seoleoce passed on him should not be 
enhanced, the cause which under sub-sec. (6) he can show against bis 
conviction is only such cause as it would have been open to him under 
the law to show if he himseU bad been an appellant or applicant for 
revision as the case might be. Consequently, when a person convicted 
at a Jury trial IS required to show cause against enbancement of the 
sentence, be cannot, in showing cause against the conviction re open 
the whole evidence and challenge the verdict directly thereon, but is 
limited to the grounds mentioned in sec. 423 (2), that is to say mis- 
direction by the Judge and misunderstanding of the law by the Jury(6). 
But m noD-Jury cases it is competent to an accused person, when notice 
of enhancement is served upon him to show from the whole record that 
he ought to have been acquitted and be cannot be restricted with any 
considerations that the application was in revision and not an appeal(7). 


(l) 10 Lah. 211=117 I 0 CG9-S0 Cr. 
L J.81B-1929 Lah.797 
12 ) 85 I. C. 727-1925 M 993— 26Cr 
I1.J.5S3. 

(3) Emperor r. Sher Singh, 100 1. 
0.231-8 Uh.52l-1937 Ii. 317-QS Cr. 
L.3 266. 

(1) EmPtror » Luhman, 99 1. 0. 4*1 
el927 S. 39 ; Emperor v Shidoo. 22 
B. L. B. 453-29 Cr. L J. 93G— 111 I. ft 


tfi) Emperor y. KoyaPartab, 1930 
B.593-9i Bom. L. R 1286; followlog 
Emperor r.Joralhai.hO B, 783ii7am 
LaUian t. Emtpror. 10 Pat. 672 ; 
Croicnv Dhanna Lai, 10 Lab. 211. 

(6) Khoda Bux ». Emperor, 87 C. 
W. N 1122-A. 1. B. 1931 Cal 105=61 
G. 6=147 I. a 1121=35 Cr. L. J. 654. 

(7) Kalay, Emperor. 116 I. C.6S3 

T. AQio^nr- T. s roo 
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Where the accused was sentenced nader section 271(2) of the Code 
on his own plea of guilty, the only question which arises in a proceed* 
iog for enhancement of sentence is the propriety of the judgment of. 
the court which sentenced him(I). Prior to this amendment, m cases 
that came up before the High Court for enhancement of sentence, it 
had been the practice to accept the conviction, and to consider the 
question of enhancement of sentence on that basis(2). But this is no 
longer possible, the amendment is intended to give the accused person 
who has been brought to the bar of the High Court to answer why a 
sentence passed upon him should oot be enhanced, the right of showing 
by argument a /ortiori not only that the sentence should not be 
enhanced but that the whole conviction is wrong and should be set 
aside(3]. , 

Notice when to be given, — When a convicted person is already 
before the court as an appellant or applicant for revision, appearing* 
through an advocate, and the court considers the case to be one 
for enhancement of sentence should the conviction stand, it is not 
necessary to issue a fresh coiiceor a rule on such convicted person to 
show cause why the sentence should not be enhanced, but the court 
may, on dismissing the appeal or application for revision, ask the 
advocate then and there to show cause against enbaocemeDt of sen* 
tence(4). It is uodesirable that a notice for enhancement of sentence 
should be issued at the time of the admission of the appeal. The 
court Brst of all should deal with the appeal on the merits, and it is 
only after disposing of the appeal that it can consider whether notice 
to enhance sentence should be issued. If the notice has been issued 
at the time of the admission, the accused is entitled on the evidence to 
show that be is innocent. If tbe conviction is not correct on the 
evidence be will be entitled to ao acquittal(5}. 

Limitation. — Article 181 of Schedule 1 of tbe Limitation Act does 
not apply to an application made to tbe High Court for revision of an 
order of a criminal court of inferior jurisdiction. Though there is do 
statutory time limit for entertaioiog such applications, the High Court 
should not as matter of practice admit applications for revision unless 
it IS satisfied that they are made within a reasonable time, and tbe 
reasonable time would be the time granted by statute for admitting 
appeals. When an application for revision has been made after the 
expiry of the period allowed for appeal, the court should ask the 
applicant to give reasons for tbe delay and if those reasons are not 
sufficient, to dismiss applicatioQ(6). The High Court is not incliued to 
exercise its discretionary powers of revision, in cases where an applicant 


(l) Superintendent v. Jnanendra 
Nath, 33 C. W. N. 699-49 0. h. J.432= 
66 11.1145-119 1. 0. 301=30 Cr. L. J. 
21)83=1939 O. 747, per BuckJand, J, 
contra per Mnkerji, J. ; see Nga Ytca 
T. Nmveror, 1935 Rang. 49 
- (3) Emperor v. Chintoo, 33 B. 162= 
7 Or. L J. 119^10 Bom. L. R 93. 

(3) Emperor t. Mahadeo, 26 Cr. L. 


N. 1192=A. I. R. 1934 0. 105=61 C. 6. 

(5) Earn Chandra ▼. Emperor, A. 
X R. 1933B. 153-85 Bom L B. 174; 
But sen Emperor t. Eabu, 68 B 892.^ 
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has made undue delay in coming to the court for relief(l}. Unexplain- 
ed delay in applying for revision of an order passed to the prejudice of 
the applicant Is a reason for the High Court in the exercise of its dis- 
cretion, decliniog to interfere(2). Where, however, the delay caused 
in filing a revision to quash the proceedings is sufficiently explained' 
by the accused the High Court can eotertaiu the application and pass 
orders tbereoQ(3). 


raised for the first time in revisioo(5)- Where no plea on the question 
of the severity of the sentence is urged before the court of appeal it can- 
not he taken in revision before the High Court(6). Where after the close 
of a case by both parties, the Magistrate examines a court witness and 
neither party asks the Magistrate to allow further arguments, no objection 
can be taken to that effect in a petition of revision by the High Court(7). 
High Court will not interfere in revision with questions of fact which a 
party did not put before the trial court(8). But au accused can take 
the point of misjoinder in revision when ibe joist trial is bad, even 
though the point was not taken to the court below. No question of 
prejudice arises in such a case(9). Where confession of an accused 
has been excluded by the trial Magistrate under s. 24, it cannot be taken 
into consideration in revision though such confession may be excluded 
wrongly(lO). 

Loss of record —The loss of a record after conviction Is no ground 
for the acquittal of (be accused in revision. If, however, the case Is 
a serious one in which the accused has been sentenced to a substantial 
term of imprisonment, there might be some ground for directing a 
retrial(ll). 

Rule to show cause : Duly of Magistrate.— Though it is open to a 
Magistrate called upon to show cause to submit bis remarks in answer to 


Pat. 46S-1929 Pat. 401=11 Pat. L. T. 
18 ; Kinhan Bynl v. DarjeeJwg 
Munietpahty. 1937 C. C74-&taS94; 
In re 43 0. 1029 ; Emvtror t . 

Ham Narain, 27 Cr. L. 3. 1021. 
Where appHcatlon was filed after fire 


(9) Kumud Nath t. Brcjendra 
Nath. AIR. 1933 Cal 647—146 I. G. 
8CC— SS Cr L 3. 39 
(4) Itaghular Dyal v. Emperor, 18 
Cr.L. J. 43S-S3 1 0. 995 (If. hov- 
ever, it is established that the case for 
the prosecution cannot bo belieted and 


there are elemente of donbt !n it the 
accused must be eiren the benefit of the 
doubt) 

(6) Rvppa Bhxmtamye. Emperor, 
A. I. R. 1929 llsd. 189=29 Cr. Ik J. 1063 
-113 I. C 666 

(6) ilahodeo t. Emperor, 75 I C. 159 
*31 A. L. J. 654=21 tr. L.J. 911*15 A. 
680*1921 A. 131. 

(7) Abdul Jalhar v. Mafieuddi, 81 
I. 0. 931*28 C, W. N. 783=25 Cr. L. 3, 
1107. 

(8) Jn re Jfnma ifaja, A. I R. 1926 
dear 135. 

(9) Dahuh Boy v. Emperor, A. L 
R. 1925 0. 248=25 Cr. L 3. $07=81 I. C. 
313. 

(10) BUlu T. Ettiperor, A. 1 R. 1930 
8 168=1980 Cr. 0. 654=126 I. C 63=31 Cr 
IkJ. 917. 

(11) 5Aeo Jatranr. i?am Salhi,\9 
Cr. Ik J. 737*40 1. 0. 737 . 
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Where the accused was seatenced uoder section 271(2) of the Code 
on his own plea of guilty, the only question which arises in a proceed* 
iDg for enhancement of sentence is the propriety of the judgment of. 
the court which sentenced bim(l). Prior to this amendment, m cases- 
that came up before the High Court for enhancement of sentence, it 
bad been the practice to accept the conviction, and to consider the 
question of enhancement of sentence on that basis(2). But this is no 
longer possible, the amendment is intended to give the accused person 
who has been brought to the bar of the High Court to answer why a 
sentence passed upon him should not be enhanced, the right of showing 
by argument a /or/ton not only that the sentence should not be 
enhanced but that the whole conviction is wrong and should be set 
aside(3]. , 

Notice when to be given. — When a convicted person is already 
before the court as an appellant or applicant for revision, appearing* 
through an advocate, and the court considers the case to be one 
for enhancement of sentence should the conviction stand, it is not 
necessary to issue a fresh notice or a rule on such convicted person to 
show cause why the sentence should not be enhanced, but the court 
may, on dismissing the appeal or application for revision, ask the 
advocate then and there to show cause against eDbancemeot of sen* 
tence(4). It is undesirable that a notice for enhancemeot of sentence 
should be issued at the time of the admission of the appeal. The 
court first of all should deal with the appeal' on the merits, and it is 
only after disposing of (be appeal that it can consider whether notice 
to enhance sentence should be issued. If (be notice has been issued 
at the time of the admission, the accused is entitled on the evidence to 
show that he is innocent. If the conviction is not correct on the 
evidence he will be entitled to ao acquittal(5). 

Limitation. — Article 181 of Schedule 1 of the Limitation Act does- 
not apply to an application made to the High Court for revision of an 
order of a criminal court of inferior jurisdiction. Though there is no 
statutory time limit for entertaioiog such applications, the High Court 
should not as matter of practice admit applications for revision unless 
it IS satisfied that they are made within a leasonable time, and the 
reasonable time would be the time granted by statute for admitting 
appeals. When an application for revision has been made after the 
expiry of the period allowed for appeal, the court should ask the 
applicant to give reasons for the delay and if those reasons are not 
sufficient, to dismiss appIicacion(6). The High Court is not inclined to 
exercise its discretionary powers of revision, in cases where an applicant 


( 1 ) Superintendent ▼. Jnanendra 
Nath, S3 C, W. N. 69D- *9 1!. I>. J- 
e6«'. 114Soll9 I. C. 801=30 Cr. L. J. 
1038=1929 G. 747, p«r BuckUnd. J, 
contra per Mukerji, J. ; see Ngo Ytea 
V. Emi-erar, 193d Bang. 49 

Emperor v. Chintoo, 32 B. 162= 
7 Cr. L. a. 119=10 Bom. L. R. 93. 

(3) Emperor t. Mahadeo, 86 Cr. L. 
J. 821-86 1. 0. 469. 


N. 1198=A. I. R. 1931 C. 105=61 C. 6. 
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Bat sea Emperor v. Eabu, 58 B. 393. 
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has made undue delay in coming to the court for re]ief(l). Unexplain* 
ed delay in applying for revision of an order passed to the prejudice of 
the applicant is a reason for the High Court in the exercise of its dis* 
cretion, declining to iiiterfere(2). Where, however, the delay caused 
in filing a revision to quash the proceedings is sufficiently explained 
by the accused the High Court can entertain the application and pass 
orders thereoD(3|, 

New plea in revision. — Where an accused has set up a plea of alibi 
in his defence, be cannot afterwards be allowed to put forward au entire* 
ly inconsistent plea(4). A contention which should have properly been 
raised in the lower courts but was not so raised will cot be allowed to be 
raised for the Brst time in revision(S). Where no plea on the question 
of the severity of the sentence is urged before the court of appeal it can* 
not be taken in revision before the High Court(6). Where after the close 
of a case fay both parties, the Magistrate examines a court witness and 
neither party asks the Magistrate to allow further arguments, no objection 
can be taken to that effect in a petition of revision by the High Court(7). 
High Court will not interfere in revision with questions of fact which a 
party did not put before the trial court(8). But ao accused can take 
the point of misjoinder in revision when the joint trial is bad, even 
though the point was not taken in the court below. No question of 
prejudice arises in such a case(9). ' Where confession of au accused 
has beeo excluded by the trial Magistrate under s. 24, it cannot be taken 
into consideration in revision though such confession may be excluded 
wroDgly(lO). 

Loss of reeord.—Tbe loss of a record after conviction is no ground 
for the acquittal of the accused in revision. If, however, the case is 
a serious one in which the accused has been sentenced to a substantial 
term of imprisonment, there might be some ground for directing a 
letTial(ll). 

Rule to show cause : Duty of Magistrate.— Though it is open to a 
Magistrate called upon to show cause to submit bis remarks in answer to 


Pat. 46S-1929 Fat. 404=11 Pat. I*. T. 
18 ; KUUnn Dyal t. Darjethng 
Munieipahty, 19:47 C. 674-64 0.894; 
In re KhtUa, 43 0. 1029 ; £'tnp«''or v, 
Ham Narain, 27 Cr, L. J. 1021. 
Where application waa filed ^tter fire 


(3) Kumud Nath t. Erajendra 
Nath. A. I B. 1933 Cal 647— lib I. a 
806—85 Cr L J. 29. 

(4) Eaqhular Dyalr. Emperor, 16 
Cr.L. J. '435-88 I. O. 995 (Jf, how. 
erer, it is eitabluhed that the case for 
the prosecution csnnot be belieTcd and 


there are elements of donbt in it the 
accused must be given the benefit of the 
doubt) 


\tl Mouui juvuui V. Aiiiiieuodi, 81 
1. 0. 931=23 C. W. N, 763=25 Cr. L. J. 
1107. 

(9) Inre Eama Eaja, h. 1 It. 1926 
7ourl3S 

(9) EaliuJt Poy ». Emperor, A. I. 
R. 1925 C. 2<3=25 Cr. Ii 3 . 807=81 I, C. 
343. 

iVi\ Billuy. Emperor, k. I B. 19S0 
B 168=1930 Ct. 0. 651=126 I. C. 63=31 Or 
It J. 917. 

(II) Sheo Javan t . Bam Sakhi, 16 
Cr. Ii. J. 787=10 1. 0. 787. 
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the grounds urged by the petitioner who obtained the rule, it is not open 
to him to submit observations, with a view to supplement or add to bis 
judgmentd). A Magistrate called upon to show cau^e against a rule 
issued by the High Court, must apply to the t egal Remembiancer to 
cause an appearance to be made for him (hfagistrate) io court, and 
must rot address the Hegistrar by Ietter(2). \Vhere a Division Bench 
of the High Court issues a rule calling upon the Magistrate to show cause' 
why the conviction and sentence should not be set aside on tbe ground 
that there was no evidence on the record connecting the accused with 
tbe offence the High Court is not confined to see whether there is any 
evidence to go to the Jury. The rule should be read with the judgments 
which were before tbe court at tbe time it was granted, reasonably in 
favour of the accused[3}. 

Detention in reformatory.~*Tbe High Court can in tbe exercise of 
its revisional jurisdiction under this section pass an order for detaining a 
youthful ofl'ender in a reformatory under s. 8 of tbe Reformatory 
Schools Act, 1897(4). A sentence of six months* rigorous Imprisonment, 
on a youthful first offender aged 14} years for an offence of dishonestly 
receiving stolen property under s. 41 1 . Penal Code, is proper and 
where tn lieu of this sentence the offender has been ordered to be 
detained in a reformatory school, the High Couit has jurisdiction to 
interfere with tbe order for deteotioo(5). Tbe High Court will not in 
revision interfere with an order passed by a Magistrate under s. 562 
(1«A) of tbe Code, uoless tbe order is clearly mistakeo or injudicious, or 
amounts to a failure of just(ce(6). 

f?eviVui.— The High Court caonot review an order passed by itself 
io exercise of revisional jurisdictioof?). 

440 « No parky has any right to be heard either 
• Optional with personally or by pleader before acy 

conjt to hear couft when exercisjDg its powers of 

revision: 

provided that the court may, if it thinks fit, when 
exercising such powers, hear uny party oiiher personally 
or by pleader, and that nothing in this section shall be 
deemed to affect section 439, sub-section (2J. 

Scope of section.^No party has a right to be beard before, any 
court cxerc 
may, if it 
This is th u 

be taken to be a legislative rectsion of usual principle that persons are 


- ( 1 ) ^Jadhus»3un v. Saskli Prosad, 
1 C. W. K. 859: Cf. Kedar ▼. Em- 
peror, 3 C. L. J. 357 (353J=3 Cr. L J. 
329. 

(9) In re Burro Soondery, 4 0. 20 
,*3 0 r, R. 93. 

(3) Eulchal Nihari ▼. Emperor, 2 0. 
W. N. 81 

(4) Emperor t. Ldkshaman, 80 
pom. li E.95a— A I. R. 1928 B. 848- 


112 I.r. 344 

(6) Jagarnath t jTmperor. 83 I. 0. 

480-1923 297«*1 Pat, L. B. 177« 

25 Of. L. J. 1312. 

(61 Murlidhar v. Mahhooi Khan, 85 
I. C. P18=:26 Cr. L. J 624=="47 A. 353— 
1925 A. 644. 

(7) Bantcari Lai v. Emperor, A. I. 
E. 1935 A. 4C6. 

(8) Sripat A''orairt t. Gahhar Jtai^ 
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has made undue delay in coming to the court for relief(l), Unexplain* 
ed delay in applying for revision of an order passed to the prejudice of 
the applicant is a reason for the High Court in the exercise of its dis* 
cretioo, declining to interfere(2). Where, however, the delay caused 
in filing a revision to quash the proceedings is sufficiently explained' 
by the accused the High Court can entertain the application and pass 
orders thereon(3). 

New plea in revision. — Where an accused has set up a plea of alibi 
in bis defence, he cannot afterwards be allowed to put forward au entire- 
ly inconsistent plea(4). A contention which should have properly been 
raised in the lower courts but was not so raised will cot be allowed to be 
raised for the first time m revisioo(5). Where no plea on the question 
of the seventy of the sentence is urged before the court of appeal it can* 
not be taken in revision before the High Court(6). Where after the close 
of a case by both parties, the Magistrate examines a court witness and 
neither party asks the Magistrate to allow further arguments, no objection 
can be taken to that effect m a petition of revision by the High Court(7), 
High Court will not interfere in revision with questions of fact which a 
party did not put before the trial court(8}. But an accused can take 
the point of misjoinder in revision when the joist trial is bad, even 
though the point was not taken in the court below. No question of 
prejudice arises la such a case(9). Where confession of an accused 
has been excluded by the trial Magistrate under s. 24, it cannot be takes 
into consideration in revision though such confession may be excluded 
wroogly(lO). 

Loss of record.— 'The loss of a record after conviction is no ground 
for the acquittal of the accused in revision. If, however, the case is 
a serious one in which the accused has been sentenced to a substantial 
term of imprisonment, there migbi be some ground for directing a 
retrial(ll), 

Rule to show cause : Duly of Magistrate. — Though it is opeu to a 
Magistrate called upon to show cause to submit bis remarks in answer to 


Pat. iGS-lOag Pat. 404»ll Pat L. T. 
18 ; Kinhnn Dyal t Darjeeling 
3/unicipali/i/, 1937 C. 671-atC.S94. 
In re Jv/ietra. 43 0 1029 ; £'fnpe»’Or t. 
Dam J^arain, S7 Cr. L. J. 1001. 
Where application waa filed after fit* 


(3) Kumud Nath ▼. Srrjendra 
Nath. A. I. R. 1933 Cal 617<=14b 1. & 
S6C— 35 Cr L J. 29 

(4) Daffhubar Dyalr. Emferor, 18 
Cr. L. 3. 435-88 I 0. 095. (If, how- 
ever, it is established that the case {or 
the prosecution csucot be beliered and 


there are elements of doubt in it the 
accused must bo giren the benefit of the 
doubt) 

(5) Ruppa Bhimsamy v. itnperor. 
A. I. R. 1939 Med. )68-29Cr.L. J. 1063 
-119 I. C. 566 

(6) ilahadeo t. Emperor, 75 1 0. 169 
e3l A. L. J. 654=24 It. L. J. 911s45 A. 
680=1924 A 181. 

(7) Abdul Jalhar v. Mnfiruddi, 81 
I. C. 931=?8 C. W. N 783*25 Cr. L. J. 
1107. 

(6) fn re i?arna A. I R. 1926 
Jour 135. 

(9) Daltuk Roy r. Emperor, A. I. 
R. 1925 C. 218=25 Cr. L J. 807=81 I. C. 
919 . 

(10) T. Empt’or, A. 1 R. 1930 
8 168=1930 Cr. C. 654=126 I. C. 69=31 Cr, 
Ii.J.917. 

(11) iSAro Joiran T. i7am Solhi, 

Cr. L. 3. 737=40 1. 0. 737 . 
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^ &Qd- palpable error has been commuted in the court below, then the 
'court n?ay direct a rule to issue in order to hear what is to be said -on 
•the other side(l). 

. 441. “When tlie record of any proceeding of any 
’itStatemeDibyPre*- Presidency Afsgisbrato is called for by 
Courfe undcr section 435, the 
‘^cision to bo consider- Magistrate may submit with 'the record 
•bd by High Court. - ^ Statement setting forth the grounds 
*of .his decision or order and any facta .which he thinks 
material to the issue ; and the court shall consider such 

■ statementi before overruling or setting aside the' said 
odecision or order. 

'Scope and effect of 9. 441.*--Tbis section merely allows a Presi- 
-'dency Magistrate to supplement the reasons which have already been 

• stated, under sections 263 and 370, for convictlog ao accused person. 
’ The e^ect of the section is not to abrogate the term of section 263 or 
'se'ctioh 370, for coovictiog an accused person (2). The section is oot 
^eoa'cted to enable Prestdeocy Magistrates to give fresh reasons for 
'tb'eir 'decisions contradictory to those already given but to enable them 
''to supply reasons where in exercise of their privilege under s. 370 they 
' have given'no reasons at all(3}.' 

Omission to record reasons for conviction.— :Tbe omission to 
, record reasons is a grave irregularity which, io most cases would be 
sufficient to warrant interference by the High Court. But where the 
‘'reports submitted under this section contain good grounds for the 
decision they may be considered as setting forth the .reasons for the 
'’conviction, and'if no substaotial failure of justice has resulted the 
' High Court will not interfere(4). The failure of a Magistrate to record 
Reasons before taking action under sections 202 and 203 is not by itself 
' a sufficient ground for the High Court’s interference in revision. If 
I the statement under this section by the Magistrate is satisfactory the 
said defect is cured„and the omission may be deemed to have been 

• suppliedfS).., . • • “ . 

.442..- When a case IS revised under this Chapter 
’ ' ■ ' , ' by the High Court, it shall, in manner 

■ oX'm be eSae’a 'hereinbefore, pi ovided by section 425 
' to lower court or certify its decJsioD or order to the court 

• ^^“Btstrate. , ■ which the finding, sentence or order 

revised was recorded or passed, • and the court or 


■ •(!) In re Shatndasani, 81 Bom. L. 
R.U44-A.I. R. 1939 B. 413-8 Cr 
Law. Bom. 1 

* (3) In re Dercish ffussaint 71 1, C. 
r 513-17 L W. 18-44 M. L J. 84-1933 
M. 185-83 U.L.T. 100-34 Cr. L J. 64 
.-46M. 353 • 

(3) Swarnammal t. Munittoaml, 
^1939) M.W.H.893=A. t R, 1??0 M. 


835-188 I. C. eOO-8 M. Or. Cas. 65-81 
Cr. Ih 460. 


(4) Tn re Dervish Siissoin, 71 1. 0. 
219-17 L.W. 18=e44 M. L 3. 84-1933 
M. 185-32 M. L. T. 100—24 Cr. L J. 64 
-46 M. 263. 


(6) Rengnmmat v, Kris7tnatna‘ 
Chari, 2 I. C. 618-6 L. T. 79> . 
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entitled to be heard before any order afiectiog them to their prejndice 
can be made. To this general rule so laid down by the Code there are 
two exceptions to be found in the Code itself. The first is to be'iound 
in clause (a) of the proviso to s. 436 (now s. 437). The second is 
contained in the second paragraph of s. 439(1). It is a good practice 
to hear counsel in criminal references in matters of importance, lout 
whether a matter is a matter of importance must be left to the 'dis'cretio'n 
of the Judge hearing the reference(2). It is quite open to the High 
Court to deal with the question whether a District Magistrate'iu ‘exer> 
cising the power under s. 437 (now s. 436), exercises a proper discretion 
jn proceeding to make an order for further inquiry without giving notice 
to the accused, and allowing him an opportunity of bein^ heard(3\ 

No right to be heard.— The revisionai power of the High Court is 
exercised at its own discretion and no petitioner has a right to he 
beard(4). But in the exercise of its discretion under this section, the 
court should usually bear the accused if he desires to show' cause(5). 
But a person who applies for revision to the High Court and on being 
■■■ . • •• • • . j . . entitled to be 

. . .... •q 5 (, proceed 

• . ** . • has refused to 

appoint a legal practitioner to represent the Crown in revision, the 
High Court must decline to bear the counseU?}. The fact that the 
pleader for a party was not beard when a court was exercising its 
powers of revision is not a ground for a second application for revision 

or for review(8). 

Summary rejection o( appeal.— The provisions of the section do 
not apply to summary rejection of ao appeal under section 421 of the 
Code(9). 

Power to hear complainant before issuing a rule.— This section 
applies to an accused, as well as to a complainant. The High Court 
has power to bear the complainant in order to see what his case is 
about. If the case on investigation should tend to show that Prtma 
facie there has been any denial of natural justice, or that some gross 


106 t C.eSOaL R 8A 185Cr.-8A I. 
Cr. B. 337=A I R. 19J7 A. ISt-asA, L 
J. 1010=29 Cr. L J 89; Haflt Khan 
T Emperor, A. 1. R. 1925 0. 658=96 Cr. 
L. J. 627-85 I 0. 867. 

(1) Kobin KriHn r Jluuiek Lai, tO 
C. 268 (273)-8 Ind. Jur. 376. 

(2) Stv-at iVarain r. Gahbar Sai, 
106 1 l. C80=A. I R (1927) A 724=25 
A L J. 1010-29 Cr, L.J. 88; Itam 
Nihore » A'mperor, 8 A. L J. 237—12 
Cr. L. J. 231-101.0. 740 : Emprees ▼. 
JJaratlhan, 19 C. 330. In a reference 
under & 438 a counsel Is cot entitled to 
appear against the report: JUff. ▼. 
i)ecanii«Oi 1 B. 64. A prirate pro* 


W.A. 5i. 

Cr. f. 0.— 


(9) Nobin Krislo t. Kustick Lai, 
IOC. 268. • 

(4) Jn re Itunga liao, 23 M. L. J. 
871 (372). ' * 

(5) Nga Antig Myat Emprefs, 
(1637—1901) 1 U. ,B. E. 100; Ram 
Nihore r Emperor. 6 A L. J. 237— 
12 Cr LJ 231 = 10 1 C. 7f0 ; EVnpreM 
T. Haradhan, 19 0. 360. 

(6) Har Narainy Emperor. 71 1. 
0 704-1923 A. 837-24 Cr L. J. 240 

(7) Makhan v. Emperor, 6 I 0. 720 

=5 P. W B. ,1910 Cr.— 11 Cr. Jii. J. 
911, • ' ■ . ' 

(8) Sripct Narain r. Gahlar Roi, 
1061 Q.6S0-L.R 8 A.iSS Cr-8 A, 
I. Cr B S37-A 1. B. 1927 A. 721-35 
A.I* J. 1010-29 Cr LJ.83. 

(9) Rat Kumar ▼. Tin C’OKTt, 9 Cr. 

L J. 189-12 O.W.N.248. ' 
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PAST VIII. 

' , Special Proceedings; 

CHAPTER XXXIII, 

SPECIAL PROVISIONS RELATING TO CASES IN WHICH 
'• •• • EUROPEAN AND INDIAN BRITISH SUBJECTS 
ARE CONCERNED. 

Topical introduction. — The most important of the recent enact* 
ments amentliog the Criminal Procedure Code is the Racial Distlnclions 
Act (XII of 1523). The Act has introduced changes of a far reaching 
character as regards the rights of European British subjecls(l). The 
reasons for the changes as given in the statement of Objects and 
Reasons are as follows : — “As regards the new Chapter XXJCIII it will 
be observed that it applies to offences punishable with imprisonment 
which are alleged to have been committed outside a presidency town. 
The first step to be taken to secure that such a case shall be tried under 
the provisions of the Chapter is a claim to be made by the accused 
person before the Magistrate. Unless such a claim is made at one of 
the stages indicated for the trial of a summons>case or of a warrant case, 
or for the inquiry preliminary to commitment, the provisions of the 
Chapter will not apply. The Magistrate then makes such inquiry as 
be thinks necessary. As a guide to the Magistrate in coming to a find* 
ing as to whether the case should be tried under the provisions of the 
Chapter or not, it is provided that if the complainant and the accused 
persons or any of them are respectively Europeans and Indian British 
subjects dr Indian and Euiopean Brilisb subj*ct‘i. be shall find that the 
case should be tried under (he provisions of the Chapter. For other cases 
with which both European British subjects and Indian British subjects 
are connected the Magistrate must be satisfied that it is expedient for 
the ends of justice that the case shall be so tried. This, it is observed, 
is the same criterion as that now cootaioed in clause (e) of sub-sec* 
tion (1) of section 526 of the Code of Criminal Procedure relating to the 
powers of a High Court to transfer criminal cases. If the Magistrate 
rejects the claim, the person has a right of appeal to the Sessions Judge 
whose decision is final, and if the claim is rejected by the Magistrate, 
•'—ceediogs until the expiration of 
. • , ■ ■ ■ ■ • . • the appeal, or, if an appeal is 

■ ■ ' * period allowed for the presen* 

tation of an appeal is fixed by Article 156-A of the Indian Limitation 
. » inns — — j..._ 'T'l— be included within the 

■ • • , ■ : • • ; ■ visions are then defined 

. . , • ■ • servants and officers 

‘ ■ 'to which the Local 

Government by general or special order may declare the provisions of 


(1) Bee a Uained aiticia on ** CrinluM iorisdiction oxer European British s'ub* 
Ject8‘’'»97 0. W.N CXXXIX., x . - - . . 
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Magistrate to which the decision or order is so certified 
shall thereupon make such orders as are conformable to 
the decision so certified ; and, if necessary, the record 
shall be amended in accordance therewith. 

Scope . — This section is very ceDe'rally expressed and deals with 
every case which is revised under this Chapter by a High Court, iu 
other words it applies to all revisions by a High Court whether under 
section 435 or section 439 and the provisions, that it must in every 
such case certify its decision or order to the court by which the 
finding, sentence or order revised was recorded or passed negative the 
idea that the High Court can revise its own findingfl). 


(\) Preu V. Emperor. II a (?l9)-0Cf. tuJ. Sie-l'P.-R. !»9 Or. . 
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allowed for the presentation of the appeal or, if an 
appeal is pr€8onied, until it has been decided. 

' Right of special procedurd. — Uoder the Code as amended in 1923 
the mere fact that ao accused persou is an European British subject 
does pot ipso facto entitle him to a ri{;ht of any special procedure 
or specially restrict a Magistrate or Court of Session in bis or its 
powers of punishmentd). A claim by the accused and a findine 
by the Magistrate are the two necessary ingredients for the application 
6i the. provisions of Chapter XXXIII. If any claim is made prior 
to, commitment and there is no finding by the Magistrate the 
question cannot be raised in the Court of Sessions. If such a claim 
were made and a Hading favourable to the accused were recorded by 
the Magistrate, the Sessions Judge would be bouad to act under the 
provisions of Chapter XXXI It aod the Hnding of the Magistrate would 
be Hnal. When, however, the Hodiog of the Magistrate is adverse to the 
claim, it is Huai unless the claimant appeals and in the case of an 
appeal the decision of the Sessions Judge shall be HDal(2), A claim to 
be tried under the provisions of Chapter XXXIII is wholly different 
from a claim to be as ao European British subject, etc., under s. 528'A. 
So far as the former claim 'is concerned, the question of 'status 
of the claimant does not always arise, as is evident from the 
provisioos of section 443 (l)(6)of the Code. Where as in a claim, 
to be dealt V{ith as an European British subject, the clalmaut has to 
prove his own status, in a claim to be tried Under the provisioos of 
Chapter XXXIII the claimant may or may not have to do so(3). 

' ."Punishable with Imprisonment The plain and intended 
tAeaning of the words "puoisbable with imprisDDmeDt”,iD this section is' 
that in the case of all serious offeuces for which a sentence of imprison- 
ment might be passed as distinguised from petty offences punishable 
with Hne only, the procedure prescribed by this Chapter should be 
resorted to. Heoce, where a person is charged with murder under 
s. 302 be IS entitled to a trial by Jury, under Chapter 33 although the 
punishment awardable on conviction under s. 302 does not include 
‘‘imprlsonment.”(4). ‘ • ' 

' Inquiry as to status. — A statement in an afSdavit by the accused's 
wife that she beard from their grand parents while they were all living 
together that the accused's grandfather was born in England of 
English parents, though not controverted by the Crown by a counter 
affidavit is hearsay evideoce aod is not sufficient to establish the status 
of the accused as a European Biitish subject(5). 

^ Proceedings under s. 107 Cr. P. 'C,“The provisions of this 


{I) Bombardier ▼. Emperor. ii8 401=4i‘ 0. L. J. 87 - 84 I C. 1041;. 
I, -0. 488^1929 Lab. 187=30 Cr. L. J Emperor v Ba'endra Chandra, 61. ^ 

.,n. fl , 

. .Ob ..... Jin 


ym-Aiatnuauio Jirnperor, C. 

54f {;860)-39 C. 447“36 Cr. U J, . 


I. 0. 
1993 >« 
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tbe section to apply, will not be iocluded within 'tbe deBoitioD merely*, 
because they have made a complaint or given information tp their, 
oSiciil or " quasi " ofHcial capacity. The procedure in summons-cases 
punishable with imprisonment is then laid down. For warrant-cases 
which' would normally be tried under the provisions of Chapter*'‘XXI of 
the Code, if it is found that the case ought to he tried under the pro-' 
visions of this Chapter a Magistrate is required, if he does'not discharge* 
the accused, to commit the case for trial to’ the Court of .Session,' 
whether the case is or is not exclusively triable by that court. 
Normally in the Court of Session the case will then be tried by a‘ Jbry, ' 
of mixed nationality, the majority of the Jurors being either Indians or* 
Europeans and Americans according as the accused persod'is an Indfan 
or an European subject of His Majesty.*' 

S. 443 (1) Where, in the course pf the trial out- 
DeUrain,i;<„,.. "'<50 <'' pffsiilenoy tOH-n of any offence 
garaiDg appiicabti- ptiuishable with imprisoniuent, the accus- 
ity of thiB Lhapter. poison, at ftpy time before ho is 
committed for tri.il under section 213^ or is asl?ed to 
show cause under section 242 or enters’, on his .defence 
under section 5i6G, as the case mav be, claims that the 
case ought to be tried under the provisions -of' this 
Chapter, the ^lagistrato inquiring into or trying the* 
ca«e, after making such inquiiy as he thinks necessary/ 
and after allowing the accused person reasonable time^ 
within which to adduce ovklence in support 'of his, 
claim, shall, if ho is satisfied — . , 

(a) that the complainant and the accused per-- 
sons or any of them are lespectivelj* European* 
and Indian British subjects or Indian and' 
European British subycts, or , ' 

(i) that in view of the connection with the .case* 
of both an Eutopean British subject andean 
Indian British subjeot, it is expedient for Iho- 
ends of justice that the case should be tried; 
under the provisions of tliis Chapter,- record- 
a finding that the case is a case which* 
ought to be tried under the provisions of this’ 
Chapter, or; if ho is not so satisQed/ record a 
finding that it is not such a casor ~ — — 

(2) Where the Magistrate lejects the claim, iho 

person bv whom it 'was 'made may -"appeaKUo -‘the: 
Sessions Judge, and tho decision of the Sessions Judge ' 
thereon shall be 'final and shall not be questioned in 'any ' 
Court in appeal or revision. • ‘ 

(3) Whore the Magistrate rejects. the .claim, Ke^^all ' 
stay the proceedings until the expiration ' of the period*' 
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ibis ^cfciOu to apply, phal! not, by reason only of the fac6 
£hai he has made a coEnpIahit of, or ^iveh information 
of, an offence in his capacity as such Public Prosecutor,- 
public servant, raihvaj'^ servant, member, officer or 
servant, be deemed to be a complainant within the' 
meaning of this section, nor shall a Police Officer be so 
deeme’d by reason only of the fact that a report under 
section 173 relating to a case has been made by or 
through him. 

Definitron of “ complainant “.'-Tbis sactiob defines who is to be 
deemed a complainant for the purposes of S. 443. In relation to case 
df \ybicb the Magistrate takes cognizance under Cl. {b) of s. 190 
sub'S. (I) " complainant *' means any person who has given information 
relating to the commission of ao offence within the meaning of s. 154 of 
the Code(l). 

Proviso.— The proviso is .intended to exclude genersUy from the 
application of the definition of complainant " in this section, Public 
firo'secutorS and public servants, etc., who make complaints or lodge 
information before the police io tbeif bfiicial capacity as such Public 
Prosecutors or public servants, etc., irrespective of whether or not they 
have a personal knowledge of the facts or a personal ioterest in tbd 
ea8i(2). \Vhere a, public servant makes a complaint under Ibe orders 
df Gdveroffleni as such public Urvaot, this Chapter has no application{3).' 
A British lodian subject caooot claim to be tried under Chapter XXXIII 
in a yrimloal prosecution launched against him by a European employee 
on behalf of a railway admiQistratiOD(4). 

445* (1) Where a Magistrate or a Sessions JudgS 
• ^rbcHare in decides Under section 443 that a case 
fumtaons cftsei. ought to be tried under the provisions of 
this Chapter andj the case is a Bummons-case, the 
Magistrate trying the same shnll-dircct that the case be 
referred to a Bench of two Magistrates and sliall send 
g cppy^of such order to the District Magistrate who shall 
fQfth^Yifch provide for.the constitution of a Bench of two 
Magistrates of the fiist class, of whom one shall be 
gn European and the other an Indian, for the trial of 
the c^se. 

. -.(2) -Where tlie Magistrates constituting the bench 
by which a case lA tiled under _this section differ in 
opinion, the case together with their opinions thereon 


(Z) S«e yVire 13 B. 600. {S) £mperor t. Zabir Bnidfr, 87 

I, C. 17=7 Pat. Ij.T. 367=27 Cr. L. J. 
(2) Burchdl y. Bmperor, 85 I. O. 10«=A. I. R. 1926 Pat. S 6C6. .. 
^••27 .Ct. li. J, 770=-1926 8. 230=20 (4) Joseph v. Lammond. 26 Cr I». J, 

B. n. R. 128. . • ' - 190-63 1. 0. 8J4=J924 R.873, 
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section are cot applicable to proceedings under s. 107. Tbe wording o{ 
this section obviously refers to an accused person charged with an 
ofTencB punishable with imprisonment and the time during which he-'can 
make a claim before his commission for (rial under s. 213 or showing 
cause under s. 242 or entering on his defence under s. 256. In .other 
words, it contemplates a case of an offence triable by Sessions Court as 
a warrant-case and an offence triable as a summons-case, ltdoesnpt) 
contemplate anything like proceedings under s. 107 to Which s. 242 doe^ 
not apply at all(l). • • • * 

Clause (A).*— Ko special proceedings are prescribed where both' 
the accused and the complainant are European British subjects and tt/e' 
Magistrate trying the case need not be a justice of the peace(2). 

Sub section (2). — U is important to notice that while the Legis- 
lature has provided an appeal from an order rejecting a claim under 
s. 443, it has provided no appeal from an order accepting such a claim. 
But the High Court has jurisdiction to revise such an order(3). , Art 
order passed by a Magistrate that accused should be tried under this 
section cannot when no steps have been taken to have it set aside or 
corrected, be disputed by the Crown at the appellate stage(4}. 

Claim to be dealt with as European British subject not made 
before the Presidency Magistrate or High Court. — There is no provi- 
sion in the Code lor an lOQUiry, either during ibe prelimioary inquiry 
by a Presidency Magistrate or on the trial in the High Court, Into the 
question whether, if the case bad been tried outside a presiding town, 
would have beeo triable under Chapter XXIII. The proper time to. 
raise the question is on au application for leave to appeaUS). : , ' 

44 ^ For the purposes of section 443, " com* 
Drfinition oi plaioaut’* means any person' making al 
“coBjpuinant”. complaint. Of in relation to any' case of 
which cognizance is taken under danse (b) of section 190, 
sub-section (1), any person who has given information 
relating to the commission of the offence w'ithin the 
meaning of section 154 : 

Provided that a Public Prosecutor, a public servant, 
a member, ofl&cer or servant of any local-authority; a 
railway servant as defined in section 3 of the Indian 
Railways Act, 1890, or an officer or servant of anv 
company, association or other body to which the Local 
Government may, bj’ general or special order published 
in the Local Official Gazette, declare the provisions of 

(8) Chritfy y. Chriity, A. I. B. 1933 
■ Lafa. 1019*1933 Cr. Cas. 1&&6. - 

(*) StrgUton ^.Emperor, 66 I.C. 
88=99 i‘.W. N. SCO'il 0. L 3.87=4. 
1, K (1925) 0 601*26 Cr. L J. C62. 

(5) ilartindale t. J^mperor. 63 O. 
* S1T-39G. W N. 447=26 ir. L. 3. 401 

*41 0. L. 3. 87-64 I. C, 1041. * - 
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ihia section to apply, shall not, by reason only Of the’ fact 
ilVat he has made a complaint of, or given information 
of, an offence in his capacity as such Public Prosecutor,- 
public^ servant, railway servant, member, officer or 
Servant,- be deemed to bo a complainant within the’ 
meahihg of this section, nor shall a Police Officer be so 
deeihe'd by reason only of the fact that a report imdef 
section 173 relating to a case has been made by or 
through him. 

Definition of complainant *’.^Thls sectiob defines who is to be 
deemed a cornplaiaant for the purposes of 6. 443. Id relation to case 
df which the Magistrate takes cognizance under Cl. (&) of s. 190 
sub’S. (I) ^'homplamaot " means an; pefsoo who has given fnforniation 
relating to the commission of an offence within the meaning of s. 134 of 
the Code(t). 

Proviso.~The proviso is .intended to exclude generally from the 
application of the definition of complainant *' in this section, Public 
firosecutorS and public servants, etc-, who make complaints or lodge 
information before the police in their official capacity as such Public 
Prosecutors or public servants, etc., irrespective of whether or not they 
have a personal kbonledge of the facts or a personal interest in the 
cas6(2).^ Where a , public servant makes a complaint under the orders 
tff Cdverntfieol hs such public servant, Ibis Chapter has no application(3}>' 
A British Jsdiab subject cannot claim to be tried nndrr Chapter XXXJll 
In, a .criminal, prosecution launched against him by a European employee 
on behalf of a railway admtQistratton(4). 

445* (1) "Where a Afagislrato or a Segslons Judg3 
FrecMoro lu dccides under section ^43 that a case 
fuminoDs C8>e%. ouglit to be tried under the provisions of 
this Gbapter audl the case is a summons-case, the 
Magistrate trying the same shall. direct that the case be 
referred to a Bencli of two Magistrates and shall send 
a eppy^of such order to the District Magistrate who shall 
forthwith provide for.the constitution of a Bench of two 
Magistrates of the fitet class, of whom one shall bo 
ftn European and the other an Indian, for the trial of 
the case.. . 

. '.(2) Where the Magistrates constituting the Bench 
b y _wbich a case is, under this section dififerin 

opinion, the case together with their opinions thereon 


(1) See7nr« GanMA, IS B. coo. IS) Emperor ». ZaJUr Baidfft 87 

I. O. IT—T Pal. L T,S67=27 Cr. L. J. 

. (3) BuTChell V. Btnpfror, 95 I. O. I. R. 1930 Pat. 8 6CG. _ 

^-27 .Cr. L. J, VTO^-IOTC B. 230=20 ii) Joiephv. Zammond, ieCr.Ij. 3, 
8. L. R. 128. . ' 180«83 I. C. 8?lsl924 R.S73, 
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shall be laid before the Sessions Jiidge, who may 
examine any party or recall and examine any witness 
who has already given evidence in the case, and may 
call for and take an}' further evidence, and shall there* 
after pa'ss such judgment, sentence or order in the case 
as ho thinks fit and as is according to law. 

(3) Any peison convicted by a bench under this 
section shall have the same right of appeal as if lie had 
been convicted by a Magistrate of the first class, and 
any person convicted by a Sessions Judge under sub- 
section (2) shall have the same right of appeal to the 
High Court as if he had been convicted by the Sessions 
Judge at a trial held by the Sessions Judge under this 
Code. 

(4) In any case in which it is impiacticable to con* 
sbitute a bench in accordance with the provisions of 
sub-section (1) in any district, the District Magistrate 
shall transfer the case for trial by a like bench to such' 
other district as the High Court may, by general or 
special ouler, direct. 

(6) Notwithstanding anythiog contained in this 
section, the Local Government may, by notification In 
the local official Gazette, ditcct that all summons-cases 
tried under the provisions of this Chapter in any district 
specified in the notification shall be tried as if they 
were warrant-cases in accordance with the provisions 
lieteinafter in this Chapter laid down for the trial of 
warrant-ca»cs. 

Procedure In summons-cases.— If the claim under section 443 is 
allowed, tbe European Erttisb subject or Indian British subject will, 
in summons-cases be tried by a mixed Bench of two Magistrates of tbe 
first class of whom one is an Eutopeab and tbe other an ladi'an. On 
a difference of opinion the case will be sent, under snb-sec. (2), to a 
Sessions Judge wbo may be an IndianU). 

Sub-section (3). — On conviction by a mixed bench in summons 
cases an appeal will lie to tbe Court of Sessions (and may be beard by 
BO Indian Sessions Judge] and on conviction by tbe Sessions Judge an 
appeal will lie 'to the High Coort(2), 

. Sub-section (4). — In case it is impracticable to constitute a mixed 

bench in any district tbe case will be transferred under tbe orders of 
tbe High Court to an other district. 


(1) See a leetDed atlicle on Criminal (3) Cf. Davson 18 Cr 1. 

nrisdletion over European Britleb »nb- J. SSC^iS I. 0. C02^i Pat L W ?9 
ecta " laS7 0. W.N. olxixlL decided nnaertha ueiteenaed Cede, 
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Itfs section to apply, shall not, by reason only Of the’ fact 
that be has made a complaint of, or given information 
of, an offence in his capacity as such Public Prosecutor, 
public servant, railway servant, member, officer or 
Servant, be deeriicd to be a complainant within the' 
meaning of this section, nor shall a Police Officer be so 
deeme'd by reason only of the fact that a report iihdef 
section 17B relating to a case has been made by or 
through him. 

Deflniilon of “ cornplaihant — This sectiob defines who is to be 
deemed a complainant far the parposes of a. 443. In relation to case 
df which the Magistrate takes cognizance under Cl. (h) of s. 190 
sub>s. (I) " complainant *' means any person who has given information 
relating to the commission of an offence within the meaning of s. 154 of 
the Code(l). 

Proviso.— The proviso is .Intended lb exclude generally from the 
application of the definition of ** complainant in this section, Public 
prosecutor? and public servants, efc, who make complaints or lodge 
information before the police in their bllicia] capacity as such Public 
Prosecutors or public servants, etc., irrespective of whether or not they 
have a persobat knowledge of the facts or a personal interest in the 
casbfZ). Where a . public servant makes a complaint under the orders 
df GdveVotneol hs such public servant, this Chapter has no applicatiaa{3)i 
A British Indian subject cannot claim to be tried under Chapter XXXIll 
In, a .primioal prosecution launched against him by a European employee 
an behalf of a railway admiQistrattOD(4). 

445 . (!') "Where a Magistrate or a Sessions Judgb 
Frlicetote in decides ' uudei' section 4i'i that a case 
eumbona cssc^. oughfc to be tried Under the provisious of 
this Chapter andl the case is a summoiiB-case, the 
Magistrate trying the same shall dirccb that the case be 
referred to a Bench of two Magistrates aiid shall send 
a eppy^of such order to the District Magistrate who shall 
forthwith provjcle for.,the constitution of a Bench of two 
Magistrates of the fiist class, of whom one shall be 
tvn European and the other an Indian, for the trial of 
the c^se. 

. '..(2) Where the Magistrates constituting the bench 
by which a case under . this section differ in 

opinion, the case together with their opinions thereon 


(1) See Tn re Ganetht 13 B. 600, (3) Emperor ▼. Zahir Saider, S7 

. I. e, 17»7 Fat. L.T. 367=27 Cr. L. 3. 

. (3) Burehell r. Emperor, 95 I. 0 . 1011»A.l. B 1936 Fat. 8 566. . 

J306— 27 .Cr. h. J. 770=-1926 S.230=*0 W Jotephr. Lammond. 26 Cr L. 3, 
8. L.R. 128. . - 190=83 I. C. ey4=J924 R.873, 
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shall be laid before the Sessions Judge, who may 
examine any party or recall and examine any witness 
who has already given ovidoiice in the case, and may 
call for and take any further evidence, and shall there- 
after pa«s such judgment, sentence or order in the case 
as he ihiuks fit and as is according to law. 

(3) Any peison convicted by a bench under this 
section shall have the same right of appeal as if he had 
been convicted by a Magistrate of tlie first class, and 
any person convicted by a Sessions Judge under sub- 
section (2) shall have the same right of appeal to tlie 
High Court as if lie had been convicted bj’ the Sessions 
Judge at a trial held by tbo Sessions Judge under this 
Code, 

(4) In any case in which it is impiacticable to con- 
stitute a bench in accordance with the provisions of 
Bub-seobion (1) in any district, the Disbiicb Magistrate 
shall transfer the case for trial by a like bench- to suolr 
other district as the High Court may, by general or 
special ouler, direct. 

(6) Notwithstanding anything contained in this 
section, the Local Goverimient may, by notification in 
the local oflloial Gazette, diicet that all summons-casea 
tried under the ptoviaione of this Chapter in any district 
specified in the notification shall be tried as if they 
were warrant-cases in accordance with llie • provisions 
hereinafter in this Chapter laid down for the trial of 
warrant-ca'es. 

, Procedure in summons-cases. — If the claim undef section 443 is 
allowed, the European British subject or Indian British subject will, 
in summons-cases be tried by a mixed Bench of two Magistrates of the 
6rs't class of whom one is an Eutopeata and the Other an Indian. On 
a difference of opinion the case will be sent, under sob sec. (2), to a 
Sessions Jndfte who may be so Iodiaa(l}. 

Sub-seclioh (3). — On conviction by a mixed bench in sommoos 
cases an appeal will lie to the Court of Sessions (and may be heard by 
BO Indian Sessions Judge) and on conviction by the Sessions Judge an 
appeal will lie to the High CodiI(2). 

Sub-section (4). — In case it is impracticable to constitute a mixed 
bench in any district the case will be transferred under the orders of 
the High Court to an other district. 


(1) See a teamed article on '* Crixatoal 
ntisdictlon over European Brltltb aob- 
^ct« ” In S7 0. W. N. clxxxii. 


W Ct. DatCMOny.EmFeror.lBCt.'L. 
98C?« 1. o. Pat. L. Vr’. 79. 

decided nnaet Ihs omtaeodcdCcde. 
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Sub'Section (5).*~This sub>seettaQ was thus justified by the framers 
of the Bill io the Statement of Objects and Reasons ; "The Local 
Government and High Courts were consulted on these proposals of the' 
Committee, (t. e., as regards the new section 445) ; from the opinions 
received it is clear that in many areas io India these proposals .will .be 
impracticable, and it is considered that io any case (be adoption of the 
procedure proposed for similar warrant cases (sec. 445), namely, commit- 
ment to and trial in a Court of Session by Jury, would not be more' 
expensive, than the proposals of the Committee. Accordingly, it is 
proposed (in analogy with the powers given to Local Governments by 
sec. 269) to permit Local Governments to direct that in particular 
districts such cases shall be triable according to the provisions laid down 
for the trial of similar warrant-cases/* 

446. (0 Where a Magistrate or a Sessions Judge 
Procedaia In iT&r- decides Under section 443 that a case 
rant-oaBes. oiight to be tried Under the provisions of 

this chapter and the case is a ^warrant-case, the Magis- 
trate inquiring into or trying the case shall, if he does 
not discharge the accused under section 209 or section 
263, as the case may be, commit the case for trial to the 
Court of ^Jession, whether the case is or is not exclusively 
triable by that court. 

(2) Where an accused is committed to the Court 
of Session under sub section (I), the court shall proceed 
to try the case as if the accused bad required to be tried 
in accordance witli the provisions of section 275, and the 
provisions of that section and the other provisions of 
Chapter XXllI, so far as they are applicable, shall apply 
accordingly: 

Provided that where the trial before the Court of 
Sessions would in the ordinary course be with the aid of 
Assessors, and the accused, or all of them jointly, require 
to be tried in accordance with the provisions of sec. 284-A , 
the trial shall be held with the aid of Assessors all of 
whom shall, in the case of European British subjects, be 
persons who are Europeans or Americans, or, in the case 
of Indian British subjects, be Indians. 

Trial of warrant cases. — For warraot cases which would normally 
be triable under the provisioos of Chapter' XXI of the Code, if it is 
found that the case ought to be tried under the provisions of this 
Chapter a -Magistrate is required if be does not dischare the accused, to 
commit the case for trial to the Court of Session, whether the case is or 
is not exclusively triable by that Court(I), he must consider whether 


(1) Statement of Objects and Beafons. A t83(«84;sll3 1. C. 764sl929 AU.ei- 
Para 11 ; Smpresf 7. ffpnarsi JJaSi 1929 A. n, J. 168j JfasfiidJtfitnady 
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shall be laid before the Sessions Judge, who may 
examine any party or recall and examine any witness 
who has already given evidence in tlie case, and may- 
call for and take any further evidence, and shall there- 
after pa'^s such judgment, sentence or order in the case 
as ho thinks fib and as is according to law. 

(3) Any peison convicted by a bench under this 
section shall have the same right of appeal as if he had 
been convicted by a Magistrate of tlie first class, and 
any person convicted by a Sessions Judge under sub- 
section (2) shall have the same right of appeal to the 
High Court as if he had been convicted by the Sessions 
Judge at a trial held by the Sessions Judge under this 
Code. 

(4) In any case in which it is impiacticable to con- 
stitute a bench in accordance with the provisions of. 
sub-section (1) in any district, the District Magistrate 
shall transfer the case for trial by a like bench to such 
other district as the High Court may, by general or 
special ouler, direct. 

(6) Notwithstanding anything contained in this 
section, tlie Local Government may, by notification In 
the local official Gazette, diiect that all summons-cases 
tried under the provisions of this Chapter in any district 
specified in the notification shall be tried as if ihey 
were wairant-cascs in accordance with the piovieions 
hereinafter in this Chapter laid down for the trial of 
warrant-ca'es. 

Procedure in summons-cases. — If the claim under section 443 is 
allowed, the European British subject or Indian British subject will, 
in summons cases be tried by a mixed Bench of two Magistrates of the 
first class of whom one is an Eutopeab end the other an Indian. On 
a difference of opinion the case will be sent, under sub sec. (2), to a 
Sessions Judge who may be an Indian(l). 

Sub-section (3). — On conviction by a mixed bench in summons 
cases an appeal willlie to the Court of Sessions (and may be beard by 
an Indian Sessions judge) and on conviction by the Sessions Judge an 
appeal will lie to the High Coort(2). 

Sub-section (4). — In case it is impracticable to constitute a mixed 
bench in any district the case will be transferred under the orders o( 
the High Court to an other district. 


(1) See aleftrned xrtlde CD “ Criminal 
tstlsdictloD oret European Brttlib tub- 
eeta ” in37 0. W.N. clxzsK. 


(3) Cf. Datcson ^.Emreror, 18 Cr. L. 
J. 9SC»42 I. O. C02=a Pat. L. W. 79. 
decided nnflet the oniteendedCcdi, 


/ 
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Sub'Section (5).^Tbis sub*sectioa was thus justiAed by the framers 
of the Bill in the Statement of Objects and Reasons ; ** The Local 
Government and High Courts were consnited on these proposals of the' 
Committee, (f. e., as regards the oew section 445) ; from the opinions 
received it is clear that in many areas to India these proposals .will be 
impracticable, and it is considered that in any case the adoption of the 
procedure proposed for similar warrant cases (sec. 445), namely, commit- 
ment to and trial in a Court of Session by Jury, would not be more' 
expensive, than the proposals of the Committee. Accordingly, it is 
proposed (in analogy with the powers given to Local Governments by 
sec. 269) to permit Local Governments to direct that in particular 
districts such cases shall be triable according to the provisions laid down 
for the trial of similar warrant-cases.** 

'44:6. (0 Where a Magistrate or a Sessions Judge 
Piocedare in war- dccldes tinder section 443 that a case 
rant-oases. Ought to be tried under the provisions of 

this chapter and the case is a »warrant*case, the Magis- 
trate inquiring into or trying the case shall, if he does 
nob discharge the accused under section 209 or section 
263, as the case may be, commit the case for trial to the 
Court of Session, whether the case is or is nob exclusively 
triable by that court. 

(2) Where an accused is committed • to the Court 
of Session under sub section (J), the court shall proceed 
to try the case as if the accused had required to be tried 
in accordance with the provisions of section 276, and the 
provisions of that section and the other provisions of 
Chapter XXIII, so far as they are applicable, shall apply 
accordingly: 

Provided that where the trial before the Court of 
Sessions would in the ordinary course be with the aid of 
Assessors, and the accused, or all of them jointly, require 
to be tried in accordance with the provisions of sec. 284*A, 
the trial shall be held with the aid of Assessors all of 
-ivhom shall, in the case of European British subjects, be 
persons who are Europeans or Americans, or, in the case 
of Indian British subjects, be Indians. 

Trial of warrant-cases.'— For warrant cases wfaich would oormally 
be triable under the provisioos of Chapter XXI of the Code, if it is 
found that the case ought to be tried under the provisioos of this 
Chapter ^-Magistrate is required if be does not disebare the accused, to 
commit the case for trial to the Court-of Session, whether the case is or 
is not exclusively triable by that Court(l), be must consider whether 


(1) SUtement of Objects and Reaeose, A. 168 (184)sll3 I. 0. 764sl939 AIL 84* 
Para 11 ; £Vnpr«j T. SpnaraiJ^r9l 1989 A. Ij, J. 188; ^Aoiod t 
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there are grounds for discbargiog the accused under section 209 or sec* 
tion 253 of the Code(l). But the piovtsioos of this section aremandatory 
and a Magistrate, after once deciding that a case ought to be tried under 
the provisiois of this Chapter, cannot assume iunsdiction over Indians 
by discharging the European British subject(2]. This sectiou takes 
away from the Magistrate a case tried, under the special provisions of 
this Chapter, the powers given him under section 213 (2). So, if the 
Magistrate has framed a charge against the accused person, the Magis*. 
trate cannot thereafter cancel the charge and discharge him, but must 
commit him to the Court of Sessioo(3). 

Trial to be by Jury or Assessors. — When an European British 
subject or an Indian British subject has been committed to the Court 
of Session under the provisions of sub section (2), the trial must be by 
Jury and a majority of the Jnry shall, if, before the first Juror is called 
and accepted, the accused person so requires, consist, in the case of an 
European British subject, nf persons who are Europeans or Americans 
and in the case of an Indian British subject of Indians. But where in 
the ordinary course the trial wonld be with the aid of Assessors the 
accused has the right to claim to be tried with the aid of Assessors, all 
of whom shall be {a) Europeans, Americans or (&) Indiaus, according to 
the category within which the accused comes. By “ ordinary course’’ is 
meant the course which would be followed in the absence of a claim by 
the accused to be dealt with under the provisions of Chapter XXXIII of 
the Code or in the absence of a notification by the Local Government 
under the provisions of sectioo 269(4). Where in a trial of a European 
British subject under Chapter 33. only two at most of the five Jurors 
are Europeans or Americans, the convictions and sentences should be set 
aside(5). Sub-sectioo (2) readers final a decision by a Magistrate that 
the case is one to which Cb. 33 apphes(6}. An accused who when he 
was commuted to Sessions bad the right to be tried by Jury before Act 
XII of 1923, Criminal Procedure (Amendment) Act came into force can* 
not be deprived of, the right which is substantially one by reason of pass* 
iDg of the Amending Act which has not retrospective eS'ect(7). 

447. If at any stage of an inquiry or trial under 
this Code it appears to the Jlagistrate 
accused persons'’*™ that the case IS or might be held to be a 
their rights in cer- case wliich ougbt to be tried under the 
tan cases. provisiODS of this Chapter, he shall 


Ilieh, 68 A 690— A I. R. 1931 A. 366<- 
S9Cr.I>. J 666-19 L B. A. Cr Ill-IR 
A.I.Cr R, 129— 1931 Cr. 0 692- 132 
I.r 1^2=29 A. L J. Ill, 


(3) liafhid Ahmad x. Bieh, 53 A 
690-A. I. R. 1931 A. S66 - 83Cr.n.J. 
866=12 U R, A, Cr. 111=16 h - L Cr. R. 


123-1931 Cr. C. 629-182 I. C.833-29 
A. n J. 526. 

(1) Bray t. Croim, 5 Lab 515-A I, 
R. 1995 Lah 836-85 I. 0. SS0-.26Cr,.' 
L.J 510. 

(5) Guthrie v Emperf/r, A. ,T. B. 
193* Pat SOO-15 Pat. li. T. 82-13 Pat, 
m-1934 Cr. C. 384-1*8 I. C. 933-35 
Cr.L J, 897, 

(6> Armstrong t. i’fnt’eror, A. I, B. 
1932 L»h, 490=33 P. L R 578-33 Cr. 
Ia J 599=137 I. C. 763 
C7) Crotcn t. Afauriee, 20 P. L, R. 
416-3 Lab. Cas, 21. 
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foith with inform the accused person of his rights under 
this Chapter. 

Duly of court lo explain rights. — When an accused Is found to be 
a European British subject, his rights as such subject should be care* 
fully explained to him so as to enable him to exercise bis choice and 
judgment as to whether he would claim those rights or waive tbem(l). A> 
European British subject can relinquish his right to be dealt with as 

sUch(2). : 

Omission of Magistrate to Inform accused of his rights under 
Cl. 33 .—An omission by a Magistrate to inform an accused person 
of his right under Ch. XXXIII as required by this section is absolutely- 
cured by the provisions of s. 53t of the CodeO). 

4:48' For the purpose of the trial in Rangoon of 
BeferencestoBes. any porson uiider the provisions of this 
*'°“tru°d^a 9 ^Tef« Chapter, refeiences to the Sessions Judge' 
encea^to^High Court shall bo consti lied as jeferences to the 
la Rangoon. High Court of Judicature at Rangoon. 

Bpeoial provisJoDa 449* (0 TVbere — 

relating to appeal. 

(o' a case U tried by Jury in a High Court or 
Court of Session under the provisions of tliis, 
Chapter, or 

(6) a case which would otherwise have been tried' 
under the provisions of this Chapter is under, 
this Code committed to or tran‘»ferred to the 
High Court and is tried by Jury in the High 
Court, or 

(c) a case is tried by Jury in the High Court in a 
presidency town and the High Court grants 
leave to appeal on the giouud that the case 
would, if it had been tried outside a pre- 

' sidency town, have been triable under the 
• provisions of this Chapter; 
then, notwithstanding anything contained in section 
418 or section 423, sub-section 12), or in the Letters 
Patent of any High Court, an appeal may lie to the High 
Court on a matter of fact as well as on a matter of law. 

(2) Notwithstanding anything contained in the 


(i) Emperor "f. Null]/, 111.0.620" 
7N.lj.R.93"iaCr. L J.436. 

(3) S^e the case cited in the lest oete 
and Empreat ▼. Grant, 12 B. 661; 
Sarindra Kumar v. A'mperor, 37 C. • 
467 -7 1. 0. 859-11 Ct. L. J. 453. 


(3) Zagriya ▼. Emperor, 89 I. 0. 459 
a4Bnr n. J. 44=A. I. R. (1925) Rang. 
939—3 Rang. 220 = 26 Cr. L. J. 1871; 
Seott 'T. Emperor, A. I B. 1935 Bang, t 
67; Skilhng v. Empreat, 18 P, E. 1899 j 
Ct, 
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there are grounds for dischargiog the accused under section 209 or sec- 
tion 253 of the Code(l). But the provisions of this section aremandatory 
and a Magistrate, after once deciding that a case ought to be tried under 
the piovistois of this Chapter, cannot assume jurisdiction over Indians 
by discbarging the Euiopeao British subject(2). This sectiou takes 
array from the Magistrate a case tried, under the special provisions of 
this Chapter, the poners given him under section 213 (2). So, if the 
Magistrate has framed a charge against the accused person, the Magis- 
trate cannot thereafter cancel the charge and discharge him, but must 
commit him to the Court of SessiQQ(3). 

Trial lo lie ty Jury or Assessors. — When an European British 
subject or an Indian British subject has been committed to the Court 
of Session under the provisions of sub Section (2), the trial must be by 
Jury and a majority of the Jury shall, if, before the first Juror is called 
and accepted, the accused person so requires, consist, in the case of an 
European British subject, of persons tvbo are Europeans or Americans 
Bod in the case of an Indian British subject of Indians, But where in 
the ordinary course the trial would be with the aid of Assessors the 
accused has the. right to claim to be tried with the aid of Assessors, all 
of whom shall he (a) Europeans, Amencaus or (5l Indians, according to 
the category witbia which the accused comes. By “ ordiuary course" is 
meant the coarse which would be followed id the absence of a claim by 
the accused to be dealt with under tbe provisions of Chapter XXXIII of 
the Code or in the absence of a ooiification by tbe Local Goverument 
under tbe provisions of section 269(4). Where id a trial of a European 
British subject under Chapter 33. only two at most of tbe five Jurors 
are Europeans or Americans, tbe convictions and sentences should be set 
aside(5). Sub'SectiOQ (2) renders fioa) a decision by a Magistrate that 
tbe case is one to which Ch. 33 applies(6). An accused who when be 
was commuted to Sessions bad tbe right to be tried by Jury before Act 
XU of 1923, Criminal Procedure (Amendment) Act came into force can- 
not be deprived of, the right which is substantially one by reason of pass- 
ing of the Amending Act which has not retrospective eEectf?). 

447 . If at any stage of an inquiry or trial under 
_ .... this Code it appears to the Magistrate 
accused persons ot that the cuse IS or might bo held to be a 
their rights jn ccr- casQ whicb ougbt to be tried under the 
a nesses. provisioDs of thiB Chapter, he shall 


Jlieh, 63 A 690— A I. R 1931 A. 866- 
SaCr.L. J 866-13 L B A. Cr Ill-IR 
A.I. Cr R. 132— 1931 Cr. 0 629-182 
I.r 133=29 A L 3.111. 

(1) Keshan V. Kutperor, 19 Pat 707 
-A. 1. n. 1933 Pat 677=14 Pat L-T. 
726-146 1 0 879=35 Cr. L J 174. 

(9) Emperor x, Bevam Dax. 61 A 
483 (480-113 1. 0. 764-A I. R. 1939 
A. 81-83 Cr. L,J. 318={1929) A 
188 

(3) Ilashid Ahmad x Eieh. 63 A 
690-A. 1. B. 1931 A SGe-SaCr.IfcJ. 
866—12 L. B. A, Cr. lU— 16 A. I. Cr R. 


129=1931 Cr. C. 633-192 I. C. 333-29 
A L J 616 

( 4 ) Broy X. Crown, 5 Lafa 515— A I. 
B 1925 Lab. 236=85 I. C. 380 - 26 Cr.. 
UJ &<0. 

(5) Guthrie X EmpertT, A. 1. B. 
J931Pat S0O-15pat.Ii, T.82-13Pat. 
177-1034 Cr. C. 381-1491.0. 933-35 
Cr.L. 3. 327. 

(6) Armslrottff x. Emveror, A. I, B. 
1933 Lah. 490=33 P. L. R. 678-33 Cr. 
Ii. 3. 539=137 1. C. 763. 

(7) Crown X. ifauriee, 80 P. h. B. 
< 16-3 Lab.Cas,31, 
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the High Court will not interfere unless it is shown that the' verdict of 
Jury is wholly uorea’^onableas perverse, lose much of their force and have 
very little application. But where a case triable under the provisions 
of Chapter 33 has been actually tried at the High Court sessions under 
this Chapter without a claim on the accused's part under section 275 for 
a trial under this Chapter, an appeal would lie only under section 418, 
' and not under this section(l). An order passed by a Magistrate that 
an accused should be tried under s. 443 cannot, when no steps have 
been taken to have it set aside or corrected, be disputed by the Crown 
at the appellate stagef2). 

Right of vakils to act in appeals from the High Court Sessions. — 
‘ The proper and the only permissible course in cases under this section 
is for this right to be exercised, so long as the present rules remain 
unchanged, in the way laid down by the Rules of the original side of 
the High Court, viz , on the footing that it is part of the business of 
the Court from which, as the Rules stand, vakils are excluded(3). 

Leave to appeal '—Clause (c) gives an absolute right of appeal 
when the applicant for leave to appeal shows that the case would, if it 
had been tried outside a presidency town, have been triable unde Chap. 
XXXIIl(4}. The Court to which an application for leave to appeal is 
made has to consider only the question of status under section 443, and 
sot whether there are other circumstances rendering the case a fit one 
‘for the grant of peimissioo(5). An accused person is not obliged to 
put forward bis claim to be dealt with as an European British subject 
either before a Magistrate holding an inquiry or trial in a Presidency 
Town or before the High Court during the trial of the case. The fact 
that he omits to do so does cot debar him from relying on his right 
for the purposes of appeal under clause[c}. (6). Leave to appeal 
' under cl. (c) should not be granted ex parte and notice of the application 

■ should be given to the Crown to show that circumstances do not exist 

■ justifying an appeaU?). An application for leave to appeal under cl. (c) 
should be made to the trying Judge(8}. But in another case of the 

'same court it'bas been held that on general grounds it is desirable that 
- such applications should be made to a Divisional Bench rather than a 
single ]udge(9). An application for leave to appeal by a European 
British subject is governed for purposes of limitation by Art. 155, 
Limitation Act and must be filed within 60 days from the date of the 
sentence appealed from(lO). 


28 C. W. N. 876 ; Reg v. Khanderav, 
1 B. 10 : Emperor v. Walker, 26 Bom. 
L. R. 610. , 

(1) Zaganya v. Emperor, 8 Bang. 
220 = 89 1 C. 459.=i But. L. J. 41=A. I. 
B. (1926) B. 239=26 Or. L. J. 1871. 

(9) S\ngleton t. JS'inperor, 26 Ct L. 
J. 662-66 I. O. 88=29 0. W.K.260- 
41^^C. L J. 87-A I. ^ 1935 <:M.601. 


(5) Ibxi. 

(6) MarHndaie v. Emperor, 62 0. 
3*7=29 C. W. N. 477=26 Or. L. J. 401— 
A. I. R. 1925 0. 14-81 l.C. 104t-40 0. 
Ij. J. 356. 

(7) Ibid. 

(8) Ibid. 

(9) Tamer t Emperor, 62 0. 638. 
(10) Gallaghar'i. Emperoft 101 1. 0. 

667 - 61 0 62=1927 0.807 - 28 Cr. L. J. 
481; Thomas t. Emperor, 98 1. 0. 
348=27 Ci. L.;. 1804-63 0.716-A. I, 
R. 1926 0.1293, 
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Letters Patent of any High Court, the Local Government 
may direct the Public Prosecutor to present an appeal 
to the High Court from nn original order of acquittal 
passed by the High Court in any such trial as is referred 
to in sub-section (1). 

(3) An appeal under sub section (U or sub-section (2) 
shall, where the High Comt consists of more than 
one Judge, be heard by two Judges of the High Court. 

Scope. — This sectioQ gives the right of appeal against the decision 
of a High Court io three classes of cases. This 6rst class is of cases 
tried by Jury in a High Court under the provisions of this Chapter, and 
can only apply to High Court outside a presidency town. The second 
class of cases are those which would otherwise be tried under the 
ptovisioDS of this Chapter, but are, under this Code, committed to, or 
transferred to, the High Court and tried by the Jury io the High Court. 
In these two classes of cases an absolute right of appeal if given. In 
the third class of cases, namely, those referred to in cl. (c) the right of 
appeal is depecdent on the condition of granting of leave to appeal. In 
such cases the question of " status ” is to be decided by the High Court 
before leave to appeal is granted, and, if that is decided m the accused’s 
favour, he is entitled as of right to an appeaUD* 

Clause (a): Right of appeal. ~Tbe right of appeal under cl> io) de- 
pends, not upon whether in certain circumstances the accused might have 
been ttied under the provisioos of Ch> 33, but whether he was in {act so 
tried. Before it can be held that there has been a trial by a Jury io the 
High Court under the provisions of Ch. 33 within the meaning of cl. (a), 
it is incumbent upon the appeiUnt to satisfy the court that he bad duly 
preferred a claim before the Magistrate that the case ought to be tried 
under the proMsioos of Cb. 33 before he was committed for trial, 
and that upon such claim baviog been made, the Magistrate bad recorded 
a findiDg(2). 

Appeal admissible on fact and law both — Although id ordiuaiy 
cases tried by a J ury there is no appeal except on a matter of law, vtde sec- 
tion 418 of the Cade, since the amendment of the Code by Act XVlll of 
1923, an appeal is competent in cases tried by Jury under the provisions 
of Chapter XXXill ’‘on a matter of fact as well as ou a matter of law" 
viifi! section 449, and consequently the High Court in dealing with a refere, 
Dce made by a Sessions J udge m such a case under section 307 can go into 
-the factsof the casei3). The following authonties(4} which lay down that 


(1) Turner v. Efttperor, M C. CSC 
(640G4I)“39 0 W N. 458-41 0.L 
J. 315-A. I. K 19i5 C 673-66 I C. 
659. As to transfer ot a CASoto tlie llifth 
Court, tee Emperor v. Eutert, 89 U 
675. 

(i) Seotl V. Emperor, A I. R 1935 
Bang. 67-13 Kang lOl 

13) Croicn v. Ennal PerAad, 6 
Uh. 93-A. I. R 1945 Lab 401-63 L 
C. e57»S6 P, L. R. 963-S6 Cr. Ij.J. 


1311 . Suptjt. a ■ d Jlem. » Eagtrath, A 
I R 1934 i'. 610=38 C. \V N 654-59 
C. L 48i (Tbfl appeal against acqnlttal 
IS goierned by Art 157, LimiCatioa Act 
ivhateset in«y tare been ths form ot trial 
and whatcTsc may bo the scope 0 ( Iht 
appeal) 

(4) Qi>een». Tiarn CAum.SO \Y. R 
Cr 83, Qufen ». iiham Bagdee. 90 W 
B-Cr 73, Empteor v. bxcarnamoytt, 
41 C. 631 \ Emperor Ghulam Qador, 
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CHAPTER XXXIV 

LUNATICS 

464. (1) When a ^fagistrato holding an inquiry 
Proeeduro in case Of a trial has veason to believe that the 
of accused being accused 13 of iiDSOund mind and conse- 
quently incapable of making his defence, 
the Magistrate shall inquire into the fact of such un- 
soundness, and shall cause such person to be examined 
by the Civil Surgeon of the district or such other 
Medical Officer as the Local Government directs, and 
thereupon shall examine such surgeon or other officer as 
a witness, and shall reduce the examination to writing. 

(1*A) Pending such examination and inquiry the 
Magistrate may deal with the accused in accoi dance 
with the provisions of section 4C6. 

(2) If such Magistrate is of opIniOD that the accused 
is of unsound iniud and consequently incapable of 
making his defence, he shall record a tinding to that 
effect and shall postpone further proceedings in the case. 

Amendment explained. — Tbis section bas been amended by 
section 120 of ActXVIIt of 192.*. Subsection (1>A} has been nenrly 
added and the words *' shall record a finding to that effect ” have been 
inserted in sub-section (2). The reason bas been thus stated. The 
first amendment is consequential 03 the amendment in section 466. 
The second requires the Magistrate to record a finding if he is of 
opinion that the accused is of unsound mind and incapable of making a 
defences’ll). - 

Scope. — The provisions of this Chapter are subsidiary provisions 
for dealing with an exceptional class of persons, charged with offences, 
and are not to be construed to override the general rules of procedure 
except in so far as (be special provisioa is clearly incompatible with the 
general pravisioDs(2). A Magistrate must be satisfied aher inquiry that 
there is a /(ic/e case against 'the accused, before making the 

inquiry prescribed by tbis section, as to whether the accused is of 
unsound mind and consequently incapable of making a defence, and 
reporting to Government as teqaired by s. 466 infra{l). 


.(L) StatemeDt -of Objects and Reasons F. R, 1891 Cr 

1910 . 

(S) Empreuy. i£d}shan Singh, ll (3) tbld. 
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■ Ss! 450-463.1 

450 —463 {Repealed). 

Of sections 450-463, sections 453, 454, 455 and 459 are re-enacted 
by Act XII of 1923 as sections 528 A, S28-B, 528-C and 528-D respect- 
ively. Sections 456-458 are incorporated by the same Act in s. 491 
and s. 491 -A respectively. STdbO i« included in s. 284- A, sub-sec- 
tion (2) and s. 462 is merged in s. 326. The remaining sections are 
repealed(l). 

Right to be tried by Jury under unamended Code. — Under the 
’ unamended code, the right of an European British subject to be tried, 
by Jury was a substantive right and not a mere matter of procedure 
.Therefore, a person nbo was under the Unamended Code entitled to be 
tried by jury and had claimed the right of such trial before the com- 
' mitting Magistrate could not by the subsequent amendment of the Code 
be deprived of such right(2). 


(l) Woodrefle’* Cr. rC p. 514 862=27 Ct. L. 3. 481^3 1 C. 149=86 

(8) Croicn Ftiimauriee, 6 Leh. P. L. R. 4t5 
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order of the Magistrate cannot be sustalDed(l). 

Course to be pursued. — Wbeoever an accused person appears, upon 
the medical evidence, to be of unsound mind and incapable of making a 
defence, the court should stay further proceedings in the case. It 
cannot proceed to a^uit the accused(2). When an accused person is 
found to be insane before the completion of bis trial, the Judge should 
postpone the trial under s. 389, and report the case to the Local Govern* 
ment instead of trying the accused when be is incapable of making bis 
defence, and acquitting him under s. 394, on the ground that be com* 
mitted the offence charged when be was incapable of knowing tha't be 
was doing wrQng(3). If on examination, the accused appears to be 
insane and unable to understand questions and to return intelligible 
replies, the Magistrate should act under sections 464 and 466 of the 
Code and DOt under section 341(4). But if the accused though not 
insane cannot be made to understand the proceedings, the court may 
proceed with the inquiry or trial, but in case of a court other than a 
High Court, if such inquiry results m a commitment or a conviction the 
proceedings must be forwarded with a report of the circumstances of the 
case to the High Court(5). 

465* (1) If any person cemmitted for trial 
PrecedQte In case before a Court of Session or a High 
o! person commuted Court appears to the court at his trial 
SeesIoDB ot° High to be of unsouod mind and consequently 
Court being lunatic, incapable of making his defence, the 
Jury or the court with the aid of Assessors, shall, in 
the first instance, try the fact of such unsoundness and 
incapacity, and if the Jury or court, as the case may be, 
is satisfied of the fact, the Judge shall record a finding 
to that effect and, shall postpone further pioceedings in 
the case, and the Jury, if any. shall be discharged. 

(2) The trial of the fact of the unsoundness of mind 
and incapacity of the accused shall be deemed to be part 
of his trial before the court. 

Amendment explained, — The words "aud the Jury if auy shall be 
discharged" have been added at the end of sub*Bection (l) by section 
121 of Act XVfTl of 1923. The reason has been thus stated. “!n*bis 
amendment provides for the discbaige of the Jury in the event of the 
Court of Session or the High Court being satisfied that the accused is 


(1) .^^orai'n ShanJenr v. Empress. 
A I.B 1933 6 267^146 T. C. 6tO^S 
Ct. li. J 200. 

(a) 2 Weit. S91, 

(3) Reg ▼, Noor Khan, I W. B. Cr. 
11 ; 2 Welt 681 ; Roman v. Audhee- 
haree, In re, 10 W. E. Ct. 37 ; Em- 


press V Raiti, (1882) A. W. N. 106 
r4) Empress t. Jtasima, But. Ud. 
Cr.a 832. 

(6) Queen v. Jugo Mnhun, 24 \V 
B.Cr. 5;8ee Empress v Venkatasami, 
19 M. 469 and Empress v. Lakshman, 
10 B. 612. 
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Inquiry into present unsoundness of mind. — It is only id cases 
where tbe accused appears to be incapable, by reason cf mental infirm* 
ity, of taking bis trial, 'that this issue of insanity must be tried before 
the trial for the'offcDca is proceeded witfa(l), A Magistrate who finds 
that an accused person was of unsound mind both when be committed 
the offence and at tbs time of the trial, shouli not continue the trial 
but pass orders under ss. 464 and 466. It is not a trial in which a 
verdict of guilty could be legally pronounced(2). The Magistrate 
should as soon as he sees reason to believe that the accused is of 
unsound mind and coosequeolly incapable of making his defence, 
proceed according to ss. 464 and 466. Again, he should take e\ndence 
as to bis unsoundness of mind at the time of committing tbe offence 
before he proceeds to acquit him on the ground that he did not know 
the nature of the act, or that he was doing what was either wrong or 
contrary to law(3). Where thefe is any reason for supposing that an 
accused person may be of unsound mind and consequently incapable of 
making his defence, it is' imperatively necessary that this < question 
should he inquired into or tried under the provisions of - section 464 or 
section 465 before the court proceeds to inquire into or try tbs 
substantive charge against tbe accu«ed(4). , , 

Examination by Civil Surgeon — \ Magistrate cannot act_ on his 
own imptofessional opinion, but must have before him the* deliberate 
statement of a Medical Officer reduced into wriiing(S).. Aod when the 
Medical Officer's evidence is oot decisive tbe MagisVaie should examine 
other witnesses aod, question them regarding tbe accused persons 
habits, behaviour and his demeanour both before and after commitment 
of tbe offeQcefh). Tbe section cannot be regarded directing that the 
inquiry shall be limited to an examination by Civil Surgeon, or oth^r 
Medical Officer, of the person concerned. An opportunity should' be 
given to rebut tbe evideoce given by the Civil Surgeon(7). A mefe 
certificate of a Medical Officer that the prisoner is of unsound mind add 
incapable of making the defence is cot sufficient evidence of tbe 
prisoner’s insanity. Tbe Medical Officer should be called as a witness 
and carefully examinedlS). The mandatory pro’ I'nons of this section 
require the Magistrate not only to have the accused examined by the 
Civil Surgeon of tbe district or such other Medical Officer as tbe Local 
Government directs but to examine such offictr naa witneis. Hence 
where a Magistrate fails to examine the Civil Surgeon as a witness hut 
examines tbe House Surgeon who is not empowered lu that behalf, tbe 


(11 Crottn V Bafiodiir, 0 Lah 811 
• 100 I. C 190-29 Ct. h 3. 201 
(2) (1900) A. NV N. 47. 

(8) U B B(l 612-1890), Volt. p 60. 
Santokh^ £inperor,7 I ah. 815=27 
Cr L. 3 652-03 1 0. 1019 
(4) bmptror ». JJialbu. 42A. 137, 
Sauiokh V. J-'t7>peTOr. 7 Lnh 315=27 
Cr. L. r. 552=93 l.O 1018 , Croim t 


Bahadur, 9 T ib 371=100 I. C. 796- 

29 Cr. L. 3. COl 

(5) 1 Bur I U. 67 / 

(C) Bmperorf Vatmbile. 6 C fi2C 
(7) Oitkar Dot t Emperor. 144 I. 0. 

1031-10 0 W N 719=0 R O. 81-A.I. 
It 19310 S02=3l0r. L 3. 914-1933 Cr. 
Ca$ ]OJ3 

(6) Qiir»ri T liam 7?af/an. 9 W. R, 
Ct. 33 . 9 Welt 660 


Cr. P. C.-IOJ. 
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tried(l). A Sessions Judge has DO power to stay proceedings aod to 
direct an inquiry to be made into the state of an accused’s mind 
because it' appears to him “problematic” whether the accused is 
capable of making a defence(2). 

O'nus of proving mental soundness and capacity to understand 
the proceedings.— 'In an inquiry under sub-section (1) the onus is on 
tb'e prosecution to show that the accused is the at the time of sound 
mind and capable of.making his defeace(3). The Crown must b?gin and 
establish'such soundness and capacity(4K 

Inquiry about prisoner's sanity. — Where a court entertains donbts 
as to the sanity of the accused, the court should not merely put questions 
to the accused ' but should try the fact of such unsoundness of mind by 
examining the Civil Surgeon orsome other Medical Officer and by taking 
sucb evidence as might have been procurable from the village at which 
the accused resides, with the view of ascertaining whether the accused 
had, at any time, prior to the commission of the crime, exhibited symp- 
toms of insanity(5}. WbereaZilla Sergeon reports that (he prisoner is 
capable of making his defence after the trial is once adjourned on 
account of prisoner’s unsoundness of mind, the Judge should Bad, with 
the aid of Assessors whether the prisoner is capable of making the 
defence, and cannot act merely on the letter of the Surgeon(6). 

, Non-compliance. — Provisions of this section are mandatory and 
their non-compliance vitiates the trial(7}. A convictioo cannot be 
Bustained in the absence of a proper trial and UDding as to the question 
of the accused's capacity to make bis defence under this section(8). 

Postponement of trial. — Wbeoever an accused person appears upon 
the' medical evidence, to be of unsound mtnd and iucapable of making a 
defence, the court should stay further proceeding id the case. It cannot 
p'roceed to acquit the accused{9). When a prisoaer Is found to be insane 
Bt the time of trial and also proved to be insane at the tinae of commit- 
ting the ofTence be cannot b: acquitted but the' procedure under ss. 466 
and 467 ought to be' followed(lO). 

Sub-section (2).— ‘Sub-section (2) is merely an enabling enactment 
giving the court, if any, which subseqoently tries the accused person, 
p'owei to take into consideratioo the earlier proceedings as if they were a 
part of the record in the trial, without the oecessity of formal proo{(ll). 
The subsequent trial of an accused person whose trial has been post- 
poned by reason of unsoundness of mind is oot illegal merely on account 


(l) Ghimia t. Emperor, 8 Pat. luJ- 
S91 {297-2a8^F.B *=(1916) Pat 67-=19 
Cr.li.J.lS6-4Pat t-. W. 14-4SI.C. 
*23 F. B. 

, . (2) 2 TV'eir 187=2 Weir. 683. 

• •- (8) ^'Ai6 Das v. Emperor, 51 C. 684 
^26 Cr. li. J. 1061=81 I.C. 827. 

(4) Emperor t. Gopi Mahan, 61 0. 
827. 

• (5) Jleg V Ciro Funja, 1 Bom. H C 
B. 83. 

(6) 2 Weir 6S2. 

(7) Santok Singh ^.Emperor, 27 Cr. 
Ii.J. 652=93 i. C. i018-A. I, R. 1026 


Lah. 498=7 Lab. 316 1 Pufn Singh ’>< 
Emperor, 64 P E. 1905 Cr.=169 P.L.R 
1905=3 Cr. L. 3. 80. . 

(8) Pam A’o/A T. jSVnperor, 126 I C. 
767=A. I. R. 1930 A. 450-31 Cr. I< J* 
899=lnd. Rnl. (1930) All. 761-1930 Cr. 
0.670. 

P) Queen T. Shah. 3 W. B. Cr. 70 ! 
Queen T. ivalai. 8 W. B. Cr. 57 ; Eeg 
y. Noor Khan, 1 W. R. Ct. 11. 

(10) Queen t. Earn Battan, 0 W. R. 
Cr 23. 

(11) Ghinuay, Emperor,^ Pat. L. 7. 
291. 
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of unsound mind and incapable of making his defeoce”(l). 

Unsoundness of mind at the time of trial. — Under this section 
the question whether the accused is of unsound mind and consequently 
incapable of making his defence should be tried by the Court with the aid 
of Assessors and a conviction cannot be sustained in the absence of a 
proper trial and finding as to the question of the accused’s capacity to 
make his defence under this section(2). Where doubt exists as to the 
soundness of mind of an accused who has been committed to the Court 
of Sessions for trial the court should act under this section and try the 
fact whether on the date on which the accused was called on to plead, 
he was or was not of unsound mind and capable or incapable of making 
his defeoce(3}. 

Jury or court with the aid of Assessors should try the 
question. — The Jury or the court with the aid of Assessors should, in 
the first instance, try the fact of unsoundness or incapacity of the 
accused(4). This question is quite separate from the question whether 
at the time when it is alleged that the accused committed the offence of 
which be is charged, be was of sound mind(5}. If as the result of such 
trial the court is satisfied that the accused is capable of making his 
defence the trial shall proceed upon the charge on which the accused 
stands committed(6). 

Trial as a preliminary issue.— The issue as to whether the 
accused was of unsound mind at the time of the trial and incapable of 
properly making bis defence IS a prelitnmary issue and must be deter* 
mined before proceeding with the trial(7). Where id the course of bis 
examination under section 364 of the Code the accused said that be 
was not in bis sense when be tried to rob, it was held that the Court 
of Session should have acted uoder this section and tried the fact 
whether on the date the accused was called on to plead, the accused 
was or was not of unsound mind and capab'e or incapable of making bis 
defeaue(S). The prelimioary inquiry is not a trial in the sense of 
ascertaining whether the accused is guilty or not of the offence charged. 
Its object IS to ascertain whether the accused is then in a fit state to be 


(l) statement of Objects and Reasons 
(1914) 

(3) Rnm Nath v. A'jnreror, 135 
I.C 767-A. I R. 1930 A. 450=31 
Tr. L J.89g-Ind Rul (1930) All 751= 
1930 Or. r. 670 ; SantoKh Singh ». 
Emperor, 7 Lah 315=37 P L R 454 
=S7 Or. L. J. 553«93 I O 1048=A I. 
R 1936 Lah 498=3 Lab. Cas 939. 

(3) Jagdeo^ Emperor, L i 
470=39 1. 0 810-16 A. L J. 339; 
Pala Stngh y. Emperor, SI P R 1905 
-3Cr L. J. 60-169 P. U R. 1905, 
SantoTih Stngh ». Emperor, 7 Lab 
316=27 Or. L. J. 652-93 I. 0. 1043; 
.^a^s .^h»7iod». A'mperor, A I.R 1933 
O. 190-1932 Cr. C, 373=9 O.W.N 855. 

(4> Queen r Dheekoo, 10 S. L, R 
App 10; Reg T. Doorjodhun, 19 KV.K. 
Cr. 36. 

5) Jagdeo v. Emperor, 18 Cr L. J 


470=39 I C 310-15 A. L J. 339; Reg 
y Utra Punja, 1 Bom. H 0. R. 33 ; 
Emperor y. Ntar AU. (1905) A W N. 
3=3 Cr. L J. 91 : Reg y Doorto- 
dhun, 19 W. R 26 Cr. 

(6) Jagdeo y. Emperor, 15 A. L. J. 
239(«0)-S9I 0.310-18 Or.LJ.470 . 
Ghimta y Emperor, 3 Pat. L. J. 29t 
(293)- 19 Cr L 3. 135-43 1 C. 423 F. B. 

(7) Reg y Boorjodhun, 19 W. B fr. 
26 ; Emperor y. Jhabbtt, 43 A. 137 . 
Shib Das y. Emperor, 51 C. 594—35 
Cr. L J. 1051-81 I C. 827=1924 C. 
713. Emperor y. Gopi ^fohan, 51 

0. 827 -84 1 C. 340-36 Cr. L J.376=A 

1. R. 1925 a 479 : Eobi Ahmad y. 
AVripernr. AIR 1932 O 355 

O) Jagdeo r Emperor, 15 A L. /. 
239 - 39 I C 810-18 Cr L. J 470. 
Emperor y. Nias AU, (1905) A. W: 
N. 3. 
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released " provided a responsible gentleman comes forward to take care 
of the accused outside Karachi it was held ‘ that the order canoot be 
sustained(l). As soon as an accused declared to be lunatic is transmit* 
ted to the place of safe custody appointed by the Local Government, the 
authority of the criminal court over him ceases. It can only be revived 
under the circumstances mentioned in s. 473(2). But the amendment 
permits the accused to be kept in custody by the court itself. 

Discharge of accused on report of Civil Surgeon held irregular.— * 
When, upon the report of the Civil Surgeon that an accused person was 
of weak intellect, a Magistrate discharged the accused and made him 
over to bis brother for safe custody, it was held that the proceedings were 
illegal, because if the order was made under s. 466, the Civil Surgeon 
should have been examined, and if it was made under section 470, tbe 
accused should have been detained in custody and the case reported to 
Gavernment(3). 

Person incapable of making defence not to be tried. — Where a 
Magistrate finds that the accused under trial is of unsound mind, but 
instead of staying the trial and acting under this section proceeds' with 
it and acquits under s. 84 of the Penal Code, the procedure is 
irreguUT(4). 

467 * (1) Whenever an inquiry or a trial is post* 
Beaumption ot poned under section 464 or section 465^ 
inquiry Qt trial. the Magistrate or court, as the case may 
be, may, at any time, resume the iaqairy or trial and 
require tbe accused to appear or be brought before such 
Magistrate or court. 

(2) When the accused has been released under 
s. 46G, and the sureties for his appearance produce him 
to the officer whom the Magistrate or court appoints in 
this behalf, the certificate of such officer that the 
accused is capable of making bis defence shall be receiv* 
able in evidence. 

Postponed trial should be commenced de novo.— Where a trial 
is postponed under s. 464 or s. 465 on the ground of insanity of tbe 
prisoner and consequent incapacity to make bis defence, it should not 
be resumed at the point at which it was previously stopped but should 
be commenced de tiovo, wbeu the court finds bim capable of making bis 
defence(5). Tbe subsequent trial of an accused person whose trial 
has been postponed by reason of unsoundness of mind is not illegal 
merely on account of the fact that tbe Judge and Assessors at tbe 
subsequent trial are not tbe same as at tbe time of tbe preliminary 
investigation under section 465(6). 


fl) Narain ShanJeer Emperor, A. 
r. B. 1933 S. 26r».35 Cr. L. J, 200«1*6 
I. C. 850=1933 Or, 0. 941. 

(9) Emprest v. Joy Eari, i C. 

866 . 

(8) 2 Weir. 680. 


{i) Emperor y. Haiti, (1863) A. W. 
N. 106. 

(5) He KunnuJcan, 2 Weir, 683. 

(6) Ghinua t. Emperor, 3 ?st, L. 
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of tbe fac( that the Judge and Assessors at the subsequent trial are not 
the same as at tbe time of the preliminary iavestigatiou under this 
sectioii(l). 

466. (1) Whenever an accused person is found to be 
Release of luna- ofunsound mind and incapable of making 
tie pendiDR investi- bis defence, the JIagistrate or com t as 
gation or trial. cas6 may bc, whether the case is one 

in which bad may be taken or not, may lelea^e him on 
sufficient security being given that ho shall be propeily 
taken care of and shall bo prevented from doing injury 
to himself or to any other person, and fOr his appearance 
when required before the Magistrate or comt or such 
officer as the Magistrate or court appoints in tliis 
behalf. 

(2) If the case Is one in which, m the opinion of the 
Custody of luna. Magistiato or court, bail should nob be 
taken or if sufficient security is not given, 
the Magistrate or court, as the case may be, shall order 
the accused to be detained in safe custody m such place 
.and manner as he or it may think fib, and shall report 
the action taken to the local Government : 

Provided that no order for the detention of the 
accused in a lunatic asylum shall bo made otherwise than 
in accordance with such rules as the Local Government 
may have made under the Indian Lunacy Act, 1912. 

Amendment explained.— This section been ^ubtitantially 

amended by section 122 of Act XVIII of 1923. The changes introduced 
are thus explained in tbe Statement of Objects and Reasons (1914) 
This section is so amended as to nllow bail to be granted at the dis- 
cretion of the court, in any case in which the accused IS a lunatic and 
the ameodment also permits tbe accused to be kept in custody. Tbe 
object in view is to delegate tbe power of tbe Local Government ^nd to 
do away with tbe existing distinction in procedure between bailable and 
non-bailable cases(2).*’ 

Release of lunatic pending investigation or trial. — The 
only power vested lO the Magistrate under sub section (1) is to 
order tbe release of the accused " on sufficient security being 
given that be shall be properly taken care of and shall be prevented from 
doing injury to himself or to any other persons, and for his appearance 
when required before tbe Magistrate or court or such officer as tbe 
Magistrate or court appoints in this behalf He is not empowered to 
add any other condition not mentioned in sub-section (l) in ordering re- 
lease of tbe accused. Where a Magistrate orders that the accused be 


m Ibid. 

^31 Btatement of Objects 


and Bessons, 1914. 
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- , When,accused appears to be sane.—Where (be Magistrate , is of 
opiaian that the accused is sane at_tbe time'of trial be has no alter* 
native but to .proceed in ‘accordance viith the provisions of this sec- 
tion(l}. Where a Magistrate find^ after exatninatioo of some of the 
prosecution witnesses, that the accused committed the olTence .while be 
was suffering from temporary insanity, he should act under sections 470, 
471 of the Code. He is ‘not competent to discharge him under 
s>'253, if it does not appear that the-accused is of uosound mind at 
the trial(2}. Conversely, where a Magistrate finds that the accused 
under tfial is of unsound mind, but instead of slaying the trial and 
acting under this section, proceeds with it and acfjuits under s. 8+ of 
the Penal Code, the procedure is irregu!ar(3). A Magistrate rightly 
commits for trial at the Sessions a prisoner charged with murder, 
whom he finds to be sane at the time of the preliminary investigation, 
although he was insane when he committed the act(4). 

, Presumption of sanity. — The law presumes every person at the 
age of discretion to be sane unless the contrary is proved; and, even 
if a lunatic has lucid intervals, the law presumes the offence of such 
person to have been committed in a lucid interval, unless it appears to 
have been committed during derangementfi). , Partial delusions on the 
mere existence of mental disease does not necessarily exempt a person 
from criminal responsibility. The proved unsouudness of mind of the 
sor't described under s. 84 is a complete defence ; and mental weakness 
caused by disease is an extenuating ctrcunnslance aO’ecting the sen- 
tence(6). The policy of the law is to exercise control -not only on 
'the sane, but, so far as is possible, also the insane. Therefore, it is 
'not every person mentally diseased who i^so /ne/e is exempted^ from 
'criminal responsibility. Such exemption is allowed only to the limited 
'extent stated in s. 84, Penal Code, which concisely reproduces the 
English law as to non.puntsbabIeinsanity(7). 

A70. Whenever any peraon is acquitted upon the 
a ent o! ae- grouiid that, at the time at which he is 
quiuaf^oS ground alleged to liAve Committed an offence, ho 
otiuniicy. . « as, by reason of iinsoundneps .of mind, 

incapable of knowing the natuie of .the act alleged as 
constituting the offence, or that it was wrong or contrary • 
to law, the finding shall state speoifically whether he 
committed the act or not. 

Acquittal on ground of lunacy. — Where a court acquits, under 
•this section, a cnminaMunalic of the offence charged, it has the power 
;under section 471 of the Code to order that he be detained m custody 
in the jail where he then is, until the further orders of Government, 
'and that the case be reported to Govenament for further orders(8). A 


(!) Crown T. Ba^‘adur, 9 Lab. 371 (6) Empress t. Balu, Rat Un. Cr. 0 

=20 Cr.L. J.201=106I. 0. 796. 172 

- (2) 2 Weir. 582. . . {C) Empress^. Nepal, Rat. Un. Cr. 

(3) Empress JlalCi, (1S82) A.W.N. a 920. 

106. . U) 17 O. P. L. a. 113. 

(4) Queen T. Bom Buitan, 9 W. B. (8) Emperor y. Samua Birua, 20 

Cr. 23. Bom. L. R. ?Q9. 
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Resumption of inquiry or trial.— ‘Where a Magistrate has kept 
in custody aa insane prisoner, and reported the case tq Government, 
his successor, instead of striking off the case, is bound to resume the 
investigation under this SGction(l). 

468> (I) III when the accused appears or is again 
PMcadnw on befor6 tlie Magistrate or the 

ncoused app«atiDg court, af the case may be, the Magis* 
trate Or court considers him capable of 

■ making his defence, the inquiry or trial 

shall pioceed. 

(2) If the Magistrate or court considers the accused 
to be still incapable of making his defence, the Magis* 
trate or conrt shall again act according to the provisions 
of sec. 464 or s. 465, as the case may be, if the 
accused is found to be of unsound mind and incapable of 
making his defence, shall deal uiih such accused in accord^ 
ance tvith the provisions of section 46G. 

Amendment explained.— The addition of the italicised words at 
the end of sob section (2) is io consequence of the change in sub* 
section (2) of s. 466, supra. 

Procedure when person of unsound mind becomes capable.— 
Ss, 467, 468 and 473 provide for the trial of an accused ' person when 
be is found to be capable of making a defence, and if tried under the 
former of these sections, he might be acquitted under s. 470(2). The 
trial should not be resumed at the poiot at which it was previously 
stopped, but should be commenced dc novo, when tbe court finds him 
capable of making bis defence(3). 

469. "When the accused appears to be of sound 
w’beo «ccn*ed »dnd at the time of inquiry of trial, aud 
uppearstohsTeieen tho Magistrate in satisfied from the evi* 
*“**”*• dence given before him that there is 

reason to believe that the accused committed an act 
which, if he had been of sound mind, would have beep 
an offence, and that ho was, at the time when the aot 
was committed, by reason of unsoundness of mind, 
incapable of knowing tbe nature of the act or that it 
was wrong or contrary to law, the ^^agi9trate shall 
proceed with the case, and if tho accused ought to be 
committed to the Court of Session or High Court, send 
him for trial before the Court of Session or High Court, 
as the case may be. 


(1) Qurm T. .RaoAooa, 6 W.B.Cr.9. (3) SWdr.SS], 

8 Wetr. 6S1. 
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the Magistrate or court thinks fit, and shall report the 
action taken to the Local Government ; 

Provided that no order for tlie detention of the 
accused in a lunatic asylum shall be made othenvise 
than in accordance with sucli rules as the Local Govern- 
ment may have made under the Indian Lunacy Act, 


(2) The Local Government may empower the officer 
Power oi Local in charge of the jail in which a person is 
“."oT'^oioJ-o'^ confined under the provision of section 46G 
Deral of certain Of thlS SOCtlOn, tO discharge all or an3’ of 

functiona. fuiictioiis of the Inspector-General of 

Prisons under section 47J or section 474. 


Changes introduced. — This section has been amended by section 
124 of Act XVIII of 1923. By this amendment, the word “ finding " 
has been substituted for the word * judgment,’ and the word * detained ‘ 
for the word ' kept the words ‘and shall report the action taken to 
the Local Government * and the proviso have been newly added. The 
reason for the proviso is given by the Select Committee o) 1916 
as follows: We have also made it clear that a detention order 

must be in accordance with the rules made under the Lunacy Act 
1912 "(I). 

Formerly (be court bad to report the case for orders and could not 
itself send the (uoatic to ao asylum or jail. The words ” and shall 
report the case for the orders of the Local Government " m sub sec* 
tion (1) of section 471 were however repealed by the Repealing and 
Amending Act X of 1914(2). In this case it appeared to the court 
that omission of these words made oo substantial change in the law 
relating to lunatics under the Code, and that the powers of the court 
and of the Government were not altered by the repeal of those words. 
But as the section contains no direction that the court should report 
the case for the orders of the Local Government, there is no reason 
why the court should conlinue to follow the old procedure(3). The 
court, in a case where it finds that an offence has been committed by a 
lunatic, must confine Itself to making an order that be should be kept in 
sale custody m such place and manner as the court thinks fit. It Is 
then for the Government to decide under their own powers future 
fate of the person conceroed(4). 

Scope and application.— This section, as amended by Act X of 
1914, no longer requires that the court should report the case of a 
lunatic accused for the order of the l^oral Government and that the court 
can Itself issue a direction for bis detention in a lunatic asylum, or if 


(3) Emperor t. Imam Satan, 35 
U B.286 (387}»26 Or. L. J. Si6~ 


W23 Bom. 261=1 A. I. C. L. T. 387-34 I. 
G 653. 

(4) Bee the ease cited !□ the last note 
Md Emperor v. Maiku, S3 0. C. 26) • 
•leo Anandi v. Emperor. 71 1. 0. 689* 
1983 A. 327=45 A. 329-24 Cr. L. J. 82 
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commoQ form of fioding of acquittal oo tbe ground of insanity is the 
following : — “ The court, concerning with the Assessors, finds that, did 

kill by striking him on the bead with a club, but that, by reason of 

unsoundness of mind, he was incapable of knowing that he was doing 
an act which was wrong or contrary to law, and that be is not therefore 
guilty of the offence specified in the charge, vis , ard the court directs 
that the said . ..be acquitted, and that ; under the provisions of section 
471, Criminal Procedure Code, the said, be kept in safe custody in the 
. pending the orders of the Local Government ”(l). 

Proof of insanity, — As the plea of insanity is an exception when 
such a defence is set up it must be proved affirmatively by the defence 
that the prisoner is insane before he can ask the Jury to acquit him; 
if that fact be doubtful and the commission of the crime charged in tbe 
indictment IS proved It IS their duty to convict{2). Where the plea of 
insanity is taken on behalf of an accused person, the question that 
arises is not whether at the time of the trial the man was of unsound 
mind, but whether he was so at the time of the commission of the deed, 
and whether by reason of that uosouodoess of mind he was incapable of 
distinguishing between right and wroogU), It ts not because a mau 
commits a very horrible murder, or because he commits it while labour- 
ing under strong passions and feeliogs, that therefore the world is to 
assume that be must have been insane and to possess a sufficient degree 
of reason to be responsible for bis crimes, until the contrary is pro\ed(4). 

Order for safe custody.— Where a court acquits an accused under 
this section, on tbe ground of bis lunacy, it should simultaneously pass 
orders under section 47l(S). When an accused person is acquitted on 
the ground of lunacy. It is the duty of the court to decide whether or 
not, at the time the act constituting the ollence was committed, the 
accused was capable of understanding the nature of his act, and if tbe 
court IS satisfied that he was not, an absolute duty is imposed on it 
to make an order to declare him to be a criminal lunatic within the 
meaning of Act IV of 1912. and direct him to be kept in safe custody, 
even if he is not of unsound mind on tbe date of his acquittal, inasmuch 
as the fact that he has become comparatively well or sane is not a 
matter which concerns the court(6). 

4:71' CO Whenever the finding states tliat the 
accustd person conmiittetl tiie act alleg- 
(sronnd to ^d, tlio Jfagistrate or court before whom 
be kept in sate cus- OP which tlio tiial lias beou hcltl, shall, 
if such act would, but for the incapacity 
found, have constituted an offence, Older such person to 
bo dolained in safe custody in such place and manner as 


(n c, n a. sna o. Voi. i, Chi. 

(3) I'cr BpHc, n. m Stokes (t8fB) 3 0. 
end K. 1R5 (IBS). 

■ (3) Ohalhn JVflmaml y. Emperor, 
23 C. 613 (ei6). 

(4) Q teen Eohin Ckunder.iO W, 
B Cr. 70 (71) ; A'mpress v iJalu, G^t. 
Up. Cf. 0.1172. 


(S' ^raliommedr £'mpyror, G5 t. C. 
423-tl222)M W. N l0-»0 M. I.. T. 
71’=4a iLL. J. 73-23 Cp. L. J 71. 

(6) .AnondiT. Emperor, 71 1. C. 6S0 
—1933 A 317-45 A. 329=.a4 Cr* I* J 
435 ; See 2 Weit 582 ; 17 C. P. I,. 
B. 113. 
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This section has bsen amended by section 125 of Act XVIII of 
1923. By this ameodment, the word “detained ” has been substituted 
for the word ' confiaed This amendment Is only a drafting amend- 
ment. 


4:74:- (1) if such person is debaiood under the 
Procedure where proVIsioilS of 80CtiOn 4GC OT SBCtiOU 471, 
Inspector-Genoral or Visitors 
471 19 declared fit to siiail ccrtity that, in his or bheir judg- 
be released. moufc, hc may bo foleased u'ibhoufc danger 

of his doing injury to himself or to any other person, the 
Local Government may thereupon order him to bo 
released or to be detained in custody, or to be transferred 
to a public lunatic as^dnm, if ho has not been already 
sent to such an asylum ; and in case it orders him to bo 
transferred to an a<5yUim, may appoint a commission, 
consisting of a Judicial and two Medical Ofiicers. 

(2) Such commission shall make formal inquiry into 
the state of mind of such person, taking such evidence 
as is necessary, and shall report to the Local Govern* 
ment, which may order his release or detention as it 
thinks fit. 


This section has been amended by sectlOD 126 of Act XVIII of 
1923. By this amendment the word “detained ” has been substituted 
for the word “ confiied " and the word “ released ’* for the word “ dis- 
charged These amendments are drafting amendments. 

475* (0 Whenever any relative or friend of any 
Deliver of luoa porsoH detained under the provisions of 
ttcioeaV/oiteUttve soctiou 4G(> or section 471 dcsires that he 
Of friend. shall be delivered to his care and custody, 

the Local Government may, upon the application of 
such relative or friend and on his giving security to ,the 
satisfaction of such Local Government that the person 
delivered shall — 

(а) be properly taken care of and prevented from 
doing injury to himself or to any other person, 
and 

(б) be produced for the inspection of such officer, 
and at such times aud places, as the Local 
Government may direct, and 

(c) in the case of a person detained under .section 
466, be produced when required before such 
Magistrate or court, 

order such person to be delivered to such relative or 
friend. 
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there is no accomodation in it, in jail or some other place of a safe 
custody in British India(l). Where the accused is a deaf aud dumb 
man unable to understand the proceedings of the trial he should be 
treated as lunatic and dealt with under this sectioa(2). 

Detained in safe custody. — Detained in safe custody ” iu this 
section does not mean ” detained in the custody of friends and 
relations". Wben, therefore, a person is found to be guilty under 
section 3C2, Indian Penal Code, of committing murder and is acquitted 
on the ground that he was at the time of commission of crime, insane* 
and incapable of knowing what he was doing, the Judge shall under this 
section, order him to be kept in safe custody, and repott the matter to 
the Local Government. The Local Government and not the Judge, 
can, if satisfied, deliver the accused to any relative or ftiend of him for 
safe custodyO). But m one case it has been held that this section 
should not be interpreted as compelling a court to send the accused to a 
lunatic asylum. All that is necessary is to see that safeguards are 
taken as would keep the accused from mischief and it is permissible to 
order the accused to be kept under the control and custody of bis 
parents(4). 

Power of High Court in revision.— A trial court’s omission to 
pass an order under this section will not preclude a High Court from 
passing such an order in revision. Such an order is in the nature of a 
consequential or an mcideotal order witbm the meaning of section 
423 (1) and does not amount to an alteration of the finding of acquittal 
into one of coovictioo(3). 


472 - (Repeated by the Indian Lunacy Act, 1912) 
473 . If such person is detained und( r the provisions 
.h... of section 4CG, and in the case of a person 
lunatic pnioner u uetctined ID s jail, the Inspector-General 
of Pnxons, or in the case of a person 
aetamed in a lunatic as 5 lum, the visitors 
of such asylum or any two of them shall certify that, in 
his or their opinion, such person is capable of making his 
defence, he shall be taken before the Magistrate or court 
as the case may be, at such time as the Magistrate or 
court appoints, and the Magistrate or court shall deal 
with such person under the provisions of section 468 ; 
and the certificate of such Inspector-General or visiters 
as aforesaid shall be receivable as evidence. 


(1) EvxptrOT V. jl/ailu 23 0. 0. 9C9“ 
31 Cr. L. 3 16^54 I. 0 S54 ; Entjitror 
V. Itnom Hasan, 20 Bom. L XI. 2 B 6 
b36 Cr. li. 9. Sie->84 1. O 602 b1933 B. 


P R. IDll Cr.-12 I.C. 9S9 =bS!I P, W 
B. 1911=12 Cr L. 9. 618 ; Entptror y 
GaRno.S7P.R 16690. 

(3) Superintendent Bemem t. Srish 
Chandra, 43 Q L 9, 148 ; 3 Weir SEO. 

(4) ifuhanjrnad v. Emperor. 65 I 
C 453=11922) U. W. N.10=301I.L T 
74=42 01.1*. J. 72=23 Cr U 9 . 71 . 

W) Ibid. 
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CHAPTER XXXV 

PROCEEDINGS IN CASE OF CERTAIN OFFENCES AFFECT. 

ING THE ADMINISTRATION OF JUSTICE. 

476 . (1) When any civil, revenue or criminal 
procedareincasei court IS, whether on application made to 
mentioned m see- it in this behalf Or otherwise, of opinion 
uoai95. that it is expedient in the interests of 

justice that an inquiry should be made into any offence 
referred to in section 195, sub section (1), clause (6) or 
clause Cc), which appears to have been committed in or 
in relation to a proceeding In that court, such court may, 
after such preliminary Inquirj’, if any, as it thinks ne- 
cessary, record a finding to that effect and make a com- 
plaint theieof in writing signed by the presiding officer 
of the court, and shall forward the same to a Magistrate 
of the first class having jurisdiction, and may take suffi- 
cient security for the appearance of the accused befoie 
such Magistrate, or, if the alleged offence is non-bailable, 
may, if it thinks necessary so to do, send the accused in 
custody to such Magistrate, and may bind over any 
person to appear and give evidence before such Magis* 
trate : 

Provided that, where the court making the com- 
plaint is a High Court, the complaint may be signed by 
such officer of the court as the court may appoint. 

For the purposes of this sub-section, a * * 

Presidency Magistrate shall bo deemed to be a Magistrate 
of the first class. 

(2; Such Magistrate shall thereupon proceed accord- 
ing to law and as if upon complaint made under section 
200 . • # * 

(3) Where it is brought to the notice of such Magis- 
trate, or any other Magistrate to whom the case may 
have been transferred, that an appeal is pending against 
the decision arrived at in the judicial proceeding out of 
which the matter has arisen, he may, if he thinks fit, at 
any stage adjourn the hearing of the case until such 
appeal is decided. 

Amendments explained. — The extensive amendments to this 
section are consequential upon the amendments introduced into 
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(2) If the person so delivered is accused of any 
offence the trial of which has been postponed by reason 
of his being of unsound mind and incapable of making 
his defence, and the inspecting officer referred to in sub- 
section (1), clause (b), certifies at auy time to the Magis- 
trate or court that such person is capable of making hfs 
defence, such Magistrate or court shall call upon the 
lelativo or friend to whom such accused was delivered to 
produce him before the Magistrate or conit; and, upon 
such pi oductiOD, the Magistrate or court shall proceed 
in accordance with tlie provisions of section 468, and the 
certificate of the inspecting officer shall be receivable as 
evidence. 

This section has been entirely recast. " The new sub s. (2) 
simplifies the procedure under which a person accused of an offence, 
whose trial has been postponed by reason of bis unsoundoess of mind, 
is again produced before the Court on tbe certificate of the inspecting 
officer as to his recovery "(1). 




(1} Etatcmcut ol Oljccls and Ceaccoa (1911). 
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been radically altered. Under the old Code a court could give sanction 
on an application to prosecute and that sanction could be made the 
subject of au appeal. This has been swept away and it is for the court 
itself in all cases whether on its own accord or on an application to make 
a complaint and an appeal lies in all cases and does not depend upon 
any special circumstances of an application bavin;; been m3de(l). 
Under this section as it now stands a court must make a complaint 
and cannot directly order prosecution. That complaint must set forth 
offence, the precise facts on which it is based and the evidence avail- 
able for provin;; il(2). Under the provisions of this section, as amended, 
a civil court has only authority to make a preliminary enquiry and 
record a finding in the case of an offence covered by cIs. (6) and (c) but not 
cl. (rt). In the case of an offence covered by cl.fnlthe presidinKofficerofa 
civil court is in the position of an ordinary public servant and exercises 
EO Quasi judicial functions of any kind, while in the case of an offence 
covered by cl. (a) the presiding officer of a civil court is in the position 
of an ordinary public servant and exercises no Quasi judicial functions 
of any kind, while in the case of an offence covered by els. (6) and 
(c) he is in the position of a presiding officer of a court and exercises 
Quasi judical functions(3). If it appears to a court that any of the 
offences enumerated in cIs. (6) abd (c) have been committed “in or in 
relation to a proceeding in that court it has jurisdiction to proceed 
under s. 476. The mere fact that in the appellate court the parties 
agreed to compromise the matter, or to get it decided by reference to 
arbitration, or m accordance with tbe statement of a referee, cannot take 
away tbe jurisdiction vested in tbe trial court to make a complaint under 
this section provided, tbat court is satisfied that " it is expedient in tbe 
interest of justice that such a complaint should be made ”(4). Sections 
195 and 476 must be read together. Tbe reference in section 476 to 
offences referred to in section 195 is not merely to offences under certain 
section, but to such offence when committed by a party to the pro- 
ceediDgs(5). -• ' 

Scope and object of section. — This section prescribes the 
procedure to be adopted when a complaint bas to be made in respect 
of offences mentioned in clauses (6) and (c) of s. 195 (6). What 
a court bas to decide under this section is (a) whether an offence 
of the kind contemplated appears to have been committed and (6) 
whether it is expedient in tbe interests of justice that it sbonld 
be further inquired into. lo order to arrive at a decision tbe court 
may if it thinks fit, hold such preliminary inquiry as it considers 
necessary(7). As has been held in many cases, a court in making a 


(1) Emperor v. Ram Prasad, 40 A. 
7 62=25 A. Ii J. 639-8 A. 1. Cr, B. 
49=29 Cr. L J. 643=102 I. 0. 351. 

(2) Pore Sap v. Emperor, 103 I O. 
409=4 O. W. N. 610=28 Cr. I., i. 681= 
A, 1. E. (1927) Nag. 333. 

(3) Narain Das v. Emperor, 49 A 

792=102 I. O 485=25 A. L. J. 639- 28 
Cr. L. J &10=7 A. I. Cr, R. R. 

BA. 61Cr. 

■(4) A'arain Das t. Emperor, 49 A. 


792=102 I. 0. 485 = 26 A.L.J.689-D. 
R,8A 81 Cr -28 Cr. L. J. 540=7 A. I. 
Ct.R 634. 

(5) Per Brown, J„ in Ourtiswamy 

V. Ebrahim, 2 Rang 374=84 I.C.439— 
1928 R 28=2GOr.LJ. 295. 

(6) Dwarl-a Prasad ». ilahund 
Satup, 24 A. L. J. 122 (123)=L.R 5 A. 
Cr. 213; Croton t. Qadar Bahhsh, b 
Inkh. 34 (39). 

(7) Raja Rao v. Emperor, (1927) M. 

W. N. 63. 
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s. 195. Prior to the amendments section 195 and section 476 referred to 
two different things. Section 195 reqnired, a sanction or complaint by 
the court for the prosecution of certain offences ; section 476 gave the 
court a quite Independent power to direct a prosecution of its own 
authority and send the case for ttial on the merits to a first class 
Magistrate. As the Code now stands, both the sanction by a court 
and the direct order by a court directing a prosecution are done away 
with, and the procedure, in all cases, is one of complaint by the court. 
Section 195 describes the offences in respect of which a complaint is 
necessary, and section 476 prescribes the procedure under which a com> 
plaintis to bemade(l). Tbesectioo asotiginally drafted was animadverted 
upon by those to whom the Bill was sect /or approval. They made the 
following further amendments and justified them as follows: “The 
changes that we have made id the proposed s. 476 are not of great impor* 
tance. We have provided that a court can act ob application made to it 
or SKO motu and after such preliminary inquiry if any, as it thinks neces* 
sary. For the words “ committed before it or brought under its notice in 
the course of a judicial proceeding" we have substituted " may make a 
comlpaint " fcr " shall make a complaint " and in view of the criticism 
of the words " nearest first class Magistrate " we have provided that a 
complaint should be sent to a first class Magistrate having jurisdiction. 
For the words *' if he thinks fit" in order to give effect to the decision 
arrived at, to our consideration of clause 114, that proceedings under 
s. 476, etc., should be subject to revision, we have introduced words 
"which will make It necessary for the court to record an order "(2). 
The proviso to sub'Section (1) has been added by the Cr. H. Code 
Amendment Act II of 1926. The word " Chief " which occurred in the 
third para, of 8ub<sectioa (I) has been deleted by the same Amendment 
Act. 

Effect of amendment.— Since the Bmendment of this and s. 195 
by Act XVlll of 1923, which came into force on 1st September 
1923, no court can take cognizance of an offence punishable under any 
of the sections of the Indian Pena) Code enumerated in s. 195 when 
such offence is alleged to have been committed m, or in relation to, any 
proceeding in any court, except on the complaint in writing of such 
court or some other court to which such court is subordiDBte(3). The 
consequence of an amendment of procedure is not that all matters 
properly begun under the old procedure collapse and have to be begun 
again under the new procedure, but that they shall be continued under 
the new procedure from the time when the new procedure came into 
force(4). An analogy which is to be drawn. between the terms of the 
present sections 476 and 195 and those of the corresponding sections of 
the old Code is likely to be misleading inasmuch as the procedure has 


(1) Duarha I'raiad v, ifuJtand 
Sarup. 31 A. L. 3. 132 (133)>sL. K. A A. 
Cr.3ia 

(3) Report ol the Joint Conunittce ' 
(1931). 

(3) Jaicahar Lai t. Jaggu Hal, C 
Lsb. «1 -96 L'r. Is J. 1163- 63 1. C. 693- 
A.I.B. 1925 Lab. 3$3. 
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Co\iTt foWowiag Abdul Khndar V, Mee^a Sa}tib{\),h\it & diflerent view 
has been held in the Bombay High Canrt(2) and in the Calcutta High 
Court(3), The last cited case was ccusidercd in Jadu Natidan Singh v 
Etnperori^) and distinguished on the ground that the former 

referred to an offence under section 195 (1) (c) and the latter to 
an offence u'der clause (6) of the same, but was not dissented 

from. In the Madras Court there is a dictum of Sankaran 

Nair, J., in Aiya Eannu Ptllai v. EtnperoriS), that oHences in 
clause (c) of section 195 must be committed by a party, while 
the scope of section 476 is not so restricted. And there^ 

fore it is competent to a court to order prosecution for forgery of a 
person who was not a party to the proceeding in court(6). It seems to 
follow from the decisions of the Allahabad High Court and the Punjab 
Chief Court that a court in taking action under section 476 is not 
restricted, as regards the persons against whom an order 
may be made, to the parties to a proceeding pending before it(7). It is 
competent to a court to proceed under section 476 against a party ' who 
has filed a forged document, whether such document has been actually 
given in evidence or not(8). ' 

Relation of section 476 to section 195.’~-The recent amendment 
in sections 195 and 476 has resulted in connectiDg the two sections 
more closely togethet(9). It is not. therefore, open to a court to make 
a complaint under section 476 in respret of any person other than 
persons who are parties to the proceedings before it(lO). The words "the 
offeoce" referred to in section 195 sub section (1), c)aose(&) or clause (c) 
ID section 476 must be read to conjunction with the wording o/ 
section 195 (1) (c). The only offence which section 195 (I) (c) bars 
from the cognizance of the Magistrate without a complaint by the 
Court is when such offence is alleged to have been^ committed by a 
party to any proceeding before that court, and it is not right to 
divorce these words or take only a part of tbe section in endeavouring 
to discover what the offence referred to in section is(II}. The court 
can exercise its powers under s. 476 only against those who were parties 
to tbe suit before it(12). A person who possibly forged a documei^t 
which was produced in court cannot be proceeded against under this 
section if there be do grounds for supporting that be did so for tbe 
purpose of using it in court aod there is uotbing to show that it was be 


(1) 15 M. 324. 

(3) Zn re Devjai, 18 B. 681 ; In re 
Kethav Narayan, 14 Bom. L. R. 968. 

(3) AJihtl Chandra v. Empress, 23 
C. 1004. 

(4J 37 c. 250-14 C. W. N. S30-10 
0. L J 564-11 Cr. ET J. 37-42 I. C. 710. 

(5) 82 M 

(6) In re Devajl, 18 B. 681 ; In re 
Keshiv, H Bom. L R 368; Drhari 
Lai V Emperor, 20 C r L J 630 ; 
Ejas AU T Emperor, 24 0 l\367. 

(7) Gatiga Earn v. Emperor, 40 A 
34 5 Emperor v Ehushah, 40 A. 116 ; 
Jomdl Khan t. Empress, 13 P. R. 


1897 Cr; Chandra r. Empress, 

23 0. 1004. 

(8) For Brown J. in Gurusuamy 
T. Ebrahim, s Rang 374 (381, 382)= 
36 Cr L 3. 395-84 1. 0. <39 

(9) Guritsicamy v. Ebrahim. 3 
Rai]g.S74— 86 Cr L 3. 295 = 64 1. 0. 
4S9. 

(10) Per Robinson C. J. in Ibid, al 
P.3BO. 

(11) Shtce Phtce r. Ma Me Hinoke, 
3 Kang 48=3 Bur. L. J. 344 -sG Cr. L. 
J, 600 =85 1. 0. 244 

(12) Baheraddy v. Emperor, 28 0, 

W, N. S80. ' 
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complaint, should exercise proper judicial discretion and see that it is 
necessary in the interest of justice. It should be made when there is 
a clear prtnta Jacie case against the accused and the court is satisfied 
that in al) probability a conviction will follow(l). It is easy to imagine 
the iocoDveoience which might be caused if a Munsif or a Subordinate 
Judge or a Judge were to appear before a Magistrate and make a 
complaint on oath in order to lay the fouodation for a prosecution, and 
tbis section has been enacted to obviate the difficulty. The Legislature 
thought It desirable that the procedure to be follower} in cases of 
complaint by a court should be different from that ivhich has to be 
observed by an ordinary compIaiaaat(2). Under section 195, it is open 
to the Court, before which the ofTeoca was committed, to prefer a 
complaint for the prosecution of the offender ; and section 476 prescribes 
the procedure as to how that complaint may hs preferred(3). Tbis 
section can only apply to cases where by reason of a provisioo in the 
Code the Magistrate requires a complaint by a court in order that be 
may take cogmaance of the charge(4). 

Section 476 U supplementary to section 195. — Section 19S is 
not complete lo itself and has to be read along with section 476 which 
prescribes the procedure to be adopted when a complaint has to be made 
in respect of offences mentioned in clauses (5) and (c) of s. 195(5). Both 
under the old Code and the new Code, s. 476 is corollary of s> 195(6). 
The reasoQiQg of the Full Bench of the Madras High Court in 
Goviftda Iyer v. i?<x(7), Is unanswerable upon tbis point. The 
qualfficatioQS meotiaoed in section 195 are to be treated as incorporated 
ID the provisions of this sectioa(8). Hence proceedings under section 476 
cannot be taken against a person who is neither a party nor a witness 
in a suit in respect of abetment of forgery of a document exhibited 
in the suit(9). Under section 195 (1) (c) the offence must have been 
committed by a ' party '. If therefore the offence has been committed 
by a person not a party, section 195 (I) (c) is inapplicable, and it 
follows that section 476 is also inapplicable. Tbis view has been 
approved in In re RamaUngam[lO) by a Bench of the Madras High 


(1) Surendara Nalh t. Kumeda 
Charon. ISO I C 416=6' 0. L. J. 303 
-A I.B. 19S0C S53=lnd Rut. (1930) 

2. ■ I 


Or 0.895; A^amfierurnatv. A^oinoppa. 
3 I r Ca^370 : 2'2nteabaJi Khan 


L. J. 883-35 a-W. N 93=»Iad. Rut 
(1931) Cal. 561 

(S) See a learned article in (1930) M. 
W N erxiT. 

(G) Dalgaunda v. Emperor, 65 B 
4C1(46G) = A I 1C 1931 B 30S=:S) Bom. 
I/. R 296=1931 Cr. 0 601-38 Cr. L. J. 
IOlt-133 T. O. 209 

(7) 49 M. 640-60 I. r. 881-20 Cr. 

L. i 814-9 L W. 421-SG »t. L. J. 
4«8»n919) U \Y. N. 459=36 M. L. T. 
92 r. n 

(R./rr the mott^ of a I alil, 1" '> T,. 
J C13— 4& I I C'li , Git'inda Ititr r, 
i7ex.42 3I .'p 40P n. 

(9) Cfrtrinrfa /f/er t Her 43 M 610 
F. B.-60 I U. 614*30 Cr L J Si4=3 
I,. W. 438-36 31. L. J 446-{19t9> 

M. W. N. 459-86 M. L T. 98 P. 8 
(10) 40 51 100. 


Qr. P.O.— 104 . 
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Certificate Ofiicer acting under section 6 of BengalAct I of 1895 (Public 
Demands Recovery Act)(l); as also a Village Munsiff trying a case 
under Regulation IV of 1816(2); as also a Deputy Commissioner acting 
under s. 5 (ii) or 5 (ni) of the Rules under sec. 240 of tbe Punjab 
Municipal Act (111 of 1911)(3); as also a Registrar of tbe Presidency 
Small Cause Court(4); as also a Mamlatdar holding an inquiry relating 
td Record of Rights(5) ; as also a Judge receiving and dealing with a. 
petition under s. 83 of the Transfer of Property Act{6). 

What are not courts.— An officer in tbe Collectorate directing 
refund of the surplus sale proceeds is not a court(7). A Registrar 
acting under s. 93 of the Indian Registration Act is not a courtCS), 
though there is authority to the contrary also(9). Tbe Official Assignee 
does not become a civil court merely because be has wide discretion in- 
deciding on claims of persons alleging themselves to be creditors of the 
insolvent, or because persons aggrieved by decisions of his can appeal 
to the court from those dectsioas(lO). Tbe Land Acquisition Collector 
or Deputy Collector is not a court(ll): nor is an Excise Collector(12);nor 
is a Collector to whom an application is made to replace a damaged 
stamp(13] ; nor a Commissioner appointed for tbe examination of a 
witness(14); nor is an arbitrator appointed by tbecourt(15). A member 
of Governor’s Executive Council dealing with an appeal presented to 
His Excellency the GoYernor.tn-Couocil.by a lessee of forest against 
tbe order of a Forest Officer ■$ not a court even though procedure 
analogous to that of a legal tribunal Is observed(16). Ao Assistant 
Collector holding a departmental inquiry under tbe Bombay Land 
Revenue Code into the misconduct of a Subordinate is not a court(17). 
A Kalb.Tahsildar acting in tbe exercise of powers under Chapter IV of 
tbe Punjab Land Revenue Act is a Revenue Officer and not revenue 
coutt(l8), but when'a Deputy Tabsildar acts in his judicial capacity as 
a' "revenue court ” a complaint is necessary for patties to proceedings 


piovisioQs of lection 69» ent secUoa (3) ; 
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who used the document ia court(l). 

Civil, criminal and revenue court— This section authorises any 
civil, revenue or criminal court, where tt is of opinion that it is expedi-, 
ent in the interest of justice that an inquiry should be made into certain 
offences, to make a complaint thereof in writtng(2}. The expression 
“ court ” in s. 195 IS of a wider scope than the expression “ civi', 
revenue or criminal court ” IQ this section. This is made particularly 

clear bj- *' »oc r-ji which was made by Act 

XVIII -nd (c) of sub section (1)” the 

term** . ' ■ criminal court.” Obviously, 

therefore, the court is of a wider m:aniag(3). There are courts 
outside the criminal, civil and revenue court. The Election Commis* 
sioners constitute such a coart(4). The Income-Tax Commissioners 
are such a court(5). The officers appointed as special Commissioners 
under Act XXXVII of 1850, to bold an inquiry regarding the conduct 
of a public servant, constitnte a “ court *’ within the meaning of 
s. 195(6). The Calcutta High court in the case of Galstaun v. Baitku 
Behary{7], however, took the view that although the word used in 
section 195, sub section (2). Cr. P. C.. is '* Includes” the courts under 
that section are restricted to those detailed in section 476. According 
to that court the Land Acquisition Deputy Collector is not a court and 
be cannot therefore make a complaint under s. 195(8). A civil court 
exercisiog jurisdictioo under s. 476 does not cease to be a civil court(9)' 
Wbat are courts.— For the purposes of this section a Magistrate 
bolding ao inquiry under section 23 of the Legal Practitioners Act is a 
court(lO). A District Judge when acting under section 22 of the Born* 
bay District Municipal Act, is a ** court” within the meaning of cl. (6). 
So a prosecution for attempting to fabricate false evidence before the 
District Judge wbeu acting to this capacity cannot bs without a com- 
plaint under this sectiOQ(Il). An Income-Tax Collector also is a 
Revenue Court within the meaning of clauses (6) and (c) of this 
sectioa(12). A Tabsildar, when bolding an inquiry as to whether a 
transfer of names in a land register should be made or not, isa court(13}, 
as also a Collector or Deputy Collector exercising the powers of a 
Collector under ss. 69 and 70 of Bengal Tenancy Act(14) ; as also a 


(1) Baheraddy t. Emperor, 38 C, W. 
N. 800 

(a) Banjit d^i^aratn t. Bam Baha- 
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document was filed should be the only Judge that can file a complaint 
under this section. It js a continuing oSence and any court seized of the 
case can send a complaint to a Magistrate under this section(l). A 
successor in n Court is the same court as his predecessor in that ccurt, 
and therefore, the predecessor who has departed for another court can 
no longer be held to be a presiding officer of the first court(2). 

Power after transfer. — The proper authority to make a complaint 
under this section, is not the court which took cognizance and' issued 
process but the court which tried and disposed of the original case(3). 

The only court which can exercise the power conferred under this 
section, is the court which has jurisdiction over the suit In which the 
alleged ofi'ence has been committed, whether such suit was instituted in 
such court or came to its file by transfer from any other court or 
otberwise(4). But in an Allahabad case it has been held that the 
circumstances that a case has passed out of the bands of a court, as, for 
instance, by an order of transfer, after it has been partly heard does 
not deprive the first court of its jurisdiction to take proceedings against 
a witness under this section, nor IS that jurisdiction taken away by the 
circumstances that the second court may have formed a difTerent 
opinion as to the veracity of the witnessfS). 

Transfer of Judge. — A Magistrate who after trying a case, has 
been transferred from the charge of the particular court in which the 
case was tried to some other duly in the same district, is not competent 
to make a complaint in respect of a case which be tried as the presiding 
officer of that CQurt(6). In such an evert the only officer who can 
order the prosecution is bis successor in office m that court. The 
predecessor who has departed for an other court can no longer be held 
to be a presiding officer of the first court(7). 

Complaint by District Magistrate.— U is not legal for a District 
Magistrate to make a complaioc urder s. 211 I. P. C , when ibe loQuiiy 
has been made by another officer, acd the matter has not ccme to his 
notice in the course of a judicial prcceedingtS). This principle 
was affirmed in MD/?s»ddi« V. Basanta Kumar[9), where a Deputy 
Magistrate who bad tried the case was tiansletred from the district 
and the complaint was made by the Disliict Magistrate before whom 
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before him to be proceeded agaiost with reference to a forged documeot 
filed before him, even though inquiry in those proceedings was cod> 
ducted through the Revenue Inspectot(l). ‘ A District Magistrate has 
no jurisdiction to lodge a prosecution for perjury in respect of an affida- 
vit sworn before him as a District Magistrate(2). A Magistrate 
passing an order under section 144 of the Code does so only as a 
“ public servant," and not, a *' court "(3) A District Registrar before 
whom a forged document was produced for registration is not a civil, 
criminal or revenue court, withio the meaning of this section; but in his 
capacity as District Magistrate be can take cognizance of the ofTence 
(section 471, 1. P. C ) under section 190 (1) (c) of the Code{4). 

Successor in-office — The term “court" as used in this section 
is not confined to the Judge who tried the case or the appeal as the case 
may be, but also means and includes the successor-m-office of such 
Judge(S). A complaint under this section by such successor is valid in 
law and is not defective for want of jurisdiction(6). Sections 195 and 
476 make reference to the “ court " and not to the "Judge" or even 
the " presiding officer " of the court. U is clear that, whether the 
Judge or the presiding officer is the same or a different person, the 
court remains the same and it is the court that is competent to make 
the complaiot(7). The same reasons, apply where a court is composed 
of several Judges and the particular Judge who heard the case is 
abseDt(8). But where (here are several Deputy Magistrates at a 
place and one of them is transferred, the Deputy Magistrate who comes 
to fill the gap is not the successor-io-officeof the outgoing Magistrata(9), 
This case is not parallel with that in Ram Ajodhya v. BmperorilO), 
where it is held that (be complaint can only be made by the court m 
question before whom tbe offence is alleged to have been committed, and 
not tbe particular public servant concerned who made tbe inquiry. The 
word “ court " in this section includes the successor or to whose notice 
tbe commission of it was brought in tbe course of a judicial proceed- 
ing(ll). It is not necessary that (be Judge before whom a forged 


(1) In re Afatkaur Shinr.a, 71 I. 
O 63-16 L. W. eSl-1933 U. 67-31 
Cr J 16. 

(2) ZHnaNalh t. WeS Bam, 711. 
C 75-31 A. I.. 7. 83=1923 A. 176-31 
Cr. L. J. 717. 

(3) Nataranja r. Itangaeami, 11 M. 
L.3. 329. 


Me Hmofie, 3 B«ng 18=8 Bor. Xj.J. 
811-85 I.c. 211 = 26 Cr. L. 3. 600-A.I 


Behram v, Bmreror, 05 J. C. 81S— 7 
l*h. 108=19.6 Lah 805-27 Cr. L J. 
776-37 P.L. If 311 5. iforAot AU i. 
Chulani Uufjcin, A. I. B. 1926 Lab. 
391=27 Cr. t.. J. 537-93 T. C. 991 ; 
Puma Chandra ▼. Phalu, A. 1. R 
1930 C. 721-62 C.L. 7.67-31 0, W. K. 
911; /n re Lalit Mchan, 6 Cr.L.7. 
106—5 C. L. J, 176; liegu Singh t. 
Emperor. 81 0 . 651; Pharmaai ▼. 
Aojore. 11 C. \y. N. 119. 

(7) Eajir Singh t. Emperor, A. I. 
B.l938Lsb 769i9)-)01 I.C. 120-29 
Cr. L 7. 1013 : Earam JJakhih t. 
MulChand. 29 P. It. 1679 Cr. 

(8) Molla T. Einperor, 33 C. 193; 
Bahadur y. Eradatullah, ST C C13 P, 
U. ; In re Natcab Singh, Si A. 391. 

(9) Girtsh T. tnireror, ii C CC7. 

(10) 23 Cc. L. J. 19=29 Ban L. R. 
1396 

(11) Khan Mnhatun,ad\. Croicn. I 
Lab. 58; Bahadur r. EradaiuUtth,Vl 
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permsoent one with a perpetual succession of Judges and consequently 
complaJnt under section 195 cannot be made in regard td an o£Fence 
committed before his predecessor(I), 

Court abolished and re-established. — A court once abolished but 
re-established two years later with its territorial limits somewhat cur* 
tai'ed, is not “ such court *’ within the meaning of clause (1) (b), and 
the Utter court has no /urisdiction to make a complaint ia respect of 
no oflence committed before the former(2). 

No delegation of power. — A complaint by the Public Prosecutor 
is not equivalent to a complaint by the court, and it is doubtful whether 
the latter cau delegate the doty of filiogt'Je complaiat(3). 

Power of High Court. —This section gives the High Csurt as a 
superior court full powers to lay a complaint in auy or every case in 
which it appears expedient in the ends of justice to do so, and there is 
nothing in the Code to justify the contention that power and jurisdiction 
is taken away because \a case of a complaint or refusal to lay complaint 
by some subordinate court under this section, an appeal is aIlowed(4-). 
Under the unamended section, it was not competent to the High Court, 
acting under this section, to direct the prosecution of a person for the 
oB'encfl of forgery or abetment of forgery brought to its notice in the 
course of bearing an appeal in a probate case(5). The question has 
been dealt with in the case of Emperor ,v. Qader Baishi^) and Xht 
following extract from the judgment of Sir Shad! Lai, C J. may be quot* 
ed with advantage. “ 1 be procedure of the new section 476 id its ap* 
plication to the High Court is open to serious objections. It is hardly 
consistent with the dignity of a Judge of the High Court that be should 
have to make and sigo a complaint which is to be inquired into by one 
of his subordinates, and that be should be treated and regarded as a 
complainant throughout the proceedings, the only exception being that 
bis examination in'support of the alJegatiops in the complaint baa been 
dispensed with by proviso of section 200. Nor is it fair to the 

accused that he should bo arraigned in a case which has been iostitoted 
OQ a complaint made bya Judge of the highest tribunal aud is to be tried 
by a judicial officer who is subdrdioate to the complainant. There can 

be .U 

bei 

iy ■ ■ 

his conviction is a foregone condosiOD.** In deference to these remarjis 
the proviso has been added which lays down that -a complaint by a High 
Court need not be signed by the Judge himself but may be signed by an 
officer of the court. 

Presidency Magistrate. — The unamended section did not provide 
for the case of aaliffeoce before a court io a Presideucy town. Item* 
powers a court to send a case for enquiry or trial to the nearest Magistrate, 


{\) Jia Lal'i.Phogcmoi, 32 P. B< 
1016 Ct. 

(2) In re 'Avpualla, 16 Cr L. if. 787 
*»-8l I C.643. 

(3) Ctokn T. Gurddlat 19 P. B. 19l7 
Cf. 


(I) Eniptrorv. Syed^Khan, 8 Bang. 
a08*«7 Cr. L. J. 4=01 I.0.36-A.I.R- 
1925 Bang 821. 

(5) la the cistCer of a VaVil, 10 Cr. Xj. 
C 3f=46I. C. 6B0. 

.(6) 6 Lah S4=26P L K. l6S=-27 Cr Ii. 
J, 58 -A.I.B. 1926 Lab 3l2s9l'l. 0. 820. 
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all cases pending before the Deputy Magistrate were placed. But ibe 
decision in In re Ramarao{l) goes the other way. In that case an 
abetment of perjury was committed in the course of an inquiry before 
a committing Magistrate (who w^s a 6rst class Magistrate). While the 
proceedings were pending before him the Magistrate was transferred and 
was succeeded by a second class Magistrate (who bad no power to com* 
mit). The outgoing Magistrate therefore sent the proceedings to the 
District Magistrate. It was held that the District Magistrate has 
jurisdiction to make a complaint in respect of tbs offence, for be was 
** such court ’* referred to in clause (1) (6) of s. 195 and was the officer 
on whom devolved the disposal of committal o! cases m the district. 
A joint Magistrate after dismissing the complaint in a case became the 
District Magistrate; and then ordered the prosecution of the complainant 
for perjury under s. 193 I. P. C. It was held that the order of the 
joint Magistrate as a District Magistrate was bad and should be 
set aside(2). ' 

Power of superior court to make complaint as an original 
court.^The offence under s. 193 1. P. C., is complete when 

the false statement i‘ made in the Court of. first instance and 
it is not recommitted in the appellate court by the production of 
the record or otherwise in appeal, so as to entitle the appellate 
court to make a compUint(3). But a complaint may be made m 
tbe first instance by the superior court, even though do complaint was 
made by the subordinate court before which Ibe offence was com* 
mitt^(4). Tbe High Court baviog jurisdiction over the Magistrate's 
court bas power to make tbe necessary complaint and to direct that the 
order in the case should issue as tbe complaiDt(5). 

New court wKeAer auccesaoT of original coutt.— Tbe court con* 
templated by sections 195 and 476 is tbe court before which tbe offence 
the inquiry of which is contemplated is committed. Tbe circumstacce 
that a district is taken out from a particular Sessions Division and con* 
stituted a new Sessions .Division under tbe provisions of tbe Cr. P. 
Code, does not give the newly constituted Sessions Conrt power to make 
a complaint relating to an offence committed at a trial before a Sessions 
Judge of the original Sessions Division(6). 

Court actlu^ in a different capacity. — A District Magistrate qua 
District Magistrate bas no jurisdiction to take congnzance of an offence 
under section 471 of the Penal Code committed by a party to a pro* 
ceeding in tbe revenue conrt of tbe Collector in respect of a document 
given in evidence in tbe course of an appeal(7}. 

Temporary court. — ^Tbe court of the City Magistrate is not a 


(I)ISB IPO-SOBom L. It. 117. 

(3) JHatluKhan t. ^'mrerori 1 A, 

L. 3 see. 

(3) KomptUa v. Emperor. 41 H. 
767; »e* also TToj'idA/i t. A'wipeior, 
A.I.B. 1934 0 Sll (7)-8 Luck. 63S» 
110. W.M. 190-1931 O L. B. 436- 
IIB I. C 1075- 85 Cr, L- J. 87|. 

(1) /'aturit<7ppa v, Aiinamolot. 27 
II. S33: iJltaiiestcar t. Kamta Pra- 
$ad, 85 A. 90-11 A. L. 3. IL 
(5) Siftd Ehan v. Eagoor, S Bor, 


L. 3. Hl-=26Cr L. 3. 263; Ponnu- 
<amiT. Chorl ulinga. 25 M. 1x3.593 
-II Ct.U3. r.31-ai 1. C. 67*— 1913 

M. W. N. It03-ll IL L. T. 613; 
GuJoIa T. Jamol, 16 Cr L. 3.' 710—31 
1. C.810. 

(6) In re ManeXJal. 99 1. C 61—39 
Bom. L. K. )39(]«A.l R isS'Ccui. 47a 
38 Cr. L. 3. 19. 

17) A'mprrcr t. Jiam Saluxi, 10 A. 
Ill— 16 A. li. 3.CS-19Cr.I. 3. 2C1- 
48 1 . 0 . 617 . 
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permanent one with a perpetual succession of Judges and cocseqoently 
complaint under section 195 cannot be made in regard td an offence 
committed before his predecessor(l), 

Court abolished and re>estabiished. — A court once abolished but 
re-established two j*ears later with its territorial limits somewhat cur. 
tai'ed, is not “ such court ” withio the meaning of clause (1) (b), and 
the latter court has no Jurisdiction to make a complaint in respect of 
an oilence committed before tbe fotmer(2}. 

No delegation of power . — A complaint by the Public Prosecutor 
Is not equivalent to a complaint by tho court, and it is doubtful whetber 
tbe latter can delegate the duty of filing tse compIaiot(3). 

Power of High Court.— This section gives the High Court as a 
superior court full powers to lay a complaint in any or every case in 
which it appears expedieot in the ends of Justice to do so, and there is 
nothing m the Code to Justify the contention that power and jurisdiction 
is taken away because in case of a complaint or refusal to lay complaint 
by -some subordinate court under this section, an appeal is allowed(4). 
Uuder the unamended section, it was not competent to the High Court, 
acting under this section, to direct the prosecution of a person for tbe 
offence of forgery or abetment of forgery brought to its notice in the 
course of bearing an appeal in a probate casein). The question has 
been dealt with in the case of Bt»P(ror_ v. Qader Bakshffi) and the 
following extract from tbe Judgment of Sir Shadi Lai, C J. may be quot- 
ed with advantage. 1 be procedure of tbe new section 476 in its ap- 
plication to tbe High Court is open to serious objectlous. It is hardly 
consistent with the dignity of a Judge of tbe High Court that be should 
have to make aod sigo a ccmplarot which »s to be inquired into by one 
of his subordinates, and that be should be treated and regarded as a 
complainant tbrougbout the proceedings, the only exception being that 
bis examinatiOD in'suppott of tbe allegations in tbe complaint has been 
dispensed with by proviso (no) of section 200. Nor is it fair to the 
accused that he should be arraigned in a case which has been instituted 
on a complaint made by a Judge of the highest tribunal and is to be tried 
by a judicial officer who is subordinate to the complainant. There can 
be little doubt that by reason of tbe circumstance that the complaint has 
been preferred by a Judge of the High Court, the accused person is like- 
ly to enterfaio an apprehension, not altogether without justifichtion, that 
his conviction is a foregone cooclnsioo. In deference to these remarks 
tho proviso has been added which lays down that ^ complaint by a High 
Court need not be signed by the Judge himself but may be signed by an 
officer of the court. 

Presidency Magistrate. — The unamended section djd not provide 
for tbe case of an offence before a court in a Presfdeocy town. Item- 
powers a court to send a case for enquiry or trial to the nearest Magistrate, 


(1) Jia Laly.Fhrgcmai, 22 P. B. 
1018 Ct. 

(2) In re 'AppuaiJa, 7G Ci. L, ?. 7B7 
•-■81 I C.613 

(9) Cioicn T Gu'rdilla, 19 P. B. 1917 

Cr, ' ■ 


(4) Emperor v. Sued ^Khon, 8 Rang. 
808-27 tr. L, J. 4=SI I.C. aS-A.I.B 
1936 Bung 821. 

(6) In the mstW of » VaiiJ, ID Cr. It. 
J. e3F=46I.C.6sC. 

,($)6L8h S4=26P.LE. J68-27 CrL. 
J.98-A I.n. 1926 Lah S12=9n- 0. BCO. 
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namely the Presideocy Mac^istrate, was not a Magistrate of tbe 
first da^s(I). The section as amended makes it clear that a Presidency 
Magistrate is a Magistrate of tbe first class for the purposes of this sec< 
tion, vide para. 3 of sub-section (3). In this para., as originally framed by 
the Amendment Act of 1923 the nords were '‘Chief Presidency 
Magistrate,” but the word 'Chief* has been omitted by the Cr. P. 
Code Amendment Act, II of 1926. The reason of omitting the word 
'Chiel* is thus stated in the Statement of Objects and Reasons(2) : "This 
amendment proposes to make all Presidency Magistrates, Magistrates of 
the first class for the purpose of section 476 (l). At present, if a Chief 
Presidency Magistrate wishes to take action, it is necessary for him to 
send the case to tbe first class Magistrate outside the presidency town, 
becaose tbe other Presidency Magistrates are not first class Magistrates 
for tbe purpose of this section.” Such a difficulty arose io tbe case of 
Mackay V. Btiiperor{i). In this tase the Chief Presidency Magistrate, 
Calcutta, being of opinion that a witness in a trial before bim bad been 
guilty of perjury made a complaint in writing under s, 476, Ct.P.C., and 
forwarded the same to himself as the Chief Presidency Magistrate, and 
immediately afterwards transferred the same to the third Presidency 
Magistrate for disposal, who committed tbe accused to tbe High Court 
Sessions for trial. It was held that although technically the Chief Presi- 
dency Magistrate made a mistake, tbe procedure adopted by bim was 
substantially correct as he made tbe complaint and received it, and io 
the absence of any prejudice caused to tbe accused, it was nothing worse 
than an irregularity which could be disregarded. A Presidency Magls* 
tratemay make a complaint as required by s. 195 by virtue of this 
section where tbe same offence has already been made tbe 8ubject«matter 
of a complaint meotiooing other petsoas(4). 

Complaint at the Instance of private person, when to bo 
made. — Since 1923 proceedings under this section are uken by the 
court only in the interests of Justice when it thinks fit to do so. It is 
not now open to a private person to take proceedings after taking the 
sanction of tbe court under s. 195. A private person may move tbe court 
but it is for the court to decide whether to take action and initiate the 
praceediDgs(5). Proceedings under this section should not be under- 
taken on the application of private persons unless tbe prosecution is 
clearly in the interest ol tbe state and is reasonably certain to result 
in a conviction(6}. A complaint in respect of a forged document may 


ra) Oasolte at iDdia, 1925. Part V. p 
816. 

(3) 69 0. 860«-80 0- W. N. 370-87 Cr. 
L. J. 685-93 1. C. 33-A. I. B 19V6 
Ca]. 4T0—1S 0. L. J. 610 
fO Sujauddin t. Ltnperor, 83 C. W 
N. 313—30 1 r 1/ J. 1031 - 119 I. C. 381* 
A. 1. B. 1029 I’al 212=lDd. Bui. (1929) 
C«1 799. 

(6) Hatn SoTup v. ilehr Dtf.A.I.B. 
1980 LttU. 672-1980 Cr. 0. 917- 


81 Cr. L. J. im-m I. 0. 189 
—81 P. L. B. 810 ; (such person can 
cot make an application for transfer); 
Baijoo ». BtnpTts^, I. U. 150 : 

Queen, 23 W, R 89 Cr. ; ^dhomtned 
V. Ktnpresi, 23 U. 632 ; Gcrrindan t. 
Bmprets, 7 M. 231. 

(6) ShanXar SaTiai ». SmpfTor. 125 
1 O. 633-31 Cr. L. J. 931— A. I. K. 
1930 0.101-70 W. N. 633 : Jodunon- 
dan ». A’mperw, 87 C. 950; JJandar 
f £tnperor,H 1.0. 655—21 Ir. L. 7. 
E23 ; agsinst a particular person named j 
Amor ,VflfA t J/omro;. 9 Lab. 63. 
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be made'by the court under this sectioo, even when it is moved to do so 
by a person who was not a party to the proceedings in which the 
document was used. The court is authorised to tahe action either on 
application or otherwise(l). But though the court allows it» jt is -very 
reprehensible to allow a party to a civil litigation to prosecute bis 
opponent for forgery in respect of a document produced in the civil 
case(2). A private complaint can be made against a person who abets 
an offence for which the court’s sanction should in the first pla'ce be 
obtained under s. 195(3). A person may be called upon under this 
section to show cause why be should not be prosecuted in respect of 
an offence to which this sectioo is applicable even though a previous 
proceeding under this section at the instance of a party has been 
dismissed for non-prosecution(4). A Magistrate is not bound down for 
ever, if on the request of a particular individual be does QOt feel 
inclined to proceed against a witness who has perjured bimself. He 
may sKo molu take action or another person may be able to 
induce him to take proceediogs(5). 

Complaint by court, when to be made.— The power conferred 
by this section on courts should be exercised with great caution and 
care and with due regard to the evidence on which the order is sought 
tn be based. An order under this section directing the prosecution of a 
person for forgery should not be made on the basis of a piece of 
evideoce which is inadmissible and which cannot be legally regarded 
as evidence at ail, especially when there is positive legal evideoce 
against it(6). Exceptionally strong reasons are required to justify 
an order under this section in cases where the complainaot has not 
been allowed to adduce the whole of bis evideoce in support of his 
complaiat(7). Before a court is justified in making an order under 
this section it ought to have before it direct evidence fis«Dg _the 
offence upon the person whom it is sought to charge 5 it is not sufficient 
that the evidences the earlier case may induce some kind of sus- 
picion about bis guilt(8). An order under (bis section should not be 
passed unless there is a reasonable probability of conviction(9). Where 
a prosecution is bound, to end in a failure, a court should not give its , 
sanction to it under this section(IO). Before a judge complains against 
a person under this section be most be convinced in bis own mind that 
the trial will end in a conviction. It is not proper practice to adopt to 


(1) Sarelenshna v. Emperor, 8 Pat. 
736-11 i at L J. 75-9 Cr. law. 633- 
1929 Pat 313. Ab to efiect ol withdrawal 
of application andec 8. 476 as consider* 
atioQ for reference to arliitratioo, see 
Sustain Ismail, A. 1, B. 1935 
B 10 

(2) Bhagiratli v. Jlam Narain, 
A. J. B 1930 Pat 191-120 f. 0. 45-30 
Cr L. J. 1144 

(3) Assudo Mai r. Isardas, A. I. B. 
1934 S 78(1). 

(4) Harekrishnay Emperor, '8 Pat. 
736-11 Pat. L. T. 76-2 Cr. Law. 633- 
1929 Pat. 242 

(5‘ Nanhat Khan t. Emperor, 
A. I. B.183S Feeh. 1. 


. (6) Peary Lai ». Emperor, 76 1 0 
148=21 A. L. 3. 399-1923 A 601-24 
Ce. li. J. 300. 

(7) Maqbul Ahmad r. Crown, 2 
Lah. L. J. 839. 

(8) Adafctbai v. Parbatibai, 116 1. C. 
174=30 Cr. Jj. J, 407. 

(9) Mandar v. Emperor, 74 I. 0. 
655 — 24 Cr. L. J. 833, Jadunandan 
Singh v. Emperor, 87 0 250-4 I. 
0 710-10 C. L. J. 664=14 C. W. N. 
830 ; Chandan Lai v Emperor, lO 
A. I Or. E. 238. 

(10) Sube Khan t. Emperor, 1927 
Lab. 362=28 Cr L. 3. 29d-JC0 1. 0. 
373. 
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□atnely tbe Presidency Magistrate, was not a Magistrate of the 
first class(l). The section as amended makes it clear that a Presidency 
Magistrate ts a Magistrate of the first class for the purposes of this sec- 
tion, vide para. 3 of sub-section (3). In this para , as originally framed by 
the Amendment Act of 1923 the words were “Chief Presidency 
Magistrate," but the word 'Chief’ has been omitted by the Cr. P. 
Code Amendment Act, Tl of 1926. The reason of omitting the word 
’Chiel’ IS thus stated in the Statement of Objects and Reasons(2) : "This 
amendment proposes to make all Presidency Magistrates, Magistrates of 
the first class for the purpose of section 476 (l). At present, if a Chief 
Presidency Magistrate wishes to take action, it is necessary for him to 
send tbe case to tbe first class Magistrate outside the presidency town, 
because tbe other Presidency Magistrates are not first class Magistrates 
for the purpose of this section." Such a difficulty arose in tbe case of 
Mackay v. £mperor(3). In this case the Chief Presidency Magistrate, 
Calcutta, being of opinion that a witness in a trial before bim bad been 
gtiiUy of perjury made a complaint in writing under s. 476, Ct.P.C., and 
forwarded the same to himself as tbe Chief Presidency Magistrate, and 
immediately afterwards transferred the same to tbe third Presidency 
Magistrate for disposal, who committed tbe accused to tbe High Court 
Sessions for trial. It was held that although technically the Chief Presi- 
dency Magistrate made a mistake, tbe procedure adopted by bim was 
substantially correct as be made tbe complaint and received it, and in 
tbe absence of any prejudice caused to tbe accused, it was nothing worse 
than an irregularity which could be disregarded. A Presidency Magis- 
trate may make a complaint as required by s. 195 by virtue of this 
section where tbe same offence bas already been made tbe subject-matter 
of a complaint mentiooing other persoQs(4}. 

Complaint at the instance of private person, when to be 
made.— Since 1923 proceedings under this section are taken by tbe 
conrt only in tbe interests of justice when it thinks fit to do so. It is 
not now open to a private person to take proceedings after taking the 
sanction of the court under s. 195. A private person may move the court 
but it is for tbe court to decide whether to take action and initiate the 
proceediDgs(5). Proceedings under this section should not be under- 
taken on tbe application of private persons unless tbe prosecution is 
clearly in tbe interest of the state and is reasonably certain to result 
in a conviction(6}. A complaint in respect of a forged document may 


(1) Ktdar Nath Em^eor, S Cr. 
L. J. B20—8 O. L. J. 857 I Emperor r 
‘Arfifrcm, 0 Boxn, L. B. li60“6 Cr. 1..4. 
826. 

(2} Qaectto India, 1925, Part V, p 
315. 
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Cal. 470-.13 0. L J.810. 
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have given a concurrent finding that a will is a forgery, it cannot be 
said that the court has not acted with due care and caution and without 
considering whether there is a probability of the prosecution ending in a 
conviction(l). , 

False claim.'.—However desirable it may be that persons who 
knowingly make false claims in court should be punished, as 
,tbe Jaw provides in s. 209 of the Indian PeoaJ Code, there is 
need for discretion in directing prosecu(ion(2). The mere dismissal 
of a suit to the absence of a clear finding that the suit was false 
and was brought with intent to injure the defendant, is. not a 
justification for directing the prosecution of the plaintiff nnder this 
sectioD(3). A complaint for a prosecution for bringing a false and 
fraudulent suit should not be granted when the plaintiff has been thwarted 
in bis attempt to establish the correctness of bis claim(4). A complaint 
for prosecution of a decrea*botder under this section for failing to give 
credit to execution for a sum paid to him should not be withheld, merely 
on the ground that the judgment-debtor making the payment has not been 
prejudiced or that there is not satisfactory proof of the payment on the 
file(5). But no prosecution is called for if there is a mistake through 
misunderstanding and not fraud(6). Where a person after having a 
claim disallowed in one court obtains an decree in respect of 

the same from another court, the institutioo of the second suit, and the 
obtaining of decree by fraudulent means, cannot be held to be an offence 
committed in relation to proceedings in the first court, so as to 
enable it to take action under this section. The action to be regular 
should be taken by the second court, or by the court to which both courts 
are subordiGate(7). 

Is of opmioa.''>It is absototefy essential to the val/drty of an 
order under this section that the court which passes the order should 
apply its mind to the matter upon its merits. Where a Sessions Judge in 
making an order under this section purported to act not of his own 
accord but at the direction of a Judge of the High Court, it was held that 
the order of the Sessions Judge was erroneous and the direction of the 
High Court amounted only to this that the Sessions Judge should look 
into the matter and order prosecotioo on bis own initiativelS). So, also 
where a Munsif having been directed by the District Judge sanctioned 
prosecution of a party under this section, and it appeared that the case 
did not come before the Judge in the course of a judicial proceeding and 
that the offence was not committed before him, it was held that the order 
was without jurisdiction, inasmuch as the order was nominally bis, 
but the " opinion ” was the “ o(noioa ” of the District JudgB(9). But 


(1) Thohala Seshamma t. YeUairi, 
27 Ct. L. J. 280 (a83)«03 1.0,456=23 
L. Vf. 863—A.-I. R 1036 Slad, 338. 

(2) Baisatchi ▼. Empress, 38 P. B. 
1688 Cr. 

(3) Chakauri Ram v. Emperor, 54 
1. 0. 686 = 21 Cr. L. J 153; Pubhe 
Prosecutor v. Ramnandau, 81 J. C 
095=22 Cr. L. J. 467. 

(4) Khairali Ram t. Crou.'rt, 3 lAh. 
L. J. 537 

(5) Bur Singh t. Jehar Singh, 18 
Cr. L.J. 619=39 1. 0. 937-63 P.IfcR. 


1917=4 F.W.B, 1917 ; lee also Chiman 
Lalv, Mohyuddin, 69 P. h. R. 1011= 
69 P. W. B. 1911 Or. 

,(6) Daya Ram Emperor, 23 I, C. 
4^1=11 P W. K. 194 Cr.=64 P. X, Jt. 
1914=15 Cr. I,. J. 263. 

(7) WisJmuRamv Emperor, 90 1. 
0.660-26 Cx L.J, 1588=7 lah. L. J. 
341-A I.R. (1925>lah.er4=6Lab 445. 

(6) Ghanarm Rai t. Emperor, 21 
A. L. J. 930. 

(9) Jitaeul Hasan t, Emperor, 6 A. 
I<.J. 924. 
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prosecute persons under this section lu mere matters of oath against 
oath(l]. A court should not make a complaint for a prosecution under 
s. 211, I. P. C, where there are not sufficient materials before it 
to show that there H a prima facte case against the accused. The 
mere fact that a complaint was dismissed by a Magistrate summarily 
under section 203, Cr. P. Code, wll not throw the burden on the 
complainant to prove that his complaint was a reasonable and honest one, 
and justify a complaint by the court for a prosecution for an offence 
under this section(2). The fact that the complainant fails to prove 
her case is by itself cot sufficient to make a complaint under s. 211 , 
I. P. C. It must be established satisfactorily in the mind of the 
Judge or Magistiate that the complaint nas made with intent to cause 
injury or that it was fatse(3). Mere acquittal of the accused person 
against whom the charge was made is not sufficient for a prosecution 
under section 211,I.P-C.(4). But a Judge acting under this section is not 
debarred from making a complaint if satisfied that there is a 
facie case merely because an order was previously passed dismissing for 
noD-prosecution the application of a particular party under this 
section (5). 

Civil crtscs. — An order by a civil court directing the prosecution 
of both paitiesto a suit for forgery, without determining which of 
them is prma facie responsible for the forgery. Is illegal(6). The 
power given by this section should be exercised with care and due 
coDsideration. It is not to every instance in which a party fails 
to prove his case, that the Judge who has decided against him is 
justified in excercisicg the powers conferred by this section. Judges 
should bear in mind that criminal prosecutions are frequently suggested 
by successful liugaots merely to prevent an appeal in the civil suit ; 
and they should be careful not to lend themselves to such suggestions 
too readily. The Judge should also recollect that when they proceed 
under this section, the responsibility for the prosecution rests upon the 
Judge entirelyf?). Where a civil court initiates a criminal prosecution of 
its own motion, it should see that tbire is ground for inquiry. U is not 
necessary for the purpose that the court should go minutely into the 
evidence recorded in the suit. It is sufficient ; if that evidence discloses 
a reasonable foundation for a criminal cbargefS). Before a person is 
asked to stand bis trial, it must be fairly clear to the sauctioning authority 
that there is a probability of a conviction being had(9j. Where two courts 


(1) In re VenltatatKami, 106 I C. 
83l«-26L. W. 479=9 A. l.Cr. B. 183— 
89 M. L. T. 4U—A. 1 B. 1937 M. 996= 
28 Cr h J. 3007. 


led. Bui. (1930) Pftt. S3-31 Cr, L. J. 
143- U Pat. L, T. 75. 

(6) Amar Nath r. Mam Jlai, 2 L»h 
63-61 1 C. 67-22 Cr. L. J. 329. 

(7) Queen t. Baiioo Lai, 1 C. 4S0 
(4&5>456). 

„ (8) Stey. of State t. Sanyili Vira, 
a Weir, 687. 


IM Ilore A'rw^Jio v Emperor, 120 
I. r, 629-S Pal. 786-1039 Pat 213= 


(9) Emperor ». Kari Venkanua, 31 
M. L. 3. 410 (451); A/imirtcamw t, 
Itafaratnam, 41 M. fj. J. 774 at p. 778 
-72 1 C. 810=16 L. W. 565-A. 1. B. 
1923 M. 136=45 M 928-21 Ct. L. J. 
SIO. 
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sufSdent that tbe court arrives at such an opinion and also that* 
there is a reasonable prospect of the couvictioo of the accused there 
being sufficient evidence to support prosecution. Whether the evidence 
is believed or not or will ba suffideut to justify tbe conviction of 
the accused is quite another matter{l). Even though a Judge 
making a complaint om.ts to record a finding under this section that 
it was expedient in tbe interest of justice to complain, if tbe order 
making the complaint sets forth the particulars iu respect of which 
be considers the false evidence was given and the nature of the proof 
that that evidence is in fact false, these particulars though embodied 
in tbe same document serve the double purpose of a finding and a 
complaint should be held sufficient to comply with the requirements 
of this section(2). In cases where the ofTence is of considerable 
gravity ; it will be manifestly unreasonable to take tbe view that tbe 
court can have directed a complaint without considering whether it is 
expedient in the interest of justice so to do, merely because the 
Qourt has failed to record a finding to the effect that it is so ex* 
pedieat(3). It is not expedient in tbe interest of justice to start any 
yague prosecution when there is absolutely not a shred of evidence to 
jjjake out even a prima facie case (4). 

Offence referred to in s. ' 195 (1) cIs. (6) and (c).''Sub-sec* 
tioQ (1) of this section does not authorize a complaint with reference to 
offences described in section 195, $ub*sectioD (1), clause (a) committed 
in or in relation to a proceeding in a court. Tbe jurisdiction to 
make a complaint under sub’Section (1) is limited to such cases as are 
provided for in sub'Section (1), clause (b) or clause (c) of 
8. 195 only(5). Therefore, tbe action of a Muosif in making a 
complaint of offences under sections 183 and 185 of the 
Indian Penal Code and purporting to have done so under this 
section IS ultra vtres and wholly without k‘jurisdictioo(6J. Tbe 
nlTence under s, 409, Penal Code, is not one of tbe offences referred 
to in 3. 193 or s. 476 and so a civil court has no jurisdiction to take 
proceedings under s. 476, in respect of such an offencef?). An offence 
under s. 174 of tbe Penal Code is oot one of tbe offences for which a 
court can make a complaint under this sectionfS). Hor does this 
section apply to an offence under s. 188, Penal Code(9) or under 
s. 403(10). Whether tbe offence be one mentioned m s. 195 (1) (6) 


(l) Naurang Jlai v. Emperor, A. I. 
E. 1930 Lah 347—137 I. C, 85g*=33 Cr. 
L. J. 60-1930 Cr. 0. 395. 

(3) Nambemmal Chetty r. NaiU’ 
ioppo.SaL. W. 61S-3 Mad. Ct. Caa. 
370. 

(3) v. Chandra Kanta, 

sa 0. 96S-A I. B, 1931 C. 760-33 t’r 
li-J 1936=131 I. C. 914=1931 fr. C. 
1006. 

(1) Kithan Dutta v. Emperori A. I. 
B. 9131 O. 877=11 O. W. N. 1058-1931 

(5) Emperor v. Ram Nath, 3 Luck. 
395 =3 0. W. N 757. 

(6) Ibid. 


0, L. R. 707-161 1. C. 890 ; Ali Nagi 
V. Baqridu, A. I. H. 1934 A. 1065—4 
A W. «. 849=32 A. L, J. 870-162 I. 0, 
34—1931 All. L. R.S28 

l7J Indarjit .^irigA ». Emperor, 9C 

1. a626=3 0. W.N.618=97 Cr. L. J. 
974 — 1 Luck 537. 

(8) Honey T. Emperor. Ill I. C. 
672— 6 Raog 539-39 Cr, Zj. J. 919— A. 
LB. 19^8 Raoe. 996. 

(91 E\n Muhammad ▼. Bmperor, 
111 I. O, 461=39 Or li. J. 877=99 P. 
L. B. 617- 1939 L 378=10 L.231. 

(10} Arumugam v. Vtiya hakshmi, 
3 Mad. Cf. Cas. 333. 
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the proceedings are not vitiated by the mere fact that the Distric 
Judge has directed the Munsid to institute the proceediag(l). Where a 
Subordinate Judge acting upon the report of a Bailiff, gave sanction 
for the prosecution of the persons who obstructed him in executing 
a warrant of attachment, without making an inquiry of his own it 
was held that although the Subordinate Judge would have done 
well had he complied with the requirements of this section, it was 
not necessary to interfere in revisioa(2). 

" Expedient in the interest of justice." — In sanctioning a pro* 
secution under this section the court has not only to consider whether 
there is a ^riina /ucie case, but also whether it is expedient in the 
interests of justice to sanction prosecution(3), A court should ex- 
pressly find that " it is expedient in the interests of justice " that an 
inquiry should be made under this sectioa(4). But the absence from 
the record of an express finding, that it was expedient in the interests 
of justice that an inquiry should be made, will not necessarily 
invalidate the complaint. The court need not repeat the exact words 
of the section. It is sufficient if the record shows clearly that the 
court has applied Its mind to the question of expediency and has 
come to a conclusion that an inquiry is expedient. A finding that 
there is a />rima/(TCie case or that statements are contradictory may 
not be sufficient. But a finding that the evidence given was false, 
followed by a complaint might be sfficient to raise the inference that 
the Judge found that an inquiry was expedieat(5). In some cases it 
has been held that there must be an express finding by the court 
that it is expedient "in the interest of Justice" that an inquiry 
should be made into the oSenceffi). But the words " expedient lo 
the interest of justice " are not a formula or incantation which must 
of necessity appear in every order made under this section. This 
section merely requires that the courts concerned should be of opinion 
that the interests of justice render it expedient that an inquiry should 
be made into any offence referred to in s. 195 (1) (bl or (c). It is 


( 1 ) Awaih Bthnn Lai v. Emptror. 
20 Ct L J 274-60 I. 0. 162 

(1) Emperor^ Sada^hxo, Kit. Un 
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OfHcer and not in tbe course of a judicial proceeding (1). Tbe most 
mportant element in this section is that tbe offences referred to in 
iectioD 195 should either be committed in tbe course of a judicial 
proceeding, when that court may proceed as provided by this section(2). 
Where a witness for tbe prosecution sent a telegram to tbe District 
Superintendent of Police that tbe accused with certain others not 
charged stabbed the deceased and the telegram was exhibited in tbe 
murder trial the fact that it was exhibited and filed does not make 

tbe contents of it a matter 'in relation to tbe proceeding* so as to 

give tbe court jurisdiction to take action under this section 
against tbe witness of an offence under section 211, 1, P. C., 
against those not chargedO). Where a complainant institutes a 

complaint under sections 392 and 384 of tbe Indian Pena] 

Code against a number of persons including one A, and the court orders 
tbe police to make local investiiratioa and on receipt of police report, 
transfers the case to a court of Bench Magistrates for trial of two persons 
only under section 384 of tbe Indian Penal Code and A is not the 
person to be tried in that proceeding, on tbe subsequent dismissal of tbe 
complaint by the Bench Magistrates against tbe two accused persons, 
the Bench Magistrates cannot entertain an application by A under this 
section asking for the prosecution of the complainant under section 211 
of the Indian Penal Code for having falsely charged A of offences under 
sections 392 and 384 of tbe Indian Penal Code. It cannot be possibly 
said that so far as A is concerned any such offence as is referred to in 
this section was committed by tbe complainant in relation to any pro- 
ceedings in tbe Court of Bench Magistrates(4). Where information of an 
offence laid before the police is followed by a complaint to tbe court 
based 0 I' " * .. .u.,, 

tained i' • • . • ' • 

tigated ^ ■ 

complai . . ' I ' • 1 • ■ ■ , . • 

sanction or on the complaint of tbe court which made tbe said invest!- 
gation(5). The words “ in relation to ” in this section are suflicienlly 
wide to cover a case where tbe offence complained of is actually corn- 


committed for trial and tbe Sessions Court is, therefore, competent to 
make a complaint in respect of such offence under this section(6). A 
complaint under this section for the prosecution of a person for an ' 
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650=25 0 L. J. 69-20 C. W. N. 1347=- 
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or (c) it must appear to have been committed in or in relation to a 
proceeding before the court that makes the complaiDt(l). Under the 
old law, the offences which fell under this section were those which 
were committed before the court or were brought to its notice in the 
course of a judicial proceeding. The wording of the present section 
is now changed. Where an affidavit was hied before a Munsarim of 
court the statements in which the Judge held to be false or exaggerat- 
ed, it was held that the matters contained in the so-called affidavit bad 
not taken place before the Judge and he could not direct the prosecu- 
tion of the deponent for perjmy(2). Under the unamended section 
it was further held that the words “ brought Under its notice ” were 
wide enough to cover an ofTence which may have been committed 
in another forum and on seme previous occasion, but it must be an 
offence brought under the notice oflfaeccurt holding the irquiry(3). 
Under the Section as amended tbe offence need not have been committed 
before the court and it may have been committed before the proceed- 
ings began. But It is indispensable that It must in some manner have 
affected those proceedings or been designed to affect them or come 
to light m tbe course of tbem(4). This section is conBaed to tbe 
enact offences, referred to m s. 195 so that the offences in s. 195 (1) (c) 
must be offences alleged to have been committed by a party." The 
court has, therefore, no jurisdiction to sanction prosecution for offences 
referred to in s. 195 (1) (c) of a person who ss cot a party to any 
suit or proceeding before it(5). Aoy body, however, can complain against 
an abetter of the offences mentioned in s. 195 (I) (c) and there is 
no question of the court itself complaicing qua court under «. 476 
but then s. 200 (o) will not apply(6). In respect of offences enumerated 
in s. 195 (1) (6), the powers of the court to complain are not cocfiDed 
only to tbe parties before it(7). 

In relation to-— An essential ingredient foi tbe exercise of powers 
under tbis section by any court is that the offeuce should have been 
committed in or m relatioo to proceedings in that courtfS). A 
District Magistrate has no jurisdiction to take action under this section 
ID respect of an offence which is brought to bis notice by a Police 


(ll Subbaraytidu v Gapayya. A I. 
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the charges preferred against the school master were untrue and also 
that K was responsible for the letters, ordered the prosecution of K 
under section 182, Indian Penal Code, after giving him time to show 
cause against the order, held that as proceedings which came before the 
Deputy Commissioner as Chairman of the District Board were not 
Judiciai proceedings, he could not be deemed to be acting under this 
section, and the order was bad and must be set aside(l). Where a 
District Magistrate called for the records of a case before a Sub> 
Magistrate in bis executive capacity for the purpose of enabling him to 
ascertain whether an application for an inquiry into the conduct of a 
Police Officer should be granted or not, and sanctioned the prosecution 
of the Police Officer under s. 193. Penal Cede, it was held that there was 
□0 judicial proceeding for the purposes of s. 476(2). Where a District 
Magistrate directed the prosecution under s. 211 of the Indian Penal 
Code, of a complainant, whose case bad been beard and determined by a 
Magistrate of the first class, it was held that the order of the District 
Magistrate must be taken to have been made by him as bead of the 
police in respect of an ofl^ence committed before a Police Officer, and, as 
such, was a good order. It could not be regarded as made under 
s. 476, that section only contemplating cases where an offence is com* 
mitted before the court passing the order, or is brought before its 
notice in a judicial praceediog(3). In another case where a District 
Magistrate directed the prosecutlou under s. 211 of the Indian Penal 
Code, of a cooiplainant whose case bad been beard, and determined by 
a second class Magistrate, it was held that the order was illegal as the 
matter was not brought under the notice of the District Magistrate " in 
the course of a'judicial proceediDg"{4). In another case of the same 
court It was held that it was not competent to a Magistrate to treat 
as a complaint, and found thereon such procedure as would naturally 
follow on a complaint, tnclodiog a prosecution under section 211 of the 
Indian Penal Code, a statement, which was made to him extra-judicial* 
ly and without any intention or desire that it should be taken as a 
complaint, but merely in reply to a question asked by the Maglstrate(5). 
An application for transfer of case was made to the District Magistrate 
on behalf of the accused through one /. Meanwhile / went to the 
District Magistrate’s bouse and told him that he bad given Rs. 1,500 to 
the Magistrate’s father and bad subsequently received the money back, 

T — jrt and recorded bis statement 

ordered bis prosecution under 
s held that the statement made 
by J was entirely unconnected with the application for transfer and 
the offence for which J's prosecution had been ordered was not one 
committed before the District Magistrate or brought under his notice in 
the course of a judicial proceeding, and he was consequently not com* 
petent to pass an order under this section in respect of that statemeot(6). 


( 1 ) Emperor y. KutiKor Bahadur, 
23 O. 0 136. 

(3) PiUai t. District 
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(6) Jiu'an Singh y, Crown, 3 Lah. 
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offeace noder section 193 of the Penal Code should not be made where 
there is nothing to suggest that the accused committed the olfence com- 
plained of in or in relation to a proceeding in any court(l). The 
accused renders himself liable to prosecution for perjury if he makes d 
false statement in his afiidavit which he hies in court in support of his 
application for transfer of his case(2). The contrary view taken in the 
undernoted case(3) is no longer tenable. The words “ m relation to 
any proceedings" in clause (6) are very general and wide enough to cover 
a complaint made to a court on which no proceedings may have been 
commenced by the Magistrate(4). Therefore, sanction (complaint) is 
necessary for the prosecution of a person for abetment of perjury, 
though, the main case in which the false evidence was intended to be 
given was not then commenced but was in contempIation(S), A com- 
plaint* charging a person with offences under sections 193 and 471 
Indian Penal Code, alleged to have been committed in proceedings 
before an arbitrator, under the order of reference made by a court 
cannot be entertained without the sanction of the court according to 
section 195(6). 

Proceedings in court — An offence committed in connection with 
an application for copies of the judgment and decree in a case, 
being an offence committed in connection with proceedings in a court, 
a complaint under ss. 195 and 476 from the court is necessary 
for the prosecution of the offender and the only court competent to file 
such a complaint IS the court to which the application is made or a 
court to which it is subQrdiDate(7). A proceeding within the meaning of 


IS not a proceeding in coutt^v;. vVuere a person made a complaint 
to a District Registrar against the conduct of a Sub-Registrar, alleging 
that the latter bad delayed to register a document presented by him, and 
the District Registrar, after bolding a departmental inqury, was satisfied 
as to the falsity of the complaint and sanctiooed bis prosecution for an 
offence under s. 182 I. P. C., it was held that the inquiry held by the 
District Registrar being a departmental inquiry, s. 476 did not npply(lO). 
Where a Deputy Commissioner, after making departmental inquiries as 
Chairman District Board regarding certain anonymous letters received 
about a school master, and after calling for a report which showed that 
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for trial under section 211, I. P. C, heJd, that tbe proceedings con* 
ducted by him fell within the description of judicial proceedings, given 
in section 4 cl. (m), and that he has power to take proceedings under 
s. 476(1). 

Proceedings need not be judicial.— Under this section as amended 
in 1923 it is not essential that the proceeding in respect of which 
action is taken should he of a judicial character. Where a document 
comes to the notice of the.court io relation to a proceeding before it 
and it appears to tbe court that it is not genuine and that an offence has 
been committed the court is competent to take action. Tbe fact that no 
action could be taken under this section as it stood prior to its amendment 
and tbe proceedings bad accordingly to be dropped before inquiry was 
made, does not preclude action under the section as amended(2). 

Inquiry by court without jurisdiction. — A court making an 
inquiry without jurisdiction is not competent to pass an order, under this 
section, for the prosecution of a witness for perjury committed during the 
course of such inquiry even though tbe court honestly believed it bad 
jurisdiction and tbe parties did not object to it, inasmuch as tbe proceed* 
lags in the inquiry are not ‘ judicial proceedings ' (3). Where, therefore, 
tbe petitioner laid a complaint before tbe Magistrate against a Police 
Officer charging him with various offences of wrongful conhnement, extor* 
tioo, mischief, etc., and tbe Magistrate who took cognizance of the case 
made it over to aootber Magistrate with a direction that tbe latter would 
make a local inquiry and then dispose of tbe case, and tbe Magistrate to 
whom tbe case was so made over made a local inquiry and after examin- 
ing witnesses dismissed tbe complaint under section 203 and made so 
order under this section for the prosecution of tbe petitioner, 
the order was held to be illegai(4). Where a person made a 
complaint of criminal trespass alleging an intention to tbe accused, and 
the police, although finding that the intention alleged was not true, 
stated that they believed the charge of trespass, and tbe complainant 
did not desire to take further proceedings against the accused, held, that 
tbe Magistrate was not competent to order, under this section, tbe prose- 
cution of tbe complainant under s. 211, 1. P. C., for making a false 
complaint on taking evidence, as there was no judicial proceediQg(5}. 

Power* to take action in a pending case or appeal. — Before 
prpsecutioD can be properly directed, tbe proceedings in tbe original 
complaint must have terminated in a regular mannerfe). It is not 
desirable that a Magistrate should take proceedings under this section 
against a witness in tbe case before the close of tbe trial. Such action 
is eminently calculated to intimidate subsequent witnesses nod defeat tbe 
object of tbe ttial(7). The proper time for taking action against a witness 
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Wbere a person escaped from the lawful custody of a servant of a 
civil court tbs offaice (escape from custody) was not committed in 
relation to any proceeding to court; consequently this section does 
not apply, and the proper procedure ts that the servant of the court 
should file a complaint m the ordinary way(l). There are many such 
instances to which it may be conventent shortly to refer in the note 
below(2). 

Proceedings held to be judicial proceedings Proceedings in 

execution of decree are judicial proceediugs ", and therefore a court 
has jurisdiction to pass an order under this section, with reference to 
matters which have come to its knowledge m execution proceediDgs(3). 
The Collector acting under Chapter IV of the Income Tax Act is a 
revenue court, aod his proceedings are judicial proceedings within the 
meaning of this sectiQQ(4). Proceedings under unamended s. 195 of 
the Cr. P. Code were held to be judicial proceedings for the purposes of 
s. 476 as It stood prior to its ameadment(5). A Magistrate making an 
inquiry before issue cf an order under s. 144, Cr. P. Code, is acting in a 
stage of judicial proceeding and has, therefore, jurisdiction to take 
actiQu under section 476. if he is of opinion that false evidence has been 
given before him(6). Mutation proceedings are judicial proceedings 
within the meaning of the Code(7). An inquiry conducted by a Magis* 
trate into the truth of allegations against a subordinate official coO' 
tamed in a petition presented to a Deputy Commissioner is a judicial 
proceeding witbm the meaning of section 4 (m) of the Code(8). Where a 
case was sent up by one Magistrate to another for inquiry prior to the 
issue of process against the accused, and the latter Magistrate made the 
inquiry, tn the course of which be examined witnesses and recorded 
evidence, and came to the conclusion that the case was false and there* 
fore took proceedings under sectiou 476 and committed the complainant 


(1) Emperor v AIndho Singh, 47 
A.403»26Cr L J.S65-23 A L J 103 
= ]93S A Sie=S6 1. C. 60t 

(2) Kachi Mador v Emperor, 21 
II. L. J. 795. A prclimmsry luqmry 
under 8 202, Cr. P. C , See Empress ▼. 

.5i. 

•• O 

by 

. 32G 

(exammatiou of Mitnesscs alter d>£po«al 
of transfer applicaiion) , (Jhoie Lai r. 
AV/iperor. A. I R 1913 Pat 512(4 pn- 

■ ■ • . ’ .13 

. . ■ . )t 

Patnarl on basis of departmental in- 
quiry) j Daganath 7. Emperor, 37 C.79: 
Eabu V. Emperor, 84 0 1 P B (order 
dircctlpg prosecution for using forged 
rent receipts tn a pcoccoding before a 
Subordinate Magistrate, for keeping the 


peace, and for abetment thereof) ; 
Adhar Singh 7 Ablakh Singh, (1895) 
A W. N 145 (Depositing a mortgage 
deed in Court in pereuanco of tbe pro- 
cedure provided by a. 68 of tha Trans- 
fer of Property Act) , SubraTtnratjf 
r>af/iou> V Emperor, 23 M 100 (De- 
partmental inquiry fr't bribery) ; Laeh' 
A*na?i Prasad v. Emperor, b Luck 435 
•=A I. U 1930 0 53»CO.W.N. 953, 

I ■ fa5 


v<vu.ii. a 1 . Ik ijiu 1.1. 

(4) Emperor, y Jlup Singh, 

J 12S»44 {*. K. 1905~C P. L. R. CIS. 

(5) Elknrama Prasnd v. Emperor, 

77 1. C 435-1921 A 292-25 Cr. h. 3. 
8St. ^ ^ 



1670 THE CODE OF OKIMINAL PROCEDURE |Chap. XXXV. 

making a complaint under this section, to hold a preliminary inquiry. 
Nor can it be laid down as a general proposition that it is even prudent 
to do so in every case, whether the complaint be made by the judicial 
officer who tried the original case or his successor although in a particn* 
lar case the revising authority may hold that action was too hastily 
taken and that there should be some further investigation. Each case 
must depend on its awn {acts(l). This section does not make it impera< 
tive on a court to bold a preliminary inquiry before taking action under 
this section. To justify the court in initiating a prosecution it is neces* 
sary only to hold that it is expedient in the interests of justice that an 
inquiry should be made into an offence referred to in section 195(2). 
But the court is not bound to make a preliminary inquiry before mak- 
ing a complaint under this section, nor is it bound to record a finding 
that it is expedient in the interest of justice that an inquiry should be 
made(3). It is for the court acting in the matter to determine in the 
exercise of its diccretion whether or not to make a preliminary iDquiry(4). 
An order made under this section sending a case for inquiry to a Magis- 
trate is Dotnecessarilybad because the court did not make a preliminary 
inquiry before making such orders. The law requires only such pre- 
liminary inquiry as may be cecessary(5). Where a Munsiff, being of 
opinion that both the parties to a suit tried by him bad given false evi- 
dence therein on certain point?, sent the case for inquiry to the Magis* 
trate under this section with a proceeding embodying the facts of the 
case, and charging the parties respectively with giving false evidence on 
such points, and there was nothing to show that any inquiry that the 
Magistrate could have made was necessary or would have put the 
Magistrate into a better position for dealing with the case than be was 
in, it was held that the MuosiO's proceedings were not bad because he 
did not bold a preliminary ioquiry(6). The language of this sec- 
tion is by no means imperative in regard to preliminary inquiries, when 
the record of the judicial proceeding, in the course of which an offence 
has been committed or brought to notice itself contains sufficient materi- 
als for thinking that a priina facie case is made against the accused,' 
no preliminary inquiry is Decessary(7). If, in the course of a proceeding, 
either civil ' or criminal, a Judge or a Magistrate finds clear 
ground for believing that either the parties to it or their witnesses 
have committed perjury, or any other offence against public justice, 
be is justified in directing criminal proceedings against such per- 
sons under this section without any further inquiry than that which 
be has already held in bis courtfS). In a prosecution for making a false 
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under this section, is tbe time of delivering the judgment. In the case 
ordering prosecution of a defence witness under this section, for an 
offence under s. 193, Pena! Code, at the time bis evidence is recorded is 
bound to strike terror in the heart of defence witnesses(l). But it 
cannot be said to be an invariable rule that no proceedings should be 
taken until the conclusion of the case. The court is not bound to wait 
until the substantive proceedings are over, before it can initiate an action 
under this section, and its failure to do so does not constitute any 
material irregularity in the exercise of its iurisdiction(2). But it is pre- 
mature to direct the prosecution of an accused suspected of fabricating 
false evidence in a case against him under s. 4, U. P. Adultration Act, 
before afindiog is arrived at that he did fabricate false evidence(3). The 
words "committed before it" in the unamended section were qualified 
by the words "in the course of a judicial proceeding." Where, therefore, 
an application for the return of a document was made after the suit in 
which the document was hied bad been finally disposed of and there 
was DOthiog pending before the court, the latter had no jurisdiction to 
take actioo under section 476, if the signatures on the application turned 
out to be forged(4). Even where the facts of a judicial proceeding were 
fresh ID the mind of a Judge, be could not take action under section 476, 
if the commission of an offeoce during the course of that proceeding 
was discovered by him ooly after the close of the proceediog(3). The 
power conferred upon a court under present s. 476 to make a complaint 
to a Magistrate when aoy of the offences referred to lo s. 195, els. (6) 
aod (c), appears to have been committed in or id relation to a proceed- 
ing before it, is exercisable even after the termination of the proceediog 
in which the offence complaioed of is said to have been committed(6). 
Where, in the appeal which was preferred by the accused m the case 
in which the petitioner is alleged to have given false evidence and to 
have produced a fabricated document, the Sessions Judge bas differed 
from the opinion of the Magistrate and the case has not yet been finally 
decided, proceedings under s. 476 should not be taken against the 
petitianer(7}. 

Preliminary inquiry. — Though under this section a preliminary 
inquiry is not legally necessary before making a complaint under the 
section, such an enquiry should in common prudence be held by every 
court before It makes a complaiat(8). It is not obligatory on the court 
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while he is io the positian of an accused person, and is admissible in 
evidence against him under s. 30 of the Evidence Act(l}. 

Procedure in preliminary inquiry, — A person who is called upon 
to show cause under this section has a right to place his case before the 
court either by odering evidence on bis own behalf or by cross* 
examining the witnesses on behalf of the opposite party(2)> Where a 
court conducting an inquiry under this section refuses to allow the 
accused to cross-examine the witnesses examined on behalf of the 
opposite party, its order is liable to be set aside in revision(3). An 
order under this section directing the prosecution of a person upon 
evidence recorded in his absence, and without aflording him an oppor- 
tunity to cross-examine the witnesses cannot be justified(4). But in 
some cases it has been held that the accused has no right to cross- 
examine any witness in the preliminary inguiry(5). It is not even 
necessary that the preliminary inquiry should be conducted in the 
presence of the accused. All that the court malcing the inquiry has to 
do is to satisfy itself that there are prtma /ade grounds for sending the 
case for investigation to a Magistrate(6). 

Power to take evidence on oath.-'-A court holding a preliminary 
inquiry under this section may legally tahe evidence on oath tbereio(7). 
There is no provision in (he Code with regard to the manner in which 
the evidence in such inquiry sboold be recorded ; but for future 
reference a summary of the statement of the witnesses examined should 
be (nade(8}. It is not necessary to go minutely into the evidence or to 
see whether there is sufficient evidence to support a conviction. It is 
sufficient if the evidence discloses a reasonable foundation for a criminal 
cbarge(9). 

Examination of person against whom inquiry is made. — The 
examination of a penson against whom an inquiry under this section 
is made as a witness to. the course of such proceedings is ultra 
fiV^s(lO). He can only be examined under section 342 of the Code to 
explain any circumstances appearing against him, not to elicit a state- 
ment as a foundation for ordering his prosecutionfll). 

' Who can hold the inquiry. — A d inquiry under this section is to be 
held by the court itself(I2). If it so desires, an inquiry may be ordered 
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charge under 5 . 211, I. P. C., it is not always necessary that there 
should be a preliminary inquiry under this sectiDn(l). When an order 
for prosecution of witnesses under s. 193, I.P. C.. is made upon the very 
date or the day after the witnesses’ cross examination IS over and upon 
a clear statement by the witnesses after an opportunity has been given 
to them to explain the inconsistencies in their two statements, the Magis- 
trate is not bound to issue notice or institute fresh inquiry(2). 

Where necessary. — Where in a civil suit settled witho&t any evi- 
dence being gone into, by confession of judgment the court bad grounds 
for supposing that an offence referred to in s. 195 of the Criminal Proce- 
dure Code, namely an offence of false personation under s. 205 of the 
Penal Code, had been committed before it, held that the court before 
directing a prosecution would be competent to make a preliminary inquiry 
and travel outside the record, and thus satisfy itself whether aprima/aae 
case had been made out for directing a prosecution(3). Where a sum- 
mens was issued to a witness to give evidence in a criminal case who 
did not attend, whereupon the Magistrate issued notice to him under this 
section to show cause why he should not be prosecuted under s. 174 of 
the Indian Penal Coda and who then appeared and put in an applicatioil 
asking for a regular inquiry which was rejected, it was held that a 
preliminary inquiry was necessary(4). Where a Magistrate dismissed 
a complaint without calling evidence, be should make an inquiry 
before cbatging the complainant with the offence of making a false 
charge(5}. 

Nature and extent o/inquiry.^l.^ a proceeding under this section 
the nature, method and extent of the preliminary inquiry being at 
the discretion of the court bolding it, the inquiry need not be such as 
to satisfy the court that an offence has actually been committed, the 
court only having to decide (a) whether an offence of the kind contemp- 
lated by the section appeals to have been committed and (b) whether in 
the interests of justice it should be further inquired into(6). The grant 
of a right of appeal against an order making a complaint under this 
section has not conferred any new right upon the person against whom 
a complaint is made and the extent of the preliminary inquiry to be 
made under this section is still left to the discretion of the court(7). 
An inquiry under this section is a judicial proceeding, and a person 
giving false evidence in the course of the proceeding is guilty of per- 
jury under s. 193 of the Indian Penal Code(8). A confession made by 
an accused in the course of an inquiry under s. 476 is made by him 
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while be is in the position of an accused person, and is admissible in 
evidence against him under s. 30 of the Evidence Act(l). 

Procedure in preliminary inquiry, — A person who is called upon 
to show cause under this section has a right to place his case before the 
court either by oflering evidence on bis own behalf or by cross- 
examining the witnesses on behalf of the opposite party(2). Where a 
court conducting an inquiry under this section refuses to allow the 
accused to cross-examine the witnesses examined on behalf of the 
opposite party, its order is liable to be set aside in revision(3). An 
order under this section directing the prosecution of a person upon 
evidence recorded in his absence, and ^vitfaout aflordiog him an oppor- 
tunity to cross-examine the witnesses cannot be justified(4). But in 
some cases it has been held that the accused has no right to cross- 
examine any witness in the preliminary inguiry(5}. It is not even 
necessary that the preliminary inquiry should be conducted in the 
presence of the accused. All that the court making the inquiry has to 
do is to satisfy itseif that there are prima /acie grounds for sending the 
case for investigation to a Magistrate(6). 

. Power to take cvidcuce on oalh . — A court holding a preliminary 
inquiry under this section may legally take evidence on oath therein(7). 
There is no provision in the Code with regard to the manner in which 
the evidence in such inquiry should be recorded ; but for future 
reference a summary of the statement of the witnesses examined should 
be raade(8). It is not necessary to go minutely into the evidence or to 
see whether there is sufficient evidence to support a conviction. It is 
sufficient if the evidence discloses a reasonable foundation for a criminal 
ebargeO). 

Examination of person against whom inquiry is made.-~The 
examination of a penson against whom an inquiry under this section 
is made as a witness io.tbe course of such proceedings is ultra 
Wrrs(lO). He can only be examined under section 342 of the Code to 
explain any circumstances appearing against him, not to elicit a state- 
ment as a foundation for ordering bis prosecution(l 1). 

' Who can hold the inquiry. — Ad inquiry under this section is to be 
held by the court itself(12}. If it so desires, an inquiry may be ordered 
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by the police, but in such a case when the police papers arrive, the 
court has to determine whether it is necessary to take action against 
particular persons under this section and should record a finding 
to that effect against each individual person against whom complaint is 
made(l). It is for the court acting under this section to make any 
inquiry that is necessary and then to make a complaint against the 
person or persons who be is satisfied have committed an offence. Tb'e 
court must be satisfied that there is a prima Jacie case against each 
person sent to the Magistrate and then can lay a complaint under this 
section. It is not sufficient that the Magistrate to whom the complaint 
is made under this section is entitled to hold an inquiry under section 
202 of the Code(2]. 

Notice to accused —Under this section issue of notice to the 
party to be prosecuted is discretionary with the court(3). It is not 
invariably necessary that the person to be proceeded against should 
receive notice to show cause against the proposed action against him(4). 
The want of notice IS at best a mere irregularity in procedure(5). But 
a notice is necessary where the person proceeded against bad no oppor* 
tunity to cross-examine the witnesses on whose evidence his prosecution 
has been ordered, and it is a materially irregular exercise of a court's 
jurisdiction to direct such a serious step as a criminal prosecution with* 
out giving the persoo concerned any chance to know and meet the case 
against bim(6). But in a recent case lo the Calcutta High Court it has 
been held that the practice of giving an opportunity to be beard, to the 
person against whom an inquiry is directed, is generally to be deprecat* 

’ ‘i 

begiven(8]. Where in such proceedings the court held a preliminary 
inquiry and recorded additional evidence and took into consideration 
the result of ao other independent private inquiry by the Circle 
Inspector and all this was done at the back of the accused, it was held 
that the proceedings must be set aside and the order directing prosecu- 
tion of the accused quasbed(9). If a preliminary inquiry IS started, it 
must be a real inquiry and not merely a formal one, and the accused 
must be given ample opportunity to show cause why he should not be 
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pro3ecnted(I). A Magistrate does not exercise a proper discretion wbo, 
on receipt of a police report t'lat tbe complaint is false, forthwith orders 
the complainant to be prosecuted under s. 211, I. P. Code. The 
comoiaioant should bs given a reasonable time and full opportunity to 
prove his case before sanction is given for tbs prosecution. He can 
proceed under this section and direct a prosecution(2}. Where a court 
of small causes directed the prosecution of certain persons under this 
section without calling upin them to show cause why they should not be 
prosecuted, it was held that the court was wrong in ordering prosecution 
without giving the persons concerned an opportunity of showing cause 
against such an order(3). 

Form of order. — Under this section as amended the court is 
directed to make a complaint in writing signed by the presiding officer of 
the Court and forward the same to a Magistrate of the first class having 
iaiisdictiQn(4). A pioceeding stating that a person bad instituted a 
false case befafe the police against another with intent to caose them 
injury knowing that there was no just and lawful ground, which cas6 
on inquiry was found maliciously false, and sanctioning bis prosecution 
under this section for ao offence falling within section 211 of the Penal 
Code and sending the proceeding totbeSub-Divisiooal Officer for disposal, 
was held.oot to be a complaint as required by this section(5). Under 
this section as it now stands a court must make a complaiot and caunot 
directly order proaecutidu That complaiot must set forth the ofeoce, 
the precise facts on which it is based and the evidence available for 
proving it(6). A complaiot merely quoting s. 193 ; but alleging 
fabrication of false evidence witboat any allegations of having given 
false evidence can io no sense be deemed to be a complaint for an offence 
of inteotionally giving false evideoce(7). It ;s absolutely necessary 
to assign in a complaiot made under this section the patticulat false 
statements alleged to constitute the offence under 8. 193, Indian Penal 
Code(8}. A complaint relating to an offence under this section should 
set out with sufficient precision the passages in the deposition of the 
accused, which amount to fabricating false evidence(9}. A District 
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by tbe police, but in such a case when the police papers arrive, the 
court has to determine whether it is necessary to take action against 
particular persons under this section and should record a finding 
to that effect against each individual person against whom complaint is 
raade(l). It is for the court acting under this section to make any 
inquiry that is necessary and then to make a complaint against the 
person or persons who be is satisfied have committed an offence. The 
court must be satisfied that there is a /nci'c case against each 

person sent to tbe Magistrate and then can lay a complaint under this 
section. It is not sufficient that tbe Magistrate to whom the complaint 
is made under this section is entitled to hold an inquiry under section 
202 of the Code(2). 

Notice to aceused.““Undet this section issue of notice to the 
party to be prosecuted is discretionary with the court(3). It is not 
invariably necessary that tbe person to be proceeded against should 
receive unUce to show cause against the proposed action against bim(4). 
The want of notice is at best a mere irregularity in procedure(5). But 
a notice is necessary where tbe person proceeded against bad no oppor* 
tunity to cross-examine the wiioesses on whose evidence bis prosecution 
has been ordered, and it is a materially irregular exercise of a court's 
jurisdiction to direct such a serious step as a criminal prosecution with* 
out giving tbe person concerned any cbaoce to know and meet tbe case 
against him(6). But in a recent case to the Calcutta High Court it has 
been held that the practice of giving an opportunity to be beard, to the 
person against whom an inquiry is directed, is generally to be deprecat* 
ed, and it is not necessary to give notice to such person in an application 
under this sectioo(7). But though in proceedings under this section a 
notice to the accused is not essential it is highly desirable that it should 
be given(8). Where in such proceedings the court held a preliminary 
inquiry and recorded additional evidence and took into consideration 
the result of an other independent private inquiry by the Circle 
Inspector and all this was done at the back of tbe accused, it was held 
that tbe proceedings must be set aside and tbe order directing prosecu- 
tion of tbe accused quasbedI9). If a preliminary inquiry is started, it 
must be a real inquiry and not merely a formal one, and the accused 
must be given ample opportunity to show cause why be should not be 
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ofFeoce referred to io section 195, under snb>section (1) of this section 
is set aside, any proceedings taken under sub-section (2) should also 
cease(l). Thus, where in a suit on a registered bond alleged to have 
been executed by the defendant, the MunsiS* held, notwithstanding the 
denial of the execution of the bond by the defendant that the bond was 
genuine, and directed bis prosecuttoo under this section for an offence 
under s. 193, 1. P. C„ and on appeal the judgment of the Munsiff was 
reversed by the Sub-Judge who held that the4}ond was not genuine and 
the defendant had not executed ; it was held that the result of the judgment 
of the appellate court must be taken to be, that the order for the prose- 
cution of the defendant was not maintainable, and' that' the conviction 
of the defendant by the criminal court ought to be set aside by the 
High Court, although he did not move the High Court to quash the pro- 
ceedings against him as soon as the judgment of the Sub-Judge was 
f)ronouDced(2}. But where a Magistrate dismisses a complaint as the 
result of an inquiry under section 202, Cr. P. C , and at the same time 
orders the prosecution of the complainant under section 476, and the 
Sessions Judge in revision directs further inquiry without saying any- 
thicg as to the order under section 476, the latter order does not cease 
to be operative without being quashed(3). An order setting aside 
an order under this section as not being in proper form will be no 
bar to proceedings 'being again institnted against bim if the Magistrate 
thinks proper to make a complaint io proper form(4). No bard and 
fast rule can be laid down that in all cases an order for prosecution 
under this section must be set aside on the ground of delay- The 
section Itself does not limit the time witbm which action should be 
takeo(5). 

First class Magistrate. — Under the section as amended the 
complaint Is to be forwarded not to the nearest Magistrate, as before ; 
but to the first class Magistrate having jurisdiction in the matter. 
But the provisions of the unamended section requiring the offender to 
be sent to the nearest Magistrate of the first class were held to be 
merely directory and not mandatory, and a trial of the offender by a 
Magistrate of the first class having local jurisdiction, who was not 
the nearest Magistrate, was held to be a mere irregularity curable under 
8. 537 (&)(6). But in some cases it was held that the cash must be 
sent to the nearest first class Magistrate irrespective of local juris- 
diction(7^ To meet this difficolty the amendment has been made 
now. Ati omission to direct the accused to he taken before the nearest 
Magistrate is curable under s. 537(8). The court should specify the 
Magistrate to whom the case is sent(9). 

Sub-section 2. — This sub-section lays down the procedure to be 
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Magistrate passed an order directing prosecution for perjury or in the 
alternative for an offence under section J82, I. P. C. It was held that 
the option of that kind was not an order at all and therefore not 
valid(l). This section contemplates the sending of a person as an 
accused for inquiry or trial upon a clear finding that he has committed 
a particular offence. Where the District Judge sent two persons as an 
accused for inquiry or trial without a clear finding that one or the other 
bad committed an offence, the order under this section must be set 
aside(2}. 

Order tuusi disclose materials on tehtch it is based. — An order 
under this section should disclose the materials upon which it is based ; 
such an order is a judicial order and if it does not show the basis 
upon which it was passed, it is liable to be set aside in revision by the 
High Court(3). As an order under this section, directing a prosecution 
for offences under sections 193 and 196, Indian Penal Code, amounts 
to a complaint under section 200, Cr. P. Code, the couit before making 
the order must hold an inquiry and must itself specify by its order (t) tbe 
witnesses to prove the complaint, (ti) tbe false evidence complained 
against and (iii) whether the person complained against knew that tbe 
evidence which be was using as genuine was false(4). An order which 
does not itself specify these matters but leaves them to be fished out by 
the trying Magistrate is liable to be set aside as illegal(5). Tbe opinion 
of tbe existence of grounds for an inquiry on which action under this 
section is based must be a judicial opinion founded on evidence. If 
tbe court acts merely on fanciful grounds, on grounds so empty, so 
obviously wrong that it cannot be said to have formed a serious judicial 
opinion at all, then there has been no such basis for the action as this 
section cootemplatesfO' But the mere omission to refer in terms to 
section 120 6 of the Penal Code in a complaint, under this section may 
not be material if upon a reading of tbe complaint It should appear that 
a charge under section 120-B wascontemrlated(7}. 

Power to award comfiensatipn and in addition fa direct prO' 
secution — A Magistrate before whom a false charge is brought is 
competent to order compeasatiou to be paid to the accused and also to 
direct the prosecution of tbe complainant under this sectiOQ(6). But m 
the following cases(9) it has been held otherwise. 

Consequences fallowing upon the selling aside of order. — It is 
only just and proper that, if an order directing an inquiry into any 
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of justice require that the crloniual court talcing cognizance of the com* 
plaint should not protiounce judgmeat pending the decision of the appeal 
by the High Court(l). But where a Subordinate Judge, District Judge or 
Sessions Judge of experience makes an order that a party or witness in a 
civil case shall stand his trial under this section, the prosecution should 
□ot be stayed because of an appeal pending against the civil case, if the 
appeal is not likely to be decided soon. At the same time the decision 
arrived at by the Magistrate should not have any effect upon the court 
which may hear the civil appeal, rather the decision of the Magistrate 
iu that matter is not relevant evidence to produce and bring before the 
appellate court.(2). Where a document produced in a case is found by 
the trial court to be a forged one and a complaint is made under this 
section against the party who had produced it, the question whether bis 
prosecution should be stayed or not till the disposal of an appeal from 
the decision of the court of first instance depends on the balance of 
convenience in the circumstances of each particular case. If there is any 
likelihood of any important evidence vanishing or the inquiry being 
stifled, the prosecution may be allowed to proceed and the evidence 
may be recorded in it but final orders may be delayed till the disposal 
of the^civU appeat(3). The court to which the application for stay of 
proceeding is presented, should not prejudge tbs appeal by making any 
declaration as to the correctness or otherwise of the order appealed against 
to determine whether the prosecution should be postponed or not. but 
should leave it to the court which has cognizance of the appeal staying 
proceedings meantime(4). When the court, has found a forged docu* 
meat used by a party before it, it is entitled to make a complaint and 
there is oo reason why the complaint should be stayed till the final 
disposal of the appeal which may pass through more courts than oneff), 
Au order refusing to stay the making of a complaint under this section 
till the undtsposal of an appeal from the proceedings in which the offence 
was committed, is not a matter which comes under section 115, Civil 
Procedure Code(6l. 

Limit of time for taking action. — The power conferred by 
this section can be exercised by the court only in the course of 
the judicial proceeding or at its conclusion or so shortly thereafter 
as to make it really the cootinuatioo of the same proceeding in the 
course of which the offence was committed. It has been so held by 
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followed by the Magistrate on receipt of the complaint. The exami- 
nation of the complainant in support of the allegations in the com- 
plaint has been dispensed with by proviso {aa) to section 200, Cr. P. 
Coded). 

Shall thereupon proceed according to law. — The Magistrate to 
whom a case is sent under this section is bound to investigate the case 
according to ]aw(2). He is bound to proceed with the investigation of the 
complaint made to him by a civil court under this section(3). Even the 
court to which the court making the complaint is subordinate has no 
power to stop the inquiry, though, of course, (be Magistrate can discharge 
the accused if the evidence does not warrant a commitment(4). The 
Magistrate receiving a case under this section has no power to order an 
investigation under section 202, as that section is not applicable to such 
a case. The expression “ proceed according to law in this sub-section 
requires the Magistrate receiving the reference to proceed under Chapters 
XVIII to XKI of the Cede according to the nature of the offence sup- 
posed to have been committed(5). If the order under this section is made 
without jurisdiction, the Magistrate is competent to dismiss the com- 
plaint{6), hut be cannot return this case to the court which seut it(7}. 
Korean be order compeosation to be paid when dismissing the com- 
plaint(8). Kor has he jurisdiclioD to question the validity of tbe 
initiation of praceediogs(9). But a Magistrate who has legally taken 
cognizance of an offence on ao order under this section has jurisdiction 
to proceed against any one who may be proved by the evidence to be 
concerned in that offence, whether be was mentioned m tbe order udder 
seetioQ 476 or OQt(lO). 

Sub-section (3).~Tbi$ sub-section is framed in accordance with tbe 
judicial decisioos(H). Proceedings in a criminal court initiated as tbe 
result of a complamt under this section should be stayed pending the 
disposal of an appeal against tbe order or decree id respect of which the 
order was passed under tbe sectioo(l2). Where a civil court after 
deciding a suit, makes a complamt under this section, of an oSence 
committed in the course of the suit, but an appeal against tbe decree of 
tbe civil court is preferred to tbe High Court, and tbe subject matter 
of inquiry in tbe criminal case is also io issue in tbe appeal, tbe interests 
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( 6 ) Kulandat-^. Samasamy, (1911) 
2 M. W. N 431. 

(7) Quern v. Jon Mohammad, 12 
\V. R Cr.4l. 

(9) in re KUandaa, 14 Bom. B. R. 


llCC. 

(9) In re Sal Gangadhar Tilak, 26 
B 765. 


(10) Gtrdhart Lai v Emperor, 21 
C W N. 950 ,Croim r. Ajatb Smah. 
34 P B. 1917 Cr. , Emperor t. TFamon. 
43 B 300. 


(11) Debt V A'fnperor, 18 Cr. L. J. 
125 - 37 1. C 177-20 C W.N. 1116. in 
re SAr* AVno, 16 B 729; Jader Lai 
y. Loicii, 11 C \V. N. 712-5 Cr. L. J 
460—6 C. L.J. 531—34 C. 843, vtnno 
Ayyar r. Empercr, 80 M. 226 . Brojo 
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sectioo(l), though there is authority to the contrary aIso(2). 

Revision : Power 0/ Sessions — A Sessions Judge can take 
up at the instance of a private person any revision of a Magistrate’s 
order under this section(3). But ha has no power to interfere with 
an order under this section, nor with a complaint under s. 195(1) (6) 
made by a Deputy Magistrate(4). A Sessions Judge who makes a 
complaint under this section is a party to the proceedings initiated in 
pursuance of his complaint within the meaning of s. 556, Cr. P. Code, 
and is, therefore, disqualified from hearing an application to revise an 
order discharging the persons complained agaiost(5). A Sessions Judge 
has'no power to set aside an order passed by a Magistrate under this 
section. But the High Court has power to revise such orders, whether 
passed by criminal or a civil court(6). 

Power of High Court. — The question whether the High Court, 
as a court of revision, has power, under section 439, of the Code of 
Criminal Proceduie, 1898, to interfere when a court has taken action 
under section 476 of the Code of Criminal Procedure. Under the Code 
of 1882 a Full Bench of the Madras High Court bad held(7) that the 
High Court acting under section 439, Criminal Procedure Code, has the 
power to revise an order passed under section 476, Criminal Procedure 
Code, and in two cases reported In Allahabad Weekly Notes of 1908, 
pages 22 and 27, the learned Judges of the Allahabad High Court 
have decided that such power is retained under the present 
Criminal Procedure Code. In BranhoU Aihan v. Kitig‘Bmferer[8)i 
however, it is laid down that the legislature has now altered the law 
on the point by the addition of the words ” and as if upon complaint 
made and recorded under section 200 ” in sub.section (2) of section 476. 
This view has not been accepted by any of tbe other High 
Couft8(9),andia Aiya BattunPillai v.Bmperor[10) tbe Full Bench treated 
the proceedings of tbe coort taking action under section 476 as an order 
liable, if made without jorisdictioo, (0 be revised by the High Court. 
In v. E»iperor(lI) itwas held by a Full Bench of five 

Judges that the words "as if upon oiraplaint made and recorded under 
section 200 ’’ introduced in tbe Code of 1898 were not intended to effect 
any change in tbe revisiooal power of tbe High Court and that it has 
power under s. 439 to interfere 00 grounds other than want of jurisdic* 
tion, when a criminal conrt has taken action under this section. Tbe 
judgment in Eranhcti r. Emperor{l2) was overruled. 


(1) Altar Singh r. Croten, 59 P. It, 
1916 Cr. ; sea also Gendan Singhs, 
Etnperor, 3 C. L. J, 303 ; Jn r$ Shri 
Narow 2G B. 739 : In re Mutly Lai, 
6 C. 303;ArA'in Mohd. v. Croten, 4 
Lab. 68. 

( 9 ) Nagendra Nath ▼. Emperor, 
137 1. O.C4-lDd.Ral. (1930) Cal 616- 
91 Cr. L, J. 1154-A. 1. B. 1930 C. 678. 


(3) Pearey Lai ▼. Sagar Hal, 1937 
A. 38-34 A. L J. 9I0-7C.R. A.Cf. 
176 -97 I. C. C50—25 A. h. J. 49=37 
Cr.L. J. 1130-49 A. 930. 


(4) Empreu tr Anianna. 23 U. 
iOi \Em^rorv. Oopal Batik, 34 C. 


(5) In re Jlfudkaya Andanaya, 99 
I. C. 85-98 Bom. L. R. 1303-1927 Bom. 
35-38 Cr. L.J. 63, 

tS*\ Emperor r. GopalBartk, 34 C. 

43 

( 7 ) Empress v. Srinivasalu, 21 ir. 
134. 

(8) 36 M. 98 

(9) Emperor t. Copal Borxk, 34 C. 
43 ; Mata Ratan r. Mahabir. 7 Cr. 
L. j. 1— 4 A. L. J. 803 : Abdul Eussain 
T. Emperor, 9 N. L. B. 184 ; Mama 
▼, Emperor, 4 Bur. L. T. 346—13 Cr.L. 
3. 631-13 I. G. 389. 

(10) 89 M. 49. 

Ul) 33 M. 4a 
(IS) 36 U. 98, 
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tbe Lahore High Court(l) This view is in accord with that taken by 
the High Courts of Madias and Calcutta(2). But is opposed to that 
taken by the High Courts of Bombay(3) and A]lahabad(4}. According 
to Bombay and Allahabad courts there is nothing in this section which 
requites a court to take action, if at all, immediately after the conclusion 
of the case in which the ofTeoces are said to have been committed or 
within any fixed time thereafter. In the Calcutta case BJnm Lai v. 
Bisa Si'ngfi(5) there are certain observations m which a delay of a 
month and a half was adversely commented upon. No bard and fast 
rule can be laid down that delay is a ground for setting aside an order 
for prosecntion. U may, under certain circumstances, be almost a 
sufficient ground in itself, but in other cases, it may be no ground at all, 
It is possible to imagine a case in which the commission of an alleged 
offence may not have actually come to light fcr many months or even 
years after it had been corrmitt(d(6). A delay of two months was con* 
sidered too long(7), and a delay of three weeks was held to be too much 
under the circumstances of the case(8). The effect of the changes made 
in tbe Code by the introduction of sections476*A and476 B is to make it 
no longer necessary that a proceeding under this section should be^ part 
of, or so soon after tbe termination of the judicial proceeding 
as to make it a part of the judicial proceedicg(9). It is, 
however, desirable that action urder this section should as far as 
possible be prompt and expeditious(lO). A prosecution lor false com* 
plaint under section 211,1. P. C.. should be ordered as soon as tbe 
complaint is dismissed as false and not maoy months afterwards 
because tbe facts justifying tbe proseculton ere known to the court at 
the time when the complaint is dismUsedlU). When proceedings are 
commenced m the course of the judicial proceeding or at its con* 
clnsion or so shortly thereafter as to make it really the continuation of 
tbe same prcceediog, in the course of which the offence was committed " 
any unreasonable delay in passing 6nal orders will not invalidate tbe 
order. But it is open to tbe petitioner to ask for revocation of sanction 
On tbe ground of prejudice caused by the delay(12). Where an appeal is 
piefeired against the original case, the couil is justified lu waiting 
till tbe disposal of tbe appeal before directing a prosecution under this 


(11 Chottu Ram » Emperor. 136 1 
0. 791~A. I R. 1930 L»11 316-81 Cr. 
L 3 1135=lnd Rut (1930) Lah 791- 
(1930) ir Cas. 818; Aitar Singh ▼. 
Croicn, 29 P. K 191G Cr ; Gopal Swgh 
Lmperor, 106 1. C 456—29 Cr. I> 3. 
40-A. I B 1929 L 180^ 


(3) iramon Din^ar^ Emperor, 

B 300—20 Com L B. 978— 90 Cr. In 
J. 433-51 1 C 257, reo alio Jelhumal 
V fTtuperor. 7 S C U 1S7. 

(Ij Emperor v. Tilah, S7».t 3tl . 


|7) ilaung Ba Bla ». Emperor, 18 
Cr L. 3. 331 

(8) LoJji r Emperor, 20 Cr. J. 236— 
49 1 C B50 

Kg') Seihamma'i Vrfllommo, 22 L. 
W 8C3-87Cr L. 3 280- 92 I. C. 456® 
A. I R 1926 M 238 

riO) Itxre Jethmalgs L- B, 187. 

( 11 ) Emperor v i?o/ifro Pratad, 4C 
A 851(652) 

( 12 ) 'WvlottiuUeyya'r. Rer 1919 
II.W.N U2-25U.l..r 18=9 1* tY 
74-20Cr.L.J. 172-491. C, 493 
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complaint should be made, it is not desirable that the High Court should 
interfere with the order in revision(l). The High Court has power to 
revise proceedings under this section when such proceedings are null 
and void for want of iurisdiction(2) or when the lower court has pro- 
ceeded upon merely fanciful grouods or grounds so obviously wrong that 
it could not be said to have formed a serious judicial opinion at all(3). 
It is, as a general rule, inadvisable for the High Court to 
interfere in revision with an appellate order refusing to withdraw a 

complaintU)- 

476A. The power conferred ou civil, ' revenue 
Superlot couct and criminal courts by section 476, sub- 
may complain seotion (1) mav be exercised, in .respect 

where subordinate , '■A . ttx, . t 

court has omitted Of any ottence referred to therein and 
to do BO. alleged to have been committed in or 

in relation to any proceeding in any such court by the 
court to which such former court is subordinate within 
the meaning of section 195, sub-section (3), in any 
case in which such former court has neither made a 
complaint uuder section 476 In respect of such offence 
nor rejected an application for the making 'Of such 
complaint ; and, where the superior court makes such 
complaint, the provisions of section 476 shall apply 
accordingly. 

Scope.-~*Tbis sectioa is new and makes provision for a 
complaint being made by a superior court. In the absence of 
Boy ptovUioa such as is cantained in the present section, there was 
a conflict of decision as to power of the superior court to make a 
complaint in the circumstances specified in the present section. On 
the one band, it was held that the superior court could not take action 
in respect of an offence which was not committed before itself but 
before a subordinate courtfS). On the other band, it was held that the 
superior court bad that power(6). The present section gives effect to 
the latter view. In any case in which such subordinate court has 
neither made a complaint under section 476 in respect of such offence 
nor rejected an application for the making of such complaint, this 
section authorises a complaint to be made by the court to which 
such court is subordinate within the raeanlng of section 195l7). 


(1) SomalJini^. Adil Bhai, 48 D. 1020 L*h. 305-27 P.L. R. 314. 

401=26 Bom. liB 2S0; iJanjir V Ham c*.- .. .j; 

Bahadur, 6 P. 262—27 Cr, L J, Gil 3. 

(2) Somabhai Addbhai, 48 B. jI 

401-2GBom. L B. 289=81 I.O. 947= t 

1024 B. 347 ; Jtanjit JS^aram t. Jlam ■ *• 

Bahadur, 7 pAt L T. 114. r- 

(3) Jn re Alamdar, 23 A. 949= 

(257); In re Barsholamdat, 25 Bom ■ '• 

L. R. 282 ; Bmperor v. Shiehan^ ■ ■ *■ 

jearpuri, 10 N. I, H. 177. 

(4) iieliram t.CrOun,'! Lah. 108= • a 

87 Cr. L. 3 . 770=95 1. C. 812-A. L B 
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JUSTICE 

Revision against cainitlaints by civil or revenue courts. — All the 
High Courts are agresd that revtsioa applications against orders 
passed under sections 476, 476 (A) and 476 (S) by civil courts do not 
come under section 439 of the Code, but the High Court can interfere 
only under sections 115 of the Civil Procedure Code or section 107 of 
the Government of India Act(l). This has not, however, been 
accepted by the Lahore High Court. According to that court the High 
Court is competent to revise an order under section 439 passed by a 
civil courl(2J. The High Court has no jurisdiction, under section 439 to 
entertain an application to revise an crder passed by a revenue 
court, under this section. Such an order, however, is open to revision 
under section 115, Civil Procedure Code or section 107 of the Govern- 
ment of India Act(3). An application to revise an order under 
this section of the Judge of a Provincial Small Cause Court lies under 
s. 25 of Act IX of 1887 and not under section 439 of the Code(4). 

When High Court will interfere and when not. — Tbs High Court 
has power of revision in a proceeding under this section ; that such 
power should only be exercised where there has been some error of law, 
irregularity, abuse or failure to exercise jurisdiction, and not merely 
because the court might form an opinion on the case diHerent from that 
formed by the court below(5)- The power should be exercised only m 
very exceptional C3ses(6). The question whether a complaint should be 
made under this section is almost luvariably a matter of discretion and if 
the trial court or a court (o which it is subnidinate thinks that no 


(l) Purana Chhandra » Dhalu, 64 
C S74-A I. R 1930 Cal 72l(U»lS9 
I C 661*=1980 Ct. 0. 1129-64 C L 3 
87-81 C. tv N. 914 . Stiiendra Nath 
▼. Sushil Kumar. 69 C. C8 . Jayan 
Nath V. Jlatagopalaehart. A 1 B. 
1931 Pat 411 = 12 Cat. L T C7I-1931 
Cr 0. 999=83 ^, li J 147 = 1351.0 


Cr 0 832=31 CrLJ 1161-127 XC Cl, 
Abdul Kartm v Emperor, 10 Pvt 
L. T IGl, EamcanLal » Jhutla. 
91 1. C. 451=27 Cr. L J 273-21 A L 
J.2l7=A.l. II 192G A. 229. Emperor 
T iZoni .VoraiVi. A I R. 192GA. 377= 
96 I <'. 877-27 Cr. L J 1021=7 L R 
A Cr. 130 . A'o Mauny (Jut » JIa 
J/fl, 18 Cr L.J. 121-37 I C 473-10 
Bur. L. T. 13 , Kjat Ah r. Emperor, 
Ct. P C.— lOG. 


31 0 C. SG7-33 Cr. L J. 223-63 I. 0. 
68 : In re Qugyen. 7 L. B R 7C , 
Emperor v JCasht, 83 A C9S , Babu 
Lai V. Emperor, 16 K L R. 23 ; 
Emperor » Bar Prasad, 40 0. 177, 
Mendt Lai t. Itam Adhui, A 1 R. 
1936 0 69 

t3) San Ram v. Crown, 116 1. C 
7U—30P. LR 892-A I K 1929 L. 
C7C-U lah L J. 103, Laehman 
Einyh V Emperor, A I R. 1931 Bab 
106—32 P. L R 16*1931 Cr C 162=131 
I C 216=32 Cr L.J 617=10 A. I Cr. R. 
381 . Bishun Smyh v. Amrttsaria, 
103 P L R. 1903 

(3) liahhi Stngh 7 Emperor, 1921 
Pat 210=6 Pat L.J. 178 -2 Pat L. T. 
C03— 61 I. 0 . 613*23 Cr U J. 403 . 
Emperor r iluhammad Khan, 
{19221 A. W N. 202, Emptor ». 
Asharfi Lai, 39 A 91 . /ri re 
Nataraja Iyer, 3G M 72 (per Suedara 
Ayrar. J 1 ' 

( 4 ) Volab Das v. Lfaung Ba 
Ikan, 1 Riog 872 , Gajyero r Em- 
peror. 20 I 0.752=0 Bur. L, T Hi-7 
I. B R 76-n Ct L J. 49G 


9 
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section 476*A, or against whom such a complaint .has 
boen made, may appeal'to the court , to which such for- 
mer court is subordinate within the meaning" of section 
195 sub-section (3), and the superior court , may there- 
upon, after nobicei to the .parties concerned, ' direct the 
withdrawal of the complaint or, ' as the case may be, 
itself make' the complaint which the subordinate "court 
might have made under section 476, and if it makes such 
complaint,' the provisions of that section shall apply 
accordingly, .... . , . .. 

'* Scope. — This sectioQ cootemplales an appeal from an order by the 
original court under section 476, or from an order by a superior court 
to which that court iS subordinate under section 476»A(1), The juris- 
diction of the court of appeal only arises uodsr this section when a 
court subordinate to it has directed the hltng of a complaint . or refnsed 
to make a complaint under section 476 or 476 A(2}. The provisioos 
of this sectioo give a right of appeal to any person against whom a 
complaint has been made by a court acting under the provisions of sec- 
tion 476 or 476.A and it Is" immaterial whetber’tbe court acts s«io 
tnoiti or on an application made to it by some interested personO). An 
appeal may be preferred under this section from an order making a 
complaint even though no finding has been recorded by the officer mak- 
ing the complaint that an Inquiry is necessary in the interests "of 
ju9tice(4). ' ■ ’ 

Complaint for offence under 8. 174or8 182.— An order of a 
District Magistrate making a complatot for an ofTence under s. 174 of 
the Penal Code' is not appealable under this section inasmuch as the 
offence under s.' 174 of the Peoal Code is no! 'one of 'the offences for 
which a court can make a complaint ‘under s. 476(5). An order by 
which a complaint is made by a conrtjor an offence under section 182 
or s. 188 of the Penal Code is not appealable, but a court to which the 
court making the complaint is subordinate may order withdrawal of 
the comp!aint(6). , ‘ ' 


(1) MaonKhimT. N. K. il. ^Vrm, 
e A. I. Cf. R. 101. • - 

( 3 ) ‘Woiid ./i/i ▼. i'msrei'er, SLook. 
63B=A. I. R. 1931 0. 311 (3l=*ll O. W. 
N.490-1931 0 L R. 436-148 1. 0.“ 
107S-83 Cf.L.J. «24. ' i • 

(3) V. Crotm, 11 Lab 

I. 0 265-1929 Lab. 641-30 Cj.-L. J. 
1019 ; Prnhhu Dayal ». ■ Emptror, 
127^.0. 711-31 P.u.rj R. 1S3-32 Ct 
li. J. 20=13 Lab. L J. 29 ; Emperor, 

V. Earn Pratad, 53 A. 79—28 A.- Ij. 

J. 203-A.1. R. ,1939 A. v899(l)=8 Ct. 
Lavr. All. i-53 A. 79-130 L-Oi 113; 
Namherumal Cheil'J ‘JWanfa|>|Ki 
.d/udo/i. 64 U.S11=A. I. R 1931 U 16 
—15 A. I. Ct. B. 8S7—3 11. Cr. O- 870— 
83L.W. 513-59 U. L - J; 650—33 Cr. 


L. J. 200-128 I. C. 7I9-{1930) It. W 
N. 991; -hut ECO Sotto V. Emperor, 
1131. C.' 637-80 Cr.L J. 163=13 A. I. 
Cr.R. 108— A. I. R. 1929 Lab. 9. 

(41 K. C V. Reddy n. Emperor, 
SRaug 25=185 1 0 8U6-A I. R 1930 
Rang ‘201— lad. Bul.‘ (19301 Rang 350— 
B1 Cr: Ij j. 703=1930 Cr C. 651. 

(5) P. J. AfoneWv. Emperor, lU I- 

a Ct9-6 Bang •629=39 Cr. 1/. 3. 013= 
A. 1. B. 1928 Rang. 296. - • • • 

(6) Srajendra Nath -y. Emperor, 
102 1.0. 48=L B. 6 A. lOl Cr »28Cr.L J, 
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TION OF JOSTIOE 

Neither made a complaint nor rejected an application for 
making such a complaint. — This section applies only to cases where 
the subordinate court has neither made a complaint smo moiu nor 
rejected an application by a party for making such a complaint(I). 
The scheme of sections 476«A and 476*B is that, if the subordinate 
court has neither made a complaint under section 476 nor rejected an 
application for the making of a complaint, then the superior court 
may take action and make a complaint. But where the subordinate 
court has rejected the application for the making of such complaint, 
then the procedure, which is contemplated by the Code, is by way of 
an appeal to the superior court(2). Where the trial court passes an 
order under section 476 the District Magistrate has no power to alter 
it(3). But where the complaint filed by a Magistrate under this 
section is invalid and ultra vires it is within the jurisdiction of the 
Sessions Judge in appeal to make a complaint himself under this sec* 
tion(4}. Where the applicant prosecuted somebody under section 498 
of the Penal Code before a Bench of Honorary Magistrates and the 
prosecution failed, it was held that under this section the District 
Magistrate bad jurisdiction to take up the matter and order the prose* 
cution of the applicant under section 193 of the Indian Penal Code(3). 
The pendency of an application for sanction before a lower court does 
not prevent a higher court from graotiog the sanction under this 
sectionifi). The word “ rejected " as used in this section means 
rejected after consideration on the merits. Consequently an order allowing 
mere withdrawal of an application does not come within the purview of 
the word “ rejected "(7). 

Sufierior court not autliortzed to entertain aPf>cnls front subordi^ 
ttaie court.— Where the subordinate Judge is not the court to which 
appeals from order of the MunsifT ordinarily Ue, be Is not authorized 
under this section to make a complaint with respect to matter before 
the MunsiiTiS). 

Deputy Commissioner as superior court can direct complaint being 
made. — The Deputy Commissioner m the exercise of his power as 
superior court under this section has authority to direct complaint being 
made m respect of ao offence committed in the coarse of mutation 
proceedings m a court subordinate to bim(9). 

476'B. Any porson on whose application any 
civil, revenue or criminal court has refused 
* to mako a complaint under section 47G or 


(6) Moti Ham t Emptror, 65 I C. 
7IO-L. R 6 A Ct=2G Cr. L. J 606 
»1925 A. tiO 

(6) Hamdas t Emperor, £6 Bern 
n. K JlJsSS I I . 359=1021 B. 511-23 
Cr n. J 1237. 

17) yasudeomal r. Emperor, 29 Cr. 
L. J. 103l«=23 b L. R. 37. 

(8) fatudar » Earendra Eath A 
1 B. 193* I #1.300=15 1*; L.T 303- 
150 1 C. 239-35 cr. n. J. 1061=193* 
Cf. C. 793. 

(9) Eajjad Etmain t. Emoeror. A. 
I. B. 1935 0. 113. 
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jurisdiction and making a complaint under s. 476, an appeal lies to a 
Division Bench under this section, and limitation runs from the date of 
be actual complaint(l). 

Appeal against order hy a Judge of the Presidency Small Cause 
Court. — An appeal against an order of a Chief Judge of the Presidency 
Small Cause Court lies only to the appellate side of the High Court 
and not to the Full Bench of the Small Cause Court under s. 38 of the 
Presidency Small Cause Court Act or to the original side of the High 
Court(2). 

Appeal against order by a The Court of the District 

Judge is the only court to which that of the MunsifTis subordinate 
wltbiu the meaning of s. 195 (3) and an appeal under this section can 
be beard only by the District Judge and a Subordinate Judge cannot 
hear the same on transfer by the District Judge(3), As, however, 
under the notiBcation, all appeals from the decree or order of the 
Munsiff lie to the court of Subordinate Judge of Sambalpur, the latter 
court is ‘*the court to which appeals ordinarily lie" within the 
meaning of section 1 95 (3), and, therefore, it is the superior court 
which is empowered under this section to make a complaint which the 
subordinate court of Muosiff might have made(4). 

Appeal against tnder by a Suh' Judge or hUmsiff in exercise of 
small cause powers. — An appeal lies to the District Judge against an 
order under this section passed by a Subordinate Judge In the exercise 
of bis powers of a Judge of a Small Cause Ccurt(5). Where a MunsiS 
invested with small cause powers makes a complaint under s. 476 of 
the Code for the prosecution of persons in respect of offences under 
ss. 467 and 471 of the Penal Code, an appeal from such an order lies 
under this section to the Court of the District Judge and not to the 
Court of the subordinate Judge(6). But an appeal from order of the 
Court of Small Causes Saugor, under this section lies to the Additional 
District Judge, Saugor, and not to the District Judge, Jubbu]pore(7). 

Village Panchayat acting in civil cases. — A village Panchayat 
acting in a civil case having come to the conclusion that a person 
made a false statement and used a forged document in a case before it 
sent a report to the collector for bis orders and the Collector apparently 
acting as a District Magistrate made a complaint : and it was held 
that the principal civil court of the district was the District Judge, 
and the complaint of the Collector or the District Magistrate was 


(1) Jlamjan AU r. JlfooJJi See^a £ 
Co., S3 0, W. N 320-66 0. 932. 

(2) Kalyanji t. Itam Pern, 4S M. 
395- 48 M. L. J. 290=20 Cr, L. J. 801= 
66 I. 0. 449-1925 M, 609-21 L.W. 
C61. 

(3) Dalari ^oert v. laujiar Khan, 
1. R. 1933 Fat. 161 (2)«142 I. C 621= 
34 Cr. U J. 410-14 Pat. L. T. 131= 
1933 Cr. C. 610(2)-A. I. B. 1933 F^t. 
179 : Mehdt Hasan v. Emperor, A. I 
It. 1035 A. 212 ; Jt/anpAeof ▼. liudhu, 
A. I. R. 1935 A. 440, 


(4) Hamchandra v. Emperor, 8 Pat. 
428=117 I. C. 87e=A I. B. 1929 Pat. 
867—80 Cr. L, J. 834. 

f T. j«, T ^ go 

• ■ ■ . Cr. 

. • . 1 .dul 

iiUHteni, o. ooi—s u. \v. It. m5= 
A. L B. 1925 O. 713=27 Cr. L J. 83 : 
/tarn Sarup v. Emperor, A. I. It. 1933 
A 446 (9>, cTen though he signed the 
order as ManeilT. 

(7/ Lokman v. Haiku, A. I. R. 1934 
Hag. 236-81 N. L. K. 90, 
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Forum of appeal : Ccmpiaint by cntnttial court.— A Deputy 
Magistrate, empowered uoder clause (2) of section 407 of the Code 
to hear appeals from the sentences of subordinate Magistrates, is not 
competeot to bear appeals under this section ' from the order of such 
Magistrates, not being a court to which appeals from such Magistrates 
ordinarily lie(l). An appeal under this section by the person against 
whom a complaint has been filed by the District Magistrate shall lie 
only to the Court of SessiQns(2}. An appeal under this section from an 
order under section 476 passed by an Assistant Sessions Judge lies to the 
Court of Sessions(3]. 

Complaitit by civil or revenue court . — Ao appeal from the making 
or filing of a complaint by a civil court, under s. 476, lies to the court to' 
which the former is subordinate, and the procedure relating to such 
appeals is governed by the civil and not by tbe Criminal Procedure 
Code(4}. But the Lahore High Court in a recent Full Bench Case(5) has 
held that irrespective of -whether the trial court be civil, criminal or' 
revenue, tbe procedure on appeal under this section is a procedure 
under the Criminal Procedure Code. This view receives support from 
a recent Allahabad case(6). An appeal lies under this section 
against the order of a civil court passed under s. 476, even 
though the civil court m passing that order might have acted without 
jurisdiction!?). An appeal lies to tbe civil court from an order under 
8, 476 made by an Assistant Collector to a suit under tbe Agra Tenancy 
Act, even though tbe valuation of tbe suit is less than Rs. 200 and 

■ 

subordiuate to tbe District Judge when a complaint is filed in any suit 
of this nature whether tbe actual decree in that particular suit be 
appealable or Qot(9). 

Complaint by a single Judge of the High Co»r/. — Against an 
order of a single Judge of tbe High Court exercising original civil 


(1) Mohim Chandra y Emperor. 
S3 C. W. N 285-116 I. 0 C38-S0 
Ct. L. J. 658sB6 0 824-1829 C 172=3 
Cr Law. 241=49 C L J. 813 
(3) Ptlalal V Emperor, 35 N L It. 
1=2 Cr. Law 809=1039 Nag 97 P. B. 
-.116 1.0 77 -SO Cr. U 3. 650—19 A 
I Cr R.Si5. 

(3) Nagendra Ifalh y Emperor. 
60 0. 596=A I E 1933 C. 193 *S7 a W. 
K. 192=1933 Cr. C.2i3-llS I. 0. 703— 
84 Gr. L J. A2S. 

(1) Nasar-ud-din t. Emperor, 63 C. 
837328 Cr. L. J. 93:99 1.0. 194-A.I. 
R. 1927 C. 98: bat sea Dhanpatllai 
v.BalakEam, 1S5I.C. 694-A. I.R. 
1931 Lab. 761—1931 Cr. 0. 10C5-83 Cr. 
1.. J. 178=33 P.L,R. 658-13 L.SI9;CL 
Afahendra Ealh ». Emr^eror. 124 1. 
0. 627 - 49 C.L. J. 371-31 Cr. L. J. 


teO-A. I R. 1939 C. 42S-Ioa. Bol. 
(1930) O 43. 

(6) Dhanpat Eat v. Balah Earn. 
1931 Lab 761=185 I. 0. 694 followed 
in Afendi Laly. Earn Adhtn, A. I. 
R 193$ o 69 

(6) ilehdi Satan y. EmpeTor, A. 
I R. 1935 A. 319. 

(7) Edae Smgh *. Emperor, 47 A. 
934-23 A. L. J. 815-A 1. R. 1925 A. 
737 - 69 L 0. 630 : Eublal t Empe. 
ror. 6 A. I. Cr R 503. 

(8) Eaton Laly. AbdulSai, 195 
l.C. 753-A.I B. 1930 A. 407-31 Cr. 
Cr L.J. 698-1930 A. L. 3. lOlO-Iod. 
BoI,(l9S0JA. 737-19S0 Cr. a 631. 

<9> Amanul Seq y. Girdhar Gopal. 
A. I R. 1934 A. 656*150 1. C. 775*4 A 
W, B. 9I1=1931A11. L. R, 733*32 AlL* 
J. 667=35 Cr L J. 1130. 
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Duty of appellate court,— An appellate court in cases of 'appeals 
Under this section should reconsider the entire matter on its merits(l). 
The powers of the appellate court under this section are limited. It 
can do no more than hear the parties, and direct the withdrawal of the 
complaint, or itself make the complaint as the case may be. It has no 
power to direct the lower court to rehear the application and to file a 
camplaint(2), or to make a complaint in the light of the instructions 
given in the order(3), though there are authorities to the contrary 
aIso(4), The appellate court should apply its mind to the question 
whether or not it is expedient in the interests of justice that an inquiry 
should be made into the offence complained of, and that it should record 
its finding in writing on the point as a preliminary to the filing of the 
compIaint(5). When a superior court reverses the order of the trial 
Magistrate refusing to take action under this section, sufficient reasons 
must be given showing the grounds on which the Magistrate did not In 
its opinion exercise his discretion properly(6). Where the District 
Judge, on an appeal under this section recorded a judgment merely 
stating that he had beard argumentsfor the appellants, read the reply of 
the Subordinate Judge (who bad made the complaint under section 476), 
to the points on which a report was called for and was not prepared to 
interfere and ordered withdrawal of the complaint It was held that the 
judgmeot of the District Judge was defective, and that the appeal must 
be re>heard and a judgment passed in accordance with law (7). 

Potter to idie aJdih’efial evtdettce i» appeal , — A court of appeal 
acting under this section has no power to take additional evidenceCS). 

Disposing of appeal suvttnarily.~~Appts.\% under this section are 
subject to all the provisioos applicable to criminal appeals as laid down 
in section 419 and the following sectioDS. It is, therefore, open to an 
appellate court to dismiss the appeal summarily under this sectio&(9}. 


01 Jagahandhu v. Abdul Sobhan, 
67 C. 600-J34 I. C. 68-33 C. W. N. 
945=1929 Or. C. 04— 81 Cr. L J. 6I2— 
air. 1920 0 460;J?<im Charanv. 
Emperor, 83 1. 0. 808=23 A. I/. J. 
615=26 tr L. J. J126-A. I. B J025 A. 

bii _ ■ . . „ . 


(3l ITamid Aliy.- ifadhusudan, 31 


(4) Janardana Jiao v. Lahshmi 
Narasamma, 67 M. 177; Makendra 
Nath T. Emperor, 124 1. 0. 897-49 0. 
E, J. 874-A. I. B 1923 C. 428-51 Cr, 
L. J. 710. 


(5) Eamehand r. Lilaram, ISl I. 0. 
1007-83 Ct. L J. 43-25 8 L-R. C8=il. 
n. 1931 S. 153-1931 Cr. C. 733- A. I.B. 
1931 S. 115; E.C. T'i. Eeddtf t. 


Emperor, 8 Rang. 25=‘135 I C. SC6-31 
Cr L. J. 793-A. 1. R 1930 Rang 201= 
I. R 1930(B.) 250=1920 Cr C. CGI. 

(6) KalUadhan v Nani Lai. 62 C. 
478*^69 I. 0. 251—A. I R. (1976) C 
721— 96Cr. L. J. 1207, Ordinarily the 
Iligb Court vrill not interfere in appeal 
under this Fection: SuderS'iti Echapa 
». £f«peror, 8 Pat Ij- T 104=-98 1. C. 
111=27 Cr. L J. 12G3— A. I. R 1923 
rat 87. 

(7) Bamid AU t. Madhu Sudan, 

64 0. 355; Netyn Gopal y. Nani 
<?opa7, a: I. E. 3911 0, 454-85 0. W. 
N.GCO«193lCr.C. 006=133 I. C. C72- 
38Cr. 1045. ' . i 

(8) ,S'ami I>Hnia v Perioitcami, 
27 L. W. 865 -(192S) M. IV. N, 73 

( 0 ) Muhammad Eayetulla v. Enu 
peror. 58,0. 402-A. I.B. 1931 0.3 = 
31C,W. N. 923-1931 Or 0.35—129 1. 
C V 817—32 Cr. L J. 325 ; Baxdya 
Nath r. Emperor, A. I. R. 1931 Pat. 
114— 1931 Or, C. SC0=131 I. C. 536— 12 
rat.l<. T. 356=32 Cr. L. J. 735=16 A. I. 
Cr. R. 313, 
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without jurisdiction(l). 

Appeal against appellate order — In the Lahore High Court, in 
Mithammad Idris v. £fn^eror(2), the question as to whether an appeal 
lies from an appellate order under this section has been discussed 
and decided by Marttoue and Zafar All, }J. In that case their Lordships 
held that no appeal lies under this section to the High Court from 
an appellate order of a District Judge making a complaint which the 
Sub-Judge might himself have made but refused to make. This view 
is supported by the following cases(3). In Ranjit Saraiu v. Ram 
Bahaduri^), however, their Lordships of the Patna High Court under 
similar circumstances held that the persons against whom the complaint 
had been made by the District Judge bad a right of appeal. The same 
view has been taken also in other cases of the same court(5). But 
this view requires re*examiDatioD(6). Appeal however lies against an 
order passed under this section by the appellate court directing the 
withdrawal of the complaintf?). 

Complaint cannot be called in question in appeal from convic* 
tion. — It is not open to a person who has not exercised his right to 
appeal from an order making a complaint against him under this section 
to contend before the Magistrate or Sessions Judge before whom be is 
placed for trial, that the plaint U not a good complaint or that it Is not 
made by a proper oSicer(d). It was the intentioo of the legislature 
that the remedy open to a person aggrieved by a complaint made under 
this section, should be limited to an appeal under this section, and that it 
is not permissible to call the complaint id question in the course of an 
appeal against convictioo(9). 


(1) Emperor ?. Salig Ram , 63 A. 1018 
-AI.B. 1931 A.14l**15A I.Cr B m* 
89 Ct.L. J. 688-13 L.R. A Cr C1-190 
I. 0 4S8-1931 Cr C. 200-38 A. L. J. 
1690. 

(2) 6 Lah 66-26 P L. R 199=20 
Or. L J 1168-88 1 0. 628-7 L I.. J 
684-1 L. 0. 480=A. I B IMS^Lali 333 

' ■ ■■ * 711 


roin 

Pro* ad T Emperor, 120 1. C. 110— lo 
L R A Or 147-30 Cr. L J 1148-13 
A I Cr. B 1 — J929Cr C. 490=A. I B, 
1929 A. 898=t B (1930) A 4 


1938 U 606:65 H.L. J 441; Btlmal- 
idlah Ehan v, Sahna Regum, Stt A. 


410=1 R 1931 Cr 0. 149=A. I. R. 

1931 A 805-129 I 0.264-3gA L J. 
117-32 Cr. T.. J 867 , Ma 0« Ehin ▼. 
iV iC it/ PiVm, 6 Rang 623-28 Cr. 
L J. 937-J05 1 0. 457-1927 Ranft. 
813=9 A 1 Cr R. 104 ; Emperor y, 
001'11-do iZart, AIR 1935 B 157 ; 

Khan v Shahir Ah, 4 

Luck. 165 

( 4 ) 6 Pat. 202=7 Pat L. T. 114 
(6) Naroyan v Dhana, 10 Pat 440 
—12 Pal L T eSS-A I R 1931 Pat. 
343=1931 Cr C 791-32 Cr L J 1065 
—183 I 0 E63 , Favjdnr Rai y Em- 
peror, A 1 R 1926 Pat 25=26 Cr. L, 
J. 1505-90 I r. 445 = 7 Pat L. T 199 

(6) Ramehanthn r. Emperor, 8 Pat. 
428=117 I 0 678 - 30 Cr I. J 631- 
1929 Cr C 15S=.4. 1. B. 1929 lat 367. 

(7) Soniobhat y. Adillhai. 48 B. 
401-20 Bom L. B 2S9-.5 Cr. L 3 
1123=A I R 1931 B 347-61 1. C 917. 

*8) Johtar Alt v Emperor. IIC I. C. 
632-1929C 203-19 C L J. 193=30 
Cr.L J C56 

(9) iUi.-lAmodT Emperor. A. I R. 

1932 C 615-55C L. J. 830-1932 Cr. 
C 845-110 1. 0. 511-31 Cr. L.J. ?9. 
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coart in coDsidering revisiosally an appellate order made by a civil 
court under this section, acts under section 115 of tbe Civil Procedure 
Code aud is limited by tbe terms of that sectioQ(l). But tbe Lahore 
High Court bolds that revision lies to tbe High Court under s. 439 
in all cases whether the court be civil* criminal or revenue(2). Where 
a criminal court takes proceedings under this section, the appellate 
order of tbe Sessions Jodge can only be revised by the High Court 
under tbe provisions of this sectioD(3). Interference in revision with 
appellate orders under this section witbdrawiDg(4} or refusing to with' 
draw(5) complaints is ordinarily not desirable. Such order of tbe appel* 
late court, if not objected by way of revision, is final between tbe 
parties in collateral prcceedlugs. In tbe absence of any contravention 
of any express provision of law, section 537 of tbe Code cures tbe 
defect, if aoy(6). 

477. (Reppaled.) 

Section 477 which empowered a Court of Session to charge a person 
for an offence committed before it. or under its own cognizance bas been 
repealed by s. 129 of the Cr. P. Code Amendment Act. It bas 
been repealed because it was not thonght desirable that a court which 
bas instituted tbe proceedings should dispose of tbe case(7). 

478. (1) When any such offence is committed 

Power ot civil and before any civil or revenue court, or 
revenue couru to brought under the notice of any civil oi- 
Snj'cOTQU wills? rei'enuo court in the course of a judicial 
Court or Court oi proceediug, and the case is triable 
®*“*®“* exclusively by the High Court or Court 

of Session, or such civil or reveiiuo court thinks that it 
ought to be tried by the High Court or Court of Session, 
such civil or revenue court may, instead of sending the 
case under section 476 to a Magistrate for inquiry, 
itself complete the inquiry, aud commit or hold to bail 
the accused person to take his trial before the High Court 
or Court of Session, as the case may be. 

(2) For the purposes of au inquir^^ under this section 
the civil or revenue court * * may exercise all the powers 
of a Magistrate ; and its proceedings in such inquiry shall 
be conducted as nearly as may be in accordance with the 


{!) puma Chandra v. Dhdlu, 31 C. 
W. N.911. 

(9) Dhanpat Pal t. Balah Pam, A. 
LR 1931 Lah. 761-1931 Cr. C. 1065= 
135 I. C. 594 

UendiLdl-r. Pam Adhin, A. I. 
R,1935 0.59. 

(4) Somalhai t. Adithai. 48 B. 101 
-36 Bom. li. E. 2S9-35 Cr L. J. 1133- 
61 1. 0. OIT—A. I. R. 1924 Bora. 347. 



cr^ 
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Trafis/er o/CT/-^crtZ.*— The District Judge after receiving an appeal 
under this section from the order of a MunsifT, has jurisdiction to trans* 
fer the same to the Additional District Judge, who can, thereupon, hear 
the appeal and make a complaint under this sectian(l}. He is also 
authorized to transfer such appeal to the court of a Subordinate 
Judge(2). But in one case it has been held otherwise(3). 

Death of appellant. — The language of this section does not indicate 
that any legal representative of the deceased appellant may hie an 
1 k — j.-iL -t appellant. Hence on the death' 

or an appeal under this section 
against an order refusing to file a complaint under s. 195 is the one 
provided by Art 155 and not Art. 156(5). Starting point of limitation 
for an appeal from an order makiog a complaint is the date on which 
the complaint is filed and not the date on which it is signed(6). But 
an appeal under this section is barred, under Art. 154 of the Limitation 
Act (XVI of 1908), if hUd more than 30 days after the date of the order 
rejecting the application under s. 476(7). 

Notice. — According to this section, notice is to be sent to the 
parties concerned. The court should issue notices to both the parties 
concerned in the matter(8). In an appeal against a refusal to make a 
complaiot the parties eniuled to receive notice will be the accused 
persons. But if the appeal were by the perso agaicst whom a com- 
plaint has been made, the opposite party is the Crown, as m all other 
crimioal cases, and no notice to the compiainaot is neces5ary(9). 

Separate appeal.— Where four petitions were presented against 
four persons and the Sessions Judge passed one order directing a com- 
plaint to be preferred and four complaints were accordingly preferred, a 
separate appeal should be preferred by each of the accused(lO). 

Revision.— A refusal to exercise Its own discretion and to revise 
tbe exercise of discretion by the court of the hrst lostance, is failure to 
exercise jurisdiction and is revisable by tbe High Court(ll). Tbe High 


(1) Lai Muhammad y- D. I G 
Police, 87 0 831 = 126 I. 0. 748=31 r 
W. U eO-A I. B. 1230 0. 361=31 Cr 
L. ^ TT , 

. -27 


lai uiamuiuit j^nait * mU, 

114 I C 812=6 0 W N 6S3=A 1 B 
1923 0 401=Ind. Rul (1929J O 204 =4 
Luck. i55 

(4) A'l/jol Alunad r Ilamji Das 
47 A. 869=A I R 1925 A. 020=6 L R 
A. Cr. 65=87 1.0. 609-20 Cr. L. J. 
1008. 

(6) Shea Piamd v. Shea ila'i5i7ai, 
93 I. C. 851-21 A L J. 203-7 I, K A 
Cr. 80— A. I. R 1926 A 311, Hajant 
Jxaiitny Disloomotii Dasoi. lOi 1 C. 
450=46 0. I- J. 40=8 A. 1 Cr R 433- 
29 Cr L.3.810-A.1 R 1927 C 718. 

(C) Labha Mai t. irosairo Mai, 


29 P L R 128=29 Cr L. J 72-30C I. 
C 681 ; Pifthalmes v Dmperor, 7 
I-nb 77=SsI 0 393=27 Cr I.. J. 1321- 
28 P K 232=A I R 1927 Lnh 51 , 
Da^aDaiijiT Empero-, 62 R. IC4 — 
L R 76-29 Cr L J 315-:03 
IC 20-1 L T 403 41=1925 Bern 61 
=D A I Cr W 435 
l‘i)f'ha»dia Atiinar 7 Malhurta 
Z2e&ii/a. 62 0 1099 

(8) Sarat Chandra y ITanCharar^, 
A. I R. 1930C 232-61 C L J. 45=127 
1 C. 265-1930 Cr C SC2 
(9> Lobha Mai v. ircioir/t Mai, 
1061 C 534=9 A 1 Cr R 395 = 29 P. 
L R 123-29 Cf L J 72 

(10) d/^Hro»»iniO. /« re, I R 1933 it. 
43-140 J C 756-31 Or L 3. 92- 
11933) 51 VV N 100=1933Cr.C. 157-A 
I r.. 1933 51 125 

( 11 ) Jaga Vandhii y Abdul Salhan, 
57 0 JOJ, Cl. Etitr-erory. Jlam A'ora- 
111,5 A. 1 Cr, R. 515. 
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Preliminary inquiry and procedure.— civil-court bas'n'o poWr 
to order the commitment of persons for offences under sections 471, 465 
and 193 of the Penal Code without holding' the preliminary inquiry, 
required by this sectton(l). A Court holding an inquiry under the latter 
portion of this section with a view to making a commitment to the Court 
of Sessions is bound to follow su'bstantially the provisions of 
Chapter XVIII of the Code(2). Wbere the Magistrate incorporated as 
the main grounds for committiog for trial the reasons which .be had 
given in bis judgment in the civil suit, with the result that there was 
nothing in any way resembling a proper record in the committing 
Magistrate’s Court, it was held that the trial was illegal, there haviog 
been no proper proceedings before the committing Magistrate, the 
accused must be discbarged(3). Wbere in such circumstances the court 
neither examines the witnesses in the presence ' of the accused nor 
explains the charge to them, the commitment will be quashed(4}. 

Proceedings which may be construed as falling under this 
section. — An Assistant Judge before whom a witness gave a false 
deposition, took cognizance of the case, as a District Magistrate, under 
section 190 (c), on the statement in the deposition. To this course, an 
objection was taken that sanction was required under section 195 of 
the Code and that action taken by the ofllcer as District Magistrate 
was not tantamount to a sanction by him as a Civil Judge. It was held 
that the action takeo by the officer was in effect action which as a Civil 
Judge be was perfectly competent to take under this section as the 
oSeuce was brought under his notice as a civil court in the course of a' 
judicial proceeding. As Civil Judge, be could either transfer the case 
to himself as a Magistrate for inquiry or completing the inquiry as a 
Civil Judge, commit the accused(5j. 

Power to commit after taking steps under s. 476.— A civil 
court, after starting proceedings under section476 and then acting under 
this section is in no way debarred from committing a person who seems 
to have committed an offence before it to tbs Court of SessioD(6). 
But In one case it has been held otherwise(7). 

Appeal.— Tf an order of commitment is made by the original civil 
side of the High Court under section 478. an appeal against the order 
of commitment may be preferred to the appellate side of the High 
Court(8). 

Revision : Power of Sessions Judge . — Though certain Magisterial 
powers have been given to a District Muosiff under this section, for the 
purpose of investigating cases of contempt of court, he still remains, 
while exercising those powers, a civil court and is not an inferior 


(1) Queen T Jiangaioonee, 22W.B. 
Cr. 62 

(2) Emperor iSond, 1 A. 

I. 0. L. T C02=77 1. 0. 683-1933 A. 
610=25 Cr. Ij. J. 483; Emperor v. 
Dahtt Prasad, 40 A. 83. ' 

(3) EmT-*TOT y. Hatha Nand, 1 A. I. 

a L. T. C03-77 I. C. 833-1923 A. 610- 
M Cr. L. J. 483. ■ . 

(4) Emperor y, Euhu Prasad, 40 A. 
32 (33). 


(5) Emperor y. Eathid KarmaUi, 
5 Cr. It. 3. SOI - g Bom. L. B. 213. 

■ (6) Emperor v. Pameshtear Lai, 
49 A. 893-103 I. 0 201-35 A. U J. 6S5 
sL. R. B A. US Cr.— 28Cr. L.7.'668— 9 
A I. Cr. R. 85-1927 A. 671. 


(7) Emperor ,t. Moreshtcar, Rat. 
Un. Cr. C. 959. 

W Venhatagiri Ayyar t. JV. M. 
Fimsx 43 51. 361. 
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provisions of Chapter XVIII and of Chapter XXXIII in 
cases where that Chapter applies, and shall be deemed to 
ham } •; ' *.’■* 

A'" ' ■'.! ' • , ‘ to the provisions of section 

443 ■ • may in sub-section (2) have 

been omitted and the italicised words at tbe end of sub-section (2) have 
been added, by section 28 of tbe Criminal Law Amendment Act, XII of 
of 1923. 

Scope.—A civil or revenue court has jurisdiction to take action 
under this section when an oBence is committed before it in any pro- 
ceedings, though when the offence is only brought to its notice tbe court 
has only jurisdiction when it is brought under its notice in the course of 
judicial prQceeding(l). A Revenue Officer conducting mutation pro- 
ceedings on a disputed succession under tbe provisions of s. 40 of the 
U. P. Land Revenue Act, 1901, acts as a revenue court within the 
meaningof s.48Qf the said Act and has power under this Section to commit 
to Sessions a person who has committed an offence before bim in tbe 
course of such proceediogs(2). Tbe power of a civil court to commit 
a case to the Sessions, ts limited to cases triable exclusively by the 
Court of Sessions, and to such cases only when the offence charged has 
been committed before tbe civil court itself or brought under its 
notice(3). 

Any such offence,— It has been held by the High Courts of 
Calcutta(4), Bombay(5) and AUababad(6) that the words “ any such 
offence." in this section mean an offence referred to in s 19S, andnot 
an offence qualified by the circumstances under which it is committed, 
that 13 , as described in cl. (c) of sub-section (l) of s 195 by n party to 
any proceeding in any court, m respect of a document given in evidence 
in such proceeding. On the other hand, it has been held by tbe High 
Court of Madras that the words, "any such offence” in this section, 
relate to offences referred m s. 195, and such of those offences as fall 
under ss. 403 and 471, Penal Code, must have been committed by a 
party to any proceeding in any court in respect of *' a docHweut given 
in evidence in such proceeding ”(7). Tbe former is no longer correct. 
” The recent amendments m sections 195 and 476 have lesulted in 
connecting tbe two sections more closely together. Section 476 gives 
the court power with respect to aoy offence referred to in section 195. 
The offence referred to in section 195 (c) is not merely an offence under 
certain sections, but such an offence when committed by a party to 
•he proceeding(8). This section must also be regarded as supple- 
mentary to s. 195. 


(I) Lachhman Prasad v. Emperor, 
134 1.0 SGl-G OWN, 953-A I R 
1930 O. 6S=lna. Itul. (1930) O. 320«»S1 
Cr li. J. 679=5 Luck 435-(J930) Cr. 
Cas 16i=3 Cr. Lai\yer Oudb, 6. 

(3) Ibid 

(J) Imperalrix v Popat Eathu. 
4 D 237 ; Gim-ar v. Emperor, 9 C». L 
J. Ql<i=l I.O.SOG-GA L J 393 

(4) Al-hil CViondra v. Empress, S3 


C. 1001 

(5) In re Denji, 18 B. SSI. 

(6) Emperor v. ElwhaJi Pam 
10 A. 126. 

(7) Atdul Khadarr J/eerg Saheh, 
15 M. 324 = 3 M. L. J. 14C. 


(8) Ter Bfcwn, J . Jn Gruttcamv r. 
Elrahim, 3 li»CB.S74, (SSl.SS3).-2GCr 
1*.J. 335. 
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ID the sectioo beins; those punishable auder sections 175, 178 , 179 and 180 
of the Indian Penal Code. This sectioo empowers a Magistrate to deal 
with the accused only when be is sbowo to have committed one of the 
offences enumerated in the section(l}. The procedure prescribed by 
this section for punishing a contempt committed in facie curiae is of a 
summary character, and the court taking action under this sectioo is, the* 
refore required to record certain particulars mentioned in the next section. 
These particulars, if properly recorded would provide a safeguard against 
an abuse of the powers vested in the court and enable the appellate 
court to decide whether there was any material to warrant the convic* 
tion(2). 

Offence described in s. 175. 1.P.C. — The intentional non pro* 
duction of a document by a person legally bound to produce it is an 
offence under s. 175 of the Indian Penal CodefiJ. A person called upon 
by a Sub-Registsar to produce an original document, which was regis* 
tered in bis office, to enable him to compare it with the copy of the 
deed in Registration Office Register, which, it was suspected was 
tampered with, is not legally bound to produce it, and he cannot on bis 
failure to do so, be convicted under s. 175(4). Non-production of the 
document by the accused does uot amount to an offence under sec* 
tioal75(5). The omission to produce or deliver up a document must be 
intentional otherwise there is ooliability to punishment under s. 173(6). 

Offence described in s. 178, 1. P. C.— Section 178, 1.P.C., makee 
punishable any person who refuses to bind himself by an oath to stats 
the truth, when required so to bind himself by a public servant legally 
competeat to require that he shall so bind himself. A mere omission 
does not amount to a refusal, which signifies a positive non-compli* 
aoce with demand made(7). The refusal to take an oath is regarded in 
law as contempt of court for which this section provides with the sum* 
mary remedy of punishing the recasaot witness on the spot. As, 
however, the repetition of the Kaltna ts not m accordance with the form 
prescribed by the Chief Court under the authority of section 7 of the 
Oaths Act, 1873, the conviction of a Muhammadan witness under sec* 
tion 178 of the Penal Code for notrepeatiog the Kalma is illegal(8). 

Offence described in 8 . 179 I. P, C.“-Secllon 179, I. P, C., refer® ' 
to what is a refusal to give evidence. Where a witness on being asked 
the name of his paternal grandfather replies that be does not remember 
it, it is not a refusal to answer the question, and the witness cannot be 


(1) In re Davuluri Veerayya, 6 ll. 
L. T.28C, 

(a) Dalip Singh v. Croic/i. 2 Lab. 
803-4 U.P.LJt (.Lab) 9=C4 I. 0. 377- 
23 Cr. L J. 9=s21 P. L R, 1932. 


(3) In re PremChand, 13 B, 63; 
Steus, vrbcrea suQlinoDS is Usucd to a 
lanior member of a lolnt . Uiodu famUjr 
csrrylDg od busiocfts as a partnership to 
attend in court and bring his liahi 
Khata, the summons not specifylog 
rrbat Pahi Khata, irss re<juired : Km- 


preat r. Salig Ram, (1890) A, W. N. 
171. 

(4) Aematullah v. Emperor, 2 0. L. 
J. 621-3 Or. li.J. lU. 

(5) lihxEar Vhandra t. Emperor. 13 
0. W N. 1016-8 Cr, L. 3. 224—8 O. L. 
3 , 320 i Damri Ram v Emperor, 19 

L 3. 316=43 J. V. 793-4 fat. L. W. 

(6) In re Prem Chand, 13 D. 63. 

(7) Hclson's 1. 1’. C., p. 300. 

(8) Pha\ Khan t. Emperor, 20 P. 
R. 1902 Cr.-47 P. L. R. 1902. 
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criminal court wiihio the meaniog of s. 435. He is not, therefore, 
amenabie, to the junsdictioa of the Sessions Judge. The Sessions 
Judge, therefore, has no jurisdiction to revise his proceedtDgs(l). 

Power of District Magistrate — Wnera a Revenue Officer passes 
no order under s. 476 either making a complaiot or refusing to make a 
complaint but merely refuses to commit a person to the Sessions under 
this section, a District Magistrate has no jurisdiction to revise bis 
order and commit the person to the Sessioiis(2). 

479 When any such commitment is made by a 
Proceduts of cnii ^ivil Or revcnuo court, the court sliall send 
or revenue court in the charge with the Order of commitment 
EDoh cases Tccord of the caso to tho Presi- 

dency Magistrate, District Magistrate or other Magistrate 
authorised to commit for trial, and such Magistrate shall 
bring the case before the High Court or Court of Session 
as the case may be together with the witnesses for the 
prosecution and defence. 

480 . (1) When any such offence as is described in 
Prosedute In cer. sectiou l7o, scctioii 178, sectioii 179, 
tain cMes of con- scction 180, Of sectiou 223 of the Indian 
tempt. Penal Code is committed in the view or 

presence of any civil, criminal or revenue court, the 
court may cause the offender * * * to be detained in 
custody and at any time before the rising of the court 
on the same day, may, if it thinks fit. take cognizance 
of the offence and sentence the offender to fine not, ex- 
ceeding two hundred rupees, and, in default of payment 
to simple imprisonment for a term which may extend to 
one mouth, unless such fine be sooner paid. 

(2) Nothing in section 29'A or in Chapter XSXIII 
shall be deemed to apply to proceedings under this 
section. 

Amendment. — This sectioo bas been amended by tbe Criminal 
Law Amendment Act ( XII of 1923J. In sub-secCion (Ij the words 
“ whether he is an European Brilish subject or not which occurred after 
the word “ ofTeoder” have beeo omitted and m sub-section (2) the words 
and figures " section 29 A or in Chapter XXXIIl " have beeo substi* 
tuled for the words and figures ** sectioo 443 or 444 

Scope —This section gives an exceptional jurisdiction to a court 
to try a case of contempt of court, which miy be otherwise dealt with 
under s. 228 of the Indian Penal Code. Other allied oO'ences described 


{!) JZamac7i-»ndra T 5’Mfcfpramoniia. 1311 C 35l»CO. W, N 951—5 Luck 

5 11. L.J. 320. 435— .\. 1. R. 1930 O. £S==]cd Tul 

19JOO. 220-31 Cr. L. J. £73-1930 Cr 
(2) tocAftnian Protad r, Smperor. C. 16i 
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proceedings, under section 228, Indian Penal Code, even if tbe ex> 
pressioQ was actually overheard by tbe presiding ofHcer(l). 

Contempt of court. — There is no mention in s. 228, I. P. C., of 
"contempt of court’'(2). But it is said that any act ^vhicb interferes 
with the operation of the court itself, while engaged in tbe trial of 
cases, or which renders the court less able properly and with dignity 
to try cases, is a contempt of court(3). That use of vulgar language 
for purposes of emphasis does not constitute contempt of court(4). 
Nor is the mere fact that a person walked with creaking shoes on 
bis feet near the court room a wilful act of contempt so as to be 
punishable under the sectioo(5). Nor can a defendant, who, when 
examined, as a witness before a Magistrate, made certain statements 
which he afterwards retracted, be held guilty of a contempt of 
court(6), Bat an accused person who, during tbe bearing of a case, 
makes an impertinent threat to a witness in the box, commits an 
offence under s. 228 Indian Penal Code(7). And so also a per* 
son who bids at a sale tn execution of a decree kaowing that be 
cannot deposit the earnest moaey(8). Prevarication by a witness 

may, though it does not necessarily, amount to contempt of court(9). 
But leaving, court when ordered to remain or making signs from 
outside to a prisoner on hts trial(tO) or absence from court in dis* 
obedience to a summons(ll) or listening to the evidence, having been 
directed to go away until required as a witness(12} or tbe walking out 
of court by a party when asked if be is going to call witoess(13) are 
not offences under this section* An irrelevant question put to a 
witness in cross-examioatfon, cannot be considered as an insult to 
tbe court; though a persistence to such irrelevant and vexatious 
questions after warning might amount to a coDtempt(14). But the use 
of ob|ectiooable or defamatory expressions in a petition presented in 
the court cannot be regarded as a contempt, justifying immediate 
action under s. 228 Indian Penal Code(I5). Tbe use of words distinctly 
implying that tbe court bad acted with t e , intentional oppression 

and the question put mockingly, whether this zul/n was to be applied 
to Muhammadans as well as to tbe Hindus, being an obvious insinu* 
ation that the Magistrate was not acting impartially, amounts to an 
intentional insult to tbe Court, punishable under this section and s. 228 
I. P. C.(16). 


(1) Jil r. Emperor, 15 f. 0. 

9S3=a23 P. W. R. ISia Ur.-13 Or. L.J. 
667. 

(3) Manghai Ram r Emperor, 20 
Cr. L, J. 777-53 I. 0. C17. 

(3) Seo ft learned artielo on " Contempt 
of Oontt Criminal and Civil " In 7 Cr. Ij. 
J. at p 63 (Joar) 

(4) 1 Weir. 21G. 

(5) In re DaciiJurl Veerayya, 1 
1. O. 580»5 JI. L T. 280. 

(6) 1 Wcir.aiG. 

(7) Alltiv. Emperor, 45 A. 272-21 
A. L.J.72-21 Cr L J. 750=74 I. C. 
2CO-(1923J A. 193. 

(6) In re Afo7tes7i C7iunder, (IBCt) 


(10) 1 Weir 215. 

(11) Ibid 

(19) iWeif. 217. 

(13) 1 Weir. 2l8. 

(14) Aetemoola t. Croicrt, 44 F. R. 
1867 Cr. 

(15) Croten r. Wahid DaUTi, 137 
P. L R. 1903. 

(16) Emptror t, Saiig Earn, 16 P.R 
1897 Cr, 
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proceeded agaiost uader s< 179(1). A witness cannot be punished for 
not answering a question which he was not legally bound to aDswer(2). 
But a witness who persists in saying “ He named no one ” and refuses 
to give any furtbeir answer readers himself liable to punishment under 
s. 179, I.P.C.(3). Section 179, I. P. C. has nothing whatever to do with 
the conduct of accused persons in court. An accused person is not 
bound to answer any question put to him at all and can if be likes, 
decline to plead(4). 

Offence described in s. 180. 1. P. C.— A refusal to sign a depo* 
sltion IS an offence under s. 180 of the Indian Penal Code. A person 
under the legal obligation to sign any statement made by him, commits 
an offence if he refuses to sign it(5). There is no law which obliges a 
witness in a civil or a revenue case to subscribe to bis statement and a 
witness cannot be convicted of contempt of court for refusing to sign 
such a depQsition(6). And even when a statement is required to be 
signed all the preliminaries such as the reading over of the deposition 
and the like must be strictly complied with before the witness can be 
held guilty of an offence under this section(7). 

Offence described in s 228, I. P. C. — Section 228, I. P, C., pres* 
ctibas punishment for contempt of court. The object which a 
court has m view in punishing (or contempt of court is the protection 
of the public from the evil which will result if their faith in the 
autbanty and justice of tribunals of the land were impaired(8). 
But in cases coming under tbis section the court is both prosecutor 
and Judge and so the powers should be used only in exceptional 
cases. Courts taking action under tbis section ought not to give 
room for the impression that they arc unduly sensiiive(9) A Judicial 
officer is DO doubt fully entitled to maintain the dignity of the court. 
But he should not be too sensitive and too ready to take offence 
where none is tntended(lO). In order to bang a case within s. 228, 
Penal Code, and this section it must be shown that an accused inten* 
tionally offered an insult to the couitfll). A coarse expression used 
by a litigant but not addressed to the court can scarcely be treated 
as an intentional insult to the court and an interruption of its 


(1) Kallu y. Emperor, 92 I C. 42S— 

A I. R. (1926) Lah 240-27 Cr, L J 
252. ^ ^ 

(2) Jn reGanesft T^aram. 13 B 600; 

Emprew ». Eari Zaftnhrnan, 10 B. 
185 , C^edt Lai y. Emperor, 11 O !• 
J. 358-81 I 0.961-10 0 A. A 1. R 
li4-25rr L J 1127-811 C 951 

(3) Enr A'ornin t Emperor, 811 C 
706=20 A. L. J nOO-K R 6 A 14 Tr. 
=26 Cr L J 353 

(4) In re Thirumala Jleddt. 771 C. 
422— 46 M. I. J 40=1924 W N X41— 
19 L NV. 292=25 Cr I. J 3*4—47 M. 
80C 

(5) Emperor T lateh Ah. OPR 
1912 Cr =37 P AY. n. 1012 Cr =945 P 
L.R. 1912=13 Cr. L 3 713-ICI.C. 
621. 


(6) Sco the case cited in the last note 
and 6 M II C. R App XIV. 

(7) Empresty ilabali Earn, (16S1) 
A W. N 43 

(6) In re Satyabodha, 33 Cr L. J. 
644-69 I C 81=47 B. 7G -24 Bom L.R. 
92S = AIR (19221 B 426. loUowed in 
tn Ihy matter of Zlabib, A I R (192C) 
Lah 1 F B. 

(0) in re Eamasnmi Goundan, 29 
M I,. J.274-3L W CSG-50I.C.431- 
16 Cr UJ 610, 

(to) Parshotam Lai y. Emperor, 93 
I.C.C9S-(1925) Lah 210-77 Cr L. J. 

474 

(ll) Chhayanlal y. Emperor. A.l At. 
1933 B 416=35 Bom. L. B 1W5 
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distiactioQ in this respect between Presidency and non*Presldencv 
High Courts(l). 

In the view or presence of court. — The sutcmary power, 

conferred by this section only extends to offences in the nature of con- 
tempt, committed in the view or presence of the court. It may also 
extend to contempts committed in the precincts or ofHces of the court, 
but it does not extend to contempts committed outside the court(2). It 
will be observed that in the case of a court other than the High Court 
the power of the court to punish is cooffned only to contempts com- 
mitted in its view or presence. It cannot punish for contempts not so 
committed(3). But the High Courts possess plenary powers of punish- 
ing contempts whether committed in its presence or otberwise(4). The 
use of objectionable or defamatory expressions in a petition presented to 
the court cannot be regarded as a cootemp*, justifying immediate action 
under s. 228, I. P. C., and this sectioD(5). 

Contempt shown to the Magistrate who was not at the time 
engaged in a judicial proceeding. — Where a Magistrate was conducting 
merely an inquiry into a case of a breach of the peace in order to ascertain 
whether he should make a report to his official superior, and possibly 
to satisfy himself whether be ought to act under s. 108, Cr. P, Code, be 
could not be considered to be exercising any powers conferred by 
the Code or conducting any proceeding in the course of which evidence 
might be legally taken. Therefore, a person behaving insolently 
towards him in such proceedings could not b: proceeded against under 
this section(6). A Ttthsildar or a Naib-Tahsildar Ym to perform 
various miscellaneous duties, most of which are of a noo.judlcial 
character and the mere fact that on a particular day be has to try a case 
does DOtnecessarily leadto theconclusioo that bets doing judicial work 
during the whole of that day. Where, therefore, in a case of a con- 
victiou under this section, all that appeared from the record was that 
the court (a Kaib-Tabsildar) was engaged in conversation with two 
persons who were sitting ID bis loom, it was held that the accused 
could not be summarily puaisbed under this section, as there was nothing 
to show that the Naib-Tabsildar was then sitting in some stage of a 
judicial proceeding!?). 

At any time before the rising of the court. — The provisions of 


ihe High Court. 10 C. 100; Jfif/ie 


163 A.'c. 

(3) Ktnpret* v. Sh'shagpa, 18 M. 21. 

(4) Surewlra I^ath Banerjte ▼- 
The Chief Justice an'l the Judges of 
the Iltgh Court, 10 C. 102; 


/« the'malter of Shashi Bhuthen, 
84 I. A. 41— !49 A 95 : /n the 
matter of JIalib, Cl^b. 5^8; In the 
matter of Muslim Outlook, i03 1. C. 
775 ; Iladi Butatn t. Matir-ud-Bin. 
48A.71>b=94A. 1. 3. 849*A. 1. B. 
092C) A. C23=97 1. C 108; In re 
C7/ortc/y(*, 14 Bom L.R 331; Westonr. 
JIditor, Bengalee, 1 5 C. W. N. 771 : In 
re Sotiial/odha, 34 Bom. L. B. 928; 
in re Banks, 2C C. Ia J. 401. 

(5) Crown ». Wahid BaXs?!. J37P. 
L. B. 1S03. 

(6) 2 Weir. COS 

(J) Dalip Singh r. Crown, 2 Lab. 
803(31lj-23Cr.L. J. 9. 
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Latitude to member of Bar.-*~Tbe law allows same latitude to a 
member oF the Bar acting bona-fide io the discharge of his professional 
duty, so long as his conduct is not so clearly vexatious as to lead to 
the inference that bis Intention ts to insult or interrupt the court(I). A 
pleader who presses a court to put a qae:tion which the court con- 
siders improper, and insists on a note being made of bis request, is not 
necessarily guilty of an offence under this section(2]. Where the court 
thinks the question inadmissible or the objection untenable, there 
ought to be a spirit to give and take between the Bench and the Bar 
in such matters and every little persistence on the part of a pleader 
should not be turned into an occasion for a criminal trial unles the pleader's 
conduct is so cleaily vexatious as to lead to the inference that bis 
intention is to insult or interrupt the cout((3). Where an advocate 
moved the Judicial Commissioner to take action in the matter of a com- 
plaint which he brought against a first class Magistrate, for allowing 
one Court Inspector to use various insuUmg expressions and thus annoy 
and interrupt him while conducting the defence in a criminal case and 
immediately after, a summons was issued to him by tbs Deputy Com- 
missioner cbargiog him under this section the Judicial Commissioner 
transferred the case to bis own file, and, after hearing the evidence, 
held, there was no proper justification for the institution of criminal 
proceedings against the advocate and that there was no iotentional 
interruptioo of the Magistrate's proceediogs(4). 

Latitude to litigant.*~The law allows some latitude even to 
alitigant making a protest against the proceedings of the court ; provided 
that his act is compatible with due respect for its lawful authority and 
does not indicate an loteotion to losoit the court or obstruct its 
busiQess(5). The chief logredient in the offence contemplated by this 
section IS intention of the offender. Wbere, therefore, the charge 
against the accused was that he gave a push to the witness whom he 
wanted to cross-examine and r who was going to walk out of the 
court, It was held that bis behaviour may have bseu and probably it 
was, objectionable but it could not be said that be pushed or detained 
the witness with the intention of insulting or causing any interruption 
to the Magistrate when be only told him not to go as he had to cross- 
examine him(6). But a witness cannot with impunity persist m refus- 
ing to answer any question put to bun and thus defy the authority of 
the court(7), 

Jurisdiction of High Court.— The High Court has jurisdiction to 
proceed summarily in cases of contempt of its autbority(8}. There is no 
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Chand T Croicn, 11 P R 1918 *l 
p. 31. 

(3) In re Dalltiraya, R Dom. L B 
Sll>-1 Cr. L J. CIS. 

(1) Emprtii v. DoyU, S. C. ISC 
Cr. P. 0.-107 
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The Chief Jntliet and Judges of 
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Surettdra Nath Bauerji, In fe(l), it was held that the directions con* 
tamed in s. 481 are mandatory and the omission to record the parti- 
culars mentioned in section 48J is fatal to such proceedings : No 
person can be punished for contempt of court, which is a criminal 
offence unless the special offence charged against him is specifically 
stated and an opportunity is given him of answetiog it. All that the 
expression 'statement’ (if any) of the offenders m this section indicates 
is, that the court cannot compel the accused to mahe a statement but 
it does not mean that the court should not give him an opportunity 
of making the statement : A conviction under section 228 of the Penal 
Code without giving the accused person an opportunity of making such 
statement as required by this section, is inegaU2). A criminal court 
infficting a fine for contempt of court should speciffcally record its 
ressons, aod the facts constituting the contempt with any sfafemcBt 
the offender may make as well as the finding and (be sentence(3). 

Sub-section (2) : Nature atui stage of judicial proceedings in 
which the court interrupted or insulted was sitting . — In the case 
□f proceedings for contempt of court under s. 228, Penal Code, 
(he record must show the nature and the stage of the judicial proceed- 
ings in which the court interrupted or insulted was sitting and the 
nature of the interruption or insult, and omission to set forth the 
particulars as required by s. 48tt cl. (2) is not merely an irregularity 
which could be corrected by the application of s. 537 but is fatal to the 
proceedings(4). Where, therefore, in a case of a conviction under 
section 480, all that appeared from the record was that the court (a 
TahsUdar] was at a certain village for the purpose of attesting transfers 
in bis capacity as revenoe court and that the accused and another lambar* 
dar, on being told by the TahsUdar that they bad rendered no assistance, 
gave him insolent replies, but it did not appear that at the time of the 
alleged insult the TahsUdar was engaged in any particular proceed- 
ings under section 40 of the Land Revenoe Act, 1871, or the rules there- 
under applicable to him, it was held that though the conduct of the 
accused was insolent, still they conid not be summarily punished for 
contempt under section 480, as there was nothing to show that the 
Tahsildar was then sitting tn some stage of a jndicial proceeding which 
is the gravamen of the ofreDce(5i. Where a person making a noise 
in court is charged with an offence under section 228 of tbs Pena! 
Code, the record convicting him must, show the stage of judicial 
prcceediog interrupted and the evidence must establish that such inter- 
ruption was intentional, as such vital irregularities lu procedure are not 


(1) 10 n. W. N 1052-4 Ct. Ii. J. 210. 

(2) Jirishua Ct’ondra v. Emperor, 
74 1. H.612-37 C Ii. J. &35-=l‘J23C. 
6C3— 21 Cr. h. J. 703 ; Pahu Jlatn ▼. 
Emperor, Bit. C 7C-1023 L 65«»25 
Cr Ii. J. 698 

(3) lie Panehanada, 4 M. II C.B. 
329 : Pohu Ham v Emperor, 81 1. 1*. 
7C— 1923 Ii. 83-25 Cr L. J. 6S8 ; sc« 
Arumugdm t. Emperor, A. I. B. 1928 
lUng. 290. 


(4) Pam Lair. Emperor, 1311. 0 
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Cr. R 78. 

(6) Jihulhal Sinoh t. Empress, SC 
P.R. l?80Cr. 
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this section should be applied then and there, at any rate before the 
rising of the court in whose view or presence a contempt has been 
committed. Therefore, where a Magistrate in whose presence contempt 
was committed took cognizance of the offence immediately, but, in order 
to give the accused opportunity of showing cause, postponed bis t^cal 
order for somedajs, it was held that be should have directed the 
detention of the accused, and dealt with the matter at once or before 
bis risiogll}. But the power of the court to punish for contempt is not 
lost simply because the court has risen for a short time in the middle of 
the day(2). 

Punishment — Where the court which deals with the offence of 
contempt of court is the court in which the contempt occurred, it 
cannot pass the sentence prescribed by s, ^28, Penal Code, hut should 
under this section, limit the punishment to Rs. 200 with imprisonment 
in default for 30 days(3}. «Wbere the court thinks the penalty prescribed 
by this section to be insufficient ; it ooght to refer the case under s. 482 
to some competent Magistrate(4). A substantive sentence of imprison* 
ment cannot be passed under this sectionfS). 

Appeal.— Ao appeal lies against an order of the Sessions Court 
imposing a fine upon a witness under this section for inteotional insult 
to tbe Sessions Judge sitting m a stage of judicial proceeding(6). A 
Sessions Judge cannot decline to interfere on appeal merely because in 
bis opinion "tbe matter is a mere trifle. " He is bound to hearths 
appeal and come to a fioding whether tbe conviction is legal or illegalf?). 
481 * (1) Id every such case the court shall record 
Record In eueb the facts conslHtitiiig the offence, with 
««« the atalemont (tf any) made by the 

offender, as well as the finding and sentence. 

(2) If the offouco is under section 228 of the Indian 
Penal Code, the record shall show the nature and stage 
of the judicial proceeding in which the court interrupted 
or insulted was sitting, and the nature of tlio interrup- 
tion or insult. 

Record. — A court takiog action under section 480 is required to 
record certain particulars mentioned lo this section and ittler alia must 
record tbe facts constituting tbe offence, and tbe record must also show 
the nature of the interruption or insult attributed to tbe accused. 
When the guilt or innocence of a person depends upon the exact words 
used by him, it is obviously tbe duty of the Magistrate to record them 
with a reasonable degree of precision, and bis omission to record tbe 
nature of the insult constitutes a grave defect of procedurefS). In 


(1) Efiwesjv PaJambor. 11 A 361. 
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being recorded was improper(l). 

483 . When the Local Government so directs, any 
When Registrar Registrar or any Sub-Registrar appointed 
bo Act, i90S, 

court within ss. 460 shall bo deemcd to bo a civil court ivithiu 
the ineaniug of sections 480 and 482. 

Power to make Registrar or Sub-Registrar a civil court.— Under 
this section the Local Government may constitute a Registrar or a 
Sub-Registrar a court for the purposes of sections 480 and 482. But a 
Registrar or a Sub-Registrar who has thus been constituted a court is 
not to be considered a court for ordinary parposes(2). It is difficult to 
lay It down that by virtue of the Code, the Sub-Registrar is a court for 
the purposes of sections 480 and 482, and this section appears to leave 
the matter to the directions of the Local Government, which in Bengal 
has made no direction as regards the Registrar or the Sub-Registrar. 
The result is that offence under s. 228, I. P. C,, if committed before Sub- 
Registrar, cannot be dealt with under sections 460 and 482 in the drst 
instance by the court in which the ofTence was committed. There is 
grave difficulty in saying that such an offence can be dealt with outside 
the provision made in section 480 or 482(3). 

484- When any court has under section 480 or 
Di.oi»rs.oiotr.n. seotion 482 adjudged an offender to 
oniQbmUsien or punishment or forwarded him to a 
apology. Magistrate for trial for refusing or 

omitting to do anything which he was liuvfuIlyVequired 
to do, or for any intentional insult or interruption, the 
court may, in its discretion, discharge the offender or 
remit the punishment on his submission to the order or 
requisition of such court, or on apology being made to itj 
satisfaction. 

Discharge on submission orapology. — Too much rrotice should trot 
be taken of the sudden,lapse, during a moment of excitement ioto-langu- 
age which is unfortucately too common among the lower class of rustics 
and is not meant to be taken seriously. Where a litigant is detained 
and adopts a submissive attitude when brought before the court later 
after the excitement has woro otF, a due admonition or a petty hoe 
at the most is sufficient for preservation of the order(4). A pleader was 
tried for contempt of court for having used certain words derogatory to 
the position of the presiding officer. He, however, gave assurance that 
the words were not meant for the court. It was held that the 
pleader’s assurance should be taken to be sufficient that the words 
m question bad no reference to the cQtirt(3). 


(I) a Weir. C04. 

(3) £n7prff8 y. Tuljat 12 B. 86 (42). 

(3) Prolhat C7io«drfl v. Pmperor, 
67 0. 1007=125 1. 0 8S3--84 C. W. H 
R. 1030 C. 366=51 Cr 1.. i 


942-Ind. liul. (1930) P. 629 ; see In re 
Sordari Lai, 13 B L. B. lO ApP. 

(4) Jit iiingh V Croun, 23 i’. W. R. 
J912Cr.-16 1 C. 983-13 Cr. L. J. 667. 

(5) Mam Balt t Emperor, 14 Cr, L. 
J,,687=£l I. C. 1007—11 A. L J. 055. 
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cured b; section 537 of tbe Code(l). 

482- (1) If the court in any case considers that a 
ProcedEre where persoti accused o{ any of the offences re- 
coutt coEBidera that ferrpd to in section 480 and committed in 

case shoEld set be... ^ 

dealt with Boder its view Of prcsenco should be iroprisonea 
8 ISO otherwise than in default of payment of 

fine, or that a fine exceeding two hundred rupees should bo 
imposed upon hioi, or sncli court is for any other reason 
of opinion that the caso should not be disposed of under 
section 480, such court, after recording tlie facts con- 
stituting tho offonco and tho statement of the accused 
as hereinbefore provided, may forward the case to a 
Magistrate haviug jurisdiction to try tho same, and may 
requiie security to be given for the appearance of such 
accused person before such Magistrate, or if sufficient 
security is not given, shall forward sucli person in cus- 
tody to such Magistrate. 

(2) The Magistrate, to whom any caso is forwarded 
under this section, shall proceed to hear tho complaint 
against tbe accused person in manner iiercinbcforo 
provided. 

Scope, — This section is cooBoed to a case where lbs court against 
whom the ofTeuco is committed has applied its mind on the question to 
decide if a fine of Rs. 200 wilt oot be adequate(2). The necessity for 
commitment to another Magistrate arises only where tbe court thinks 
imprisonment without tbe option of fine, or a &ne of more than 200 
rupees, demanded by the circumstances of tbe case(3}. If a court con- 
siders a substantive sentence of imprisonmeot necessary it should record 
a statement of tbe facts constituting the contempt and tbe statement of 

A court 

■ the same 

' • :ase where 

a subordinate Magistrate was insulted in the cenrse of a trial by him 
and tbe Sub Magistrate proceeded to act under this section, but was 
unable, owing to the ofTendcr having left tbe court bouse, to record any 
statement from tbe latter explanatory of bis conduct, it was held that 
tbe dismissal of tbe case on tbe ground of no such explanatory statemeot 


(1) In re A'uli/t Harata, S$ I. C. 
C3<j^l&Cr. L.J. C31. 


tSado Boti fpty to a tlllaga Munifa, Id 
U IBt. 

0) C II n. C. R. App XVf ; 10 W. B. 
Tr. 17. 

(I) liullon T. Etnprtu^ 11 V,’ 

*9; I'raihat CVjonrfro t. Emamar. 
135 1 t\ S53 (657). 

(5) Btf-an Chandra T. Ewptnft 
3t(J, IDi-TC.l, ,.c»-7Cr L l.at. 
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decrees or orders made in such -court are ordinarily 
appealable. 

(2) The provisions of Chapter XXXI shall, so far as 
they are applicable, apply to appeals under this section, 
and the appellate court may alter or reverse the finding, 
or reduce or revoise the sentence appealed against. 

(•3) All appeal from such conviction by a Court of 
Small Cnnsc.s in a presidency town .shult lio to the High 
Coint, and an appeal from such conviction by any 
other Coni t of Small Causes shall !io to the Court of 
Session for tlie Sessions Division within which such court 
is situate. 

(4) An appeal from such conviction b 3 ' any officer as 
Kegistiaror Sub-Registrar appointed as afoiesaid may, 
when such officer is also Judge of a civil court, bo made 
to the court to which it would, under the preceding 
portion of this section, bo made if such conviction were a 
decree by such officer in his capacity as such Judge, 
and in other cases may be made to the District Judge or, 
in the presidency towns to the High Court. 

Court to which decrees or orders are ordinarily appealable.-;- 
The cout( to which decrers and orders made tn the Court of a MunsifT 
are ordinarily appealable witbio the meaning of this section, is the 
court 'of the District Judge(l). The expression "ordinarily lies" 
denotes "lies in (he majority of cases." even though, in a particular in* 
.stance, the appeal may Ice to another court(2). 

Appeal. — An appral ties from an order refusing an application to 
commit for contempt of courtO). 

487* (1) Except as provided in sections * * 480 

Certain Judges JudgG of a Criminal court or 

end Magistrates not Alaglstrate, Other than a Judge of a High 
■S?ienrfioin°“M Court. sliall try any person for any 
when committed to. offeiico referred to ID section 195, when 
fore themsoiTes. fiQch offeoco IS Committed before himself 
or in contempt of his authority, or is brought under his 
notice as such Judge or Magistrate in the course of a 
judicial proceeding. 

(2) Nothing in section 476 or section 482 shall pre- 
vent a Magistrate empowered to commit to the Court of 
Session or High Court from himself committing any case 
to such coui t. 

Amendmcnt.—The hgores 477 which preceded 480 have been 
omitted by Act XVllI of 1923 as s. 477 is repealed. - _ 

(1) Cf. I'atth (Jhand v. Eivpresa 1C II B. 43S (4i0) 
r K. 1&87 t-r (3) hloheudra Lai r jlnando 

(a; In re Ananl llama CViariifra. Coornwr, 25 C. aue. 
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485 If any wifcness or person called to produce 
Imprisonment or ^ document Or thing before a criminal 
committal of person court refuses to answei' such Questions 
or ptofluce docu- are put to him or to produce any 
docunaent or thing in his possession ov 
power which the court requires him to produce, and does 
not ofter auy reasonable excuse for such refusal, such 
court may, for reasons to be recorded in writing, 
sentence him to simple impiisonment, or by warrant 
under the hand of the presiding ifagistrate or Judge 
commit him to the custody of an officer of the court 
for any term not exceeding seven days, unless in the 
meantime such person consents to be examined and to 
answer, or to produce the document or thing. In the 
event of his persisting in his refusal, he may be dealt 
■with according to the provision} of section 480 or 
section 482, and, in the case of a court established by 
Royal Charter, shall be deemed guilty of a contempt. 

Refusal by complainant to answer.-^A person in the position 
of a complainant cannot be compelled to answer all questions put to 
him by the court— a question, for example, as to his motive in 
instituting the complaint(l). On a complainant, in a criminal case, 
pleading bis inability to answer on the ground ol headache questions 
pul to him wbiia be was in the witness-box the Magistrate started 
proceedings against him under this section and convicted him and 
sentenced him to a fine which was confirmed on appeal, In revision it 
was held that in the absence of any thing on record to show whether 
the questions put were questions which the witness was bound to answer 
the conviction was bad{2). 

Refusal by svitness to answer. — A witness cannot be punished 
for not answering a question to which be was not legally bound to 
aDswet(3). The court has no power to ask questions to a witness 
with the object of inculpating him. Where, therefore, the question 
is asked with a view to criminal proceedings being taken against the 
witness, the witness is not legally bound to answer it, a id he cannot be 
punished under this section, for refusing to answer(4). 

Commit him to custody— It is advisable but not necessary, to 
limit the period of commitment to a fixed tinsels). 

486. (1) Any person sentenced by any court 
Ap eais from eon- Under sectioii 480 or section 48B may, 
»tctiona*in contempt notwithstanding anything hereinbefore 
"*** contained, appeal to the court to which 


n) 7f» re GofU’fhNaroyan, iaB.800 

13) 17 1. W 32 11 

(3) In re Gaitesh Karat/ttn, 13 B 
COO; i-nipress '• Hari Lalshman, 
10 B. 195. 


Empress x Hon Lakthman, 10 

B 185 

(5) 1 !od Jur It S 33 {An »pplica. 
tion lor roUsMi should be made to tbi 
Ccmmitting Jud£«) 
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district to administer a warning to the acCDsed for having made a false 
report to that officer and the Deputy Commissioner directed prosecution 
of the accused under section 182, Indian Pena! Code, on the ground 
that he was satisfied, that there was a clear case of a false report 
deliberately made, it was held that the Deputy Commissioner was 
disqualified from hearing as District Magistrate the accused’s appeal 
from a conviction under section 182, Indian Penal Code, inasmuch as 
such disqualification took away his jurisdiction, and such defect could 
not be cured hy consent or want of objection on the part of the 
accused(I). But whereupon a report by a Police Officer that a false 
information was given, the District Magistrate gave sanction to prose- 
cute the person giving such information, it was held that s. 487 would 
not apply to the case and prevent the District Magistrate to bear an 
appeal from the conviction of such person, inasmuch as the offence was 
not cnmmitted before the District Magistrate or in contempt of his 
authority or brought to his notice as Magistrate in the course of a 
judicial proceediag(2]. 

Offence referred to in section 195. — A Magistrate cannot try the 
offences mentioned in s. 195 (a) committed before him5elf(3). 

Offence is committed before biisself or in contempt of his 
authority.— A Magistrate cannot convict a person for contempt of court 
committed in respect of bis own authority- A commitment to another 
Magistrate is necessary in all such cases{4). The principle which under- 
lies the rule is of geoeral force, namely, that a mau must not at the same 
time be accuser and J udge ; he must not be a party or be personally inter* 
ested, and be must not have prejudged the case before him(5). A Sessions 
Judge who has directrd the trial of a pe ' ’ " » • • * • . 

evidence committed in the course of a ji 
nature before him cannot try the case *' 

takes cognizance of an od'ence, coming to bU knowledge in the course of 
judicial proceedings pending before him is debarred from trying it 
himself under this section(7)- Under this section a Magistrate has no 
jurisdiction to try a person for disobedience to bis summons(8). A 
Magistrate, who made an order under s. 144 of the Code of Grim. Pro- 
cedure, is not competent to try a person for an alleged offence under 
s. 188, Penal Code, the offence being an alleged breach of the order 
made under s. 144, Criminal Procedure Code(9). A Magistrate who 
makes an order under s. 133 for the removal of a nuisance, cannot him- 
self try and convict the person to whom such order was directed and who 
has disobeyed it(lO). It cannot be desirable that Magistrates whose lawful 


(1) Faiz Muhammaii v Emperor, 
20 I. C 209=9 N. L, B 81=1* Cr Ii J 
T'.-, — . n 


TJ.B. R.59. 

(3) Pahnlu.an Stnghr. Emperor, A. 
I.B. 192CJour 179 = 03 1.0 416 

(4) Iteg V Aimaram, Bat Un Of. 
Ca3. Ci- 
ts) Empress-v.Nga Aung Gy*, (1897 

-J901) 1 U. B. R. 127. 


(6) Empress'! Mahhdum, 14A. S54. 

(7) Emperor v Kunxcar Bahadur^ 
23 O C. 186 

(8) Empress v. Veeranna, 3 M. L. J. 
341=2 Weir. 012; 23eo i^arort *. iTm- 
peror, 16 A.L J 439 \Emperorr Noa 
Elk. l U. B R. (1832-96.) Page 53 ; 
Empress v. Ego Pyu, (1887—1901)1 U. 
B.R Cl 162). 

(9) Empress v.Ahdulla, 24 M.263; 
Empress v. Langadaya. Bat. Uq. Cr. 
Caa 904; lleg v Itonchod Dayal, 10 
Bom. n 0, B. 424 

(10) Emptess t. Bira Ldl, (1883) A, 
"W. N. 222. 
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Except as provided in ss. 480 and 485. — When the court does 
□at take immediate coguizance of the ofTence under s. 480, it must 
proceed under s. 476, arrd cannot try the offence itself{l). 

No Judge of a criminal court.' — ^The prohibition in this section is 
a personal prohibition, the mischief to be prevented being that the same 
person should not decide a matter vrbicb he may have already pre- 
judged(2). 

Magistrate. — This term includes a Presidency Magistrate. A 
Presidency Magistrate hac. therefore, no jurisdiction to try a case under 
section 188, Indian Penal Code, when the order which is alleged to have 
been dr.obeved was an order which he had hinisclf passed(3). 

Other than a Judge of the High Court — A High Couct being a 
superior court of record has the power of punishing summarily for 
contempt from the mere fact of its being a court of record It is not 
a power given to it by the Criminal or Civil Procedure Code or the 
Penal Code(4). 

Shall try any person. — It has been held by the Madras High 
Court that however inconsistent it may appear that a Judge should be 
authorized to hear in appeal a case which by reason of the cffence 
having been committed before his court and m contempt of his authority 
he was precluded from trying, this does not exclude the jurisdiction of the 
Sessions Court in appeal(5). On the other band it has been held by the 
Calcutta High Court that the word * try * as used in this section includes 
the bearing of the appeal. Where, therefore, a Judge reversing the 
order of a Munsiff, sanctions the prosecution of a decree«bo)der, under 
s. 210 of the Penal Code he is not competent to entertain an appeal 
from the convictioo of the decree*boldet for that offeDce(6}. Following 
this case it has been held by the Nagpur Court that a Sessions Judge who 
grants sanction for the prosecution of an accused person has do jurisdic* 
tion to bear an appeal against the conviction of that person for the 
offence in respect of which sanction was cranled(7). The same view 
was taken by the Allahabad High Court in an analogous case(8). It is 
even held that a Judge who has directed a prosecution should not bear 
the appeal of the accused when convicted, even although it is cot 
against the conviction but only against the severity of the sentenceO). 
Where the Magistrate of the District had procured the initiation of a 
□umber of prosecutions against the same person and one of them which 
bad resulted in conviction came up before him m appeal, the High 
Court, considering that it was not altogether seemly that be should hear 
the appeal ordered under its transfer to the Sessions JudgeflO). 

Where a Forest OfTicet asked the Deputy Commissioner of the 


ih 


0 . I 

(3) LcakiU Ilff^sein * Jimpeior, 7 
Cr I, J lOJ-7 C L J TO-ia i \V N 
24G 

(4) Itt rc Da> Jm it, 6 II am (887) . 
following SurfUilrn A «f/i Banetyey 
The Chief Jii'hee mnl the Judges of 
the High Coutl. toe lOU P. t =10 1. 


(5) Jte A'esaroiwa. 3 Weir C07 
(C) Aladhub Chander ». Kotrodeep 
Chunder. 10 C. 131 
(7) Kri^hnappa Emperor, 61 1. 
V 201-11121 ^•3g 5l-25Cr L. J 713 
(b) Liiiperor T AlaUidum, (13>2) A. 
W N 32. 

(‘O L'mfercr'i HlvUaltce, 3 L. D. 
14 oW=l4t UJ 10-21. 

110 ) liutiiian All* Durpo, 21 W C, 
t>S 
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CHAPTER XXXVI 

OF THE MAINTENANCE OF WIVES AND CHILDREN. 

488- (0 If auy person having sufficient means 
Order lot mam- UGglects or Tofuscs to maintain his wife 
ten^ncc of wires and Of Ills legitimate Of illegitimate child 
chiidrea. Unable to maintain itself, the District 

Magistrate, a Presidencj’ Magistrate, a Sub-Divisioual 
Magistrate or a Sfaglstrato of the first class may, upon 
proof of such neglect or refusal, order such person to 
make a monthly allowance for the maintenance of his 
wife or such child at such monthly rate not exceeding 
one hundred rupees in the Avhole, as such Magistrate 
thinks fit, and to pay the same to such person as the 
Magistrate from time to time directs. 

(2) Such allowance shall be’payablo from the date 
of the order, or, if so ordered, from the date of the 
application for maintenance. 

(3) If any person so ordered fails without sufficient 
'Enforcement of oause to comply with the order, any such 

Magistrate may, for every breach of the 
order, issue a warrant for levying the amount due in 
manner hereinbefore provided for levying fines, and may 
sentence such person, for the whole or any part of each 
month’s allowance remaining unpaid after the execution 
of the warrant, to imprisonment for a term which may 
extend to one mouth or until payinontif sooner made : 

Provided that, if such person offers to maintain his 
wife On condition of her living with him, and she refuses 
to live with him, such Magistrate may consider any 
grounds of refusal stated by her, and may make au 
order under this section notwithstanding such offer if he 
is satisfied that there is just ground for so doing : 

Provided, further, that no warrant shall be issued 
for the recoveiy of any amount due under this section 
unless application be made to the court to levy such 
amount within a peiiod of one year from the date on 
which ib became due. 

(4) No wife shall be entitled to receive an allowance 
from her husband under this section if she is living in 
adultery, or if, without any sufficient reason, she refuses 
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orders are disobeyed shottld, save in very exceptional circumstances, 
try and dispose of the charge of disobedience themselves, but, unless 
there has been a clear failure of justice, the High Court will not ordinarily 
interfere(l). Where a false charge was not preferred before a Magis. 
trate, the offence of making it was held not to be a contempt of his own 
authority and he was not precluded from trying ihe case himself{2). 

As such Judge or Magistrate. — A more curious question arises 
whether this section prohibits a Magistrate from trying a person for an 
offence rtferred in section 195. When the offence is alleged to have 
been committed in contempt of his authority uot as a Magistrate but as 
a Civil Judge. On this point there are conflicting rulings of the High 
Courts. In Qiice't Empress v. Sarat ChanJra{3) it was held that a 
Sessions Judge could try a person for an offence when as District Judge, 
be has under section 195 sanctioned the prosecution. The ground of the 
ruling was, in oart at least, that as under section 472, Code of Criminal 
Procedure, the Sessions judge could try an offence committed before 
him as Sessions Judge it would be locopsistent to hold that he could not 
try such an offence if committed before him as District Judge. The High 
Court at Bombay followed and applied this ruling in Queeti-Empress 
V. Raiji D(rjt(4} to which it was held that a Magistrate is not debarred 
from trying an accused person uoder s. 174, Indian Penal Code, for dis> 
obedience of a summons issued by bim id bis capacity of Manilatdar, 
The contrary view was taken iu Empress Stikahariii) by the Allah* 
abad High Court. This is well explained lo the case of Qtieen-Bmpress 
V. Nga iPyi<(6) in which it has been held that a Magistrate is not pre« 
eluded from trying an offence referred to in section 195, Criminal Pro- 
cedure Code when the offence is committed in contempt of hts authority, 
not as a Magistrate but as a Civil Judge This view is in accord with 
that taken in the following cases(7), butu opposed to that taken in the 
under-noted cases(8). 

In the course of a judicial proceeding — A Magistrate who takes 
cognizance of an offence, coming to bis knowledge m the course of 
judicial proceedings pending before him is debarred from trying it 
himself under this sectioa(9). So a Magistrate, who has refused to set 
aside an order sanctioning prosecutiou on the charge of prejury, has no 
jurisdiction under this section, to try the case himself(lO). The court 
before which an offence was committed, and by which .the pre- 
liminary inquiry was held under section 476, should not be the court 
to try the case(ll). 

Abeltneni . — A Magistrate is not competent to convict a person of 
abetting the giving of false evidence m a judicial proceeding before 
himself(12). 


(1) J It. Das V Dniperor, 1 Hang 
B19 (553). 

(2) Ampreisv Daldeo.SA 322. 

(3) IG O 7CC 

(4) 10 B 830. 

(5) 2 A. 405 

(C) (18S7-1001J I U II U. Cl 
(7) Eiii/ntss » (las/xir IfSthva. 6 
B 479. Eiiipetor ^ Utmho Hahan.'t 


OWN 70S 

(8) .Anonj/ruoin. 1 M 305 . «3 W It 
isCr, 5M a r ii 912 
tO) Emvfrorf Kunreor EoJiadur, 
«3a 0 13G 

/io> Kmprtss » Stthadari Ayyar, 
SO 51. 333. 

<il) In re Tarroproshaii. l5 W li. 
Cr 83 

U2) 7 M 11. C n Apr M’U'- 
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the proceedings for maintenaiice is not to punish a parent for past 
neglect but to prevert vagrancy by compelling those who can do so to 
support those who are unable to support themselves and who have a 
claim to support(l). The intention of the Legislature is to enforce the 
liability of the husband of the woman and the male parent of an 
illegitimate child, as the person primarily responsible for their main* 
tenance(2). The use of the word “may” shows that a Magistrate 
has a discretion to decide in what cases the award of maintenance may 
properly be made, though the discretion must be exercised judicially 
and reasonably and not capriciously(3). 

Section not affected by persona) law. — The right to maintenance 
conferred by the section is a statutory right, which the Legislature has 
framed irrespective of the nationality or creed of the parties, the only 
cooditicn precedent to the possession of that right, in the case of a wife, 
being the existence of the conjugal relatioD(4). In Luddait Salitba v. 
MfVscr /fmuar /vt<dur(5), a Muhammadan wife not entitled under the 
Sbia law to maintenance was held entitled to it under the Code. And 
in Rozario v. Ittgles(6) a married woman was held entitled under this 
section to claim maintenance for her illegitimate children from the 
putative father. The right of wife and of children to be maintained by 
the husband and by the actual father is a statutory right, and the duty 
is created by express enactment independent of the personal law of the 
parties(7). There is no text of Hindu Law, under which an illegitimate 
son of a Hindu, by a woman who is not a Hindu, can claim maintenance. 
But under ibis section, such illegitimate child is entitled to claim main* 
tenaoce from his putative father(8). The Code, overrides the personal 
law where it conflicts with it(9). Cut the provision of a summary 
remedy under this section cannot, unless an Act expressly sajs so, take 
away a right conferred by Hindu LawflO). 

Subsection (1): Any person having sufficient means.— A 
Hindu not divided from bis father can be ordered to maintain bis wife 
under this sectioo(ll). But an order of maintenance of a wife under 
this .section cannot be passed against the father of the busband(12}. 
Nor can the father be made jointly liable with the 50 d( 13 }. A 
man by merely becoming a Sadbu is not in law excused from main- 
taining bis wife ; but if he can prove that by reason of the vows which 
be has taken be is incapable of bolding any property or of earning any 
money which will enable bim to mamtain bis wife without incurring 


(ll Kumli V. Emperor, 25 Or. Ii. J. 
J249-L. R. 6 A 187 Cr.=82 T C. 257" 
A. I R. 1925 A 73 : /fi re Shaikh 
Falcr-ud-Din, 9 B. 40. 

(2) 2 Weir 619. 

(3) Pounayee t. Fertja Moopart, 18 
M. L. J. 160 

(4) ffi re 2?j« Mahomed, 6 A. 
226 (231). 

(5) 8 C. 736-11 0 L. R. 237. 

(6) 18 B. 468 

(7) Kanyadan v. Kayal Beeran, 19 
M. 461. 

(8) Lingappa v. Eaudasan, 37 M. 
f Ghana v. Gereli, S3 0. 479. 


(9) Z7 Thtri T. Maptcayi, (1922) 
U. B. R ?nd Qr. 138—1 A. I. Cr. L. 
T. 265 

(10) JValarojan ▼. Muihtah Cheity, 
A. 1. R. 1926 M. 261-22 t, W. 650- 
(1926) M. W. N. 73=95 I. C. 972.: 


346 . 
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to live with her husband, or if they are livin? separately 
by mutual consent. 

(5) On proof that any wife in whose favour an order 
has been made under this section is living in adultery, 
or that without aufficient reason she refuses to live with 
her husband, or that tboy are living separately by 
mutual consent, the Magistrate shall cancel the order. 

(6) All evidence under this Chapter shall be taken 
in the presence of the husband or father^ as the case 
may be, or, when his personal attendance is dispensed 
with, in the presence of his pleader, and shall be 
recorded in the manner prescribed in the case of 
summons-cases : 

Provided that, if the Magistrate is satisGed that ho 
is wilfully avoiding service, or wilfully neglects to attend 
the court, the Magistrate may proceed to hoar and 
determine the case ex-parfe. Any order so made may bo 
set aside for good cause shown on application made 
within three months from the date thereof. 

(7) The court in dealing with applications under 
this section shall have power to make such order as to 
costs as may be just. 

(8) Proceedings under this section may bo taken 
against any person in any district where he resides or 
is, or where he last resided with his wife, or, as the caso 
may be, the mother of the Illegitimate child 

Amendments explained. — Tbe principal ebaoges introduced by 
s. 131 ol Cr. P. C. Amendment Act XVIII of 1923 are the foIlowinR : 
(1) The amount awardable as n maintenance has been raised from 
Rs. 50 to Rs. 100. {2) Tbe words “ «vithout sufficient cause ” have 
been substituted for tbe word '* wilfully " in sub section (3). (3) A 

new proviso has been added to sub-sec. (3) to lay down a time limit 
to tbe enforcement of roaiotenance orders. {^) Sub-section l7) has been 
omitted ID view of tbe amendment to s 340 su^rri which makes tbe 
retention of this clause unnecessary. (5) Sub-sections (8) and f9) have 
been re-numbsred as (7) and (8) and coutam only mere verbal 
alterations. 

Scope and object of the section, — ^This section gives effect to the 
natural and fundamental doty of a man to maintain bis wife and 
children so long as they are unable to maintain themselves. Its 
provisions apply and arc enforceable whatever may be the personal 
law by which the persons concerned ate governed(l). The object of 


0> -Uoiinn Tm ^ Ma flonm. ll Shanta ^ Ma Chan, i R\ng. c.31 ; 
BM3g 326 . Luddun v Kamar Kudar. Karxayadan ». Koyat Deeran, 19 M. 
6 V. 79G, VenJla/'i Krishna s 461 . Lingoppo t. ArKi/ajan, 37U 1?. 
Chimmiihuiti. 33 M. 3iG, Boran 
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the proceedings for maintenance is not to punish a parent for past 
neglect but to prevert vagrancy by compelling those who can do so to 
support those who are unable to support themselves and who have a 
claim to support(l). The intention of the Legislature is to enforce the 
liability of the husband of the woman and the male parent of an 
illegitimate child, as the person primarily responsible for (heir main- 
lenance(2). The use of the word *'may" shows that a Magistrate 
has a discretion to decide in what cases the award of maintenance may 
properly be made, though the discretion must be exercised judicially 
and reasonably and not capriciously(3). 

Section not affected by personal law. — The right to maintenance 
conferred by the sechoo is a statutory right, which the Legislature has 
framed irrespective of the nationality or creed of the parties, the only 
conditicn precedent to the possession of that right, in the case of a wife, 
being the existence of the conjugal retation{4). In Luddan Sahtba v. 
hlirza Kamar Kudar{S), a hfuhammadan wife not entitled under the 
Shia law to maintenance was held entitled to it under the Code. And 
iu i?03nrio v. Iugles{,6) a mairied woman was held entitled under this 
section to claim maintenance for her illegitimate children from the 
putative father. The right of wife and of children to be maintained by 
the husband and by the actual father is a statutory tight, and the duty 
IS created by express eaactmeot independent of the personal law of the 
parties(7), There is no text of Hindu Law, under which an illegitimate 
sou of a Hindu, by a womau who is not a Hindu, can claim maintenance. 
But under this sectioo, such illegitimate child is entitled to claim main* 
tenaoce from his putative father(8). The Code, overrides the personal 
law where it conflicts with it(9). But the provision of a summary 
remedy under this section cannot, noless an Act expressly says so, take 
away a right conferred by Hindu Law(lO). 

Subsection (1): Any person having sufficient mean5.“A 

Hindu not divided from bis father can be ordered to maintain hts wife 
under this sectiondl). But an order of maintenance of a wife under 
this .section caunot be passed against the father of the busbaDd(12). 
Nor cau the father be made jointly liable with tbe son(13). A 
man by merely becoming a Sadbu is not in law excused from main* 
tainiug his wife ; but if he can prove that by reason of tbe vows which 

be has taken be is incapable of bolding any property or of earning any 

money which will enable him to maintain his wife without fneurring 


(!' Kumli V. Emperor, 25 Or. I/. J. 
1249=L. R. 6 A 167 Cr.=82 t C. 257= 
A. I R. 1925 A 73 : In re Shaikh 
Eakr-ud-Din, 9 B. 40. 

(2) 2 Weir 619. 

(3) Pounayee v. Perya Afoopan, 18 
1I> L. J. 150. 

(4) In re Din Afahomed, 6 A. 
226 (231) 

(5) 8 0.736 = 11 0 L. B. 237. 

(6) iaB.46S 

(7) Kanyadan Kayat Seeran, 19 
JiT. 461. 

(8) Ldngappa v. Esudasan, 37 M. 
}3 I Ghana r, Gerelt, 33 C. 479. 


(9) U Thiri v Mapuayt, (1922) 
U. B B. 2nd Qr. 138=1 A I. Cr. L. 
T- 265. 

(ItO Natarajan v. Afvlhiah Cheily, 
A I. R. 1926 M. 261-2211 W. 650= 
(1926) M. W. N. 73=95 I C. 972. ‘ 


(IS) Crown v. Waryam Singh, 12 
P R 1914 Cr.-15 Cr. L. J 677=261. 
0, 329 ; Sohan v. Kartar, S2 P. B. B, 
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such serious consequences that oo court conlt] expect him to incur 
them then he cannot be said to have sufficient means to maintain bis 
wife(l). The word " means ” in this section includes a capacity to 
earn money ; and if a man can be shown to be capable of earning 
money then he has the means to maiotain his wife within the mean* 
ing of the sectiQn(2). The expression “ means " in this section does 
not signify only visible means such as real property or definite employ, 
ment. If a man is healthy and able bodied he must be talcen to have the 
means to support his wife(3). Any able bcdied man who is cot pre- 
vented by any physical infirmity from workiog, should in proceedings 
under this section be presumed to have sufficient means to support his 
child as well as himself(4). The onus lies on him to show that be has 
not sufficient means. A mere denial by such a man h<mself of suffi. 
ciency of means is not conclusive proof of want of sufficient means(5). 
I'riina Jacte, a man 26 years old must be presumed to be capable of 
earning money. But it is open to him to rebut that presumption by 
showing that in fact because of disease, accident or labour-market he is 
not capable of earning anythiDg(6). So also, the mere fact that the 
husband is a young boy of 16 is not a ground for grantiog merely 
nominal maintenance. He must make serious endeavour to find work, 
and must pay sufficient mamtenaoce to his wife(7). The fact that the 
husband may be cf slender means does not justify absolute refusal of 
an order for some mainteoaoce(8). A person who is a professional 
beggar is not relieved by the fact of bis being such from contributing (o 
the support of bis illegitimate cbild(9). 

Burmese BuJdhisl monk's habiUty. — A Burmese Buddhist monk 
is amenable to the provisions of this section, notwithstanding the fact 
that be has adapted the yellow robe, and become a member of the 
Sangha. It makes no difference whether be does or does not enter the 
priesthood to avoid his responsibility as a father. This rule of law is 
also ID consonance with the principles of the ViimjnflO). ilJn B Shi v. 
(/ditsaUl), in which a contrary view is expressed, must be received with 
caution. 

Mctius of wife does not relieve husband — A husband, having 
sufficient means, is bound to maintain his wife and is not relieved of 
the obligation by the circumstance that the wife may have relations 
able and willing to maintain ber(12) or that the wife has means of earning 


(1) iUi/nt Kantivijaiiaii v Bai 
Ltlaualt,hG B iCO-34 Bom I. K. 
637“193a Or C 897 = 1. R 1932 B'>ni 
865-133 1. 0 517=33 Cr L. J 025— A 
1. R 1932 Bom 285 

(2) Ibtd. 

(3) In re Kanda^aini, SOM L. J. 44 
••(1926) M \V N 14C-27 Cr L J. 
350=92 1 C 662-A I R. 1920 M 340 

(4) jS/«2Vjav Nga' San. 13 1 C 
014=1 U.B R (19UI90=13Ct 11.3.162. 

(5) See the r.iso cilcd in tbe last note 
and U Thxri v ila Ftcayi. 73 1 C 
3G8=4 U B It. 136—1923 E 131-24 
Cr. L J 3G8 

(6) Jiluni KatUivijayagt r. Bat 


Lrlawati, SC B 260=34 Bom. L. B, 
567=19321 r C 397. 

(7) J/a isi« V. Alautig Hla .Vin. 
4Bnr L. J 258=27 Cr L J. 725-951. 
C 63=A. I R I92C Rang. 88 

(8) Be Qhoehalmgain. 2 Weir 617 

(9) KondaTnmti » Rondaiya, 3 
Weir 6IG. 

(to) Maung Tin v J/a JTmin. ii 
Rang 22BP B . U T/nri v JIa Btea 
I'l. 4 U D R 133 

III) 24Cr. L J 610-72 1. C 974-1922 
U B 16 

( 12 ) Be reluih Ahmed. 3 WeirClS ; 
Chanda v Jiama JJtsar. 16 Cr. L. J, 
60—36 1. C.C73 
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money by her own labour(l). The proposition that a wife who 
has ample means of her own is not entitled to maintenance is not 
correct. The contention, that in Burma the earnings of a wife are the 
joint'property of herself and her husband and that when the husband 
leaves the wife in the enjoyment of the whole of her earnings there is 
no neglect or refusal cannot be sastained(2). 

Proof of sufficiency of means.— A maintenance order under this 
section cannot be passed against a husband or a father who has not 
“sufficientmeans’’ to maintain his wife or cbildren(3). Before an order 
is passed under this section directing a husband to make his wife a 
monthly allowance it must be proved that the person ordered has 
sufficient means to support bis wife and children(4). Whether a person 
has “ sufficiect means ”, or sufficient cause ” within this section 
must be determii^ed upon a consideration of the circumstances disclosed 
in each case. The term ” sufficient means ” is not confiDed to 
pecuniary resources, and a mere dental by an able-bodied man of suffi- 
ciency of means is not conclusive proof of want of sufficient meansfS). 

Neglect or refusal to maintain.— The essential for a proceedirg 
under this section is (hat the person proceeded against should have 
neglected or refused to maiutam his wife or child unable to maintain 
itself. In the abseocs of evidence of such neglect or refusal, an order 
under this section cannot be justified oa the mere ground that the 
person proceeded against is willing to miintain the app!icaDt(6). On the 
other band, once it is satisfactorily proved that a father has refused or 
aeglected to maintain his children an oiler by him to maintain them in 
the future is not sufficient of itself to debar a Magistrate from making 
an order for their maiatenauce under this section. Such an oiTer may 
be considered on its merits and io the light of the circumstances in 
which It is made(7). An order for maMtenance should be granted only 
when the husband refuses ot neglects to maintain bis wife or children 
anJ that this must be proved, as a matter of fact(6). Where a husband 
and wife aud children were living apart by mutual consent and the 
husband bad regularly paid the wife Rs. 92 monthly for their main- 
tenance aud the wife applied under this sectiou, and was awarded 
Rs. 70 for herself and Rs. 20 for each of the three children, it was 
held that as the husband had never refused or neglected to support bis 
wife and children no application lay under tbs sectiou and the order 
should be set aside(9}. 

iVegfect or refusal by vords or by conduct . — Under this section, the 


•(l) Ghurbiny Go6ind*i {1887)A. W. 
N.I07. 

(2) Maung Son v. Ma Thet Nu. 
lOBnr.L.R 166 

(3) ilaung Ttn v. Ma Bmin, 11 
Rang. 226 ^^33) 

(4) Payagi v. Dudbalnath, (1862) 
A. W. N. 179 

(5) ilaung Tin t. Ma Bonin, 11 
Itang. 226 : 7n re Kandasami. SOM. 
L.J. 44: T Pillai t. Meenakshi 
Ammai, 48 M. t, J. 495. 

(6^ Intgar Ahmad t. Samidan, 


83 I. 0 68S»10 O. and A. L. B. 323 =27 
0. 0. 271«26 Cr. L J. 128. 

ty) Emperor y. David Sassooyi, iO 
"B. Mhtmby Ammal y. lianga- 
nathan, 76 1. 0.80=35 Cr. L. J. 94=19 
D. W, 530. , 

(8) Barnam Singh v. iS'u%7it, 1 
^tula L. B. 410; Jagan Nath ▼. 
KoshMiaDevi, 101 1. 0. 191=28 Cr. L. 
J. 415=1927 l.ah 430 (3). 

(9) Grahams. Graham, 4 Bur la. 7. 
11—26 Cr. h. 7. 831-86 J. G. 479-A. I 
B. 1925 Bang. 805. 
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such serious consequecces that oo court could expect him to incur 
them then he cannot be said to have sufficient means to maintain bis 
wife(l). The word “ means ” in this section includes a capacity to 
earn money ; and if a man can be shown to be capable of earning 
money then he has the means to maiotaio bis wife within the mean* 
ing of the section(2). The expression “ means " in this section does 
not signify only visible means such as real property or definite employ- 
ment. If a man is healthy and able-bodied be must be taken to have the 
means to support bis wife(3). Any able-bcdied man who is not pre- 
vented by any physical infirmity from working, should in proceedings 
under this section be presumed to have sufficient means to support his 
child as well as himself(4). The onus lies on him to show that be has 
not sufficient means. A mere denial by such a man himself of suffi- 
ciency of means is not conclusive proof of want of sufficient means(5). 
Priiva facie, a man 26 years old must be presumed to be capable of 
earning money. But it is open to him to rebut that presumption by 
showing that ID fact because of disease, accident or labour-market be is 
not capable of earning anythtog(6). So also, the mere fact that the 
husband is a young boy of 16 is not a ground lor granting merely 
nominal maintenance. He must make serious endeavour to find work, 
and must pay sufficient maintenance to bis wife(7). The fact that the 
husband may be cf slender means does not justify absolute refusal of 
an order for some mainteoaoce(8). A person who is a professional 
beggar is not relieved by the fact of his being such from contributing to 
the support of bis illegitimate child(9). 

Burmese Buddhist monk's Uahility.^k Burmese Buddhist monk 
is amenable to the provisions of this section, DOtwitbstanding the fact 
that be has adopted the yellow robe, and become a member of the 
Sangha. It makes no difierence whether be does or does not enter the 
priesthood to avoid his responsibility as a father. This rule of law is 
also in consonance with the principles of the VinoyoflO). Ma B Shi v, 
C/d>/sa(l 1), in which a contrary view is expressed, must be received with 
caution. 

Means of wtfe does not relieve husband — A husband, having 
sufficient means, is bound to maintain his wife and is not relieved of 
the obligation by the circumstance that the wife may have relations 
able and willing to maintain bei(12) or that the wtfe has means of earning 


(1) Zluni KanttvijayaJi y Sat 
Lilauati, 5C B iCO— 34 Bom I-/ B. 
657 = 1933 Cr C 897 = 1. R 1933 B«m, 
585-138 1. C 517=33 Cr L. J. G35=A. 
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(2) ILtd 

(3) In re Kandasami, 60 SI L. J. 44 
-(1926) M. W N 14G-27 Or I* J 
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(4) 2Ue 2Viav Uga'San, 13 X C. 
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Cr. L J 3G8 
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Weir CIO. 
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amounts to illegality in the order for maintenance in the absence of 
a finding that the offer was not bona fide or the reason given by the wife 
for not going back to her husband was suflicieot(l). 

Basic principle , — In Rla Hmin Byu v. Maung Myat Pul{2), it was 
laid down that this section is based npna the proposition that there is a 
continuing obligation upon a father who has sufficient means to main, 
tain bis child, that be cannot contract himself out of that obligation and 
that the fact that the child is not in astarving condition cannot be set up 
as an answer to an application. The essential point is that a man is 
bound to feed and clothe bis minor o(T-spring and he cannot be heard 
to say that the latter should help him to fulfil his obIigation(3). 

SefffeweRf. — Where a settlement has been made, whether intended 
to be final or not the question for determination is whether that settle* 
ment now furnishes sufficient means of support. It may be that if the 
husband bad invested the amount instead of paying it to the wife or if 
the wife had invested it herself it would have yielded a sufficient 
income to maintain for the rest of her days. But this is immaterial if in 
fact the money was spent or lost, and is no longer yielding a sufficient 
income{4). But where the father has made over certain property to the 
mother in consideration of her agreement to maintain the child, an order 
of maintenance would be rightly refused when the property still existed 
and furnished sufficient means for the support of the cbildl5). 

Children in custody of mother: Neglect to sue for custody.^ 
Where a child has left its father and has chosen to live with its mother 
who, since she left her husband, has been leading a life of adultery, 
the father cannot be directed to pay maintenance to the child. The 
neglect to sue for the custody of a girl who has chosen to live with her 
mother who is Uvlog in adultry cannot be accepted as neglect on (be 
part of the father to maintain her(6). Where a father is entitled to the 
custody of his children, and the mother takes them away and does not 
allow them to return to him, there is no such refusal or neglect to 
maintain them as is contemplated by this section(7}. Where a father 
has custody of his minor children and is maintaining them properly, the 
mere fact that they go and live with their mother would not make him 
liable to be charged for maintenance under this section, though he 
refuses to maintain them unless they return to his custody(8}. 

Claim compromised after applicalion. — It is not open to a 
Magistrate in the case even of the parties, (t e., Iiusband and wife) con- 
senting, to make an order awarding maintenance in the contingency of 
a default thereafter on the part of the husband to maintain. To give 
jurisdiction to the Magistrate, an actual neglect or refusal to maintain 
must be establisbed(9). Before passing an nrder under this section, a 
Magistrate ought to ascertain whether the husband bad been called 


(1) Nur ifuhammad t. Bajran, 
AI. R 1931 Lab. d46<-36P.L.B 181. 

(2) 8 Bur.L R. 96. 

(3) Baran v. Ma Chan Tha, 9 
Rang. 682 (681—685). 

(4) ili Le T. Nga Pa Din, U. B B. 
1905 (f’r. P. C)45. 

^6) Maung Mya ▼. Ma Bohaon, 


(1897 -01) 1 U B. R. 108. 

(6> Parvothi v. Bamatcami, 2 Weir. 
630. 

(7) Be Venhataaubbaryam, 2 Weir. 
632. 

(8) Jlfo Shwe Hmyin t. XJg Po 
Chat, 16 Cr- L. J, 217-27 I. 0. 841. 

(9) Be Kuppa Mudah, 2 630. 
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neglect or refusal may be by words or by conduct. It may be express 
or implied(l), and when the opponeot has denied the paternity of 
a child, that is a fact from which court may infer neglect to maintain(2). 
Although an actual refusal is not proved, if a father or husband does 
not in fact maintain bis child or wife, he neglects to do so(3). But no 
refusal or neglect to maintain can be inferred where the husband states 
that he is willing to maintain his wife and the wife deposes that she is 
willing to live with her husband but he refuses to maintain h=r(4). 

Offer at trial to maintain. — \ mere offer by the father at the 
time of the trial to maintain the children will not justify the rejection of 
a petition, on behalf of the children for their maintenance if lie had 
neglected to maintain them(5). An offer to maintain the children in the 
future IS not sufficient of itself to debar the Magistrate from making the 
order. The Magistrate will be entitled to consider the circumstances 
in which the oS'er was made, and whether it was right and proper that 
the children, if not in the custody of the father, should be banded over 
to him(6). A father is prima facte the guardian of bis minor cbildret 
and entitled to their custody, as well as to that of his wife he is non 
under an obligatioo to make there a money allowance for their mainten* 
ancfl apart from himself, merely because he is the husband, or the 
father, and by refusing to do so he does not refuse to maintain 
tbem(7). But where the children are in the custody of their mother 
and she is their lawful guardtao, they are entitled to claim maintenance 
from their father while living with the mother Hence, where the 
parties are governed by Muhammadan Law and the mother, though 
divorced, is thus the natural guardian of her daughters until they attain 
the age of puberty, the father cannot demand the custody of the 
daughters as a conditioo precedent to maintaining tbem(8). A father 
cannot justly refuse to maiotam bis children on the plea that they will 
not live with him. If be wishes them to live with him, bis obvious course 
is to get an order from the proper authority giving him the custody of 
tbem(9). When the husband expresses bis willingness to take back 
the wife and child, it is the duty of the Magistrate to inquire from the 
wife her reasons for not gcing back to her husband and failure to do so 
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When wife »s. not entitled to order for maintenance.-~\Ho order for 
maiateoaDce under this section can be made where the husband and 
wife are living seperately by matoal consent(l): or where a private 
arrangement has been made for her matntenance(2) ; or wheresbp leaves 
her husband of her own accord without sufficient reasoD(3); or where 
there has been desertion by a wife of her husband for many years, 
coupled with adultery(4), which is accompanied with loss of caste(5). 

Effect of divorce. — Under Mahomedan law, a talak, when it be- 
comes irrevocable, puts an end to conjugal relationship subsisting 
between the parties. A divorced wife is not entitled to claim main- 
tenance from her husband beyond the period of iddat from the date of 
an irrevocable divorce. This personal law of Mahomedans is cot 
abrogated by this sectton(6). Where a Mnhammadan lady applied for 
maintenance under this section and the husband divorced her before the 
conrt, she was held entitled to maintenance during the period oi Iddat 
and not after that period has expired(7). A divorced Muhammadan 
wife is entitled to maintenance during the period of Iddnt but not after 
that period has expired(8). An order for maintecance subsequent to 
the expiration of the Iddat is illegal, unless pregnancy is alleged(9). 
An order made by a Magistrate under this section directing a Muham- 
madan husband to pay a sum monthly for the maintenance of bis 
wife cannot preclude the husband from divorcieg bi$ wife. The 
husband is not liable to pay maintenance after tbe date of divorce and 
after that date the Magistrate's order cannot be enforcedClO}. But 
it does not become inoperative, until (he expiration of (be divorced 
wife’s Iddat{ll). Where in answer loan application for enforcement of 
an order under this section for tbe maintenance of a wife tbe party 
against whom such order is subsisting pleads that be bas lawfully 
divorced bis wife and therefore the order can no longer be enforced,' 
it is tbe duty of the court bearing the application to entertain and 
consider such plea, and, if it hods the plea .established, to decline to 
enforce the order for any period subsequent to the date when the 
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upon to maintain bis wife, having regard to the conditions of the society 
to which the parties belang(l). 

Wife’s right to maintenance: Proof of valid marriage and exist- 
ence of marital relation accessory. — Before an order to pay maintenance 
to the wife as passed against the husband, a valid marriaee 
between them should be proved(2). A woman cannot obtain a 
maintenance order under this section unless she can prove that she 
was respondent’s wife according to his own personal law[3). It is 
only on proof of the existence of the relationship of husband and 
wife, that a Magistrate can make an order under this sectiun(4). The 
law which governs the union of a Burmese woman with a Chinese 
half-caste who is a Confucian in the Chinese Customary Law, and 
marriage according to the requirements of that law must be proved in 
order to entitle the woman to mainleoaace under this section. The 
court may, however, allow the presumption of marriage from long co- 
habitation and repute to prevail in certain cases(5). vVbere a boy of 17 
years of age eloped with a girl of 17aod cohabited with her without 
any objection being made by the girl’s relatives, it was held that there 
was a valid marriage aod the boy was liable to pay proper mam- 
teDance(6). But in a recent Burma case it has been held that long co- 
habitation does not become m effect a legal marriage(7). Where it is 
sought to establish a marriage between a Chinese Budbist and a 
Burmese Budhist woman, It must be shown that the practices the hus- 
band followed differ from those followed by all Chinese Buddhists and 
are the peculiar characteristic of Burmese Buddbists(8). Where a 
woman is pregnant by formcatioo with the same man who marries her 
the marriage is lawful and connubial intercourse is cot forbidden 
them(4). Amongst the Jats a “'Karao" marriage is valid, and as the 
children are entitled to inherit to their father, a woman so married is 
entitled to claim maintenance from her husbandllO). Where the wife of 
a Hindu kahar contracts a sagai with another person but is not living 
with him, nor the dissolution of her marriage has been e&ected or recog- 
nised by the caste punchayat, her husband cannot be absolved from his 
liability to pay her mainteDaDce(lt). 
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although it may have arrived at the age of majority(l}. 

Paternity.^A question of paternity under this section is governed 
by section 112, Evidence Act. The presumption created by 
section 112, Evidence Act. is not rebutted unless it is proved that 
there has been no opportunity for sexual intercourse between the bus- 
band and wife at any time when the child could have been begotten. 
If the husband has bad access, adultery on the wife’s part will not 
justify a Boding that another man was tbs father(2}. It is immaterial 
for the purpose of determining the liability ol the father to maintain the 
child whether the mother has bieo married to the defendant or not(3). 
But where the question at issue is whether a certain man was the 
father of a certain child, it ic prOna facie improper to accept without 
corroboration the mere statement on oath of the mother who asserts 
the paternity. The kind of evidence that should be looked for as 
corroboration would be evidence thit at or about that time the alleged 
father was frequenting the society of the mother and had opportunity 
of access to her(4). A father is liable for the maintenance of his own 
child whether legitimate or otherwise but not for the child of another 
manfS). 

Aegi/iHfo/e cftiWreH.— The father of a child born during the conti- 
nuance of the form of marriage koowo as sambandbam under the 
Marumakkatyim law as observed by the Nayyar community io Malabar 
is liable to have an order made against him for its maintenance under 
this scction(6). Io case the tavazbi or tarwad has sufficient means, 
the ofTsprisgs of a Sammaodbam are oot eoti'led to an order for main* 
teoaoce against their father. Where, however, the tarwad is oot to a 
position to maintain them without an allowance from their father, an 
order for maioteoaoce may be passed against bim(7}. Children of a 
Nikah wife are legitimate and entitled to maintenanceiS). 

Illegitimate ehildreit.—A married woman Is entitled under this sec- 
tion to claim maintenance for her illegitimale children frem the puta- 
tive fatfaer(9). Under the Hindu law as well as upon general principles 
the father of an illegitimate child is.bound to provide for its mainte- 
,caDce(10). The basis of an application for the maintenance of a child 
irrespective of its legitimacy or illegitimacyfll). A woman maybeof bad 
character and yet be entiled to an order for maintenance of her 
illegitimate child if she proves that the man against whom she 
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marriage ceased to subsist between the parties(l). 

Right of children to maintenance— The obligation to maintain a 
child unable to maintain itself is a statutory obligation, and the father 
is not relieved from it by the fact that the mother refused to live 
with him(2). A father cannot evade the statutory obligation placed 
upon him by this section to maintain bis child by pleading that be is 
a Buddhist mQnk(3), This section applies to the case of a father who 
has sufficient means to maintain bis child but neglects to do so(4). 
It IS obvious that the words “ unable to maintain itself ” refer to a 
child and not to a wife(5}. The father is bound to maintain the child 
whatever the position of the mother may be(6). 

Term “ child ” explained.— The word “ child ’’ in this section 
simply means son or daughter, and reference to age is purposely 
omitted. Therefore, any son or daughter is entitled to claim mainte* 
nance, whatever his or her age may be. so long as he or she is unable 
to maintain himself or hersellf?). A hoy who has become major and 
hence capable of earning his own livelihood, cannot legally demand 
maintenance from bis father(8). A boy below 18 can be considered 
to be a child under this section, so long as be is not able to maintain 
bimself(9). There is no limit of age placed by this section for the 
maintenance allowance to be awarded to a child, such maintenance 
should be directed to be paid until the child can maintain itself. It is 
a question of fact in each case as to whether a child can maintain 
itself or not(I0]. A boy can ask for maiotenance from his parent so long 
as he is unable to earn his own living, even though that inability 
results from bis taking an educational conrse, provided the said edu. 
caticnal course is not being undergone with the object of inflicting 
upon the parent the burden of inamtenance(il). A father is not bound 
to maintain a boy, who cao maintain himself (by going into service or 
by manual labour) simply because the boy wants to stay at school 
and betfer his pfospects(I2). The word ‘ child ' means a person who 
has not attained the age of majority. The attainment of puberty 
cannot be taken as the age when childhood ceases(13). A child who is 
deaf and dumb and unable to maintain itself, is entitled to maintenance, 
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custody of bis children and the mother has removed the children from 
the father’s keeping wilhout'the consent of the latter and has also pre« 
vented the children from returning to the fathernoallowance can be made 
to the mother for the support of the chiidreD(l). A father cannot be 
ordered to pay maintenance allowance for a child who elects to live with 
Its mother while the latter IS living ID adu]tery(2)< He is pnma facie 
guardian of a legitimate child and therefore entitled to its custody. He is 
not bound to maintain the child living £eparately(3). But the child’s 
right to maintenance being independent of the father’s right to its custody 
and guardianship, the Magistiate has no power, in determining questions 
under this Chapter, to enter into these issues(4). 

Agreement between father and mother. — The obligation to main* 
tain a child unable to maintain itself is a statutory obligation, and parties 
cannot contract themselves out of it. A promise, therefore, by the 
mother not to claim maintenance for (be child in future is not a sulh- 
cient answer to an application by her or anyone else for an order for 
maiotenance of the child against the father(5). A father cannot divest 
bimsell of his liability to mainiain his child by agreement .with bis 
wife(6). But where, on a certain sum being paid, the complainant 
executed a document, in return, renouncing on behalf of her minor child* 
ren, all future claims for maintenance, it was held that the 
Magistrate was not competent to ptss any further order for main* 
'teoaoce, unless there was proof of fraud in the execution of the document, 

, or unless it was proved that there was a valid subsequent oral 
agreement in supersession of the document!?). A compromise 'by 
the lawful guardian of a minor acting bona fide for bis benefit, 
cannot be set aside even at bis instance, except on proof of fraud, 
and the subsequent extravagance or misconduct of the guardian could 
not revive an obligation which was once lawfully salisfied(8). The agree* 
meet by the mother to accept a particular sum for maintenance for the 
illegitimate child is not binding on the guardian of the latter after the 
death of the mother, if there is nothing to show that the agreement was 
foe the benefit of the child(9). 

“ Unable to maintain itself.” — The words " unable to maintain 
itself ” in this section mean inability to earn a complete livelihood such 
as an adult person might earn without depending on any other person(tO). 
The rights conferred by this section are very restrictive under the 
provisions of the section, a father is bound to maintain his child, if the 
latter is not able to maintain himself. But where he is able to maintain 
himself, but wants to prosecute bis studies in order to better bis pros* 
pects, he has no right to force bis father to comply with bis wishes(ll)> 
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proceeds \vas the father of the child(l). When maintenance is 
claimed for illegitimate child, it is not enough to find, that the 
defendant may have been the father, but the Magistrate must be 
able to find that in all reasonable probability, none else could 
have beeu(2). A wife can be examined as to non access 
of her husband during her married life, without independent evidence 
being first offered to prove the ilJegdimacy of her chi2dren(3). But 
mere statement on oath by the mother that the respondent is the father, 
ought not be acted upon witboat some independent corroboration of it, 
to satisfy the court that her statement is true(4). Nor is the Magistrate 
justified in holding that the child IS the child of the defendant on the 
ground of the similarity of the features and the name of the child, with 
those of the defendant(5). 

Children ill custody of molher . — A mother who has the custody of 
a child, and who has to maintain the child, is entitled, so long as her 
custody of the child and obligation to maintain it continue, to the 
allowance granted (or the maictenance of the chi1d(6). Where a child is 
to the custody of hts mother and the father has not before the receipt of 
the summons, either asked for the custody of the child or oilered to 
provide for him in any way, be must be held to have neglected to main- 
tain the child : and an offer made id court to maintain the child on 
condition that it lives with him will sot taka away the Magistrate’s 
jurisdiction to order the father to pay for the child’s maiDteDaDce(7). A 
Muhammadan infant daughter who IS liviog with her mother (her legal 
guardian) apart from her father is entitled to receive maintenance from 
him and cannot be deprived of it by her refusing to accept bis offer to 
keep her with bim(S). The father cannot refuse to maintain bis children 
on the ground that they are living with ibeir mother. If be wants to 
have them in bis custody, be must enforce the right, if any, in the civil 
caurt(9). So long as there is no decree that the father should have the 
guardianship and as long as the child remains with the mother, the slatu* 
tory obligation still remaios(lO). The father is not released fromtbeobliga- 
tion by the fact that the mother refuses to suriender the cbild(ll). A 
divorced wife is, under the Mubaromedao law entitled to the custody of 
his children ; and the father is not thereby relieved of his liability to 
maiotam them(12). But where father bad custody of bis children and 
was properly maintaining them, be was held not liable because be 
refused to maiotaio them unless they returned to hts custody from their 
mother to whom they bad gooe(l3). Where a father is entitled to the 


(1) Utra Zolv Saheb Jan, 18 A 
107 (108). 

(2) In re Arunachjh Filial 2 Weir. 
621. 

(8) liozano v InqUe, 16 n 468 

U) Virt/an<acfta»i V j!/orie. 27 Cr. 
L J 1005=^7 1 C. 350=21 L W 109- 
A I R 1920 M 1180 

(6) NurMuhammad v, Btsmilla 
Jan, 10 C 781. 

^^(C) Fe Vilhtlinga Aij/an, 2 W’cir 

(7) Vt I Oauk V A'oa i’o Bum, 
(1901-00) I U B I! 39 Cr. 


(8) Sarftag Degam ▼. Mtran 
Dakhsh, 29 r L K 401 , Allah 
Bakhi *. A'arant Jlahi, 14 I nb. 770 

(9) JUtiriigeaa v. Hodtamma, 8 Bur. 
L T 134 

ilO* Nan Huic 2Iaung Phone, 18 
I C 658='-t. BR 127-14 Cr L.J 93 
=-6 Bur I. T 51 

(11) Baling San ffla t. Ba On 
Dtnn, 9 L U K 40 

(12> £fnper«r T. .l*Aa6ai, C Bem. L. 
F. 680 , Kangandas t. Kagat, 19 JJ, 
401 

tU) Ba Shut Ilynun » Bg Pa 
Chat, 16Ct. L.J. 217“271. C. eu. 


ifSi THE CODE OF csimiSai pbocedobe |6bap. XXXVi. 

himself (1). A Magistrate of the first class may pass an order under this 
section, although he may not he empowered to take cognizance of 
ofl'ences without compIaiDt{2). But no order can be made by a Magis* 
trate of the second class{3). Where a duly empowered Magistrate 
has, in a maintenance case, gone fully into the question involved, and 
decided the matter, the District Magistrate is not competent to 
entertain the application and try it de novo(4). The jurisdiction in 
cases of maintenance is to be exercised in the district in which the 
person, against nhom any final order that may be passed in the 
proceedings is to operate, has his residence at the time of making the 
complaint. The expression “ the District Magistrate ’’ in this section 
cannot mean any other District Magistrate than the Magistrate of the 
particular district in which the person against whom a complaint is 
made resides. That being the sense of the expression, it must be 
carried no ‘further in the case of other expressions, “a Presidency 
Magistrate, or a Magistrate of the first cla5s"(5}. See notes below under 
sub section (8). 

. Order for maintenance: ConditiotuiU — An order granting mainten- 
ance with a proviso that if the husband lives with the complainant 
the latter would not be entitled to any maintenance is not contem- 
plated by law(6). An order directing the husband to take away bis 
wife with him and maintain her, and in the event of bis failing to do 
so or turning her out, to pay her a fixed sum for maintenance is 
illegal as being condiiionaK?). It is sot open to a Magistrate in the 
case even of the parties, (t.e.. husband and wife) consenting to make an 
order awarding maintenance to (be contiogeocy of a default thereafter 
on the part of the husband to maio(ain(8}. An order for maiotecance 
of a wife passed on condition that she lives id ceitain rooms of her 
husband’s house is il]egal(9). Nor cao a Magistrate impose a condition 
that .the wife should reside in the village of the husband(IO). 

Order in terms of compromise. — A Magistrate purporting to act 
under this section cannot assume the functions of a civil court and 
give judgment in accordance with a bond evidencing a compromise 
entered into between a husband and a wife. Where a claim for main- 
tenance is amicably settled by the parlies, the Magistrate should simply 
dismiss the petition, if pending before bim( 11). But it is not intend- 
ed to be a general proposition applying to all cases in which the 
patties to au application uoder this section enter into compromise under 
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The educalional expenses” of a child do not come within the term 
maintenance " as used in this scction(l). The words ” unable to 
maintain itself ” m this section relate to the absence of sufficient 
maturity io physical and mental development in the child rendering 
It in Consequence unable to earn its livelihood by its own exertions and 
do not refer to inability through poverty or absence of means(2). But 
in some cases it has been held that the expression ” unable to main* 
tain io this section is not confined to physical inability but includes 
also pecuniary iQability(3). A child that possesses a right to mam* 
tenance from its mother’s tavazbi is not entitled under this sectien to 
an order for maintenance against its father(4) But if the mother is 
not in a position to maintain them without an allowance from the father 
the latter is liable to pay the aUowance(5}. Even a grown up child, 
if unable to maintain itself, is entitled to get maintenance from the 
father if he has the meaDs(6), as where the child is deaf and dumb(7}. 
The law will not treat prostitution as a profession by which a girl might 
earn her Utelibood and maiotaio herself under this section. It is 
against public policy to do so(8). An order under this section for the 
maintenance of a girl cannot be cancelled oo her marriage without proof 
that she has thereby become able to maintain herself and ceased to 
depend upon the niaiotecance ordered(9) A Magistrate is not justified 
in ordering maintenance under this section till the child attains the age 
of 14 ; the maintenance allowance should continue till the child is able 
to maintain himself(lO). A father being bound to mamtaio his child who 
Is under the age of majority, in fixing the sum payable the court should 
pay DO regard to the fact that the child is unable to contribute towards 
its support by means of its own labour or work of any kind. It would 
be caniraty ta public policy to encourage child labour by holding that a 
boy of 11 years should contribute towards his own support when be 
should be m scbooUll). 

Magistrates empowered.— 'Under this section, maintenance cares 
must be tried by the classes of officers mentioned in the section. A 
Magistrate cannot direct ao inquiry under this section to be made 
by a Magistrate of a rank below the first class(12}. A Magistrate 
having jurisdiction to determine an application under this section has 
no authority, either to refer it to bis subordinate for inquiry or to 
dismiss It on bis report. He is bound to investigate the matter 


(1) Kumli^ Emperor, S'}! C 267= 
26Cr L J 1249 

12) In re Farathy ValappiJ, 21 1. C 
ICO- 14 M L T 223=26 M L 3 366= 
(1913) M W N. 997=14 I r L 3 697 

(3) Chantan v. 39 M 957. 

Itire Eharta Ai/yar.n l 0 428=19 

I. . \Y 276 = 40 II I..J 324 = (1934) M 
W. N 305 = 34 It L. T 167-25 Cr L 

J. 871. 

(4) Chantan r jVo/7-u, 39M "57 
(6) In re Sftarota Ayyar.'Jt I C 

413=19 L W 276-40 51 L. J 824= 
(1924) 51 W M £05*3151 1. T 167= 
25 Cr L. 3 370 

iC) Kenl\ Kcul.iO >1 691-49 51 
kJ.?35=2Glr L. 3 1507=5 A. I. Cr. 


R 86=90 !. C EG9=A I. B. 1926 M. 69. 

(7) /r» re Todd, 5 N. W. P. H. C. R. 
237. 

l8) Krishnasicatnt t. Chandrata' 
dana, 37 51 605 

(9) Meenatchi Animal ». Karrup' 
pana PiUai. 43 51 503-60 1 C 220= 
(1025) 5f 5V N C7=21L.W 112-43 
M L J 183-A.I 1. (1915)51 491-20 
Cr 1. J 732 

(10) Khedani t Lagan Stngh, 2 P*t. 
L T 109 

(ID Oaran bhatita v. .t/a Chan 
Tha, 2 Haiig 151 

Ol) lie Vhccklingom TtUai, 2 W«!r 
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monthly payment(I). An order forthepiymeat ofacertaio sum auaual' 
ly for the value of a cloth is rtot legal. But where a razioama entered 
into between the parties contains an agreemeot to that eflfect the wife is 
entitled to ask the court to give effect to the general intention of the 
parties as disclosed by the razloama(2). An order for maintenance 6xiog 
the duration of the period for which it is to be paid, is unauthorized 
by Iaw(3). 

Amount of payment. — The amount js now raised to Rs. 100. A 
Magistrate can order a person to pay a monthly maintenance not exceed* 
ing Rs. 100 to each of his dependants, vie , wife or children. The words 
" in the whole " in the section do not mean that Rs 100 is the maxi* 
mum limit for all the dependants together, but mean " for all the kinds of 
expenses of each dependant, such as boarding, lodging, medical expenses, 
echool-fees, etc.’’(4). They are intended to prevent the court from 
exceeding the statutory limit in the case of any particular dependant and 
are not intended to restrict the powers of the court to orderiog a monthly 
allowance of Rs.IOO in respect of the maintenance of all tbedependaats(5). 
Palotenno v. PalMJdr/uo(6), in which a contrary view is expressed must 
be received with caution. Where a wife applied for maiotenance for 
herself and her 4 children aodtbe Magistrate ordered the husband to pay 
Rs. 50 (under the unamended section) for the maintenance of the wife 
and Hs. 10 for each child every month, it was held that the order was 
legal. The butbaod was liable to maiotain bis wife and each of his 
children, and the Magistrate might order him to pay as much as Rs. 50 for 
each of them(7). An order, under this section, for maintenaDce must be 
for a sum of money payable as a moniblyallowance, at a rate not exceed* 
ing Rs. 50 (now Rs. i00)amontb. The section does notwarrantan order 
that the allowance be pud wholly or partially in grain or the like(8). In fix* 
iogtheamountofmaintenace, no luxutysbould be allowed but necessaries 
oftife should be considered according to the station in life of tbeapplicant 
and the means of tbs respoodeiit(9). In the case of a child, the allow* 
ance should be such as may suffice for its maintenance until be or she is 
able to maintain himself or berself(lO). A Magistrate cannot under this 
section, make an order for mamtenance at a progressively increasing 
rate. He may, however, under section 489, from time to time, alter the 
rate of monthly allowance granted under this section, as the child grows 
older(ll). The law does not provide for payment of maintenance into a 


(1) Chavadi t. Baiavan, 3 Weir. 
627. 

(3) Sivabagiam v. Saminatha, 3 
Welt 6i4. , 


(6) 99 1 0.83=88 Bom.L. R 1899*“ 
1987 B. 46 (6)=28 Cr. L J. 61. 

(7) Clement y. Flnrenee, 13 I. 0. 
847=4 Bnr.L T. 139 = 12 Ct. L.J 6S3. 

(fl) Emperor V. Dilst/Ich. 18 I 0. 
1001-19 P. R 1911 Cr =13 Cr. L. J. 
183-62 P. W. R. 1911 Cr. 

(9) Dragon y Dragon. 4 Bor L. T. 
269=13 Cr. R J. 55=13 I.O S9L 

(10) iIungloy.Jumna,2V.\V.P^‘ 
0 R 464(156) 

(It) Upendra Nalh ». Sondomltii.l^ 
C. SWl/nre Bamayec, li 51.808=3 
WdrCSl. 
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tbe terms of which the husband is to pay maintenance to bis wife, 
but only to cases in which such compromise was arrived at indepen- 
dently of the court(l). Where a husband has in fact neglected or 
refused to maintam his wife and has thus forced her to make an 
application under this section, his entering into a compromise to 
pay her a fixed monthly allowance when summoned before tbe court, 
without any attempt to rebut the wife’s allegation cannot be said 
to annul his previous refusal to mamtain her so as to take the case 
outside tbe provisions of this section, but where such compromise 
contemplates tbe passing ol an order under this section an order in 
tbe terms of the compiomise can properly be passed by tbe criminal 
court(2). But it is only where tbe compromise between the husband 
and wife does not cover matters outside tbe purview of this section 
that an order for maintenance can properly be passed by a criminal 
court. An order purporting to be based on a compromise cannot be en- 
forced separately from and without regard to tbe other conditions agreed 
upon by tbe parties which conditions a criminal court has co jurisdiction 
to enlorce(3). Tbe mere existence of an agreement between husband 
and wife, which is not acted upon, does not oust jurisdiction of criminal 
courts to order maintenance under this sectioD(4). 

Monthly allowance.— This section only permits of tbe court direct- 
ing a monthly payment of money. An order directing a mixed pay- 
ment IQ kind and to cash every year is contrary to the terms of the 
sectionlS). A Magistrate is not allowed to make any other order except 
a monthly cash allowance. Ac order directing tbe husband to give bis 
wife 12 maunds of gram each harvest and to provide her with a seperate 
bouse IS illegal(6}. A Magistrate has only power under this section to pass 
an order (or tbe payment o( a money altowaoce, and cannot add to such 
order an alternative one for a specified quantity of gram and cottoD(7}. 
Tbe law empowers a Magistiateoolylo direct payment of a monthly main- 
tenance. An agreement between a husband and a wife whereby the 
husband agreed that be would iurnisb bis wife with certain ornaments, 
build a house for her, deliver to her annually a certain amount of gram, 
and pay her a certain sum in cash is not an agreement which can be 
made tbe basis of an order under this section, and, therefore, cannot be 
enforced under its piovis>oo(8). Tbe law does not allow an order for 
tbe payment of two cloths annually ibe payment ordered must be a 


(1) Lee V Lee, 84 Cr L J. Hi (746) 
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Magistrate himself(l). The exprcssioo "sufficient cause”Js wider enough 
to include all possible considerations that may be submitted to the Magis- 
trate and the words "sufficient cause" have been used deliberately by the 
legislature, with the obvious intentieo that the Magistrate before whom 
the matter comes up should be in a position to use bis judicial discretion 
having regard to all the circumstances and that such judicial discretion 
should not be fettered or hindered by any definite rule5(2). The words 
"sufficient cause" are wide enongh to justify the raising of a plea that 
the order of maintenance passed in favour of a child has become spent 
owing to the child having attained majority and being able to maintain 
itself. Consequently if the court finds on defence raised that the child 
has attained the age of majority and was able to maintain itself during 
the period for which the arrears are claimed it should refuse to grant 
those arrears ; and it is cot necessary for the defendant to make a formal 
application under section 489(3). A hu<;band against whom an order has 
been made when adjudicated an insolvent cannot be proceeded against for 
failure to pay arrears due to the wife for maintenance ; be being unable 
to pay his debts, bis failure cannot be held to be a failure without 
sufficient cause(4). Where the order merely embodies an expression 
of wish by the husband that part of the money should be expended 
on sending the children to the schools specified, but the maintenance 
awarded is scarcely sufficient for the bare necessities of the child* 
.ran, the expression of wish cannot have any bindiog effect and 
the fact that the wife has not sent the children to the pro* 
posed school is not a "sufficient cause " for the failure of the husband to 
comply with the order of mainteoaace(5}. The bare fact that civil litiga* 
tion 19 pending is no reason for not givicg effect to the order awarding 
maintenance under this seciton, so long as it is in force(6). The defend* 
ant’s inability to pay is not a ground for the Magistrate’s refusal to 
enforce (he order for maintenance. If the allowancegraoted is too excess- 
ive, be may revise the rate of maintenance on further inquiry, and 
the order will take effect from the dale of such inquiryf?}. Where the 
husband is called upon to sbo%v wby be bad failed to comply with the 
order to pay his wife maintenance under sub-section (3), be can raise a 
plea of divorce(8). Where an application is made to a Magistrate to 
enforce an order for maiDtenauce, passed under this section, such Magis- 
trate is not bound to enforce tbe order if the defendant proves that the 
claim for maintenance has been released(9}. 


(1) Ibid,\Maung Tw v. Ma Hmin. 
11 Rang. 226 F. B. 

(2) Ibid. 

(3) V lla Thaung ▼. Ma Aye, 10 

Rang. 1 R. 1932 Rang. 91—137 

I. C. 430=1933 Cr. 0- 476=33 Or. T. J. 
425 - 18 A. I. Cr. R 195 ; Thumbn- 
sicamy Pillay v. Motone, 18 Cr I.. 
5.103-37 I O. 31\-9L B U 49=10 
Bur. L T. 200 

(4) Halfhide r. iTo.’/W*. £0 C. 867 
— 25Cr L J 1083=81 (.0.912=1924 0. 
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> 29 

L. 
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Bangamma^ MuhammedAU, 
10 H. 13=3 V/elrC3$ 



S. 483.] MAINTENANCE OP WIVES AND CHILDREN 1725 


public treasury and an order to that eiTect is illegal(l). Where the 
original order made do specific allotment for the wife separately, it is 
Dot competent for a Magistrate to do so in enforcement of an order 
under sectiou 489(2). 

Sub section (2). — The maintenance allowance is payable from the 
date of the order or if so ordered from the date of the application for 
maintenance. The Magistrate has no power to make an order for pay* 
meet of any sum for maintenance for any period prior to the date on 
which the application for maintenance is lodgedO). An order directing 
the pa 3 meht of mainteoance, with retrospective eiTect from a certain date 
is illegal(4). The High Court will not, however, interfere to set a'ide 
an order awarding maintenance from a date other than the date of the 
order when such order has been made by consent of the parties(5). A 
Magistrate is competent under this section to vary the rate of mauiten- 
ance payable under a previous order under the section and to give 
effect to his order from the date of appIicati3Q(6). Where, however, a 
provisional order of maintenance pissed by the Justices of the peace in 
England agaiost a husband in favour of a wife, is confirmed by a Magis* 
trate in British India with a variation as to rate, the order must direct 
maintenaDce to be paid only from the date of an order directing main- 
tecaoce and not from any earlier period aod proMsion must also be 
made for payment of future maiateoance(7)- 

Sub-section (3) —'lo sub section (3) the words " wilfully oeglects " 
have been omitted and the words fails without sulHcient cause" have 
been substituted. Uoder the unamended section it was held that before 
an order for mainteoance could be enforced by a sentence of imprison* 
meet, It was necessary that it should be made out that the non-payment 
was the result of wilful negligence on tbe part of the defendant(8). By 
substitutiog the words " without sufRcient cause" for the word '‘wilIuU 
ly" in this sub-section, the legislature has removed an unnecessary res- 
triction of the clause. 

Sufficteiicy of cause is a matter wtthvi Magistrate's judicial 
discretion . — Where m proceedings in execution of a mainteoauce order 
under this section, tbe couoter-pelitioner comes into court to show 
cause why it should not be executed, the court is bouod to consider 
tbe sufhcieacy of tbe causes, alleged by the couotcr petitioner and to 
refuse execution, if the court should be satisfied that the cause is suffi- 
cient and to grant execution if tbe court is not satisfied with tbe cause 
alleged(9). Wbetber, in the circumstauces of the particular case, the 
cause shown is sufficient or not, must be determined judicially by the 


(1) C’/iat'odi V iJasiivan. 2 Weir 637 
(i) 2’humba^icnmi I’lUai v Mai 
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Magistrate biniself(l). The expression “sufficient cause’Us wider enough 
to include all possible consideraltons that may bs submitted to the Magis- 
trate and the words “sufficient cause” have been used deliberately by the 
legislature, with the obvious iotentien that the Magistrate before whom 
the matter comes up should be in a position to use his judicial discretion 
having regard Co all the circumstances and that such judicial discretion 
should not be fettered or hindered by any definite rules(2). The words 
“sufficient cause" are wide enough to justify the raising of a plea that 
the order of maintenance passed in favour of a child has become spent 
owing to the child having attained majority and being able to maintain 
itself. Consequently if the court finds on defence raised that the child 
has attained the age of majority and was able to maintain itself during 
the period for which the arrears are claimed it should refuse to grant 
those arrears; and it is rot necessary for the defendant to make a formal 
application under section 489(3). A husband against whom an order has 
been made when adjudicated an insolvent cannot be proceeded against for 
failure to pay arrears due to the wife for maintenance ; he being unable 
to pay bis debts, his failure cannot be held to be a failure without 
sufficient cause(4]. Where the order merely embodies an expression 
of wish by the husband that part of the money should be expended 
on sending the children to the schools specified, but the maintenance 
awarded is scarcely sufficient for the bare necessities of the child* 
.ren, the expression of wish cannot have any binding efiect and 
the fact that the wife has not sent the children to tbe pro* 
posed school is not a “sufficient cause ” for the failure of the husband to 
comply with tbe order of mainteoaQce(5}. Tbe bare fact that civil litiga- 
tion is pending is no reason for not givicg effect to tbe order awarding 
maintenance under this section, so long as it is in force(6). Tbe defend- 
ant’s inability to pay is not a ground for the Magistrate’s refusal to 
enforce the order for mainteoaoce. If the allowancegraoted is too excess- 
ive, be may revise tbe rate of maintenance on further inquiry, and 
tbe order will take effect from tbe date of such iDguiry(7). Where tbe 
husband is called upon to show why be bad failed to comply with tbe 
order to pay his wife maintenance under sub-section (3), be can raise 3 
plea of divorce(8). Where an application is made to a Magistrate to 
enforce an order for maintenaoce, passed under this section, such Magis- 
trate is not bound to enforce the order if tbe defendant proves that tbe 
claim for maintenance has been released(9). 
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Death. — A claim for arrears of maiotecaoce abates on the death of 
the person against nhom an order under sub-section (1) has been made, 
and cannot b: enforced thereafter against bis estate{I). 

Courts competent to enforce order. — An order for the recovery 
of arrears of maintenance may be made either by the Magistrate 
^vfao passed the original order or by a Magistrate having jurisdiction 
in the district where the person ordered to pay maintenance has 
gone to reside 2). A court passing an order awarding maintenance 
under this section has jutisdiction to execute the same by the issue 
of a warrant against the person against whom the order was made 
even though he is beyond the jurisdiction of that court(3). 

Duty of court to which application for enforcement is made. — 
Where a person in whose favour an order under this section has 
been made takes that order before a Magistrate, and the Magistrate finds 
that he has jurisdiction owing to the residence of the person affected by 
the order, and is satisfied as to the identity of the parties and the 
non-payment of the allowance due. It is bis duty to enforce the order 
for maintenance. It is no part of the duty of the Magistrate to enter- 
tain a plea by the party against whom the order is sought to be enforced 
to the effect that be has divorced the applicant and is therefore no longer 
liable to pay maioterance(4), though there is authority to the contrary 
also(5). 

Distress warrant —This clau<e lays down that if the maintenance 
is not paid a distress warrant should be issued for the realization of the 
dues. It does not contemplate an order against a third party. Where, 
therefore, the husband against whom an order under this section bad 
been passed defaulted in paying maintenance and thereupon the 
Magistrate directed a person to whom the husband had mortgaged cer. 
tain properties to pay the maintenance from out of the income of the 
property, it was held that the order was invalid(6). Where, however, 
a Magistrate bad directed that the apiountof maintenance ordered to 
be paid under this section should be a charge on the )3int estate of 
the person ordered to pay it aod bis brothers, and the order was not 
disturbed in appeal or revision, it was held that the levy of arrears due 
by attachment and sale of such joint estate should not be inter- 
fered with on a subsequent application for revision!?) The section 
apparently contemplates a separate warrant for each breach and not 
a cumulative warranl(8). But the Calcutta and Madras High Courts 
hold that the levy of accumulated arrears of maintenance by a single 
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warrant and in one proceeding is not i!legal(l}. A Police OfHcer io 
executing a warrant to levy the amount of maintenance under this 
section, can break open an inner door of the bouse of the person against 
whom the order is made(2}. 

Second proviso. — The second proviso makes it obligatory to apply 
for a warrant for recovery of the amount due within one year from 
the date on which the amount becomes payable. Under this proviso, the 
court’s power extends to the recovery of arrears falling due over a period 
of one year next before the date of application(3). As long as an order 
for the payment of maintenance holds good, it deserves to be enforced ; 
and while a Magistrate may, m the exercise of his discretion, refuse to 
recover an accumulation of arrears, there seems to be no good reason 
why he should not enforce payment from the time of new applica* 
tion(4}. An order refusing to enforce the maintenance .order in 
respect of arrears of maintenance for one period does not operate 
as a bar to a subsequent application to enforce the order for arrears 
of maintenance that have accrued during a different and a later 
period(5). No hard and fast rule can be laid down as to whether 
a Magistrate should grant or refuse au application for recovery of 
arrears of maintenance. The Magistrate should ascertain in each case 
under what circumstances the arrears came to accumulate and if there 
was no good reason why the application for recovery should not have 
been made with greater promptitude, whether it would be equitable and 
in accordance with the spirit of the Code to enforce payment of the 
accumulation. The Magistrate should also consider whether he should 
enforce payment of any part of the arrears where, in bis opinion, it is 
not proper to enforce payment of the whole of the arrearstG). 

Iniprisonment.*~Imprtsooment cannot be awarded in anticipation 
of default to an order made under this section for payment of a monthly 
maintenaQce(7). Before an order for maintenance can be enforced by a 
sentence of imprisonment it is necessary that it should be made out 
that there has been negligence to pay the amount of mainteoance(8}. 

Release on payment — The imprisonment awarded under this, 
section is not a punishment for contempt of the court’s order, nor is it 
an absolute sentence. It is passed only for the unpaid portion of the 
maintenance, or, in other words, it is owing to default of payment of the 
unrealized portion of the maintenance. Therefore, upon payment of 
the amount by the defendant, the imprisonment ought to cease{9l. The 
contrary view taken in the under-noted case(lO) is no longer tenable. 
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Death. — A claim for arrears of maiotecance abates on the death of 
the person against whom an order nader sub-section (1) has been made, 
and cannot be enforced thereafter agamst bis estate(I). 

Courts competent to enforce order. — An order for the recovery 
of arrears of maintenance may be made either by the Magistrate 
who pas<ied the anginal order or by a Magistrate having jurisdiction 
in the district where the persoa ordered to pay maintenance has 
gone to reside 2). A court passing an order awarding maintenance 
nnder this section has juiisdiction to execute the same by the issue 
of a warrant against the person against whom the order was made 
even though he is beyond the jurisdiction of that court{3) 

Duly of court to which application for enforcement is made. — 
Where a person in whose favour an order under this section has 
been made lakes that order before a Magistrate, and the Magistrate fiids 
that he has jurisdiction owing to the residence of the person affected by 
the order, and is satisfied as to the identity of the parties and the 
non-payment of the allowance due, It IS his duty to enforce the order 
for maintenance. It is no part of the duty of the Magistrate to enter- 
tain a plea by the party against whom the order is sought to be enforced 
to the e^ect that be has divorced the applicant and is therefore no longer 
liable to pay maiQtenaace(4), though there is authority to the contrary 
also(S). 

Distress warrant *— This clause lays down that if the maintenance 
is Qot paid a distress warrant should be issued for the realization of the 
dues. It does not contemplate an order against a third party. Where, 
therefore, the husband agamst whom an order under this section hart 
heen_ passed defaulted in paying maintenance and thereupon the 
Magistrate directed a persoa to whom the husband had mortgaged cer- 
tain properties to pay tne maintenance from out of the income of the 
property, it was held that the order was invalid(6). Where, however, 
a Magistrate bad directed that the amount of maintenance ordered to 
be paid under this section should be a charge on the joint estate of 
the percon ordered to pay it aod bis brothers, and the order was not 
disturbed in appeal or revision, it was held that the levy of arrears due 
by attachment and sale of such joint estate should not be loter. 
fered with ana subsequent application for revision!?). The section 
apparently contemplates a separate warrant for each breach and not 
a cumulative warrant(8). But tbe Calcutta and Madras Higb Courts 
bold that the levy of accumulated arrears of maintenance by a siogle 
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oS'ers -to maintain his v/ife. the Magistrate must comply with the 
requirements of the first proviso(l). Where the husband offers to 
maintaio his wife and the wife states that she is willing to live with him, 
the Magistrate cannot make an order under this section, unless the wife 
satisfies him that notwithstanding such offer there is a just ground for 
making such order(2). Where in answer to an application under this 
section by a wife and her children, the defendant offers to maintain all 
the petitioners on condition that they live with him, it cannot be said that 
be refuses to maintain them : and though by the express provision in the 
section an order of maintenance may be made by the Magistrate, not* 
withstanding such offer, to a wife wbo can justify refusal to accept it on 
tbe grounds specified, there is no similar provision as to cbildrenfi). The 
first proviso does not apply to orders directing maintenance to children 
aud such an order cannot be superseded by a decree for restitution of 
conjugal rights against the wi/e tbe father not being appointed guardian 
of tbe cbildreD(4). 

Offer must be botta-fide , — An offer to maintain, in order to be valid 
defence must be a bona-fide offer and not made with the object of 
escaping the obligation to rnaiotaio(5). Where it appears that tbe 
husband bad turned bis wife out of bis bouse, be cannot escape liability 
for giving maintenance to her merely by saying in court that be will keep 
her in bis bouse, a promise which be might break as soon as be gets 
home(6}. Where tbe wife has been ilLtieated by her husband and that 
tbe husband's offer to take her back into his bouse is disiogenous and 
made only for tbe purpose of resisting her claim to maintenance, tbe 
claim to live separately and to be maintained is justified!?). 

Husband agreeing fo maintain wife, but refusing to cohabit 
with her.-— Where a husband agrees to protect and maintain his wife m 
a manner suitable to her condition m life, it is a sufficient offer under 
this section, and the msro fact that he refuses lo cohabit with her is 
not a ground for granting ber separate mainteoance(8). The object 
of this section is to provide maintenance and not to 
enforce conjugal duties. The words "as bis wife" cannot be read into 
tbe section(9). But in one case it has been held that an offer by a 
Hindu, having (wo wives, to maintain (he first wife by allowing ber to 
live in bis house and by supplying her with grain to be cooked and 
eaten separately, coupled with a refusal to live with her as husband and 
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Nature of imprisonment. — Tbe ruling in Sidheshicar v. Gya- 
tiaitda[\) as regards sentence of imprisonment on default of payment of 
maintenance, seems to involve the consequence that non-compliance 
with tbe order Is not an oflence, so that the imprisonment ought to be 
simple only. But in Form XL not only simple but also rigorous 
imprisonment is provided for, which would indicate an opposite opinion 
in the minds of the framers of the Code(2). It is thus clear that the 
imprisonment under this section may be either simple or rigorous(3), 
but it would be safer to confine imprisonment in default of payment of 
maintenance to simple imprisoDmeat(4). It is doubtful whether impri- 
sonmeat under sub section (3) can be said to ba imprisonment in 
execution of a money decree of a court(5). 

Term of imprisonment. — Where a claim for accumulated arrears 
of maintenance for several months arising under several breaches of an 
order for maintenance is dealt with in one proceeding and arrears levied 
under a single wairant, tbe Magistrate acting under this section, it has 
been held by the Allahabad High Court, has no power to award a 
heavier sentence in default than one month’s imprtsonment(6). The 
same view has been taken iQ aBunra case(7). But tbe Madras and 
Calcutta High Courts hold that tbe imprisonment, provided by this 
section, in default of payment of maintenance awarded, is not limited to 
one month and that the maximum imprisonment that cao be imposed is 
one month for each month’s arrear, and if there is a balance represent* 
iog the arrears for a portion of a montb, a further term of a month's 
imprisonment miy be imposed for such arrear(8}. To the same effect 
are tbe decisions of tbe Punjab Chief Court(9). 

Second imprisonment for same arrears —A person who has 
undergone a sentence of imprisonment on account of his failure to pay 
certain ariears of tnamteoance under this seciioo cannot be sentecced to 
imprisonment a second time for default lo respect of tbs same identical 
arrearsflO). 

First proviso : Offer to maintain wife. — Where a husband offers 
to receive bis wife to live with him. an order for maintenance cannot ba 
made except on proof of adultry or cruelty(ll). Wherein an inquiry 
under this section the husband offers to maintain his wife, it is the duty of 
a Magistrate to ask tbe wife if she is willing to live with her husband 
and to consider the grounds of her refusal, if any, and any order allow* 
log maintenance to tbe wife without coasideratioo of tbe said circumstance, 
is illegal(12]. Where in a proceeding under this section the husband 
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house, she is justified ia refusing to live with her husband and in claim- 
ing mainteDance(l). The present Code, does not restrict payment of 
maintenance where the wife is living separately to cases in which she 
has been treated with habitual crueUy(2). The previous Codes used the 
term ‘cruelty*. There was not definition of cruelty; but is was 
held that the criterion of legal cruelty justifying a wife’s desertion is the 
same in this country as in England, viz.^ whether there has been actual 
violence of such a character as to endanger personal health or safety, or 
whether there is the reasonable apprehension of it(3). A wife who is 
driven away from her husband by his cruelty cannot be said to have 
“left the house not having aflTection for the husband " within the mean- 
ing of the Dhammatbats(4]. 

{,2) Adultery. — Adultery on the part of the husband, not being 
such adultery as would be punishable under Indian Penal Code, may 
nevertheless constitute sufficient cause for the wife separating from her 
husband and enable her to claim maintenance under this sectionfi). 
The ruling in Garraty v. Garraty{6) an authority in support of 
this view. In that case the applicant’s wife, with bl$ approval, went to 
stay for a while with her mother and while she was there, a serious 
quarrel took place, which resulted in bis wife refusing to return to her 
husband. The husband subsequently took a woman to live with him 
as his mistress, and she lived with him up to the time when this case 
came on for hearing before the Magistrate, and before the Magistrate, 
the wife agreed to return to her husband within a week on bis putting 
away bis mistress asd promising to have nothing more to do with her ; 
but subsequently she refused to abide by that arrangement. It was 
held that at the date of application, the wife bad an unanswerable 
reason for refusing to live with her husband, and that her right to refuse 
was not demolished by the fact, even if it be a fact, that the husband 
was driven to concubinage by his wife’s continued refusal to live with 
him. It was further held that an olTer made in court by the husband 
to give up bis mistress does aot deprive the wife of her rights of refusal 
to live with her husband. But tn determining, in such cases, whether 
the cause shown by the wife for refusing to live with her husband is 
good and reasonable, it is but just that the Magistrate should take into 
coosideration the social habits of the particular community to which the 
parties belong. If that community (as is the case with Hindus) does 
not completey disapprove of concubinage and tolerates it so far as to 
give kept woman some status and rights, the fact that the husband 
keeps a concubine ought not by itself entille the wife to claim separate 
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wife, is not a sufBcient oETer of inaiateaaDce(l). However, an offer to 
maintain wife must be one to maintaio her with the consideration 
due to her position as wife(2). A wife is not bound to accept an offer of 
her husband to provide her with a separate residence she can insist 
upon her being kept in the house where the husband himself lives(3). 

Refusal of wife to live with her husband. — Where a wife lodges 
an application under this section against her husband and is not willing 
to live with him, she should be given a chance by the Magistrate to 
substantiate her reasons for refusal to live with him by such evidence 
as she can produce. According to proviso 1 to sub-section (3} it is desir* 
able for the Magistrate to consider the grounds of refusal stated by the 
wife and m case be finds that there is just ground for her living apart 
from her husband he should pass an order of mamtenance in spite of 
her not agreeing to live with her husbaDd{4). It is to be observed that 
the section in the present Code has no reference to cruelty or living 
in adultery as a ground for the wife’s refusal to live with the husband. 
On the coatrary, it uses the general phrase “ just ground for so 
doing ”(5). An order for separate maintenance in favour of the wife 
may be made under this section if the wife has some just ground for 
living apart from her husbaod(6). The view that where the husband 
offers to receive bis wife to live with him, an order for mamtenance 
should not be made except on proof of adultery or cruelty on the part 
of the husband(7) must be received with caution. Where, however, a 
wife refuses to live with her husband without causes she cannot claim 
separate maioteaaQce(8). The proviso does not authorise a Magistrate 
to entertain applications for separate maintenance on the ground of ill* 
treatment from wives whose husbands have not neglected or refused to 
maintain them, but who have, of their own accord, left tbetr husbaod’s 
house and protection, and to order allowances to be paid to such wives 
on evidence of ill*treatraent(9). When the wife voluntarily leaves her 
husband’s bouse without suffiaeot justification, she is not entitled to 
any order under this section, unless the husband refuses to maintain her, 
or turns her out or ill-treats her, so as to make it impossible for her to 
live with her busband(lO). 

What are just grounds -or refusing to live with husband: (/) 
Cruelty . — If the husband, either refuses to maintain her, or turns her 
out or ill-treats her, so as to make it impossible for her to live in the 
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bouse, she is justified iu refusing to live with her husband and in claim- 
ing maintenance(l). The present Code, does not restrict payment of 
maintenance where the wife is living separately to cases in which she 
has been treated with habitual cruelty(2). The previous Codes used the 
term ‘cruelty*. There was not definition of cruelty; but is was 
held that the criterion of legal cruelty justifying a wife’s desertion is the 
same in this country ns in Englaod, viz., whether there has been actual 
violence of such a character as to eodanger personal health or safety, or 
whether there IS the reasonable apprehension of it[3). A wife who is 
driven away from her husband by his cruelty cannot be said to have 
“left the house not having afTection for (he husband *’ within the mean- 
ing of the Dhammathats(4). 

(2) Adultery . — Adultery on the part of the husband, not being 
such adultery as would be punishable under Indian Penal Code, may 
nevertheless constitute sufficient cause for the wife separating from her 
husband and enable her to claim maintenance under this sectioD(5). 
The ruling in Garraly v. Garraty{6) \s an authority in support of 
this view. In that case the applicant's wife, with bis approval, went to 
stay for a while with her mother and while she was there, a serious 
quarrel took place, which resulted in bis wife refusing to return to her 
husband. The husband subsequently took a woman to live with him 
as bis mistress, and she lived with him up to the time when this case 
came on for hearing before the Magistrate, and before the Magistrate, 
the wife agreed to returo to her husband within a week on bis putting 
away bis mistress and promising to have nothing more to do with her ; 
but subsequently she refused to abide by that arrangement. It was 
held that at the date of application, the wife bad an unanswerable 
reason for refusing to live with her husband, and that her right to refuse 
was not demolished by the fact, even if it be a fact, that the husband 
was driven to concubinage by bis wife's continued refusal to live with 
him. It was further held that an offer made in court by the husband 
to give up bis mistress does not deprive the wife of her rights of refusal 
to live with her husband. But in deternuning, in such cases, whether 
the cause shown by the wife for refasing to live with her husband is 
good and reasonable, it is but just that the Magistrate should take into 
consideration the social habits of the particular community to which the 
parties belong. If that community (as is the case with Hindus) does 
not completey disapprove of coocubmage aod tolerates it so far as to 
give kept woman some status and rights, the fact that the husband 
keeps a concubine ought not by itself entitle the wife to claim separate 
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maiDtenaQCe(l]. Concubinage is so far recogoized among Hindus, that 
the circumstaoce of a Hindu husband keeping a concubine in his bouse 
will not entitle a wife to a maintenance allowance, provided the husband 
is willing to receive her and treat her with the consideration which is 
due to her position as a wife(2). 

(3) Change o/ religion by husband. — The rejection of an applica- 
tion for maintenance made by the wife of a Christian, who has reverted 
to Hinduism is wrQng(3). A Christian wife is not, however, by the mere 
fact of the conversion of her husband to Judaism entitled to live apart 
and get maintenance from him so long as a Jewish husband does not 
harass a Christian wife and so long as be treats her as a husband 
should permit her to practice her own religion and does not apply any 
temporal or moral pressure to her to cause her to abandon her religion 
or to adopt his, she has no right to leave her husband and should not be 
awarded maintenance if she does sa. But a Christian wife will be 
justified from withdrawing from the conjugal domicile where there Is an 
attempt on the part of her husband to introduce a system of polygamy, 
or concubinage into the bousebold(4). 

(4) Irremediable breach. — Where the breach between husband and 
wife IS irremediable and it is quite impossible for the latter to return to 
the former after many years’ separation without leading to fresh trouble 
and dispute; she is entitled to maintenance while living separate from 
bim(5). 

(5) Marriage wtlh u-i/e’s slep.tnother.—The marriage of a 
Muhammadan with the step-molber of bis wife being prohibited, the 
wife Is entitled to say that she will not live wiih her husband during the 
continuance of marriage with her step>motber(6), 

Buddhisl lau ; Pof/g<iwy.— Polygamy being legal among Burmese 
Buddhists, the refusal of a chief wife to live with her husband merely 
because he bad taken a second Wife IS a proper ground for refusing to 
make an order for her personal maintenance under this section(7). 
Also, a lesser wife, refusing to live with the chief wife, will not bo 
deprived of her right to maiotenance if, at ibe time she married, she 
did not know that the husband bad been previously married(8). But a 
grievance against an elder wife is not a sufficient cause in Upper Burma 
for a wife to refuse to live with her busband(9). 

What are not just grounds for refusing to live with husband : 

(l) Marrying another wt/e.—‘i\ wife is rot entitled to an order for 
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25 . Po Nyrvi » -Vo Shve.\^ Bor L. 
T 105=471 C 6C6-19 Cr L. J. 966. 

(8) Maung Pa ir« t -Vo Tht Wa, 
8 I C 997-3Bur L. T 154-11 Cr L. 
J 750 


(9) Xga Po Sawr. Mi Thtt. 8 1. 
O 4T9-(1910) 1 f B.B. 81-11 Cr. L. 
J CC2 
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maiotenance merely l)ecause her hasbaod has married another wife and 
she declines to live with him on that accouDt(l). Mere existence of 
a CO wife with whom the complainant bad quarrels or want of affection 
for her or greater affection for the co-wife on the part of the husband 
are not sufficient grounds within the meaning of sub section (1) for 
separate maiateDance(2). The fact that a younger wife is likely to 
suSer annoyance from an elder wife, and has some reason to fear that 
her husband may not protect her from such annoyance, is not sufficient 
cause for refusing to live with her husband, within the meaning of 
sub'Section (3}(3). Mere second marriage on the part of husband does 
not justify first wife’s refusal to live with him. But where a first wife 
has been turned out after continued ill-treatment ; a half hearted attempt 
to induce her to come back before second marriage must be regarded 
merely an excuse for the contracting of a second marriage and she is 
not bound to go back to her husband, nor her refusal to do so will 
disentitle her to maintenaace(4). 

Decree for restitution of conjugal rights— Decrees for restitution 
of conjugal rights against wives are nowadays no longer enforced 
by courts of justice though decrees may be passed. But if the wife 
refuses to go and live with the husband, a decree for restitution of conju< 
gal rights is good answer to an application for maintenance under this 
sectioa(5)> 

Incompatibility of temper. — Mere incompatibility of temper has 
been held not to be a sufficient ground for a wife to refuse to live with 
her busband(6). 

Minority of wife. — A court has no authority to award maiDteoance, 
merely because the wife is a minor, and it might be better that she 
should live with her parents!?). 

Non-payment of prompt dower.— Non-payment by the husband 
of prompt dower is not a ’’sufficient cause” wiihin the meaning of this 
section, so as to empower-a court to decree separate maintenance to a 
Muhammadan wife against a husband who is willing to maintain her 
upon condition of her living with bim(8). 

Sub section (4).—“ Living in adtiUery ." — A single act of adultery 
does not necessarily amount to ’living in adultery’ within the meaning 
of sub-section (4), and will not justify a Magistrate in refusing mainten- 
ance. ’’Living in adultery” refers to a course of conduct and means 


(l) Crotcn T. Waryam Singh, 12 
P. B. lOllCf. ; A'mprM* T Khmhala. 
37 P. R. 1660 Cr. ; Botantv. Kufi, 
31 P.R 1883Cr.: jOfterOT Nando,^V. 


UliUJl, t iU iO< . 

(2) Ganda Singh r. Alma Bevi, 14 
P. B. 1001 Cr. 

(3) Maung Waing r. Zfa Chit, 

(lew) V. B- R. l»t P.C.JIO. 


(4) Prllam Singh V. Snsant Kaur, 
93 I C 971 - 27 < r. L J 507 

(5) jl/n Hia V. Ago Ji/aung, A. I B. 
1931 RnnB 111- 103t Cr. C. 352-183 I. 
0 96: Nga Po Saww. Mi Thet. II Cr. 
It 3. G63-8 in. 470=1910 U. B. R. 34 ; 

Ati Mahomed y. Pmperor.VS I 0. 
124-27 Cr. L J. 676-1936 8. 270 

(6) In rf Gtdabdas, 16 B. SCO. 

(7) Jhando r. Empress, 1 P. R. 1883 


(9) Mefilab r. Dina, 16 P. R 1680 Cr. 
Sadar Din v. Suban, C P. B. 1833 Of 
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mainteaaT]Ce(l). ConcnbinaRQ is so far recognized among Hindus, that 
the circumstance of a Hindu husband keeping a concubine in his bouse 
will not entitle a rvife to a maintenance allowance, provided the husband 
is willing to receive her and treat her with the consideration which is 
due to her position as a wife(2). 

(5) Chaug,t of rtUgton by husband . — The rejection of an applica- 
tion for maintenance made by the wife of a Christian, who has reverted 
to Hinduism is wrQng(3). A Christian wife is not. however, by the mere 
fact of the conversion of her husband to Judaism entitled to live apart 
and get maintenance from him so long as a Jewish husband does not 
harass a Christian wife and so long as be treats her as a husband 
should permit her to practice her own religion and does not apply any 
temporal or moral pressure to her to cause her to abandon her religion 
or to adopt his, she has no right to leave her husband and should not be 
awarded maintenance if she does so. But a Christian wife will be 
justified from withdrawing from the conjugal domicile where there is an 
attempt on the part of her husband to introduce a system of polygamy, 
or concubinage into the housebo)d(4). 

(4) Irremediable breach . — Where the breach between husband and 
wife is irremediable and it is quite impossible for tbe latter to return to 
the former after many years* separation without leading to fresh trouble 
and dispute; she is entitled to maintenance while living separate from 
him(S). 

(5) Marriage Kith wt/es step-mother . — Tbe marriage of a 
Muhammadan with the step-mother of his wife being prohibited, tbe 
wife is entitled to say that she will not live with her husband during the 
continuance of marriage with ber step.mother(6). 

BuddUisi fttw : Pohgamy —Polygamy being legal among Burmese 
Buddhists, the refusal of o chief wife to live with her husband merely 
because he bad taken a second wife is a proper ground for refusing to 
make an order for her personal maintenance under this section(7). 
Also, a lesser wife, refusing to live with the chief wife, will not be 
deprived of her right to maintenance if, at the time she married, she 
did not know that the husband had been previously married(8). But a 
grievance against an elder wife is not a sufficient cause in Upper Burma 
for a wife to refuse to live with her husband(9). 

What are not just grounds for refusing to live with husband : 
{l) Marrytiig another wi/e—:\ wife is not entitled to an order for 


(1) Gantapalh ▼ Ganl/ipaUi. 20 M 
470 (475), 

(2) Lalehmi t. PavaJai, 2 W«r 
641. 

(3) Anonymcu*, 4 M. II C R App. 


' (4) Talhar Emperor. 97 I. C. 609 
-19 S li. B 129-1926 8. 278-27 Ct. 
L.J.1177. ^ . 

(5) MAnZ Kaur v Bhagitan Smgh, 
9t I. 0. 962-26 P tv R 1914 Cr.—170 

P T. R. 1914— IS Cr. L J iH , OaJoeh 
T. ZQmo6.82P L R G19-I931 Cr C. 
819 (850). 


(fi) Sheik Issake t. Bii/l/amimni 
9 Welt 617. 


(7) Pica Thin v Bn TT'’in, 4 L. B. 
R 116=7 Cr L J 441 . ^fa Ka D.r 
Po Saw. 4 I- D R 310-9 Cr L. J. 
25 , Po iYj/«n ▼ .I/a Shtce. 11 Bur Ii. 
T 105=471 C 806-19 Cr IaJ. 966. 

(8) iJaang Po We t ^^a The Ela. 
81 O 99?-3Bar L. T 154-11 Ct L. 
J 750 


(9) Ega Po Sate ▼. Hi 
C 179»(l9i0) 1 U. B.B. 8( 
J 662. 


Thef. S 
-11 Cr. 
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atJolViei man, it was held that, even if the husband could mahe out that 
the child was illegitimate, that would cot be sutBcient to dis-entitle bis 
wife, to receive an allowance, as it did not amount to “living in adultery" 
as required by this section(l). The Magistrate should inquire and 
ascertain whether or not the wife is living in adultery. He cannot dismiss 
an application under this section on the ground that a punchayat of the 
brotherhood has condemned her and that under the circumstances the 
husband is not bound under the Hindu law to maintain her(2). 

* Refuses io live with her husband. ’ — The allegation of wife's 
refusal siace the order for maintenance in her favour was passed must 
also be adjudicated upon(3), A decree of a civil court for restitution 
of conjugal rights supersedes any previous order for maintenance if the 
wife persists in refusing to live with her busbaDd(4). Where a Hindu 
wife leaves her husband's house without good cause, her right of maiote- 
nance is only suspended, and she has the right to return to her husband’s 
bouse and claim maintenance(5). 

‘ Living separately by mutual consent. ’ — No order for mainte- 
nance under this section can be made where the husband and wife are 
living separately by mutual coDseDt(6}. Where it appeared ’that, by 
mutual consent, the husband and wife have been living separately 
for a number of years, and that the maintenance of the wife was, by 
arrangement made at the time they, began to Jive separately, provided 
for by the assignment to her of some land, held, that a Magistrate bad 
no jurisdiction to make an order under this sectionf?). What the 
law contemplates by sub.section (4) Is well recognized in ajfiliathn 
proceedings between husband and wife under the English Law, vtz-t 
where husband and wife have lived apart by a definite contract mutually 
made between them, then affiliation proceedings are inapplicable. A 
contract voluntarily aud freely made between them and entered into by 
reason of the ill-treatment of the husband towards his wife would be an 
act of their own violition, if tbe parties separated under such terms, so 
that neither should molest the other and that both should be free to 
live and go where and whither they respectively wished. Such an agree- 
ment would be a voluntary act and coatr.act by the parties themselves 
unfettered by the decree or declaration of any tribunal(8). Where a 
husband and wife are living apart in obedience to the arbitration 
of a Panchayal of their castemen by which the wife was given a 
stipend as maintenance, It cannot be said that they are living apart by 
mutual consent. When once it is proved that the parties are living 
separately by mutual consent the Magistrate has no jurisdiction to pass 
an order under this sectian(9). 

Sub section (5) : Cancellation of order. — The general principle of 


(1) Empress v. Nandan, (t$81) A. 

W.N.S7. . . 

(2) In re Kashi Diala, (18S1) A. W. 
63. 

(3) Shonir Zlonohar, (1863) A. W. 
N. 169. 

(4) Bulakidast, Empress, iS a 464; 
Emperor r. Nur Atiha, 37 A. 483 ; 
All JHohomed r. Emperor, 27 Cr I». J. 


876 = 96 1. C 124. 

(6) 18 B. liH. 90 

(6) In re TrieumlaJ, R*t. Un. Cr- 
Ob* 870. 

(7) Jampana v. Jampana, 3 Weir- 
618 

(8) Kathun r Jllalunca, 4 Pst. L. 3. 
109 at pp 112, 113 

(9) ibid. 




S. 488.] MAINTENANCE OF WIVES AND OHILDEEN 1736 


something more than a single lapse from virtue(l). Unless continuty 
of conduct is established it cannot be inferred from a single act of 
adultery that the woman is " living in adultery " so as to be deprived of 
maintenance from the husband(2). The fact that the wife does not 
seek pardon for her past misconduct is not by itself, a sufficient reason 
for excluding a wife who has committed only a single act of adultery 
from the benefit of this section(3). It is harsh to penalize a child of 
fourteen because of a single lapse. Where a Magistrate refused to 
award maintenance to a wife aged H because she has been excommu* 
nicated from her caste, although it was due to single act of rape on her 
by a man of lower caste, the exercise by the Magistrate of his discre* 
tion is on wrong principle and maintenance ought to be allowed to 
hei(4). In another case it was held that the fact that a woman who 
applied for an order for maintenance against her husband bad given 
birth to an illegitimate child some two years before the date of her 
application, was not a reason for refusing to make an order for maioten. 
ance, it being found that since that time she had been living with her 
parents and leading a chaste and respectable Iife(5). 

Wife'committing adultery before applying for maintenance,— 
Though if a wife be living iu adultery at the time of application, she can* 
DOt get an order for maintenance it does not follow that if she was not 
at such time living in adultery she can get such an order. The court may 
refuse the order properly where the wife bad deserted her husband 
improperly and had committed adultery although at the time when she 
made the applicatioo she was not living in adultery, or where she bad 
been expelled from caste ou account of adultery and bad thereby made it 
impossible for her husbaod to keep her with him without himself losing 
the society of bis fellow castemeo(6). Where there has been a desertion 
of tbe husband for many years, coupled with adultery, aud no attempt 
to seek tbe husband's pardon for past misconduct, tbe wife is not entitled 
to an order for maintenance under this section, merely because, at tbe 
time when sbe makes her application, sbe may not be living in 
aduUety(7). 

Proof of adultery. — A Magistrate has no power to dismiss an 
application for maintenance on tbe mere ground that be considers 
the conduct of tbe applicant open to suspicion(8). Where tbe bus* 
band admitted that his wife was not living oa adultery, but wisb« 
ed to prove that her child was tbe result of an intimacy with 


(1) Atchamma v MuhaJa'k%hm%, SO 
M asu-l? M L J 260, KalJu » 
A'aunsitto. 26 A 326 . In re FuJehaud, 
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(7) In re Shxvram. Bat L'n. Cr. l’ 
SOG, In re Fnlehand, 52 Q 160-30 
Bom I. R. 79=29 0 L 3,814 (315)- 
lOSI C 51-1923 Bim 59 

(3) Re So'tndrafajaticami, 3 Weir 
C41 (C4S). 
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tbe order for maintenance in favour of the wife was passed must be 
adjudicated upon(l). There must be sufficient proof of adultery{2). 
Tbe evidence of adultery should not be general and inconclusive, but 
specific and cogent(3). 

Living separately by mutual consent. — There may be cancella. 
tion by virtue of an agreement entered into after an order for 
maintenance has been pa<;sed(4). But it is not competent to a Magis* 
trate to cancel an order for maintenance on the ground that the 
parties have entered into an arrangement evidenced by a deed, the 
validity of which is denied by the complainant, until it has been 
declared by some competent tribunal to be binding on the pafties(5). 

Other cases — This sub section deals with only three specifically 
named cases. It dees not deal with tba cancellation of tbe order 
and cessation of allowance after a divorce. But it is open to a 
Magistrate to entertain and inquire into a plea of divorce, and, if he 
finds It established, to refuse to enforce his ord:r, at least after such 
date as the divorce operates under the law or custom governing tbe 
parties to disentitle the woman to further maintenance(6). Tbe 
apostasy of a Muhammadan wife ipso facto dissolves the marriage 
and disentitles the wife from claiming maintenance from her husbandf?). 
Where a husband is williog to maintain bis wife who has not attained 
puberty, a Magistrate cannot order tbe father of tbe girl to maintain 
her, on the ground that the husband is cot bound to maintain bis 
wife until she attains puberty and tbe nuptial ceremony has been per* 
formed(8). 

Application to whom to be made. '-A d application for cancella* 
tion of an order of maintenance must be made to tbe Magistrate who 
passed the original order or to his successor •in>office(9}. 

Sub section (6) Mode of recording evidence.— In maintenance 
cases evidence must be recorded in the manner prescribed for sum- 
mons cases, but tbe proceedings cannot be conducted as in a summary 
trial(lO). Where a prima facte case has been made out in favour of the 
wife's claim for maintenance in tbe preliminary proceedings tbe evidence 
of both sides should b: recorded before a final order is passedfll). 
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law that an order whose term is not fixed and whose currency is not 
made expressly dependent upon the continued existence of some circum- 
stance or set of circumstances, remains in force until it is cancelled, is 
frima /acie applicable to maintenance orders passed under this 
section. The husband rnay, on proof of circumstances specified 
in this sub section or section -489, obtain the cancellation or modi- 
fication of the oriRinal order, as the case may be and until he 
does that ; the original order must be deemed to be still in force. The 
mere fact that a wife has returned to live with her husband will 
not bring the order to an end automatically and on her separating from 
him again, she can enforce u(l). The return of a wife to her husband 
temporarily after obtaining an order for maintenance may have the 
effect of suspending the operation of the order, if has not the effect of 
cancelling the order in the way in which it can be cancelled under 
this sub section(2). But the Rangoon High Court holds that since 
a maintenance order in favour of the wife is necessitated by neglect or 
refusal by the husband to maintain the v/ife, a bona fide le-union must 
be interpreted as removing the basis on which the order rests, and as 
therefore vacating the order(3). A woman's refusal to surrender a 
child is no ground for stopping an allowance previously ordered(4). There 
is CO provisioo m this section, for caocelling an order awarding 
isaiotesaoce to a child, though on proof of a change in tbe circumstances 
of the child or of the father, the amouot of maintenance may be altered 
under s. 439(5). 

'Living in adultery.* — A single act of adultery cannot by itself 
amouot to ' living in adultery ’ nor do several such acts, if isolated, 
necessarily come witbm the meaniog of tbe expression, which implies 
following a course of adulterous conduct more or less continuous(6}. 
Tbe mere fact that a woman in whose favour an order for the payment of 
a maintenance allowance has been pissed under sub-sectionfl), has given 
birth to au illegitimate child is not sufficient basis for a finding that she 
is living lu adultery for the purposes of the sub-section{7). An order 
for maintenance passed in favour of a wife may be cancelled on proof 
of adultry subsequent to tbe order(8). An order cancelling mainten- 
ance cannot be passed on proof of adultery by the wife before the 
date of the maintenance order(9)- The allegation of adultery since 
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ex-parte against the husband when circumstances show that there was 
no refusal of acceptance of service of notice by him(l). An ex-parte order 
under this section cannot be made against a party who is present in court 
along with his pleader, withoutheariog him(2). An ex-parte order may be 
passed in the contumacious absence of the defence(3). But the absence 
of a defendant who is represented by a mukhtar cannot be treated as 
due to wilful Deglect(4), A Magistrate has power under the latter 
pirt of the proviso to re-Qp3Q a case tu which maintenance has been 
awarded by his predecessor and to revise the order granting main* 
tenance where the petition is presented within three months of the 
order(5). 

Presence of complainant.*— Dismissrt/ /or default . — There is nothing 
in tbesection whichrequiresthepersonalattendance of the person in whose 
favour the order for the maintenance is to be made(6). But in one case 
the Magistrate dismissed an application for maintenance for default of 
appearance of the conipIainaot(7). An application for maintenance should 
not be dismissed on the failure on the part of the applicant to comply 
with an order for payment of process fees(8}. 

Examination of person proceeded against — It is not incumbent 
on a Magistrate to examine under section 342, the husband or the 
father before an order under this section can be made against bim, to 
make a monthly allowance for tbe maintenance of his wife or bis child, 
as the case may be(9} especially if be gives evidence on bis own 
bebalf(lO). 

Sub section (7). — Under this sub section courts have power to deal 
with costs, and if the husband fails he must pay tbe costs of tbe 
applicant(Il). But the Magistrate passing tbe decision is alone entitled 
to award costs. Tbe High Court in revision cannot award costs(12)> 

Sub-section (8).— This sub section removes certain doubts which 
had arisen in the reported cases as to the jurisdiction of Magistrates to 
entertain cases under this sectioD(13}. This sub-section requires that 
an application for maintenance should be made either in tbe district 
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An order for payment of maintenance without recording evidence and 
without examining any witnesses is illegal{l). An order under this 
section must be made on the evidence in the proceedings and cannot 
be based on knowledge acquired by the Magistrate in another case(2). 
The various elements, required to sustain an order under this section 
must be strictly proved{3). Proceedings under this section are judicial 
in their nature and must not be conducted as if they were ministe* 
rial matters. The notes of evidence therefore must not be inadequateand 
vague and the order recorded should be oneoo distinctfindiogs of fact(4). 
An order for maintenance passed under this section simply on the 
applicant's verification on oath of the truth ard correctness of her appli> 
cation, without examining the applicant or her witnesses (if any) on oath, 
is bad,as the application cannot be used to supplement, mucbless to take 
the place of, the applicant's examination on oath in the p'esence of her 
husband and is consequently no legal evidence as against biffl(5}. A 
person against whom an order for maintenance is sought is a competent 
witness on his own behalf in such proceediDgs(6) The court is bound 
to ask bim if he wishes to adduce evidence before it closes the case and 
there is no proper inquiry under law if this is not done(7). Where both 
parties have adduced evidence, a court is cot justified id receiving fresh 
evidence and deciding the case on such evidencetS). 

Presence of defendant. — Evidence in proceeding under this section 
ought to be taken m the presence of the defendant or his pleader unless 
be IS wilfully avoiding service of summons or neglecting to attend the 
court(9). Whereon a date of bearing the defendant instructed a 
mukhtyarto appear for him, as his pleader could not remain present on 
that date and the Magistrate refused to allow the mukhtyar to appear, 
and thinking that the personal attendance of the defendant was not 
dispensed with, heard the case ex ^ar/e, it was held that although the 
Magistrate might have been fully justified lo refusing to allow the 
mukhtyar to appear, he ought not to have treated the absence of 
the accused as due to wilful neglect to attendflO). 

Personal attendance of applicant may be dispensed with.— A 
Magistrate has discretion in the case of an application under this section 
to dispense with the personal attendance of the applicant when she is ft 
pardanasbin lady(ll}. 

Proviso: Ex^parte order.— A Magistrate is not justified in proceeding 
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kept mistress, a man may be said to reside with the mother of the 
illegitimate child at the place where she has her settled abode and 
where be visits her occasioually provided he has not abandoned bis 
intention to continue to visit her(l). ft is the residence of husband and 
not of his father that gives jurisdiction to the court(2). An order for 
maintenance will not be invalid on the mere ground that proceedings 
were held in a wrong district(3). A Magistrate making an order for 
maiotenaoce under this section is competent to enforce it against the 
person made liable for the payment of such maintenance even though 
such a person resides, outside the jurisdiction of bis court(4). 

Whether civil suit lies. — The remedy under this section is only 
cumulative, in the case of a person otherwise entitled to rnaintenance 
under the common law and will not take away the remedy under the com* 
man law to enforce such right by action brought against his father during 
his life-time, or after his hfe-time, or after his death, against his estate. 
Butin the case of illegitimate children, by a woman who is not a Hindu, 
they are not entitled to claim roaintenance from the putative father 
under the common law ; the right conferred on them by the statutory 
law can be enforced only by the particular remedy provided by the 
statute and to the extent therein provided. He cannot seek to 
enforce it by suit, nor does such right survive the death of bis putative 
father(5). 

Effect of order under s. 488 on subsequent civil suit.’—A 
Magistrate's order for maintenance does not take away the jurisdiction 
of the civil court(6j. A suit by a person against whom an order for 
maintenance in favour of defendant has been made by a Magistrate 
under this section is maintainable io a civil court for a declaration that 
the defendant is not bis wife(7). A civil court has no jurisdiction to 
pass a decree that the wife is not entitled to receive maintenance ; but 
it is competent to decide whether she is or is not the lawful wife of the 
pIaiQtifr(8). The jurisdiction of a civil court to grant a declaratory 
decree as Co paternity is uot affected by the provisions of the Code 
relating to the maintenance of wives and children(9) though there is 
authority to the contrary also(lO). Au order of a Magistrate refusing 
maintenance does not bar a suit in a civil court for mamteDance(ll). 
But a civil court has no jurisdiction to cancel an order for maintenance 
granted by criminal court under the Criminal Procedure Code, or to 
grant an injunction against a criminal court, but there is no reason why 
the civil court, having issued a declaration, the party who has obtained 


(1) Ilidaynt v Hayat, 6 8 L. B. 
2J0=13Cr. I>. J. 622-lS I. C. 79i. 

(2) i/ii/ien Daa^.Amar /(Tour. A. 
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Cr.L. J. 1171. 

(3) tdilaram t, Sukia, 115 I. C, 002 
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-82 f. W N. 932. 

{i) Inre Cuanamba,&i £1.77. 
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SO SI. 400. 
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where the husband resides or at the place where he last resided with bis 
wife(l). The words ** last resided '* have given rise to a discussion as 
to whether they contemplate a mere casual residence in a place for a 
temporary purp05e(2). In Ramdei v. Jhuttni Lal{i), it was held that 
words “last resided " in this section did not contemplate a mere casual 
residence in a place for a temporary purpose, and that where the 
husband is employed as a carpenter in the railway workshops in Lahore 
and has been residing there continuously for eleven years, a temporary 
sojourn to Lucknow by him ivith his wife would not confer on the 
Lucknow court jurisdiction to entertain an application by the wife for 
maintenance under this section. In Jolly v. /offy{4), where the husband 
ordinarily resided outside Calcutta but was temporarily in Calcutta on 
the date of the application it was held that the temporary residence was 
sufficient to give the Calcutta court jurisdiction under this section. In 
Slier Stiigh v. Atiiir Kuint’ar{5), Mr. Justice Ashworth held that a 
stay of two moatbs la a temporary place of residence with occasional 
visits during that period to the permanent place of residence can be 
.regarded as amounting to a ’'residence” within the meaning of 
this section. He held that the expression "resided” in clause (9), 
{now clause (8)] of this section includes a temporary residence and is 
not to be coofined to permaoeot residence. It would follow frono 
these decisions that where (he husband and wife have a fixed place 
of abode or a permanent place of residence, a casual or temporary 
residence in any other place would not confer jurisdiction on the 
court situate at (hat place under sub-section (8)(6). Where, bow* 
ever, the husband and wife have do 6xed abode or permanent re* 
sidence their casual or temporary residence at a place for about 
eight days with the lotentioo of staying there longer if employ* 
raent was found by the husband, give the court as that place 
jurisdiction to entertain an application under this section(7)> The 
words " last resided " are not restricted to permanent residence but 
include also a temporary residence of two months with wife at the 
bouse of parents-in-Iaw as *' gbarjamai ” so as to confer jurisdiction 
on the court of that placets). Such residence does not, however, 
include casual visits by a person to the house of the mother-in-law 
where bis wife happens to be at the time(9). Cut in the case of a 
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not competent to a civil court to make a decree setting aside an order of 
maintenance made by a Magistrate. But if in disposing of a suit, a 
civil court decides any matter which might have the eS'ect of 
disentitling a wife to maintenance, a Magistrate who has awarded main- 
tenance IS bound, in the interests of justice, to take the judgment of the 
civil court into consideration before proceeding to pass a fresh order 
enforcing payment of the a]lowance(l}. In considering any application 
for cancellation of a maintenance order, however, the Magistrate is not 
necessarily bound to follow the order of the civil court, but must consider 
it along with any other circumstances which may be brought before 
bim(2). A decree of a civil court for restitution of conjugal rigbls 
passed after an order of maiatenaoce in favour of the wife supersedes 
the maintenance order and ought to be cancelled(3). But a decree of 
a civil court ordering restitution of conjugal lights does not ipso facto 
cancel a maintenance order passed under s. 488(4). Such a decree is 
no answer to an application for enforcement of an order previously 
obtained by the wife under this section for her maintenance without 
proof by the husband that the conditions of the decree for custody bad 
been duly complied with and that without any sufficient reason she 
has left his custody(2)> Wheie the court is satisfied that the husband 
did not wish to have his wife back and bis object m getting the decree 
was merely to get the maintenance order cancelled, in the exercise of 
the courts discretion under s. 489 (2). It would be wrong for the court 
to cancel the order for mainteoaDce(6). 

Non-existence or change of relationship . — Where the relationship 
on which the maintenance order is based has been declared by the 
final decree of a competent civil court not to exist, it is open to the 
person affected thereby to ask the Magistrate* to abstain from giving 
any further effect to his order of mamtenance(7). The Magistrate is 
bound to abstain from enforcing bis previous order for maintenance 
when it is once established that the relationship of husband and wife 
ceased to exist since the date of the order(8}. On obtaining a 
decree of a civil court that a child is not bis illegitimate child, a person 
is entitled to ask the Magistrate not to give effect to bis previous order 
awarding maintenance to the cbild(9). lo Ghana Kanta v. Gere!t{lO) 
it was held in the converse case that ihe Magistrate's finding against 
the sonsbip of a person for whom maintenance was claimed by the 
mother was not a bar to a suit in the civil court to establish the sonsbip 
and to recover maiotenaoce(l I). 
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it should not apply to the cnminal court under the provisions of section 
4S9, Cr. P. Code, or otherwise, for an order to stay the payment of 
roainteDance(I). 

Effect of civil court decree : Previous decree — A decree for main* 
tenance passed by a civil court, which caroot be executed on account 
of insolvency of the husband, is no bar to proceedings for mainleDance 
under this section(2). Where the husband has obtained a decree for 
re'^titution of conjugal rights ; and the decreets in force no applica* 
tion for maintenance by the wife ought to be entertained by the 
MagistrateO). But the weight to be attached to a previous civil court 
decree for restituiiou of conjugal rights must depend upon the particular 
circumstances of each case and no bard and fast rule can be laid down 
that the civil decree is for ever binding on the Magistrate or that his 
discretion is never fettered(4). In this case in November, 1922, R 
obtained a decree for restitution of coojugalng bts against bis wife D. 
Thirteen months afterwards was fouod to be ilMreiting bis wife, 
so much that she bad to leave him, and she applied to a Magistrate 
for ao order for maintenance under this section, which the Magistrate 
granted, finding that the applicant was quite justified m refusing to 
live with” her husband. It was held that the Magistrate’s order was a 
proper one and he could not be considered to be bound for indefinite 
period by the decree of the civil court. Where, however, a Magistrate 
passed an order under this section, directing the petitioner to pay a sum 
of money every month for tbe maintenance of a child of which the 
petitioner was alleged to be the father, in spite of the fact that a com- 
petent civil court had declared that the child was not born to tbe 
petitioner and that tbe mother of the child who now applied for mainte- 
nance on Its behalf, had executed a registered release deed in favour of 
the petitioner giving up the claim to maioterance for a consideration 
of Rs 200, It was held that tbe Magistrate ought to have held that tbe 
pr.or decision of tbe civil couit was conclusue on the question of 
relatiocsbip between tbe child acd tbe petitioner and should have refused 
to pass any order for maiDteoaDce(5). 

Order 0 / Ettghsh Probale Court for alimony . — An order for 
alimony for tbe wife passed by tbe Probate Court m England which tbe 
wife IS unable to execute against ber busbaod is no bar to the passing of 
an order under this section(6). 

Effect of subsequent decree — The fact that an order for mainte- 
nance has been made under this section does not take away the jurisdic- 
tion of a civil court to make a declaration that the busbaod is not liable 
to pay separate mainteuancc to his wife. It is not open to a Magistrate 
to inquire a final decree of a civil couit, the jurisdiction \esting in him 
under this sectiOD, being auxiliary to that of the civil courts(7). It is 
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inquiry under s. 437(1). 

Appeal. — No appeal lies against an order for niaiDteDaoce(2). Nor 
does an appeal lie under cl. 15 of the Letters Patent against the 
order of a single Judge made on a revision petition against the order 
of a Magistrate(3}. 

Revision. — In Kattdasami Chetly, In fe(4) though the order under 
this section sought to be revised was considered not satisfactory, it was 
not interfered with in revision because petitioner had his remedy in the 
civil court. But a High Court can set aside ip revision the 
previous criruiral court's order in view of the subsequent civil court 
decree(5). 

Delay in advancing claim — A wife does not lose her right to 
maintenance because she may not have advanced her claim immedi- 
ately on her husband's desertion of her(6). A married woman whose 
husband dias deserted her might well hesitate to commence proceed- 
ings till all hope that be would return to her has been abaDdoned(7)> 

489 . (I) On proof of a change in the circumstances 
Alteration In of any person receiving under section 488 
ajiowance. a monthly allowance, or ordered under 

the same section to pay a monthly allowance to his wife 
or child, the Magistrate may make such alteration in the 
allowance as be thinks fit: 

Provided that if he increases the allowance the 
monthly rate of one hundred rupees in the whole be not 
exceeded. 

(2) Where it appeals to the Magistrate that, in con* 
sequence of any decision of a competent civil court, any 
order made under eeefion 488 should be cancelled or 
varied, lie shall cancel the order, or, as the case may be, 
vary the same accordingly. 

Amendment . — This sectioa bus been amended by section 132 
Act XVI II of 1923 and tbe followiog two changes have been intreduced * 
‘—First, in sub section (1) tbe moitbly allowance has been raised to 
rupees one hundred consequent oa tbe change in s, 488, sub-section (1). 
Secondly, sub-section (2) has been ntwly added. It is in accordance 
with the following cases(8). Where it was held that if in dispesing of 
a suit, a civil court decides any matter which might have tbe eflect of 
disentitling a wife or a child to maintenance, a Magistrate who has 
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Fresh application. — Though a comt^aint for- maintenance may 
have been dismissed once on one state of facts, it is competent to a 
Magistrate to award maintenance on a complaint based on a different 
state of facts which may subsequently take place(l). No second 
inquiry is competent into altegations which have already been once 
: — *, . • !• •• • I competent court(2). A previous 

' dismissed for default without an 

' a subsequent application for the 
same reliet(3) though there »s authority to the contrary also(4). 

Plea of insanity. — When maintenance under this section is claimed 
and the plea of insanity is setup on behalf of the counter-petitioner, 
the Magistrate must hold a judicial inquiry into his sanity and put him, 
if necessary, under medical observation. If he is found insane and 
incapable of understanding questions put to him, the Magistrate must 
postpone further proceedings until he is satisfied that the counter- 
petitioner can understand the same. The proceedings under this section 
are wholly governed by this Code(5)- 

Enforcement of order based on compromise. — Where the parties 
to an application (or maintenance under this section compromise the 
matter, the Magistrate should dismiss the application leaving the parties 
to enforce the compromise in the civil courts An order of mainteoaoce 
passed in accordance with a compromise cannot be enforced by criminal 
courtsfS). 

Withdrawal of proceedings^ Section 528 (1) of the Code is appli- 
cable to proceedings under this section, and a District Magistrate by 
virtue of the powers cooferred upon him by that section is competent to 
withdraw such proceediogs from a Magistrate subordinate to himseU(7}. 

'Nature of proceedings — An applicatioo for mamtenance is not a 
complaint of an offence(S). And proceedings under this section are in 
the nature of civil proceedings within the mtaning of s. 120 of the 
Evidence Act(9). The neglect or refusal to pay maintenance is not an 
oSence, within the meanicg of section 4(10). Compensation cannot be 
awarded under section 250 to the person proceeded against if the com- 
plaint is dismissed as false and frivolous or vexatious(ll}. 

Further inquiry. — When an application for maintenance is refused 
by a Deputy Magistrate, a District Magistrate cannot direct a further 
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aad accideatal chacge in .one of such circumstances but is exercisable 
only on proof of a change in 011 ( 1 ). ^ . 

What is or is not a change in circumstances. — The fact that a 
child has grown older may. constitute a change in the circumstances 
justifying a variation in the rate(2). A Magistrate can under this 
section go into the question whether the children have become able 
to maintain themselves subsequently to the order 'under' section 488 
and reduce the allowance awarded to their mother for' their mainten' 
ance,. if he finds that they are in fact able to maintain themselves(3). 
But the fact that' the second husband of a divorced Muhammadan has 
undertaken to maintain her child by the first husband does not con- 
stitute a change m the circumstances of the .infant justifying an 
alteration in the allowance(4). A husband cannot claim reduction of 
allowauce granted under s. 488 to his deserted wife, on the ground 
that she might possibly be able to' earn something by her own 
]abour(5). An order to vary the rate can be passed on proof of 
a change in thu circumstances. It is not open to < the i Magistrate to 
alter the rate on' the ground that the deserted wife might possibly 
be able to make a few pice by her own labour(6). ■ . ■ i . • 

1 Alteratiori of allowance. — On a change of circumstances of the 
husband an order for maintenance passed against .him cannot be 
cancelled : it can only be altered(7). But, in a Madras, case' it has 
been held that the .word alter '* in this section includes also, a ca'nce)* 
lation and the .Magistrate on proof of altered circumstance's is com* 
patent .not only 'to alter or modify an order of mainteoahce. ' but 
altogether cancel it(8). A Magistrate has no power to reduce the 
rate of a raaintenance allowance which has accrued due in arrears. 
An order reducing the rate can operate only as regards payment 
accruing after, the date of the order of reductionfS). In. dealing 
with an application for increase of maintenance a Magistrate has no 
jnrisdiction to inquire into the propriety or otherwise of 'the 'order 
for maintenance previously made(lO). Where the original' order made 
no specific allotment fpMbe wife separately, it is not competent^for a 
Magistrate Co do so in enforcement of an. order under this sectionfil). 
Although a maiaten'ahce order of a crimiual court, under this' section, 


Piare Ldl, (l69I) A. 
W.N 32. . . ' “• 

^{21 /f» re J^omayee. ‘ 14^11.^399 ; 


. (4) JJuShnty DalaJ.^l A II.' 

* (Sj OAuriin T, Got/ndi, (1687) A. W. 
K.107. , 

(G) Tnre runJa'Lal.ZO Bom. L, R. 
C17-192S 1J.-22<«J11 t. C. C68. 

c. . r... .. n 147 

.. ■ /n 


In re PuniaLal, CO Bemi Ii B-"6I7.’ 

(") MeenaJalii *. /vAmfa'ino,’46 M- 
603-48 M,L.J 183*2GCr L.1. 732- 
eCI.C. 220-19-»5>I. 401. . . • ' - 

(9) ParratAfim y; - W«lr. 

060 ; jAlaxtanti v A. 

1. 1(. 1033 2 ah 2h(»p<’cia]ly in tho 
abseoee ol an app1icat:on by. th* 
buBband). A .VRsistmto can direct in- 
creased rata ol imlntenanra to ' 
paid irom tho dale ci ori'lic*ti<’a 
ioercaso ; Urrulul y.'. iiai' Amba, 
192GB. 419=1.8 L’cm. L II. CC9-5i7 Cr. 
L.J. 940-9G 1. I*. 89G. I • 

(10) He MarakkaK 2 ,W«ir. CiO. 

(It) Tha^nUmtitantu I'tllay '*• Jro 

Zone, 18 Ir. B. J. 203-87 I. 0. 311— 
9L. B. H. 49-10 Bur. Ii.T,809. 
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awarded maiotenance is bouod in interests of justice, to take tbe judg* 
ment of tbe civil court into consideration before proceeding to pass a 
fresh order enforcing payment of the allowance. 

Scope.'— Where an order has once been passed by a competent court 
under section 488 for the payment of maintenance for a child ora 
wife, the only power that exists of modifying such an order is that given 
by this sectiQn(l]. A person aggrieved by an order directing him to pay 
a certain sum for maintence should apply to tbe Magistrate under this 
section(2). A revised order awarding maintenance, made by a Magis* 
trate of bis own motion and without proof of a change of circumstances 
IS i]legal(3). The provisions of this section are comprehensive and 
empower a Magistrate having jurisdiction to vary tbe amount of allow- 
ances Bxed Under tbe preceding section not only by bimself but by bis 
predecessor-iu-affce ; and more so to vary his own order which has been 
corrected on revision(4}. 

Change In circumstances.— In tbis section the "change in 
circumstances " referred to is a change in the pecuniary or other 
circumstances of tbd party paying or receiving tbe allowance 
which would justify an increase or decrease of the amount of tbe 
monthly payment originally Bxed and not a change in tbe status 
of the parties which would entail a stoppage of tbe allowance (5). 
On an application under this section it is not permissible to tbe 
husband to plead that be is not liable to pay maintenance because be 
has divorced his wife. Tbe plea can properly be urged, and acted 
upon if satisfactorily established by evidence, on an application by 
the wife to recover arrears of maiatenaoce under s. 488 (3)(6}. The 
alteratiofl la tbe allowaoce contemplated by this section only refers 
to a power to alter that amouot, aod not to a total discOQtinuance 
thereof(7}. This view is supported by tbe following cases(8). But 
iu the case of Meenakshi v. l{arHppan[9) tbe Madras High Court 
expressed an opinion that tbe language of this section is sufficiently 
wide to enable the Magistrate to reduce tbe maintenance to nothing, 
that IS to Say, in effect wholly cancel it. The power given by this 
section is intended to be exercised on account of a merely temporary 


(1) Budhm ▼. DaiaJ, 37 A. 11 
(3) Qoyatnonty ▼ Mohrsh 
Chunder, 9 W. K Cr 1 ; See Mahtab 
Bibiy AUBak-h.nV.M 1865 Cr. 
(3) Be VenKataehala, 3 Weir. 638 


(4) Haji V Batma. A. I 
60-193!iGt 0. 200-138 X 

Or.UJ.6l6. 


R 1933 S. 
C. 634-33 


(5) Shah Abu Btjas ^ Vlfat Dibi, 
19A.60-(189C) A. W. N- 173. /« re 
i’unfoW, 111! r. 6C3-30Boin I. K. 
617=A I K. 1938 B 331. Sec In re 
D\n Muhammad, 6 A 336 {328), 
Abdul llakman r. Sukhina, 6 C 558, 
Zebunni<s‘a t. .Vffitiii AAom,(1895) 
A. W N *9. Inrel\atavi Birbhai.a 
Bom n C B 05; In re Abdul vl/i. 7 
D. 160 , .t/u/wfiiniad .rlfcid V Luddrn, 


14 O 876. In Shah Abu Ilyas r. 
Vlfat Btbi, 10 \ S9, A'f/'Onrv Jurat, 
10 11. L< K App S3 was dissected Irom, 
and Jfahbuban ▼. ^o^ir Buksh, 15 A. 
143 wai overruled , ZtlatcafUt j.Madan 
Gopal,f> 1 U 1935 Lah. 31. 

(6) Inte Ihstija Lal,Z0 Bom. L. R. 
C17-A. 1 K. 1938 11. 214-.111 1. C 
66^ Bee also D. Ba Thaung r MaAye 
10 Rang 105-1933 0.1. 470 («77 ) 

(7) In re Dm Muhammad, 5 A. 326 

^ {e} Shah Abu Byas r Ulfat Bilt,19 
A. 50 . in re Bufija Lai, SO Beta, L. R. 
617 

tJ,)gCI C 5iO-tl925) M. W. ^^C7 
143-45 M UJ. U3=A. 1. 
R iui35)M 491-S6 Cr L. J, 733-48 
M. 5CJ. 
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of arrears may be made either by the Magistrate who passed the order 
for payment of maiotenance or by the Magistrate having jurisdiction in 
the place where such person resides(l). This section does not deprive a 
Magistrate who has made an order for maintenance of the jurisdiction 
given him under section 488(2). A Magistrate making an order for 
maintenance under section 488 is competent to enforce it against the 
person made liable for the payment of such maintenance! eveo though 
such a person resides outside the jurisdiction of his court(3). When the 
defendant is beyond bis jurisdiction, be may issue a warrant for coIleC' 
tion of arrears of maintenance(4). But be cannot refer the applicant to 
the Magistrate having jurisdiction at the place in which the defendant is 
to be found(5) as was held in Queen v. Karri Papafamma[()\. A second 
class Magistrate of a place where 'the husband lives is competent to 
enforce an order for mainteDaDce(7). 

Duty of Magistrate.— 'Tba conditions specified in the sreond clause 
of this section have snecial reference to cases in which enforcement is 
sought at a place other than that in which the order was originally 
passed, or by a Magistrate other than the one who passed it, and cannot 
be considered exhaustive, and it is open to any party to such order to 
show cause against its enforcement and to ask for its cancellation or 
alteration on any of the grounds speci6ed in ss. 488 and 489 in one 
and the same petitioQ(8). Aod inasmuch as the Magistrate’s order for 
maiotenance of a wife must be in favour of a person bearing that legal 
character under the personal taw which governs the parties, such order 
cannot enure for the benefit, aod cannot be enforced in favour, of 
one who no longer bears that character under that law, and it is iocum* 
bent on the Magistrate, when the question is raised before him, to satisfy 
bimself that the woman still possesses the character by virtue of which 
she was unable to obtain an order of mamteDaDce(9). When, therefore, 
a Magistrate has passed an order under section 488, for a person to 
make a monthly allowance by way of maintenance of his wife, and after 
such order the person liable thereunder alleges that he has lawfully 
divorced the woman and that she therefore is no longer bis wife, it is 
open to the Magistrate to entertain and inquire into such plea, and if be 
finds it established to refuse to enforce bis order at leist after such 
date as'the divorce operates under the law or custom governing the 
parties to disentitle the woman to further maintenance(lO). But the 
Magistrate under this section cannot call in question the order of the 


( 1 ) Ma Thaio^ Emperor, 7 Ii n 
B IIG 

(2) Queen v. Karri Papayammo, 4 
M. 230. 

{2) Inre Gnanamlai, 6J M 77—65 
M. L. J. 61(5-29 ( r L. J.93J-111 I. T. 
B&a-lQlSM.llTl. 

( 1 ) nM Queenv. KnrriPapayamma, 
4 M. S32 and tbs cats cited in tbs la«t 

(6^ Jifa 7V»oip *. Emperor, 7 L. B. 
R11C: In re GnanambaJ. 62 M. 77 
~till.li. J. 6tC— 29 Cr. L. J. 932 (ao 

Bisnoed) 


(C) 4 230 

|7; In re Vbhai. Tat Un. Cr C. 2S9 
Bajir, Kaiiab Khan, 21 P. B. 
1894 Gr. 

(9) Boyi V. Koicab KJian, 21 P. B 
1891 Cr. 

(in) tbs case cited in tbs Utt note 
and Shah Ahii Aluat v. LUfat Ihbi, 19 
A. 60 5 Prabhn r. Hami, 23 A. 1C53; 


C 

113. 
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may be modified, on a change of circumstances being shown, still, so 
long as that order remains in force, it must carry with it its proper 
consequeDces(l). 

Reference to arbitration.— Where an arbitrator has made an award 
in an application by a husband to reduce maintenance awarded to his 
wife, he cannot subsequently review bis own award(2). 

Compromise. — Where the parties to an application for maintenance 
under this section compromise the matter, the Magistrate should dismiss 
the application leaving the parties to enforce the compromise in the 
civil courts. Such a compromise is a bar to an application under this 
section(3). If, however, the parties, subsequent to an order under sec^ 
tioo 488, mahe an agreement modifying its terms, such agreement would 
amount to a change in the circumstances, and the party interested can 
apply under this section and get the order modified(4). 

Sub section (2). — Under sub>sectioQ (2) as amended by Act XVJII 
of 1923, it is competent for a Magistrate to cancel or vary an order 
of maintenance, if he thinks that it should be cancelled or varied in 
Consequence if any decision of a competent civil court. If a civil 
court has given to the husband a decree for restitution and the husband 
hona-fide wishes to execute that decree and the wife refuses, that would 
he a good ground for caucelling the order of maiotenanae under 
section 488, but where the court is satisfied that the husband did not 
wish to have his wife back and bis object m getting the decree was 
merely to get the maintenance order cancelled, in the exercise of the 
court's discretion under sub section (2), it would be wrong for tbe court 
to cancel tbe order of mamteoaueefS). See Notes to s. 488, under 
heading “ Effect of subsequent decree”. 

‘490. A cop 3 ’ of the order of raaiatenance shall bo 
oi 'vithoat payment to the person in 

Order of mainten- whoso favour it is made, Of to his guart 
dian, if any, or to the person to whom 
the allowance is to be paid, and such order may be 
enforced by any Magistrate in any place where the 
person against whom it is made may be, on such Magis- 
trate being satisfied as to the identity of the parties and 
the non-payment of the allowance due. 

Magistrates competent to enforce order. — When a person ordered 
under section 488, to pay maintenaoce has ceased to reside in the juris- 
diction of the Magistrate who passed the order an order for the recovery 


(1) Sidheshxcar t. Oyanada. 23 0. 

891 ^ . .. 

(2) Bhagtcati Deci Gir;odftor 
Prasad, A I. R- >934 A 940=-4 A. W 
R. a>6— 1934 Cr 0 1218-1531 C.SM 
-SGCr L J. 160-1934 All L,R. 1061. 

(3) Sham Singh v ITaham Devi. 
127 I 0. 13-A I R 1930 Uh 634— 
Ind. RqI (1930) t.i«h 819-SlCr. I. J 
1179— 1930 Ct. Cas. C23; Poi SinghT. 


Nthai Devi A. I. R. 1932 Lai. 849-33 
P. U P. 292-1932 Cr. 0. 430—137 I. 0. 
3CI-33Cf L 3 4S9 

( 4 ) Prahhu T Pami. 25 A. 165 

( 5 ) PavaUair Alhappa Goundan, 
91 1.0 63-49 M.L.J 2C9-22 L. W. 479 
— A t R 1925 M 121S-J7 Cr. L. 3. 
SO. SM Tn re ChandutaJ. 43 B. SS5-30 
Cr. L. J. C97— 52 I. C C07-31 Bern. L. 
R 766. 
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CHAPTER XXXVII 

DIRECTIONS OF THE NATURE OF A HABEAS CORPUS 

aiSS. “’oi 'Te '491. (I) Any High Court may, 

SrV cf . till, wlienever it thinks fit, direct—' 

eorptu 

(а) that any person within the limits of its 
appellate criminal jurisdiction be brought up 
before the court to be dealt with according 
to law ; 

(б) that a person illegally or ihiproperly 
detained in public or private custody- within 
such limits be set at liberty ; -i 

(c) that a prisoner detained in any, jail sitnate 

within such limits be brought before the 
court to be there examined as a witness in 
any matter pending or to be -inquired into 
such court ; 

(d) that a prisoner detained as aforesaid be 
brought before a court-martial or any 
Commissioners acting under the authority of 
any commission from the Governor-General in 
Council for trial or to be examined touching 
any matterpending before such court martial 
or Commissioners, respectively; 

(e) that a prisoner within such limits be removed 

from one custody to another for the purpose 
of trial ; and 

(/) that the body of a defendant within such 
limits be brought in on the Sheriff’s leturn of 
ceppi corpus to a writ of attachment. 

(2) The High Court may, from time to time, frame 
rules to regulate the procedure in cases under this 
section. " ' ------- * 

. ■ (3)- Nothing in this section applies to persons 
doiained iirdor the Bengal State Prisoners' Regulationi 
I8!8, iradirtS.llegnlation 11 of 1819 or Bombay Regulation, 
XXV of !827, or the State Prisoners Act, iSoO, or. the 
State Prisoners Act, ISoS. ' • 



S. 490.] MAIHTENANOE OF WIVES AND CHILDREN 


1761 


first Magistrate. He has only to satisfy bimself as to the identity of 
the parties and the non-payment of arrears and as to the enforce- 
ability of the order in the sense that the same is a subsisting one at the 
time and not released, satisfied or set aside(l). The fact that 
the parties had made an agreement subsequent to the order modifying 
its terms is not a matter for the consideration of the Magistrate enforc- 
ing the order. If the person against whom that order for maintenance 
is made considers that such order should no longer be in force against 
him, it is for him to apply under section 489 and get the order 
aUered(2). But if the defendant proves that the claim for mamtenance 
has been released, a Magistrate is not bound to enforce an order for 
maintenance made under s. 488(3). Farther, if after the wife returns 
with the child and fives with the husband who maintains them m bis 
own honse, its effect is to render the order of maintenance ineffec- 
tual, For if the parties come together and live together again, the act 
of neglect or refusal ceases to exist, and if a new act, subsequently arises 
it must be proved in fresh proceedings(4). 

Decree of civil court on question of marital or final relationship 
supersedes Magistrate's previous maintenance order. — The order of 
maintenance cannot be enforced after a decree of the civil court declar. 
ing the parties not being husband and wife(5). h. civil court decree 
declaring that A is cot an illegitimate child of B supersedes a Magistrate’s 
previous order for A‘s maioteoaoce and the Magistrate is justified under 
this section, in refusing to enforce (be criminal court’s order after the 
civil court decree is passed(6). 


(1) Prah?iuy, Rami, 25 A *^(166) , 
&0O also j/a/i&u&an V lakir Dukhsh, 
15 A M3. 


(2) Prabhu y Rami. 25 A. 165 

(3) Rangamma v Muhammad Ah. 
JO II 13-a NYelr. 635. 


(A) £VnpreM T. i*Aui A’ori, (ISS3)A, 
W. N ai7 , .ITa Tm t Emperor, 1 
I, J 870 

(5) Zulfikar Khan t Za\nab, 9 O 
C. 49»SCr. UJ 329 

(6) Raghufnr ». Emperor, 2 O. L. 7 
251, where eariu-r ea«« ate collected. 
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writ of habeas corpus, which used to be issued by the Supreme Courts 
and by the High Courts under Act X of 1873, when it was abolished 
so for as the purposes iu the section are concerned(l}. lu two recent 
Calcutta cases it has been held that the writ of habeas corpus has 
been displaced by section 491, and that section, iu so far as it displaces 
the writ, is not illegal or ultra vires(2). 

Custody of children. — The High Courts have power to determine 
questions as to (he proper custody of minors under this sectian(3). 
But the power under this section is to be axercised in matters of 
urgency, where, far instance, the father is suddenly deprived 
of the custody of his sons, and there is a danger to life 
of the sons in the transferred custody. It is a remedy for a 
person deprived of his liberty. The power therefore has to be 
exercised with •caution, and not in a case where there is a 
dispute merely as to whn should be guirdian of particular minors(4). 
Where a Hindu mother, who has custody of her minor children, is 
inclined towards Christianity and is lihely to be converted to that 
religion and to bring up her children in such a way that they will ulti- 
mately express a desire to he converted to Christianity, the proper 
course is to remove the mother from guardianship and appoint another 
person as guardian, under the provisions of the Guardians and Wards 
Act. The High Court will not take action under this sect!oD(5). A 
similar rule is laid down in a recent Allahabad case, where a 
Muhammadan lady had been divorced by her husband, her son aged 
four years remaining with him, and she applied to the High Court under 
this section that her minor son be brought before the court and be 
delivered to her by her husband because under Muhammadan law the 
mother was entitled to the guardianship of a child under seven years 
of age(6). 

Principles on which courts acf.— In dealing with an application for 
a writ of habeas corpus by a guardian to recover custody of an infant, 
the mam consideration for the court is the infant’s welfare in its widest 
sense, moral religious and pbysical(7). Due regard must be had to 
the ties of affectionfS). The rules that guide the Court of Chancery in 
such matters are applicable to the courts in this country aIso(9). But 
though in applying this sectioo the welfare, and interest, of the minor, 


(0 Act X of 1875,8 148. 

(a) )*ralul Chandra t. Command- 
ant, UtUi Detention Camp, Cl O. 
197«A. t. R. 1031 r. 959=18 T. W. N. 
299-1931 Cf.C S87 ; Gxrendra Nath 
V. Birendra Nath. 91 C W. N. 593= 
1927 C. 40G=54 C 737. 

(31 Stihbutxcami v Kamahthi, 53 
M. 72=31 Cr. L. J. 167-1931 M 834; 

.... . _ - (>..> —f 

■ aya 


.99 


Cr. Ti. J. 1018-1928 SI. 1097. 

(C) Haidari Begum v. Jawah Mi, 
A. I. R. 1935 A. 65 

(7) Sarnwalht t. Dhnnakoli, 43 
M, 999-65 I 0.840-47 5t. L J. CI4— 
(1914) Sr W. N. 870-20 L. W. 902- 
A. I. R (1924) Jf 873-20 Cr. L. 3. filC; 
Zornhihi t. Abdul Hareak, 13 Bom. I* 
R. 891— IlCr. IiJ CS7 ; Sica LaiJ^ 
Yen Bonn. 4 Bnr, I, 3. 269—27 Cr. L. 
3, 737 ; Pollard t, Itouie. 33 Jf. 239 

(81 S'ora»tro/Ai t. Dhanakoii. 43 
M.299 

(9) 8«o Ibe CAM cited In (be lest note 
eod In re Sailhre, 10 B. 307. 
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Amendment. — This section has been amended by section 30 of the 
Criminal Law Amendment Act, XII of 1923, and the changes intro- 
duced are the following Pirsf, the opening words “ any High Court " 
have been substituted for the words “ any of the High Courts of 
Judicature of Fort William, Madras, Bombay^ etc." Secondly, in 
sub*section(l} (a), the words “ appellate criminal jurisdiction " have 
been substituted for the words “ordinary original jurisdiction ", 

Habeas corpus . — A man in false imprisonme it has the right to 
sue out a writ of habeas corpus, in fact it is only by doing so that iie 
may regain his liberty, and such a writ will issue in all cases of false 
imprisoamentfl). The law can be slated to be that in every part of the 
British 'Empire every person has a right to be protected from illegal 
imprisonment by the issue of the prerogative wilt of habeas corpus{2). 
The power to issue writ in the nature of /la&eiTs cor/»(s is given by 
this section but the jurisdiction inherited from the supreme court is 
apart from that conferred by this section and is In no way curtailed 
by its provisions(3}. But a noo-presidency High Court has not the 
common law right of issuing a writ of habeas corfius, but only the 
power, conferred upon it by statute for the first time in 1923, of 
niahing directions of the nature of ^habeas corPus[^). The under- 
lying principle of every writ of habeas corpus (and proceedings under 
this section) is to ensure the protection and well being of the person 
brought before the court under that writ. The real interest and well 
being of the person ought to be not only the determining but tbe sole 
consideration(3]. Proceedings by way of habeas corpus are proceed- 
ings calling upon a person having custody of a prisoner to produce him 
and demonstrate under what authority he holds him, in custody. If the 
authority be a legitimate authority binding on the ofiicer complying 
with it, be IS bound to obey the order of that authority and tbe court 
cannot interfere. All that tbe court can do is to see that there is no 
patent defect visible m tbe authority by which tbe person having 
custody detains any persoa(6). It applies whether the cause -of 
detention alleged be civil or criminal. In the case of unlawful 
detention of a childt?) from his parents or guardians(8) or of a married 
woman from her husbaQd(9) and in the case of wrongful detentioa of 
a person irregularly CQuimitted for extradition(tO) and in any other 
case of wrongful deprivation of liberty, the writ of habeas corpus (or 
und:r this section dire=tioo in tbe nature of such writ) is the appro, 
priaie remedydi);- 

Habeas corpus abolished This section lakes the place of the 


(11 Blac1.Btone, Vol 3 (Nin«te«Dth 
Editioo). pp. 125—131 and Uotlenlol 
VentT's ease, 13 East 103 <18l0),nooi«d 
in Girindra Nathv Hlrendra iVotA, 
31 C \V. N 693 at p COl 

(2) In re Gavindan 45 SI. 

922 1025). 

(3) See tl)« case cited in the Hat note 
and In re Kochun/ii Slaua, 45 SL 
14 (ID) 

(r) Hoidari Drgam v. JauaJ Ah, 
66 A 271 

(6) Zaralibi v Abdul Hargal, 13 


Bom t. R 691. 

(G) Jnmrta v Emperor, 91 1 C. C9» 
37Cc L J 37-1926 S 126 

(7) Muthusicamy ». A'arouoiia. 8 
1 C 3a3 = 8M L. J.SOOsllCr.L J.Til 

(8) Zarabibi Abdul TfaroL 13 
Bom L R 8J9»9 I C CI8 

('ll Subbumami c 63 

St 72*1929 SI 631=31 Cr. L. 3 167*120 
I C 691 

(10) In re Stallmann. SD C ICt ; 
Topsr Emperor. ICC. 62 

(11) Wocdfclti'i Cr. P. C p 5C3. 
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□ot ordinarily be compelled to remkio' in custody to which he or 
she objects; and in the case of younger children who are still old 
enough to form an intelhgent preference, their wishes will form one of 
the elements for coasideration(l). But in a petition for habeas corpus 
by a husband against the mother and the step brother of his minor 
wife aged 13 years, her consent or otherwise to the court's action is 
i-nmaterial(2). 

Person to be brought up, from outside British India.— The High 
Court can under its common law powers, issue a writ of habeas corpus 
for the produrtion of a person who is outside British India, pro'vided 
it is satisBed that be is in tbe custody or under the control of a person 
within its jurisdiction(3). In this case there was a person within the 
jurisdiction of the Bombay High Court who had sent minor children, who 
had been in his custody, to Junagadh, a native state ; and the court held 
that it had jurisdiction to direct the person within the court’s jurisdiction 
to produce the minors whom he had sent away to a foreign state. But 
tbe High Court has no power to issue directions of the nature of a 
habeas corpus under this section, where the person,in respects of whom 
this power is invoked is in the custody of a native state over which tbe 
High Court does not exercise jurisdiction and there is no*person 
withio British India wbo may be said to have vicarious custody of 
such person(4), ' 

Custody of wife —'A husband seeking to recover custody of his 
minor wife illegally detained by others is entitled to proceed under this 
section, and the opposite party cannot be beard to say' that, where 
there are more than one remedy provided^ for und^r tbe law, the less 
expensive and less threatening remedy should be resorted to by the 
petitioaer(5). Oo an application under this section by a husband fora 
writ of /isbeas corpus against bis mother-in-law for production of bis 
minor wife of immature age wbat tbe court ' has ' to' consider i§ the 
welfare of Che minor wife and in doing so the fact that she prefers to 
reside elsewhere than with her husband, is not entitled to any weight, 
although where she is old enough to form a good opinion, this would be 
a very important circumstance for coosideiationfS). It is cot proper 
that questions involving status of parties, t e, validity of marriage and 
conversion, should he decided in application for writ of habeas corptiis 
under this sectiont?). 

Illegal or irnprcper detention. — Tbe words " detained " end 
" custody " in this section imply some sort of conBoement orpbysica! 
restraint on the liberty of movement of tbe detenu, Tbe use of tbe 
words " be set at liberty ” also supports this construction. Hence 
where no restriction of any kind bas been placed on the personal 


(1) Pollard y. liouee. 33 Jt. 285-C 
I. 0.764*8 M.L.T 47-(19Jl) 1 31. W. 
N. l&7-ia Cf. J. 160. 

(2) Subbatuami », Kamatshi,^ M 


(4) Shlta Prasad r. Kmperor, 119 
I. G 627—27 A. U J 620 - A. I. B. 1919 
A 317 (3l8)-80Cr.L J 1033 

(5) •S'ii6£u(tr<inii v. Kamalshl, 63 
3t.72— 31 Cr. L J 187. 

tO) Ibid. 

<7> Jai DatjaJ t . Mil. Sohagan. 1931 
It. 047-161 1 C. 093-36 P. L. It. 691— 
SS Cr. L. J. 1397. 
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is the main feature to be reearded(l) ; the court will restore a minor to 
the custody of his guardian unless it be shown that such custody is 
likely to be injurious to the minor. Where a court of competent 
juiisdiction has under the Guardians and Wards Act declared a person 
to be a fit and proper person to exercise guardianship over an infant, the 
procedure by way of /inhcos cor^MS cannot be utilized for the purpose 
of going behind such an order and depriving the guardian so appointed 
of bis custody(2). It is only in cases where it can be shown that a 
minor child is illegally or improperly detained that courts will interfere 
by way of habeas corfitis{3). If a minor even though with her own 
consent, remains in the custody of a person, he must be held to have 
illegally detained her within the meaning of this section if another 
person, who is bitter entitled lo law to have the custody of the minor, 
desires to have that custody{4). The court will rot act unless u be in the 
interest of the minor that it should do so(5}, and will, so far as possible, 
administer the principles contained in the Guardians and Wards Act, 
while refusing to recognize the rights of a guardian who had shown 
himself by bis bad conduct or otherwise, incapable of properly per* 
forming his duties as guardian. Where a mother had for eight years 
uegleted her child who had been educated at a mission school the High 
Court refused her application for custody of the girl aged 15 years, 
on the ground that, if granted, it would be detrimental to the welfare of 
the chit(l(6). 

‘ Effect given to wishes of minor. — The court in acting under this 
Section would pay regard to the wishes of a minor old enough to form 
a sound opinion as to his custody(7). If the infant is capable of form* 
iog intelligent opinions the court must take them into consideration. 
There is no hard and fast rule obtamiog in England (hat the court has 
no option but to give effect to the wishes of ari infant of over 14 if a 
boy, and over 16 if a girl, without reference to its mental capacity. 
Even if such a rule prevails in England it is inapplicable to lDdia(8). 
Where the mother of an aged girl about to complete her 18lh year, 
applied for directions in the nature of a writ of habeas corpus, alleging 
that the minor girl was beiog illegally detained and was about to be 
married but the girl herself stated that she would not go to her mother 
and expressed a strong desire to marry the person objected to 
by the mother the writ %vas refused(9} A male child above the 
age of 14 and a female child above the age of 16 years will 



Bur L J 2G9 

(2) Subbarath Namtnal » Sesh 
nehalam. 54 11 759=>A I R 1931 M 
223-4 11 Cr R. 300— 1931 Cr *' 1039 
= 134 1 O 1215-33 Or L J 49-61 M. 

I, 3 219-S4I. W 171=11931) M W 
N. TC9 

(1) Sco the CIS® cited in the l«t note 
(41 A'liftfiiisicon I r /\amael«ht, 63 

II . 23 , 23-57 M T, J 012-31 Ir L J. 

isV. 


(5) In re Saithrr, 10 D S07 »t p. 
336. In re Joshi/ A'^ani. 53 C 290. 
Kruto Kef tar r Kader Mrye Dosite. 
9 C r. R SfiS, at p 5SS: PoUardr 
Reuse 33 SI 2S3 . A’‘tite Itrsant r 
Narat/aniah 39 M $07 I’ C . Moulin 
» Kunhadein A I ll. 1979 M 93 — 9 
Med I r ('»» 58 , Sherbamyo t 
9 Cr L J 914 
(C) In Smlhu 10 B 397 
( 7 ) Pcllard r Route. S3 SI 2®3 . 
Saroauathi t Dhanakoli, 49 SI 299. 

($) Saraairalhi t Uhanaloit. 49 SI. 
SJ99 

(9) See the ciw cited u the Un dcU. 
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not ordinarily be compelled to remaio' in custody to which he or 
she objects; and in the case of youoger children who are still old 
enough to form an intelligent prefereoce, their wishes will form one of 
the elements for consideration(l). But in a petition for habeas corpus 
by a husband against the mother and the step brother of his minor 
wife aged 13 years, her consent or otherwise to the court's action is 
i'nmateriaU2). 

Person io be brought up, from outside British India. — The High 
Court can under its common law powers, issue a writ of habeas corpus 
for the production of a person who is outside British India, provided 
it is satisfied that be is in the custody or under the control of a person 
within its jurisdiction(3). In this case there was a person within the 
jurisdiction of the Bombay High Court who had sent minor children, who 
had been in his custody, to Junagadh, a native state ; and the court held 
that it had jurisdiction to direct the person within the court's jurisdiction 
to produce the minors whom he had sent away to a foreign state. But 
the High Court has no power to issue directions of the nature of a 
habeas corpus under this section, where the personam respects of whom 
this power is invoked is io the custody of a native slate over which the 
High Court does not exercise jurisdiction and there is no -person 
within British India who may bs said to have vicarious custody of 
such person(4). *, 

Custody of wife —A husband seeking lo recover custody of his 
minor wife illegally detained by others is entitled to proceed under this 
section, and the apposite party cannot be heard to say’ that, where 
there are more than one remedy provided, for under the law, the less 
expensive and less threateniug remedy should be resorted to by the 
petltioner(5). Oa an application under this section by a husband for a 
writ of habeas corpus against bis mother-in-law for production of bis 
minor wife of immature age what the court' has to' consider is the 
welfare of the minor wife and io doing so the fact that she prefers to 
reside elsewhere than with her husband, is not entitled to any weight, 
although where she is old enough to form a good opinion, this would be 
a very important circumstance for cooside'atioD(6). It is not proper 
that questions involving status of parties, te, validity of marriage and 
conversion, should he decided in application for writ of habeas corpus 
under this sectionf?}. 

Illegal or improper detention. — The wordi *' detained " and 

"custody" in this section imply some sort of confinement orpbysical 
restraint on the liberty of movement of the detenu. The use of the 
words " be set at liberty ” also supports this construction. Hence 
where no restriction of any kind has been placed on the personal 


{0 PoUard y. Itouee. 33 Jt. 285-6 
I. C78*s8M L.T 47~(19n)l M.W. 
N. 167-12 Cr. J, 160. 

(2) iSubiatu-anu r.^Kamakthi, 63 
M. 73-A l.n. 1039 M. 631— (1929) M. 
'.V.N.C80-.30 L. W. CS5-57 M. L. }. 
613-31 Cf L.J.1S7. 

( 1 ) ilahomedaUi t. Ttmadji, 60 B. 
CIC— 33 Itom. L.k. 471. 


( 4 ) Shtra Pratad t. Kmperor. 113 
[. 0 627—27 A. u J 620-A. I. B. 1939 
A SIT (3l8)-S0Cr, L 3 10S3 

(5) <?u£6ueteami t. Kaniakthi, W 
M. 72— 31 Cr. L J 197. 

(C) Hid 

(7) Jai Dayal r. Mtt. Sohagarx. 1931 
C. 617-181 I C. C92-S5 P. U U. 531“ 
15 Cr. L. J. 1397. 
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movements of a person but people are allowed to see him only after 
obtaining previous permission from the court of wards authorities^)- 
Where the applicant's nephew, a minor, v/ent on a visit to his sister and 
did not return giving as a reason that be did not wish to prosecute 
his studies any further and was going to find work, and the applicant 
applied to the High Court for a writ habeas corpus to the lad’s welfare 
and further education it was held, that as there was no suggestion that 
the sister and her husband were not proper persons for him to live with 
andasbe was not apparently detained against his will no order under 
this section ought to be made(2). Where the Commissiooer of Police 
has, under section 3- A of the Foreigners Act (III of 1864) ordered a 
foreigner to be detained or released on bail, he must report the fact to 
the Local Government forthwith ; and the order of the Local Govern- 
ment, directing either the discharge or the removal of the foreigoer, must 
be passed without delay, ie, within a reasonable times of the receipt of 
the report. Otherw se the detention of the person concerned would be illegal 
or improper within the meaning of this sectian(3). Such an improper 
exercise of the power of detention may be corrected under this section(4). 
A* Magistrate when remanding an accused to police custody under s. 167, 
Cr. P. C. although be is not expected to write an eleborate order should 
briefly indicate reasons for remanding him to police custody. Where 
however the Magistrate has failed to give reasons for remanding a 
petitioner to police custody but it appears that there were some grounds 
for believing that the prisoner was concerned id a serious crime and 
further Information to that efiect is obtained during investigation, the 
defect in Magistrate's otder must be regarded a mere irregularity 
and the custody cannot be said to be illegal within the meaning 
of this section, entitling the prisoner to be set at liberty(5). The word 
*' improperly in this section cannot include any consideration of the 
question whether the legislation is proper, but refers to cases m which, 
although tbe forms of the law have been observed, there has been 
fraud oo an act or an abuse of tbe powers given by the legislature. 
Tbe court can and in a proper case must determine the question 
whether there has been such fraud or abuse(6). Tbe petitioner alleging 
such fraud or abuse must set out his case with t^e same precision as is 
essential iu alleging fraud against .<ny other litigant and bis case fails 
unless he can establish it as pleaded(7). The release of a prisoner by 
tbe Government temporarily so as to enable him to be at tbe bed- 
side of bis sick relative does not amount to remission of tbe unexpired 
portion of the senlence and re arreit and confinement in jail of such 
prisoner without fresh trial is not iliegal(8). 

Person arrested under illegal extradition warrant — This section 
IS very widely worded and entitles the High Court to inquire into tbe 


(1) IlaeooT Ara x. Veputy Com- 
missioner, Gcnda, A 1 U O SOI 
e±]49l C 09I-35Cr. L J 1031 

(2) Paidx. Hunt, C Bur h 3 111-" 

101 I 0 705**9 A I tr R 28. 

(S) In re Jagerdea, 19 D 229**27 
Bom L H. 1253, ice .fl/ter Cuu/ffJOH T 
Ooi'fr»»»«ent o/ Combo;/ SB fSG 
(i) Srilalr Emperor, \ i 9*5«- 
11 O I- J. 131-37 Cr. I- J 1183 
( 5 ) Dhruxa Deo x. Crown, 81 P U 


R t&i , Sundar Sivgh v Croun, 12 
Lab 1G-A I R 1950 Bab 913-93 Ir 
L 3 3.9 1310'. (cc Pat Ktuhna t 
Emperor, I2 Bah. 133 — a I. K. 1931 
lab SW-133I C. 002-1931 Cr C. 1C3 = 
82 P B R 1 

■Cl Jitendia !^'ath » Gorernmeut 
of tiengaf.l^Q 301— SOC.W N lOSS 

17 ) Iti f 

(8) 6’ircfAari Lai t Emperor A. I. 
B 1S33 A L31. 



1768 THE CODE OF OBIMINAL PBOOEDHBE (Chap. XXXVil. 

questioo whether a person arrested under an extradition warrant was 
illegally or improperly detained in public or private custody and if the 
High Court is satisfied that he was so detained to order that he be set 
at liberty. The mere fact that after his arrest be was temporarily 
released on bail pending further inquiry does not oust the jurisdiction 
of the High Court under this section(l}. Nor does the mere fact that 
the Government have already issued a warrant for surrender under 
section 3, sub section (1) of that Act(2). 

Executive order. — An executive order can be revised only if it 
comes within the purview of this section{3). 

Person arrested under Sind Encumbered Estates Act. — Where a 
person is arrested under the orders of the manager. Encumbered Estates 
Under the provisions of s. 10 of the Sind Encumbered Estates Act 
read with s. 157 of the Bombay Land Revenue Code, 'the High Court 
has no jurisdiction to issue a writ of habeas corptis under this 
section(4). 

Clause (<i). — The terms of this section as it now stands give the 
High Court power to issue a direction to the nature of a habeas corpus 
within the limits of its appellate criminal jurisdiction under the 
unamended section, the jurisdiction of the High Court was confined to 
the limits of its original jurisdiction{$). The criminal appellate bench 
has jurisdiction to deal with an application under this section, as amend* 
ed by Act XII of 1923, s 30. The previous rules of the court and the 
practice in the matter have now become obsolete(6). The High Court 
has power to issue a writ of habeas corpus to mufussil places and 
even m cases of persons who are not European British subjects!?}. 
But It has no power to issue a writ on its civil 8ide(8)> 

Persons convicted in the usual course.— It is welbseltled that a 
writ of habeas corpus is not granted to persons convicted or in execu* 
tion under legal process, including persoos in execution of a legal 
centence after conviction on indictment in the usual course. When the 
law does not allow an appeal, the accused cannot have one indirectly in 
this way. When there has been a miscarriage of justice, the proper 
course is to carry the matter to the Crowu for remedy(9). 

Other remedy.— The proper method of having a bona-fide dispute 
as to the guardianship of minor children between their parents settled, 


(1) Sandal Singh t District 
2[affislrate, Dthra Dun, SG A. 

A. I. n. 1931 A 148 ; Tovs v Empe- 
ror, 40 C 63 ; /»i re Stallman, 39 
0 ICl : Gulli Sahu t. Emperor 43 
C 193 ; Sabodh Chandra r. Emperor. 
63r. 319-39C, W N. OS-SGCr. L. J. 
CIS; In re Dai Aiiha, Si Bom. L. 
R. C3. 

(1) Tops r i’mperor, 4C C. 63; fn 
te StaUmanti, 89 0 ICI. 

(3) Jiitsesirar Hoy hmperor, 63 
r yCl-99 I. «• 49-30 0. W. N. 791- 
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CSt.G 3C-4I 6I.I.. J. 411-14 L. W. 
4C5-(t931) M W. N.70S— 45 Bt. 14- 
23 0 UJ. 490. 

(8) Girundra Nath t. Direndra 

Eath. 1917 C 49G-31 C. W. K. 603- 
61 U I.C.617. 
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Oovemenis of a person but people are allowed to see him only after 
obtaining previous permission from the court of wards authorities(l). 
Where the applicant's nephew, a minor, v/ent on a visit to his sister and 
did not return giving as a reason that be did not wish to prosecute 
his studies any further and was going to iind work, and the applicant 
applied to the High Court for a wnt habeas corpus to the lad’s welfare 
Bod further education it was held, that as there was no suggestion that 
the sister and her husband were not proper persons for him to live with 
andasbe was not apparently detained against his will no order under 
this section ought to be madel2). Where the Commissioner of Police 
has, under section 3‘A of the Foreigners Act (III of 1864) ordered a 
foreigner to be detained or released on bail, he must report the fact to 
the Local Government forthwith ; and the order of the Local Govern- 
ttint, directing either the discharge or the removal of the foreigner, must 
be passed without delay, t e , witbm a reasonable times of the receipt of 
the report. 0 tberw'se thedetention of the person concerned would be illegal 
cir improper within the meaning of this seclion(3). Such an improper 
exercise of the power of detention may be corrected under this sectioo(4}, 
A Magistrate when remanding an accused to police custody under s. 167, 
Cr. P. C. although he is not expected to write an elebnrate order should 
briefly indicate reasons for remanding him to police custody. Where 
however the Magistrate has failed to give reasons for remanding a 
Petitioner to police custody but it appears that there were some grounds 
for believing that the prisoner was concerned in a serious crime and 
further information to that cRect is obtained during investigation, the 
defect in Magistrate's order must be regarded a mere irregularity 
hod the custody cannot be said to be illegal within the meaning 
of this section, entitling the prisoner to be set at liberty(5). The word 
*' improperly lu this section cannot include any consideration of the 
question whether the legislation 1 $ proper, but refers to cases in which, 
although the forms of the law have been observed, there has been 
fraud no an act or an abuse of the powers given by the legislature. 
The. court can and in a proper case must determine the question 
whether there has been such fraud or abuse(6}. The petitioner alleging 
such fraud or abuse must set out bis case with t'^e same precision as is 
essential in alleging fraud against .my other litigant and his case fails 
Unless he can establish it as p1eaded(7). The release of a prisoner by 
the Government temporarily so as to enable him to be at the bed- 
side of his sick relative does not amount to remission of the unexpired 
portion of the sentence and re arrest and confinement in jail of such 
prisoner without fresh trial is not illegal(8). 

Person arrested under illegal exlradtltou warrant —This section 
IS very widely worded and entitles the High Court to inquire into the 
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PART IX 

Supplementary Provisions 

CHAPTER XXXVIII. 

OF THE PUBLIC PROSECUTOR. 

492. (1) The Governor-Geueral in Council or the 
Power to appoint Local Government may appoint, general* 
Pubiia Prosecutors, ly, or in any cHse,. OP for any specified 
clasis of cases, in any local area; one or more officers to 
Jbo called Public Prosecutors. 

(2) * * The Diatiict J\fagistrate, or, subject to the 
control of the District Magistrate, the Sub-Divisional 
Magistrate, may, in the absence of the Public Prosecutor, 
or- where- no -Public Prosecutor has been appointed, 
a'ppoint any other persdii, 'not being an 'officer of police 
below such rank -as the Local Government may pres- 
cribe in this behalf, to be Publlc.Prosecutor for the pur- 
pose of any casei-- • ' ■ 

* ’'«i Amendmenl.— The words. ** In any case committed for trial to 
the Court of) Sessions '* in 'the beginning of sub sectioo (2) have been 
omitted, because the necessity of appoiotiog a Public Prosecutor in 
tWe absence of that officer may arise not only jo Sessions Courts but in 
all other instances. The words “ such rank as, the Local Government 
may prescribe In (his^ behalf ** have been substituted for the words “ the 
raokof Assistant District Superintendent ”, there being varie'ty of nomen. 
calture of Police OfHcers it was thought better to leave it to the Local 
.Government to prescribe the rank of Police Officers who may beappoiop 
ed as prosecutors for a particular case(l).- 
■' . Sub-scclion (1). — The Prosecuting Inspectors are not PabHcProse- 
'cutors within the meaning of sub-section (1)(2}. 

. Public Prosecutor.— -A pleader appointed with the permission of the 
District Magistrate to support (he conviction in a criminal appeal In the 
.Ct^ief Court is not a Public Prosecutor under this section!}). .The 
appointment of the convicting Magistrate as Crown Prosecutor in the 
inquiry by the Sessions Judge subsequently directed is a most improper 
proceedlng(4). 


(3) Aklar T. Emprets, 89 P. It. 1836 
Cr. 

(4) Ilrg. V. Kathtnath, B Bam 11. C. 
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is by way of an application under the Guardians and Wards Act and not 
by way of an application under this section. Where an application is 
made under the latter section aud the court is of opinion that an appli' 
cant has another remedy open to him under wbicti the rights of the 
parties can be more satisfactorily settled, ft has power to refuse to exer- 
cise its discretionary powers under this section(l). But in one case it 
has been held otherwise[2). 

Second application. — A High Court should not under this section 
re-try for itself a question which has a'ready been determined(3), 
though there is authority to the contrary alsoH). 

Suh-seclton (3) — A relief by nay of a writ of /labeas corpus for 
production of a person ordered under section 11 of the Bengal Criminal 
Law Amendment Act, 1925, is not available. It would be available 
solely under the Code, except for the provisions in Bengal Criminal 
Law Amendment (Supplement) Act 1925(5). A commitment under 
hladras Regulation, H of 1819 m an executive act of the Government 
and IS not a ludicial proceeding. A statement in a warrant of commitment 
under that Regulation that the reasons mentioned in s. 2 (3) exist m a 
particular care lo the opinion of the Governor in Council is su/hoent 
and it IS cot open to a court to consider its correctness or the pro- 
priety of the reasQQs of Stale Policy(6). 

Appeal.'—It has been beld by the High Court of Bombay that as 
order of a single Judge of the Bombay High Court directing the issue 
of a writ of habeas corpus is not an order made id tbe exercise of 
criminal junsdictioo and IS open to appeal(7). But this view has not 
been accepted lo Allababad{8). 

491-A. Any High Court established by Letters 
Powers oi HI h ^.he powers confer* 

Court ouUi^e tie red by section 491 in t)io case of an 
'’io **’^*"*'* European British subject within such 
“ ' torutories, other than those within the 
limits of its appellate criminal jurisdiction, as tbe 
Governor-General m Council uiay direct. 

This section, which has been added by s. 31 of Act XII of 1923, 
re-enacts m a modified form the piovision of the former section 458. 
By this section, power is given to the High Courts to exercise the 
powers conferred upon them by section 491 in the case of European 
British subjects, who are outside tbe limits of their appellate criminal 
jurisdiction. _ 


(i) 6’itu Zuy V ieoBooti, 9S 1 C 
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Magistrate, conduct the prosecutioD(l). Where the Public Prosecutor has 
charge of a prosecution, a pleader iastructed by a private person, includ* 
ing the Agent of a Railway Administration, must act under the direc* 
tions of the Public Prosecutor(2). An advocate engaged by the com- 
plainant when desired by the public prosecutor to address the Magistrate 
for the prosecution is entitled to do so. The word 'act* in the end of the 
section does not mean something other than examining or cross-examin- 
ing witnesses or addressing the court and is not used m any technical 
sense in distinction from the words 'appearand plead’ in the opening part 
of the sectioo(3). The Public Prosecutor may avail himself of the assist- 
ance of counsel retained by a private individual, but in doing so.be does 
not deprive himself of the management of the case(4). It is ordinarily 
undesirable that any counsel should be brought in to assist the Public 
Prosecutor at a late stage after the examination of the witnesses are all 
over even though be acts under the control of the Public Prosecutor ex- 
cept in very special circumstances(5). 

Any Public Prosecutor • * may, with the 
ESect of with- consent of the court, in cases tried by 
drawai from pro- Jufy bcforc the rcturn of the verdict, and 
eecution. jjj other CEscs before the -judgment is 

pronounced, withdraw from the prosecution of any 
person either generally or in respect of any one or more 
of the offences for which he is tried, and upon such 
withdrawal, — 

{a) if it is made before a charge has been framed, 
the accused shall be discharged in respect of 
such offence or oSences ; 

(6) if it is made after a charge has been framed, 
or when under this Code no charge is required, 
he shall be acquitted in respect of such 
offence or offences. 

Amendment. — This section has been amended by section 134 of 
Act XVIII of 1923, and the changes introduced are the following 
Firsts the word “appointed by the Goveruor-General in Council or the 
Local Government ’’ at the commencement of sub section {!) have been 
omitted. This change confers the power of withdrawal on all Public 
Prosecutors and render the following cases(6) obsolete. . Secondly, the 
■ “ • -spect of anyone or more cf the offences 

word the words “withdraw from the 
been added. This change is intended 
asecntor to withdraw from all or any of 
the charges and to overrule the decision reported as 2 C. L. J. XVIII. 


(!) Chaitan Lai, OuSh. S. C.,No. 31. 
( 3 ) B N. By Co Ld. SheMi 
Mal.bul. 27Cr. L 3. 313-7 Pat. L. T. 
813-92 I. C. C97. „ _ 

(3) Vas y. Lmperor, (1930) M. W. 
N. 769-3 Mad. Cr. Cas. 219. 


(4) In re Harayan, II Bom. H. 0. 
B. 103. 

(5) Vae T. Emperor, (1930) M. W. N. 
769— 3 Mad. Cr. Cas 219. 

(6) Jifadhoo, 8 A. 291 ; Bama Krish' 
na, 2 Weir. 653. 
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S. 492-493.] 

" Id the absence of the Public Prosecutor.” — These words are 
wide and include tetnporary absence of the Public Prosecutor at the 
time and in the court where a case is proceediog(l). 

Duly of Public Prosecutor. — The duty of the counsel for the 
prosecution is to be assistant to the court in the /wrtberance of justrce 
and not to act as counsel for any person or party. He should not by 
statement aggravate the c.\se against the prisoners, or keep back a 
witness because his evidence may weaken the case for the prosecutioo. 
His Only object should be to aid the caurt(2). It is not his duty to call 
only Witnesses who speak in his favour(3). He should, in a capital 
case, place before the court the testimony of all the available eye- 
witnesses, though brought to the court by tbe defence, and though they 
give diETerent accounts. Tbe rule is not technical one, but founded 
03 common sense and bumantty(4). The purpose of a criminal trial is 
not to support at all costs a theory, but to investigate tbe offence and to 
determine the guilt or innocence of the accused ; and tbe duty of a Pub- 
lic Prosecutor is to represent not tbe police but tbe Crown, and this duty 
’ 'r ■ -* *---’---jIyand with a full sense of the res- 

There should be on the part of a 
mess for or grasping at, convic- 
tion" He IS not to aggravate the case against tbe prisoner and has to 
" perform bis duties with that calmness and impartiality which should 
ever characterise a Public Prosecutor.” He has to ” aid the court la 
discovering the truth ” and also in the discharge of its duty to do 
justice as between tbe Crown and tbe accused(6}. 

493* Tho Public Prosecutor may appear and 
puWi p I without any written authority be* 

msy plead ^in’^ftii foro any court inwliich any case of wltich 
courta ja cases an- [jg hag charcTO IS uoder inquiry, trial orap* 

dee hia chargo. , j-c . 

Pleaders ptWatcif peal, and if any private person instructs 
instmcted to be an- a pleader to prosocuto in BDV’ courb any 

derbU direction. ^ t> 

person in any such case, the Public 
Prosecutor shall conduct the prosecution, and the pleader 
SO instructed shall act therein under his directions. 

Pleaders privately instructed to be under Public Prosecutor's 
direction.— 'A pleader or other person appointed by or on behalf of a 
complainant, end not by or for Government, is not entitled to conduct 
the prosecution in trial as of right, or otherwise than with the per- 
mission of tbe court, there being no provision in tbe Code, to confer 
this privilege!?}. He can watch the case on behalf of his client, but 
he cannot, without being especially empowered by the District 


(1) /'‘mperor y. DIpehand, 1311. 0. 
378-A. 1. n. 1030 S. 166—1020 Cr.a 
71-01 Cr. L J. CSl 

(3) Hey T. L’uh'nath, 8 13eio. II. C. 
K ISG 

(3) Hant Jlauiany. Eviptror, 43 C. 

123. 

(1) Jtam liatijan t Etnrerar, 41 C. 
433. 

Ct. r.C. 111. 


(5) Ibtd. 

(6) J\nat I Watudeo t. Emperer, 

1024 Kjg. 113-7 L. li. 165-20 
If. L. 3. 1. C. 73Jj Jteo V. 

8 Ben n. c. It. 120; 
iiardoTt Lol t. Emptror, 3 I>. 113— 
193S li, SGI-21 Cr. n. J. StC. 

lT)-4AfcarT. Emfras.Z'i P. B. 15j3 

Ct. 
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Magistrate to appear for the prosecatioa. withdraws from the prosecution, 
the eRect provided in this section does not follow; in other words, the 
trial proceeds(l). But if the prosecution is withdrawn by the Public 
Prosecutor and the vahil privately engaged, and the application for with* 
drawal of the case is signed by both the persons, the withdrawal is not 
rnvalid(2). An application for withdrawal of prosecution by public 
prosecutor who is not inchaige of the case before but appears in the case 
only to withdraw the prosecution is not regular and is open to objection, 
but the application does not amount to an illegalityfB) Prosecutors, 
with the exception of the Advocate-General, may not withdraw from a 
prosecution without givirg reasons and without the consent of the court ; 
and that in withholding or according consent, the court is acting In a 
judicial (and cot a ministerial) capacity and that it ought to give and 
record its reasons(4). The Public Prosecutor is the person responsible 
for mahing the application for withdrawal. There is no provision in 
the Code for any formal inquiry by the court under this sectioD(5) A 
District Magistrate is not bound to consider the Public Prosecutor in* 
charge of a case before applying for withdrawal of the ca5e(6). ' But 
where a private complaicant was permitted to conduct the prosecution 
and after charge was framed a Prosecuting Inspector was allowed without 
consulting the ccmplainant' to withdraw the prosecution and the Magis- 
trate acquitted the accused, the High Court in revision set aside tbs 
acquiitaK?). But when a case has been started upon a police report, 
and the Court Sub-lnspeclor wants to withdraw the case, the court 
cannot reject the application for withdrawal simply because (he comp- 
fainant wants to proceed with tbe case. In such a case the complainant 
has no focus itaudi to control the proceediDgs(8). 

May with the consent of the court withdraw. — It is always open 
to tbe prosecution to withdraw a case with tbe permission of the court(9). 
A Magistrate issuing process, against an accused holding that a Prima 
facie case has been made out, is not prevented subsequently from 
permitting tbe Public Prosecutor to withdraw the case(10}. This section 


(1) Nga Maung Ggi v. Nga Lu 
Gofc, (1»07-09)1 U. B. S. Cr. Pro. 16; 
ef. Emperor v. Aung 2^yutt, 3 L B. 
B. 1G5 Itoa campoundable caMs can only 
be withdrawo under es. 101 and 195, and 
not b; prlrate proiecutora ; Emperor ▼. 
Yankayya, 10 Li E B. S76^I3 Bur. I>. 
T. 244=64 1 0. 273*92 Cr. L. i. 763. 
The officer, bag the power of ivitb- 
drawmg from tbe pcogecutios of a case, 
under this eectioD, ig the officer referred 
to ID section 495, clause (1) . Lakshmana 
Chetly r. Keelan Pena, 8 1.C. 667= 
JlCr. L J. 722-2 M. W. N. lCC-9 M. 
L. T. 203 

(2) Silal Singh v. Emperor, 46 C. 


vwu. 

(3) Slier SntgJi t. Jiiendranath,S3 
Ct.U J,3-134I.C. 1046=g6C. W.N. 
16-64 C, L J. 253-1031 Cr. C 759-A 
I B. 1931 C, 607 = 59 C. 276. 

(4) Abdul Caui V. Abdul J\ader, 1 
Bang, 756 ; following Umesh Vhander 


T. Soiith GAoncferi 22 C. W. 17. 69. 

(5) Gomtbtti Emperor, 137 1. 0. 
814-26 B. L. R. 67-A. 1. K. 1932 8. 93 
=1932 Cc. 0. 632-Iod. Rul (1932) Sind. 

71 . 

(6) Emperor v, Dipchand. 81 Cr. I». 
J. 6Slsl24 I. C. 876-31 Cr. L. J. 684- 
Wao^Bind^ ^166=24 8. L. E. 377— Ind. 


U>j uopioari T. £,mperor, 1 Pat. Li 
T 100-67 I. 0. 657=31 Cr. L. J. 641, 

{9) ifehr Singh r. Emperor, k. J. 
B. 1933 Lab. 664-1033 Cr. 0. 1178=34 
P. L.R. 1029-llC I. 0.887 * 35 Cr. L. 

(10) Sher Singh ▼. Jilendra A’o/fi, 
69 0. 276 - 83 Cr. L, J. 8-134 I. C. 1046 
=A.I, R. 1031 C.C07-54 C. L J.263- 
(1931) Cr. Cas. 769-lDd. Eul, (19321 Cal. 
6- 30 0. W N. 16 ; see Sabul Chandra 
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Thirdly, the words " io respect of such offence or offences” have 
been added in els. (a) and (6). This addition is consequential on the 
second amendment. 

Scope. — Under this section, the Public Prosecutor, can withdraw 
from the prosecution— (t) io cases tried by Jury, before the return of the 
verdict and (ii) in other cases before the judgment is pronounced. 
Clauses (t) and (ii) do not necessarily indicate two distinct classes of 
cases from the point of view of their being triable by the Court of Ses> 
sions or by a Magistrate. Clauses (t) and (ii) together exhaust the whole 


has been committed to the Court of Sessions, but a joint trial has 
not begun, the case is not within clause (t) and so is within clause(fY)(2}. 
This section really controls the other sections of the Code so far as the 
matter of withdrawal, by the Public Proseculer with the consent of the 
court, of the case against the accused is cODcerced(3). Neither section 
215 nor section 333 can be resorted to for construing this section as 
they are •aot pari inaUrin{^). The power which an Advocate-General, 
entering a nolle protegni in a trial before a High Court, exercises under 
section 333 does not depend on the consent of the court, which a Public 
Prosecutor has to obtain when acting under this section, and are indeed 
rights and privileges of a very different character which the Advocate* 
General owns by virtue of bis appoiotment(5). The legislature never 
intended that, under the garb of this section aod merely because the 

p ... - . . . r . ... .... - 

bi • • . , I 

w ■ / ■ ‘ * 

and then only on a question of iaw(6). 

Any Public Prosecutor —The unamended section empowered only 
the Public Prosecutors appointed by Government to withdraw from 
prosecution. It was accordingly bald that a person appointed by the 
Magistrate, under section 492, to be Public Prosecutor for the purpose of 
a particular case tried in the Court of Sesstou bad not the power of a 
Public Prosecutor with regard to withdrawal from prosecution!?). The 
words "appointed by the Governor-General in Council or the Local 
Government " following the words ** Public Prosecutor ” have been 
omitted and the amended secdou confers the power of withdrawal on 
all public prosecutors(8). A person appointed a pahlic prosecutor for 
the purposes of a case under section 492 is competent to withdraw a 
case(9). But it is only the Public Prosecutors who have the power to 
withdraw from the prosecution with the effect stated m this section. If 
an advocate privately engaged by the complainant, and permitted by the 


(1) Oirtbala Daisee^ iradarGhaJ$, 
60 0. asi. 


(ai Ibid 

(3) lifptn Behari *. Ban Pada, 
1924 C. 638-ai Cr L. J. 6-71 I O 63. 

(4) Giribala Dasee t. 2Iadar Gart 
coaa33. 


(7) Empreu t Z/adho, 8 A 30I>b 
( 18SG) A. W N 91 , 2 Weic W3 , 2 \Y«lf. 
299. 

(9) Emperor » Dipehand, 124 I. C, 
378-31 Cr L J CSl— 1930 Siad. ISC- 
SI 8 L.U 377. Sital Singh t. Ea% 
peror. 46 C. 700, Emperor ^.Goeind 
JJolifonl, IS CcB R. 266. 

»P) Emperor t. Dtpehand, ISi I C ' 
379. 
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Consent is not to be given as a matter of course neither is it to be ua* 
reasonably withbeld(l). 

Trial before which withdrawal can take place. — This section 
contemplates the case of withdrawal of a prosecution by the Public 
Prosecutor in cases tried by Jury before the return of the verdict 
and in other .cases before the judgment is pronounced and it does not 
contemplate the case of withdrawal by the Public Prosecutor after the 
conviction of the accused by the first court and in the appellate 
stage of a case(2). The Public Prosecutor may apply to withdraw 
from the prosecution at any stage of (be case so long as the judgment 
is not pronounced or the Jury have not given their verdict and it is true 
quite independent of the possibility that at the time of the application 
the court has come to the conclusion that the prosecution case is true 
and that the accused has committed the offence. In a suitable case the 
court may still give consent to the Public Prosecutor to withdraw 
from the prosecution if it finds that there are good reasons for doing 
so(3). The expression “cases tried by Jury” ia clause (l) means a state 
of things when it can be said that there is, in fact, a trial by a Jury. 
When the accused has been committed to a court but a Jury trial has 
not begun, the case is not within cl. (1), and is within cl. (2). In such a 
case the withdrawal of the case may be permitted nntil the judgment is 
pronounced. If the trial before a Jury has actually begun, the case 
will at once come within cl. (1) and that clause will then apply to it(4}. 

Withdraw at from prosecution of any person.-^A withdrawal by 
a Public Prosecutor is a withdrawal from the prosecution of any person 
for any act or omission made punishable by any law ; that is, the 
Public Prosecutor states that be does not want to prosecute for certain 
alleged acts or amissions(S}. A withdrawal at the beginning of a case 
mast come under cl. (a) and would only amount to a discharge of the 
accused and it would not come uuder cl. (6), a withdrawal after a 
charge has been framed, which produces the result of an acquittal(6). 
When a Public Prosecutor is appointed to conduct a prosecution it 
means be is to conduct the whole case and therefore be has power to 
withdraw under this section from the prosecution of an accused person 
who was added subsequent to bis appointment as Public 
Pfosecutor(7]. 

Record of reasons.— It has been held by the High Court of 
Calcutta that an order according consent is a judicial one, and the 
reasons therefor should be stated in order to enable the High Court on 
revision to determine the propriety of the exercise of its discretion by 
the lower court(8). This view is in accord with that taken by the 


J. 619-29 N. L. K. 201 ; Jiujulu v. 
EmverOTy 25 N. U B. 0=30 Or. L. J. 
872-118 I. C. G3-1929 Nag. 133— Jnd. 
Rnl (1929JN»g.255 , , 

. (1) Sher Singh v. Jtlenara Noth, 
S3 Ct. L. J. 3-69 0. 275 
(i) Ananta Lalv. Jahiruddin, 101 
I, 0.449-46 0,1^ J. 121-28Cf. Ii. J. 
833=A. 1 R 1927 0. 816. 

(3) Sher Singh v. Jitendra Nath, 
83 Cr L. J. 3-69 O. 276-134 l.C. 1045 
t-A. I. R. 1931 O.CQ7-64C. L. 7. 253- 


1931 Cc.C. 759-Ina. Rol. (1932) 0. 6- 
SC C. W. N. Ifi. 

(4) Oirxbdta Da$si ». Jiladar Oaei. 
60 a 233=34 Cr. L. J. 433(2;=142 I. 
O. 891. 

(5i Alopi Din v. Emperor, A. I. B. 
1935 A 366. 

( 6 ) ibid. 

(7) Emperor t . Gohind EaJwant, 
18 Bom. L. B. 206. 

(8) Eojani Kanta t . Idrit, 48 0. 
1195-32 Cr L. J. 760-64 I, O. 260-25 
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gives a wide discretion to the Magistrate as to whether be would consent 
to the withdrawal of a prosecution by the Public Prosecutor, such dis- 
cretion to be exercised not arbitrarily but must be based on correct legal 
principles(l). The testis whether in giving consent for withdrawal of 
prosecution the court has been influenced by circumstances which ought 
not to have been CQnsiderGd(2). The ground that the prosecution evi- 
dence, if believed, wilf sustain a conviction is not the only criterion, which 
should guide the court, m giving or refusing permission to the Public 
Prosecutor, to v/ithdraw the caseld). In according or withholding sanction 
to an application for withdrawal made by (he Public Prosecutor under 
the provisions of this section, the court acts in a judicial capacity, and 
for such order so judicially made the court must give and lecord its 
reasons so that the High Court may be in a position to say whether the 
discretion vested in the court has been properly exercised(4). A Magis- 
trate may allow the Public Prosecutor to withdraw the ptosecution 
against an accused person in order that his evidence might be available, 
after his discharge, against the other accused(5l. But he cannot allow 
the Public Prosecutor to withdraw a case on the ground that the com- 
plainant was keeping out of the way and could not be served v/itb 
summQns(6). The legislature, not having deBoed the circumstances 
under which a withdrawal is permissible, u would not be right to 
attempt to lay down any bard aod fast rule circumscribing the limits 
within which a withdrawal may be made. A concmrence of opioion 
between the Judge and Public Prosecutor that the prosecution case is a 
weak one and is not likely to end lO a conviction is not, by itself, sulTi- 
cient to justify the Public Prosecutor m making an application lor 
withdrawal and the judge in according his consent tbereto(7). This 
section contemplates action to be taken, more often than not, upon 
circumstances extraneous to the record of the case : inexpediency of a 
prosecution for reasons of State, necessity to drop the case on grounds 
of public policy, credible information having reached the Government 
as to the falsity of the evidence by which the prosecution is supported 
and other matters of that description(8). The Magistrate is bound to 
give bis consent to a withdrawal ; DO tacit assent may be assumed(9). 

V. Ahadulla. S3 0 CQ6 (610)«9a I. C. Cr L J 510=143 I C 77==\ 1. R. 1933 
383*»A. 1. R 192G 0. 795 =27 fr.L J. Nag 78={1933) I. r. Cas 315»lDd Rul 
783 = 30 0 W N 54G-44 C 1,. J. 114 (1933) Nag 140-20 N L. R. 201; 

n) O. V.Hamany. L'mperor. 6GC. liujuluy Emieror.liB I. t. C3-05 
1023-121 1. 0. G78=-A 1 B. 1020 Col. N. L. R 0==A 1 R 1920 Nap. 133=S0 

810-33 0 W N 4GS-310r L 3 315 (->• b 3 M2-Ind Rul (1029) Nag 255, 

-IniBul (i930)C.il IGG. but see /« re 5ae/oyari, 4 I. I’. 112C-5 

(2) Beotbocaso cited m the last note V? ^ ^ ’ 

and Sher Singh t Jitendranalh. 59 ■ ' 

C. 275. „ ■ • 


C. li /. 51 

(4) Jagat Chandra v. Kohmuddt, 
71 1 C. C93-2GC. W N GSO-at Cr. L 
1. 2119; C/mesl( Chandra «. 
CAoridro. 18 Cr. L J 850=41 I.C. 908 
-9C 0. b, 3 203-22 C W. N 69; 
.d6(fi<l Qhani r. Abdul JiToder, 1 Rang. 
750; Kanhatya Lai i. Ba\jnalh, 3t 


(C) a Wcir 055. 

(7J Ofnbala iJasst r MadT (lazi, 
60C 333-34 Cr L J 133 U -112 I L 
891—A. I R. 1932 I C.,9=U9dJi Cr. 
Aai C5l-SC(- W N 923-lC C. L.3. 
79— In-i Rul \i'j33l Cal 317. 

(S) /til/ at p 3U ci CO C. 

(9) Kaiihiii/a Lnl t. liai]Kath, 143 
1. C. 77— iJ33 Nip 7S-1933 Cr C 315 
—lod. Rul. (1333) Nag. 149-31 Cr L 
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the Magistrate from taking cognizance of a complaint on the same facts 
if there are new materials before the Magistrate which were not before 
him formerly(l). There is nothing to debar the injured person from 
filing a complaint against the accused merely because the Crown has 
chosen to withdraw the case, and the courts are legally entitled to ignore 
|he orders of discharge passed on the withdrawal of the complainant if 
they are satisfied that the case is otherwise a fit one to be proceeded 
with(2}. But when a case is withdrawn under this section and the 
accused is discharged on the ground that the evidence discloses no case 
against him, it is not competent for another Magistrate to proceed 
against the accused on the ground that there is a prima facie case 
against him, except in accordance with the provisions of section 437 of 
the Code(3). 

Purthcr Inquiry . — A District Magistrate has jurisdiction under 
section 436 of the Code to order a further inquiry in the case of persons 
discharged under this section(4). But no further inquiry should be 
directed where the order of discharge under this section is a proper 
oae(5). 

After such charge, the accused shall be acquitted.*— This section, 
it is to be observed, provides for the withdrawal from the prosecu’ 
A'ou, and directs that the Accused on such withdrawal shall, if no 
charge has been framed, be discharged, or shall, if the withdrawal is 
after a charge has been framed, or when no charge is required, be 
acquitted. A prisoner committed on a charge, therefore, cannot be 
discharged under this section, but must be acquitted(6). Where at a 
Session's trial the Public Prosecutor withdrew a charge and the 
Judge approving of it discharged tbe accused, it was held that 
the accused has a statutory right to an acquitta'l(7}. An 
acquittal is a matter of right to tbe accused after Public 
Prosecutor has withdrawn from tbe prosecution with tbe con> 
sent of tbe court, The opiniou of the Assessors need not be 
taken in such a case. It may be disregarded(8). Where persons have 
been' charged before a Magistrate v/itb an offence triable by him, 
though they ought to have been charged with another offence ex- 
clusively triable by the Court of Session and tbe Magistrate consents 
to the v/ithdrawal of the first mentioned charge, he must pass an 
order of acquittal(9). But there mast be a formal withdrawal from 
prosecution by the Public Prosecutor. Where the Prosecuting 


(1) Bisa Jlam r. Emperor, 23 Cr. D. 
J. 236=GG1.C. 70: Eamanand Isoll 
V. Ali IlQssan, 83 I. 0. C89=*1921 Pat. 
226=A. 1. R 1924 Fat 797“26 Cr. h. 
J.-129 ; In re J/otoj/ii Kotlayil. 18 
Cr. L J, 329=38 I 0 441 ; Lori 
Chand V. iVirot/o iS'uHdari, 31 C. W. 

N. 196. 

(2) Nasir r. Abdul Karim, A. I. B. 
1931 Lab. 1C9--=J934 Cr. C. 347=154 I. 

O. ‘73.- 

(3) Chandi Bam r. Emperor, C9 I. 
0 '625-15 S.L. R. 131—1923 S. 23=23 
C*. L. J. 737. 

\\)lEanhaiya Lai t. Baijnath, 29 


N.I..R SOI \ Bata J. Crown, SOP.I/. 
R 68 

(5) In re Seetharamier, 11 I 0. 621 
*=(I0U>2U. VV. N. 74=12 Cr. L. J. 
440. 

(6) Empress v. Sivirama, 12 11. 35; 

■iir J .. .. (jja 

. . 6=5 

1... .. *.. . , Em- 

press T. .S'lt'oramo, 18 M 35. 

(8; Chenhasapa v. Empress, Eat. ' 
Un. Cr. Cas. 307, 

(9J Sheobaran v. Shihli, 2 Cr. E, 
jr.21=‘2 A. L.J. 39. 
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Rangoon(I) and Nagpur Courts(2), but is opposed to tbat taVen by the 
Madras(3), Patna(4), LahoieCS) and Siod(6) courts. These courts 
bold that this sectiou does not expressly require the court to give 
atjy reasons for consenting to withdrawal nor is there any provision 
which compels the court to write a reasoned judgment establishing 
the propriety of the order. Where the only reason given by the court 
for allowing withdrawal frona prosecution was tbat on a previous trial 
in connection with the riot m question. with which the present accused 
was charged, six persons had already been convicted and punished. 
It was held that the imprisonment of the first six cannot be 
regarded as a vicarious atonement for the sins, if any, com* 
milled by the present accused. The order allowing withdrawal was 
therefore bad(7). The exercise of the revisinnal powers of the High 
Court is'entirely discretionary and the High Court does not take a 
technical view and interfere in every case, where the reasons are not 
adequately expressed by the Magistrate m his order permitting with* 
drawal of the pro8ecutiQti(8). 

Withdrawal of some of the charges. — Under the unamended 
section when there were more charges than one, the Public Prosecutor 
could not withdraw only one of tbem(9). But now the Public Prosecu* 
tor may withdraw all or any of the charges Failure, however, to 
obtain the consent of a court under this section, to confine the prosecu* 
tion to some of the charges alone, is a mere irregularity and does 
not vitiate a trial where no objection is taken to such trial in the 
trial cQurt(lO). 

Before charge, the accused shall be discharged of such offence : 
Fresh compl(iiUt.-—A. person discharged by a Magistrate on a considera* 
tion of the evidence tendered against him and a person discharged at 
the instance of the Public Prosecutor under this section ate on the same 
footing(ll). An order of discharge under this section does not prevent 


0 W. N 616-31 C L. J. 81; G. V". 
JJaman v. Emperor, 66 U 1023—131 

1 0.678-1933 0. 319-33 C. W N *09 
-31 Cr, L 3 916 . Vmtih Chandra 
V, Satt»h Chandra, 91 0 \V N C9 

(1) Afcdul Ghani » Abdul Kadar, 
I R«og 756-3 Bar L, 1 287=25 Ct 
L. J. llOG-81 1. C C30-19J1 Rang 
1C3 . « 

(3) Bujiili* » Emperor, 118 J C. 
G3-30 Ir L J 872=95 N L B 6= 


Ct 0 315 _ 

(3> 5ado!/o«. In re i I. C. 3196—5 
M L. T. 9lb— U Cr I, 3 193 

(t) Giiitit A'aroiM Stngh, 3 Pat 
703— 19J1 rot. aSJ»5 Tat L T. 401— 
95 Or L. J. 41Gs77 I 0 731=3 Pal U 
U. 105. 


(5) Sful Singh ▼ Emperor. 1923 L. 
163-73 r. O 693=91 Cr L 3 433. 

(Ci Emperor y. Dtpehand, 31 Cr. L. 
J 631-124 1. O 37=l9iO Cr C 94- 
— A, I R 1930 S 166 . Gomiioi t. 
Emperor. A 1 U 1932 B 92=26 8. L. 
R. 67=137 1. C. 344-83 Cr. L J. 419- 
1939 Cr.C 632 

(7) Jagat Chandra r .^aJimuddi, 
26C.\V N 830-1921 C. 332-71 I. C 
693 -91 Ct I. J 923. 

(8) Sher Singh » JitenJra Noth. 
53 Cr I. 3. 3=134 I C\ 1&15-A. I. R. 
1931 C 607-51C L. i. 253-1931 Cr. 
1' 759- Ind r.ul (1033j C 5-36 C. W. 
N 10-59 C 275 

07 Affilitddi T Emperor, 9 C. 

J xvm 

(lO) T Emperor, 97 

1. r 861—27 Cr. 1^3 1100 
(ID fTata *' Emperor. Ill I. C. SO- 
SO P I. R 6S-A. I.R 1933 l*b. 315 
— 30(,r. L. J 933=19.4.1.0. B. 113. 
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permit the withdrawal of the prosecution against one of the two 
accused persons in order that the accused who has to be discharged may 
be examined as a witness against bis ca*accused(l). 

Revision. — If the discretion vested in a Magistrate by this section 
is arbitrarily exercised, the High Court is entitled interfere in revi- 
sion(2). But the High Court will be slow to interfere in revision with 
an order allowing withdrawal when reasons are given by the court 
below for allowing the same(3). Even if the reasons are not adequately 
expressed in his order permitting the withdrawal, the High Court is not 
on that account bound to -interefere(4). The failure tn record reasons 
does not vitiate the order so as to entitle the High Court to interfere in 
revision with what is virtually an order of acquittal(5). Where a 
discretion has been exercised by a court of competent jurisdiction which 
is not on the face of it arbitrary, the practice of the High Court is that 
as a revisional court it will neither inquire into the reasons nor inter- 
/ere(6). Where a Sessions Judge, in the proper exercise of bis discre- 
tion, refuses permission to withdraw a case the High Court will not 
interfere with his order in revisiOD(7)- 

495. (1) Any Magistrate inquiring into or trying 
PermissJoo to pcmiit the prosecution to 

conduQt piosecu. be concliicted by any petson other than 
an officer of police below a rank to be 
prescribed by the Local Government in this behalf, 

* * * but no person, other than tiie Advocate'General, 
Standing Counsel, Government Solicitor, Public Prose- 
cutor or other officer generally or specially empowered 
by the Local Government in this behalf shall be entitled 
to do so without such permission. 

(2) Any such officer shall have the like power of 
withdrawing from the prosecution as is provided by 
section 491, and the provisions of that section shall 
apply to any withdrawal by such officer. 



($)/Bepin'Behari^ Bari Pada, 71 
I.iO 63-ai Cr.tL J. 5. 

HySher' Singh 'f.-'Jilendra Nath, 
S3 Cf. L. J. 3(8J=69 0, a75-Sa 0 W. 


N, 16 (2B)=134 I. 0. 1045=*1931 0. 007* 
51 an. J. 2S3. 

(5) Mul Singh v. Emperor, 72 I. O. 
693*1923 L. 163*24 Cr. L. J. 133. 
Tlia XiOcal OoTeroment can taka action 
lor correction of Buch order : Gulli 
NaraimSPat 708 (711)=6 Pat. L. T. 
401-25 Cr L J. 446— 77 I. 0. 734-1924 
Pat 283=2 P. L, R. 165 & 187 Cr. But 
in one case the High Court in revision 
set aside the acquittal : jlam Gobind v. 
Zal/M,46 A. 88-81 I 0, 618-25 Cr L. 
3. 976=1924 A. 203. 

(6) Gulli V. Narain. 2 Pat. 708—5 
Pat L T. 404-25 Cr. L. 3. 446-771. 
C. 731. 

(7) In re KaUappa, 23 U W. 101= 
1926M. 296-27 Cr.L. J. S34“'9a I. C. 
760. 
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Inspector simply dropped out and let a vakil carry on the prosecution, 
there was no withdrawal and consequently the accused could not be 
acquitted(l). In a summons-case, an order of discharge under this 
section amounts to an order o( acquittal(2). 

Retrial. — Section 403 applies to an order of acquittal made under 
this section and forbids a second trial{3}. If a case is withdrawn 
against an accused in order that bis evidence may be available 
against his co accused, aad he is acquitted, he cannot be retried, even 
though he refuses to give his evidence for the prosecution. In this 
respect this section differs from sections 337 and 339(4). But an 
order that purports to be one of acquittal has to be regarded as one of 
discharge when under the piovisions of law that was applied, only a 
discharge order could be passed, and in such a case a subsequent trial 
on a private complaint is not barred under s. 403(5). 

Accused a competent witness against co-accused. — The effect of 
this section, is that as soon as an accused is discharged under this 
section he is taken away from the category of an accused person 
and becomes under general principles of law a competent witness(6). 
A person whose prosecution has been withdrawn under the section, 
can be examined as a witness in a case in which he bad been 
an accused(7). But an accomplice witness against whom the case 
has b:en withdrawn under this section u less reliable than one to 
whom a pardon has been tendered under section 337 of the Code(8). 
His evidence must bo regarded as laioied and it must he corroborated 
in material particulars before it can be acted upon(9). A formal 
order of discharge should be recorded. 11 the court sanctions the 
withdrawal of the prosecution, but omits to record an order of dis- 
charge and the accused continues to be kept in custody, ))i.s position 
13 in no way changed from that of an accuscd(lO) But if the accused 
was in fact discharged from custody by virtue of withdrawal from 
prosecution, the omission to record a formal order of discharge would 
be cured by section 537, and the accused would be a competent witness 
against the other nccused(ll). It is open (or a trying Magistrate to 


ft) Gopala V Alagti isann. 54 M 
6e9-3tCr I. 3 e90-l'<ll •' 170 = 13 
1 W. 4C0=193lM \Y N SC3=OOM. L. 
3 620^1031 M 770 

(2) d/nl Hingh * Etiiperor. 72 I C 
593 = 21 Cr I, J 4t3=1923 L 163 
(1) Mahadeogtr v Emperor. 181. 
0 fcb7=aN L it .<0-14 Or I> 3 135 . 
Jle Vudenl.ula. 40 M 970-33 M T. J. 
131 , Mengharoj v Emperor. 33 Ct 
I. J ai.’5 = C6 1 C 057 
(1) O V liaman t Emperor. 39 C 
\V N 4r8^-i73)-5fir J0J7 


(r>) ToUadfigti \. liattgn Eao, 31 Ct 
L..) 12-5M I'r 0 nSO-llO I C 322 

-iioiDM \v N lajo-aoL w cn- 

A. 1 U 1U33 M 93. 

(G) a V Eamn't r f.mperor. 131 I C 
TTS-n Or L. J.3l5--’4 I R l£«9Cal 
319-33 0. lY N 4C3-6G C. 1013, 


Empress ▼. Ileis-an. 25 D 432=2 Bom 
B U 1097 , ifnnu .'•'MffA V Empeior, 
331. 1355=4 Cr L J llS-lOi \V N. 
9G1 . Alt V Empernr, 47 C. 

151 . Sital Etnqlt v. Emperor. 46 C. 
7001710) 

(7) Empress y iiiitsein. C5 B. 422— 3 
Bom 1 U 1095 , Atnhaieo v Em- 
peror 27 Cr L. J. 607-95 1 C 471= 
1926 K. 436 

{S) CVtAaproha v £‘«ip#ror. 73 1. C. 
603=-21Cr. LJ 690 
t9) Ibid. , 

no) Eanu istngh t. Eripercr 33 C 
1353 -»4Cr L. J 115 — 101 \Y N 962" 
(H) .l/i<AamTiiac/ Xur v Emperor, 
6 I O ai.=.7 A L. J tC-U Cr U J 
21 . ^Aerot* ». Amperrr. 18 I V,'. K. 
1213=15 0 L 3 693-20 I C Jll . *« 
Darya Smgh » £‘m/eror. '7 1 C. 
9Sl=t923 Lali. C6C-25Cf. I* J S20. 
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rioting or unlawful assembly) which the Crown alone in the interests of 
public peace and security has a right to conduct, a private person should 
not be permitted to conduct the prosecution(l). 

Private vakih or agents . — A Magistrate is not precluded from 
exercising m exceptional cases, his discretion by allowing a private 
vakil of good character to appear in a c3se{2). This section leaves it to 
the discretion of a court to hear private vakils or agents(3). Courts are 
bound to exercise a discretion to each case as to permitting or not 
permitting the appearance of unauthorized pleaders(4). 

Stranger . — It is doubtful whether the words “any person” in this 
section would include an absolute stranger who had no connection in 
the remotest degree with the prosecutioo and whose desire to help the 
prosecution was based on a personal grudge on1y(3). 

Pcfice OJflcers ^ — The Magistrate might permit the prosecution to 
be conducted even by a Police Officer if he is not below a rank preS' 
cribed by the Local Government with the previous sauclioo of the 
Governor-General in CauQal(6)- The fact that the complainant in a 
case is also the Prosecuting Inspector of the court does not deprive him 
of bis right to prosecute the case in bis private capacity as a private 
citizen(7}. 

Sub-section (2).— The words ** any such officer " in sub* 
section (2) refer only to the “ Advocate-General, Standing Couocili 
Government Solicitor, Public Prosecutor, or other officer generally 
or specially empowered by tbe Local Government fa tbis behalf ” 
m sub section (1). It is only these officers who have tbe power 
to withdraw from the prosecution with the effect in section 494. If 
an Advocate privately engaged by the complainant and permitted 
by the Magistrate to appear for the prosecution, withdraws from 
the prosecution, tbe effect provided ia section 494 does not follow ; In 
other words, the trial proceeds(8). lo Sital Singh v. Emfieror(9) the 
pleader was not a Public Prosecutor appointed by tbe Goveroor-General 
in Council or tbe Local Government, though he was m fact acting 
under the directions of tbe Public Prosecutor duly appointed for the 
District. With the Pleader was a Court Sub-Inspector who was a 
Public Prosecutor appointed io the manner specified in section 494 and 
who joined him in applying for tbe permission of the court and in 
withdrawing from tbe prosecution. It was held that tbe withdrawal 
was not invalid. Hut the Court Inspector, who never went anywhere 
near tbe court when tbe case was being tried and took no part in tbe 
trial and as regards whom there is no order on tbs record to cooduct 
the prosecution, is not the person who, under this section, would have 


(1) MalauU XottaffH v. Emperor. 
IBGr. T. J.329-=83I C.441 
(9) Re Krishnamaehariar, la M. I*. 
J. 354-3 Weir 401. ^ . 

(j) 3 Weir 400-7 M. H. 0. R. App. 
xmU. 

( 4 ) a Weir 400. 

16) Darthan Dasy. Alma Ram, 90 
I.O. 213-11 A. h. J. 313-14 Cr. L. J. 

(5) Anarttharama y. Muthia Tepatt, 


ISCr.I.. J. 641 (613)-(1914) M. W. N. 
776-25 I. 0. 811. 

(7) JUaung Pu t. Emperor, 36 I. 0. 
166-17 Cr.L J. 486-10 Bur, L.T. 213. 

(8) JVpo Mating Gyi y. Nga Lu 
Qal*, U. B. R. .tonrth quarter of 1903, 
Cr. Pro. 15 ; Emperor t. Yankayo. 10 

875=13 Bar. L.T. 344-61 1. 
0..273=93 Cr. L. J. 763. 

(9) <6 C. 700 - 80 0. L. 3. 253*81 

Ctlfc J,6-54I. 0,63. 
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(3) Any pei son conclucting the prosecution may do 
so personally or by a pleader. 

(4) An officer of police fhall not be permitted to 
conduct the prosecution it he has taken any part in the 
investigation into the offence with respect to which the 
accused is being prosecuted. 

Permission to conduct prosecution. — With the exception of the 
Advocate-General. Standing Counsel, Government Solicitor, or other 
officer generally or specially empowered by the Local Government in 
that behalf, no person nhether counsel or attorney can claim the right 
to conduct the prosecution of any criminal case without the permission 
of the court(l). The trying Magistrate has to decide for himself 
whether he should grant or withhold permission to the complainant to 
conduct the prosecution and should not be guided by the District 
Magistrate’s opinion on a referetce(2). It Is not, however, improper for 
the District Magistrate to issue, if he considers that the too frequent 
appearance of pleaders for the prosecution in petty criminal cases 
is detrimental to the interests of justice, general instructions to the sub- 
ordinate Magistracy on the subject of allowing pleaders to appear for 
the prosecution(3). But when a Magistrate has, after due consideration, 
exercised the discretion allowed him by this section and allowed counsel 
to appear on behalf of the prosecution, the High Court canuot as a 
court of revision, overrule the order of tbe Magistrate and direct him 
to refuse to allon that counsel to appear(4). 

Any person.—The provisions of sub-seclion (1) are no doubt wide 
enough so as to empower a trying Magistrate to permit “any person” 
to conduct the prosecution but that does not mean that the trying 
Magistrate should grant such permission indiscriminately. He has to 
exercise b' *' '■ ’ *” ’’ umstances of tbe 

casc(5). ■ very heavy duty 

is cast on " i see that a real 

offender does not get off, and it is for the District Magistrate and not 
for a private individual to see that tbe Crown case is properly conduct- 
ed. Tbe fact that the accused is an laflueutial man and tbe allegations 
that the investigating Police Officer did not do his duly properly before 
the case was sent to the court, that the Crown case is being misbaodled, 
and that tbe prosecution is not beiog conducted by the Public Prosecnt- 
or himself, but an officer called the Assistant Police Prosecutor who 
will not be able to do justice to the case, are sufficient grounds to 
justify the complainant being permitted to be pm in charge of the 
Crown case(6). If the offence be ol a nature affecting the public (e g.. 


(1) Empress * /?ntoXrf</o Dasi. C 
0 S-J-GO. L. n. 374 

(2) MaunoVu £^»'>peror. So I C 
lCC -11 Cr.lj. J. «SG-10 Dut L. T 913 

(Tbe tbfttlliociTn5Uin*nt In » cus# 

Jf ^Uo tbe ProsecuUoK Inipcctor ol tbe 
court does not deptue blm ol his tight to 
prosecute the case la bu pruaie 
as » ptlrate citizen.) 


(3) liaJa Jlam t i7u/o. CPU. IPOS 
Cr —70 P I. R 1902. 

(4) lie Mangiah Chilli/. 9 Vi’elr C55 
(65C) 

(3) A'atiil T Emperor. 147 1. C. 191 
—A 1 R 1933 S ai5»(1933) Cr. Caa. 
1191-33 Cr L. 3 S20-S7 ELK. :3l 
-CR S 139. 
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CHAPTER XXXIX. 

OF BAIL. 

496. When any person other than a person 
In what cases bail accused of a iion-bailable offence is 
to be taken. arrested or detained without warrant 

by an officer in charge of a police-station, or appears or 
is brought before a court, and is prepared at any time 
while in the custody of such officer, or at any stage of 
the proceedings before such court to gire bail, such 
person shall be released on bail : Provided that such 
officer or court, if he or it thinks fit, may, instead of 
taking bail from such person, discharge him on his 
executing a bond without sureties for his appearance as 
hereinafter provided : 

Provided, further, that nothing in tliis section shall 
be deemed to affect the provisions of section 107, sub- 
section (4J, or Section 117, sub-section (Jj. 

Amendment. — Tbe second proviso bas been newly added by s. 135 
of ActXViriof 1923. 

Grant of bail in bailable offences.— Tbe principle to be deduced 
frooi 8S. 496 and 497 is that grant of bail is tbe rule and refusal is tbe 
exception. An accused person is presumed under Jaw to be innocent 
till bis guilt is proved and as a presumably innocent person be is 
entitled to every freedom and every opportunity to look after bis case. 
An accused person if he enjoys freedom will be in a much better position 
to look after bis case and to properly defend himself than if be were 
in custody(l). In tbe case of a bailable oBeoce tbe law expressly says 
that if tbe accused person applies for bail he shall be released(2}. 
S. 496 is imperative, and under its provisions the Magistrate 
is bound to release such person on bail and iecognizances(5). However 
serious an ofTence may be, if it is bailable and there is no reason,' sncb 
as tbe likelihood of tbe applicant absconding if released on bail, tbe 
seriousness of tbe offence would not alone justify a court in refusing 
bail to which a convicted person is entitled under tbe law(4). When a 
man who is arrested is not accused of a noa-bailable oEfaoce, no ne'ed* 
less impediments should be placed in tbe way of bis being admitted to 
bail. Tbe intention of the law undoubtedly is that in such cases the man 


(1) Per Mokeril, J., in Emperor v. 
Eutehinson, Si Ct. Li. J. ia7l“JM I* 
0 812-16 A. I. Cf. R 626-1931 Cf. C. 
612— 29A.L J. 516-12 L.R. A. Cr. 75 
—A. 1. R. 1031 A. 856. 

(2) itid at p, 1272 of 32 Cr. L. J. 


(3) Eaghunandan y. Emperor, 82 
C. 80. 

(1) Abdul Babib ». Emperor, A. 1. 
B. 1923. A. 211-26 A L. J. 863-9 
A.1.C(.R 326-9 IfcR. A. Ct. 41-103 
I. O. 689-29 Cr, L. J. 450. 
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the powers of a Public PiQsecutot(l). But a Police Circle Inspector 
who is permitted to conduct a prosecution can withdraw it as well with 
the permission of the trying; Magistrate under this sectiOD(2). It is no 
doubt true that an ofHcer who is either generally or specially empowered 
by the Local Government to conduct a prosecution is clothed with very 
wide powers and sub section (2) empowers such ofHcer to enter a 
nolle yirosecni. But whether an officer of the grade of an Assistant 
Police Prosecutor should be clothed with such autbotity or not is a 
matter for Government to decide(3). 

Sub section (3).— -Any person, whether a private complainant or 
not, when permitted to conduct a case as Prosecutor, may instruct 
counsel to appear(4). A Magistrate has no jurisdiction to refuse to 
allow any particular pleader from appearing on behalf of the com- 
plaiDant(S). There is onthtog in this section which shows that where 
a person is conducting a prosecution and is anxious and permitted to 
prosecute, the prosecution can be taken out of the bands of his 
pleader and assigned to some other person who is not the Public 
ProsecutQr(6). 

Sub section (4). — A Police Inspector, who has taken part in the 
investigation into an offence is not qualified to conduct the prosecution 
of the person charged with that offeocel?) It is highly objectionable 
for prosecutions in Sessions Courts to be conducted by officers of the 
Po1ice(8). Ao excise officer is not a police officer within the meaning 
of this section(9). 

Security proceedings.*— This section IS not applicable to security 
proceediogsdOj. 


(1) liam Gohiid w Lallu. 46 A 88 

(90)=3l A L J. 655-25 SWO- 

1921 A. 203-ti. B 5 A. 1 Cr. 

(2) Anantharamay.2IulhiaTetan^ 
16Ct L J G4l (042)=U314) M. W. N- 
776. 

(3) Kabul V Kniperor. 117 I. C ISl 
-A 1. R 1933 S 3t5=37 SLR 331** 
85 Or L. J.820 

(4) fn re iVornyon M. 1‘andihe, 
11 Dorn II. C R 101 

(5) OfiadmUy^ Krtpetor, 61 1 
B9*=S5 Cr L J 571-18' L R 80- 
A I R 1915 S 99. 


(C) See the CBgc cited io tbe l\«t Dale 
and Jonal .^rftar T Emperor, K I B. 
1935 8 3 

(7) Emperor v. rrii<Aoran</af. £G 17, 
S33 

(8> T. KarrtcAurtt/fr, 13 \V B, 

Tr 16 

(9) £»nperor t I^axman I unJEX. 
.57 11 Hl-A I I.. 1933 D. 23l-a3 
Rom L R :7l— '115 1 C 13''-SlCr L. 
3 <.>05 

110 ) Vii re Muthm Mooran, JCil. 
ai5*»2i 1 I 159-11 Ct L. J 
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presumed under the law to be innocent till bis guilt is proved, he is 
entitled to freedom during trial and every opportunity to look after -bis 
.own case. The only legitimate purpose to be served by keeping a 
person under trial in detention are to prevent repetition of the offence 
with which be is charged, where there is apparently danger of such 
repetition, and to secure his attendance at the triat(l). On general 
principles, and on the principles on which sections 496 and 497 are 
framed, the grant of bail shouTd be the rule and refusal of bail should be 
the exception(2). No rule exists, however, as regards serious non-bail* 
able offences which are punishable with death or transportation 
for life, that the grant of ' bail should be the rule and 
the refusal of bail should be the 6xceptiou(3). It must be understood 
that, while a wide discretion as to grant of bail in cases other 
than those involving capital punishment has now been placed in 
the hands of Magistrats they are bound, when weighing the probability 
of the prisoner appearing for trial to consider the nature of the offence 
charged, the character of the evidence against the accused, and the 
punishment which in the event of conviction, is likely to be indicted on 
tbeprisorer. Again, while mere vague allegations that the prisoner, if 
released, will tutor witnesses, should not be taken into account, the 
Magistrate may well refuse to enlarge on bad wbeie the prisoner is of 
such character that his presence at large will intimidate witnessesor 
where there are reasonable grounds for believing that be will use his 
liberty to suborn evidence(4). However serious an offence may be, If 
It is bailable and there is no reason such as the likelihood of the appll* 
cant absconding if released on bail, the seriousness of the offence would 
not hlone justify a court in refusing bail to which a convicted person is 
entitled under the law(5}. A Magistrate has jurisdiction to grant bail 
under sub-section (1) and he should oot refuse to grant bail unless it is 
for such reasons as likelihood of the offender absconding in case of bail 
or of his terrorising prosecution witnesses, or of his committing similar 
or any other serious offence while on bail(6l. Bail should not be 
refused to an accused person merely on allegations of a vague and 
general character that if he was released on bail the police would not be 
able to trace an ornament that was alleged to have been pledged with 
him or that be would win over the prosecution witnesses to his side(7}. It 
is DO reason for refusing bail that to grant it would be prejudicing the 
case(8). Wheremembersof two parties are being prosecuted andaraember 


(1) Emperor y Hutchinson, 51A. 
931-A I R 1931 A. 3r6al2 t U A 
Cr. 75=29 A L J 615-1931 fr 0.612 
— 15A. I. Cr. R 626=32 Cr L. J- 1271 
e>lS4 I. 0. 812. 

(2) Ibid. 

(3) Emperor y. JogJekar.Si A 115. 

• (4) Mohammad Eusoof v. Empe- 
ror, 3 Rang 638=93 1 C. 65=A, I. R. 
1926 1larg 61=27 Cr. L J. 401; JVo- 
gendra Moth Emperor, 610.402= 
611.0. 220=38 0. li J. 889 -=1924 0 
476=25 Or T,. J 732 ; Krishna 
Chandra y. Emperor, 8 Pat li. T. 657 
= 102 I. 0. 909=8 4. I.Cr. R 303; 
l/ahshminnra^a v. Govt, of Mysore, 6 


My«, I.. 3 IIG ; TuJaram y. Emperor, 
97 I C. 39=27 Cr. 1.. J 1063. 

(5) Abdul Hah’by. Emperor. 108 1. 
C OS9=2C A. L J. 363=Ij. K. 9 A. 44 
Cr.=A I. R. 1928 A. 213=9 A. I. Cr, R. 
330; ri .Narendra Lai ▼. Emperor. 
9 Cr L J 375, decided under unameoded 
soetion 

(6) Emperor, A I. R. 

1929 A 614=10 L R A. Cr. 93=117 I. 
a 99=30 Cr L.J 716. . ' 

(7) Emperor T, (7«ru, 32 Bom. I.. B- 

1131-A. I. R 1930 B. 481-120 1.0. 
341. , . 

|8) Crown y. Ghulam Mohammad, 
7Uh. li. J.331, 
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is oidioanly to be at liberty, aod it is ooly if be is unable to furnish 
such moderate security, if any is required of him, as is suitable 
for the purpose of securing his appearance before a court pending 
inquiry, that he should remain in detentioc(l). In all bailable 
offences bail may be claimed as of right aod a Magistrate is not compe- 
tent to refuse the same. Persons arrested under section 55 supra 
should always be given the option of being let out on bail(2). Where 
a person arrested under Chapter VHl claims a bail, be is entitled to 
bail as a matter of right(3}. That one of the two brothers, who are 
accused persons, should be given an opportunity to arrange fcr the 
defence and for funds, is not a sufficient reason for grant of bail where 
the release of accused person on bail will lead to tampering with the 
witnesses for the prosecntiont4). 

Re arrest after discharge on bail —A person who is re-arrested 
after having been discharged on executing a surety bond, is entitled to 
be released under this section, if be is not accused of a non bailable 
offence(5). But a person who is allowed out on bail by the High Court 
and afterwards breaks bis bait is not entitled to be beard(6). 

Directing bail before the police invesligation.^Where a Magis* 
trate upon taking the statement of the complainant sends for the 
accused as a witness and then without examimcg him binds bim down 
to appear before tbe police where he sends the case for inquiry bis 
order regarding bail is not illegal. Tbe provisions of this section are 
very wide and cover not only the case of an accused but of tbe person 
complained agaiast(7). 

Decision as to sufficiency of bail.— Tbe practice of leaving to 
the police tbe decision as to tbe sufficiency of bail, when bail bas been 
ordered by the coutt, is contrary to law. The duty of deciding as to 
Its sufficiency or otherwise is with tbe court itself aod not with tbe 
policeis). 

Bond.— Under this section, a Police Officer can either demand a 
bail from an accused or accept bis own bond without sureties but 
under no provision of law can be take a third patty’s bond for tbe 
appeaianceof the accused without takiogan undertaking from tbs accused 
bimseH(9). Where the personal attendance of an accused person is 
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I. R lS33 A 805-1033 1.1 I 1525. 

15) Ealhan Gope r. Emperor, 10 
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I V 727=1923 Lali. 063=26 Cr L 3. 
1G7 
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presumed under tbe law to be innocent till bis guilt is proved, he is 
entitled to freedom during trial and every opportunity to look after bis 
own case. Tbe only legitimate purpose to be served by keeping a 
person under trial in detention are to prevent repetition of the offence 
with which he is charged, where there is apparently danger of such 
repetition, and to secure hts attendance at the trhl(l). Oo general 
principles, and on the principles on which sections 496 and 497 are 
framed, the grant of bail shouTd be the role and refusal of bail should be 
tbe exceptioQ(2). No rule exists, however, as regards serious non-bail- 
able offences which are punishable with death o; transportation 
for life, that the grant of '' bail should be the rule and 
tbe refusal of bail should be the exceplion(3). It must be understood 
that, while a wide discretion as to grant of bail in cases other 
than those involving capital punishment has now been placed in 
the hands of Magistrats they are bound, when weighing the probability 
of the prisoner appearing for trial to consider tbe nature of the offence 
charged, the character of the evidence against the accused, and the 
punishment which in the event of conviction, is likely to be inflicted on 
tbe prisoner. Again, while mere vague allegations that the prisoner, if 
released, will tutor witnessec, should not be taken into account, the 
Magistrate may well refuse to enlarge on bail where tbe prisoner is of 
such character that his presence at large will intimidate witnessesor 
where there are reasonable grounds for believing that be will use bis 
liberty to suborn evidence(4). However serious an offence may be, if 
It is bailable and there is oo reason such as the likelihood of the apph* 
cant absconding if released on bail, the seriousness of the offence would 
not alone justify a court in refusing bail to which a convicted person is 
entitled under tbe law(5). A Magistrate has jurisdiction to grant bail 
under sub-section (11 and be should not refuse to grant bail unless it u 
for such reasons as likelihood of the offender absconding in case of bail 
or of his terrorising prosecution witnesses, or of his committing similar 
or any other serious offence while on bai](6). Bail should not be 
refused to an accused person merely on allegations of a vague and 
general character that if he was released on bail the police would not _ba 
able to trace an ornament that was alleged to have been pledged with 
him or th.it he would win over tbe prcsecotion witnesses tobisside(7j. It 
is DO reason for refusing bail that to grant it would be prejudicing the 
ca5e(8). Where members of two parties are being prosecuted and a member 


(1) Emperor y Hufehinsan, 63A. 
gSl-A I R. IS31 A. SI6»13 L H A 
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(2) Ibid. 
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of one of the parties applies for bail, the fact that a mernber of opposite 
party has been released on bail and that that party v;ill thereby 
have a better chance of their case being properly represented in court 
and that the applicant is required to instruct bis counsel is a matter 
^vbich should be considered by the coutt(l}. So, also, ^bere the 
accused charged with a serious non-bailable offence is an old man and 
is a Government servant, and it is found that if be is an released 
on bail there would be no body to instruct his counsel in going through 
the documentary evidence and that be would not be able to make a 
proper defence, he should be admitted tobail(2). But this matter is 
left to the discretion of the court, and the Magistrate may in the exercise 
of bis discretion refuse to grant bail to a person accused ofa non>bailabIe 
offence(3). 

Object of bail : Tests to be applied. — The requirements as to bail 
are to secure the attendance of the accused and bail is not to be with* 
beld merely as a puntshment(4). The proper test to be applied in the 
solution of the question whether bail should be granted or refused, is 
whether it is probable that the party will appear to take bis trial. The 
test IS applied with reference to the nature of tbs accusation, the 
severity nf the punishment which convuiion will entail and in soma 
instances, the character, means and standing of the accused(5) In 
granting or refusing bail the courts generally take into consideration 
the following points . (i) tbs nature of the accusation ; (n) tbs nature if 
the evidence in support of the accusation ; (iti) the severity of the 
punishment which conviction will entail ; (tv) whether accused, if 
released on bail, is likely (it) to tamper with the prosecution evidence or 
(b) to get up false evidence in support of the defeDce(6). The point of 
severity of punishment must be looked at not from what sentences 
in particular instances the courts have awarded but from what is poss< 
ibly the maximum that the courts may award(7). In India any allegation 
that the accused is tampering or attempting to tamper with witnesses 
and thereby obstructing the course of justice wouIdbea\ery cogent 
ground for refusing bail(8). Save in exceptional cases, persons accused 
of crimes punishable with long terms of imprisonment should not be 


(1) FateJt Singh ». Emperor, IIG I 
0.7*8=1920 A 320=1920 A. L J.635- 
30 Cf L J. C97-51 A. 003. 
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1031 S. 131—23 S. L. R 47. Allah- 
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released by Magistrate and Sessions Judges on bail. The 'richer the 
accused and the more easy it is for him to hnd bail the less it is desir. 
able that he should be released, and in no circumstances v/hatever 
without an order of the High Court should auy person accused of 
murder be allowed bail. In England a person charged with murder is 
never in any circumstances released on bail and the opportunities in 
India for the corruption of witnesses are so great that the risks involved 
cannot bs exaggerated(l). The courts have often refused to accept the 
suggestion that if bail be allowed, the accused might tamper with the 
witnesses{2). But if there bs lo any case reasons for supposing that it 
may occur, there seems ou priociple to be no ground for excluding this 
from considpration(3). Where the accused was charged under section 
307, I. P. C , and it was alleged that the accused might, if left on bail, 
assail the complainant, be should not ba released on bail(4). Where a 
person is accused on a charge of a serious nature such as au attempt to 
murder, bail should not be allowed for the reason that the injured 
person was not well enough to attend the Identification parade(5). 

Reasonable grounds.— Under sub*section(l) any person ac- 
cused of any uon.bailable offence shall not be released if there 
appears reasonable grounds for believing that he has been guilty of an 
offence punishable with death or transportation for Iife(6). The section 
says notbiog about takiog into consideration the likelihood or unltkelibood 
of an accused absconding or any other matter, except whether or not 
there are reasonable grounds for believing that the accused is guilty of 
the heinous offence like murder charged against bim(7). The main 
question for consideration lo determiniog matters of bail is whether there 
are reasonable grounds for believing the accused guilty of the o^eaces 
charged. Other considerations must also arise In deciding this question, 
and one of these which has always goided English and Indian Courts, is 
whether there are any grounds for supposing that the accused would 
abscond(8). Under this section an accused person should ordinarily be 
released on substantial bail until reasonable grounds are made out for 
presuming his guiltO). Whether there are reasonable grounds or not 
must be decided judicially, that is to say, there should be some tangible 
evidence on the record on which if unrebulted, the court can conclude 
that the accused might be convicted(lO). The statement by a ivitness 
that he has seen a certain act of an incriminating character done by the 
accused might be sufficient. But if there be no evidence whatsoever or 


(1) Hilayat Singh v. Emperor, H 
Pat. 2SO=A I. U 1«33 Pat 501=138 
I. 0. 27 = 33 Cr T.. J. 574. 

(2) In rejohur iSuH, 10 O. W. N. 
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1093 
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of ooe of the parties applies for bail, the fact that a member of opposite 
party has been released oo bail and that that parly will thereby 
have a better chance of their case being properly represented in court 
and that the applicant is required to instruct his counsel is a matter 
which should be considered by the conrt(l). So, also, where the 
accused charged with a serious non-bailable offence is an old man and 
is a Government servant, and it is found that if be is an released 
on bail there would be no body to instruct bis counsel in going through 
the documentary evidence and that he would not be able to make a 
proper defence, he should bo admitted to bail(2). But this matter is 
left to the discretion of the court, and the Magistrate may in the exercise 
of his discretion refuse to grant bail to a person accused ofa Don>bailable 
offeocelS). 

Object of bail : Tests to be applied. — The requirements as to bail 
are to secure the attendance of the accused and bail is not to be with- 
held merely as a punishmcnl(4). The proper test to be applied tn the 
solution of the question whether bail should be granted or refused, is 
whether it is probable that the party will appear to take bis trial. The 
test IS applied with reference to the nature of tbs accusation, the 
severity of the punishment which conviction will ealail and in soms 
instances, the character, means and standing of the accused(5) In 
granting or refusing bail the courts generally take into consideration 
the following points : (i) the nature of the accusation ; (n) the nature if 
the evidence in support of tho accusation , (lu) the severity of (be 
punishment which conviction will entail ; (iv) whether accused, if 
released on bail, is likely (a) to tamper with the prosecution evidence or 
(&) to get up false evidence in support of the defeDce(6}. The point of 
seventy of punishment must be looked at not from what sentences 
in particular instances the courts have awarded but from what is poss- 
ibly the maximum that the courts may award(7}. In India any allrgatiou 
that the accused is tampering or attempting to tamper with witnesses 
and (hereby obstructing the course of justice would be a very cogent 
ground for refusing baiUS), Save m exceptional cases, persons accused 
of climes punishable with long terms of imprisonment should not be 
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that the pbrase with death or traasportatioD for life” in this section, 
must be read disjunctively as if it ran “ with death 'or with transporta* 
tion for life” and this ruling was the result of a reference by Doyle, J., 
who stated in bis order of rdereoce that on consideration be was con« 
vinced that the ruling that be himself bad given in Mohattimad Eusoof 
V. Emperor{\) was erroneous: he himself was a party to the Full Bench 
decision which was unanimous. The conjunctive and limited interpre* 
tation placed on it in Mohammad Eutoof w Ei>jperor[2) and folloived 
in Ttilarain v. Emperor(i) was negatived. The words ” death or 
transportation for life” must be read as referring to offence the penalty 
for which provided by the Penal Code contains either death or transpor* 
tation lor life as one of the punishments and not necessarily botb(4). 
The court cannot enlarge on bail a person who appears, on reasonable 
grounds, to have been guilty either of an offence punishable with death 
or an offence punishable with transportation for Iife(5). A Magistrate 
has no power to grant bait in cases falling under section 409, Penal 
Code(6). In cases where there is a reasonable ground for believing 
that the accused has been guilty of an offence punishable with death or 
transportation for life, as regards which the legislature has thought fit 
to prohibit Magistrate's from granting bail at all. the grant of bail by a 
Sessions Judge or the High Court, who have undoubtedly power under 
sectiou 498, is to be made not as a general rule but only in exceptional 
'cases. This is particularly so when the accused is on bis trial, the 
prosecution evidence is closed and the Sessions Judge has refused to 
exercise bis discretion in his favour. This is a rule of practice and cau- 
tion oaly(7). lu the case of murder the fact that accused is a Gosbain 
and has no member in bis family who can look after his case is no 
ground for admitting him to baiUS). 

Proviso. — Under the proviso to sub section (l), the Magistrate has 
a discretion to direct any person under the age of 16 years or any 
woman or any sick or infirm person to be released ou bail even if there 
appear reasonable grounds for believing that be has been guilty of an 
offence punishable with death or transportation for ]ire(9). 

Sub section (2). — Sub-section (1) appears to be applicable to the 
stage of the case when an accused person is first brought before the 
court or bis arrest or detention is first brought to tbs notice of the court 
The appropriate provision applicable where the investigation or inquiry, 
or the trial has been proceeding is sub-section (2)(10]. It is open to the 
committing Magistrate to release accused persons on bail even after the 
order of commitment is passed by bim. In doing so he must be guided 
by the provisions of sub section (2)(11). When an accused person is first 
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evidence of a very flimsy character on the face of it, the inference will 
be, after a reasonable time has elapsed since the beginning of the inquiry 
that there are no reasonable grounds for supposing the accused to be 
guilty. The prosecution must, however,- have a fair opportunity of 
adducing evidence of a really incriminating nature At all events, the 
first. Information Report should indicate with suflicient exactness, the 
character of the evidence likely to be forthcomiogtl) If the application 
for bail IS made in an initial stage of the trial, the Magistrate may 
expect the prosecution to satisfy him that It is a genuine case and that 
they will be able to produce good prttiia facie evidence in support of the 
charge, but he cannot expect at that stage to have evidence establishing 
the guilt of the accused beyond reasonable doubt(2). The policy of the 
law is to allow bail in the case of uoder-trial prisoners rather than (o 
refuse it. It is no ground for refusing bail that to grant it would 
prejudice the case(3]. What weighs with the court in granting bail 
is the guarantee that the accused will not either abscond or obstruct the 
prosecution in any way. The principal ground for the gr.ant of bail 
is the certainty that it niust be a very protracted and complicated 
case(4). 

Appellate court’s power to release on bail — When an accused 
person has been convicted of a non-bailable offence by a competent 
court after regular trial, the court of appeal should not 
ordinarily release the accused on bail unless there is an error 
of law Of a mistake or a mis-statement of fact apparent on the 
face of the record or for auy of the reasons mentioned in the proviso 
to sub section (l)(5], The mere previous respectability of a man is 
per se no sulficient reason for granting bait when he has been convicted of 
a criminal offence nor is it a ground that he is able to furnish reasonable 
security, for the question of granting bail is not only to be dealt with from 
the point of view of there being likelihood or not of the accused person 
absconding. In th** case of n man who has been convicted of a criminal 
offence tbe principle which should guide a court in deciding whether or 
not to grant b.'iil is whether there are reasonable grounds for believing 
that t^e man committed tbe oirence(6). Bail should not, however, be 
refused on the ground that the accused has been sentenced to a long 
term of imprisonment or that the granting of bail has a tendency to 
increase tbe number of appeals and of protracting tbe appellate 
piocctdvngsl?). 

Offence punishable with death or transportation . — \n Emperor 
VtHgaSan a Full Dench of tbe Rangoon High Court held 
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Htgb Court can be cancelled only by the High Court(l). A Bench of 
the High Court has under proper circumstances the power to revoke an 
order granting bail made by a single Judge(2). A High Court bas no 
jurisdiction to entertain an application under this section or section 498 
against an order granting bail passed by a Sessions Judge in a case 
pending before a subordinate Magistrate. The powers of the High 
Court under this sub-sectioo are restricted to the cases of persons 
released by the trial Magistrate and those under section 498 
enable the High Court to release an accused on bail but not to order the 
arrest and commission to custody of persons already released on bail by 
the Sessions Judgct3). A District Magistrate cannot order the re-arrest 
of the accused who bave been releastd on bail by the Sub-Divisional 
Magistratet4). lo the case of the accused who is released by the police, 
the Magistrate has no power under sub section (5) to commit him to 
custody. The words “by itself” mean by the Magistrate himself who 
commits the man to custody. It does not include any other Magistrate 
ol the same class(5). \Vhereabail granted by the Sessions Courtis 
caocelled by the High Court unless a new case for graoting bail is 
made out, the Sessions Court cannot grant bail(6). In a case of sedi> 
tion, when the accused is on bail, the Magistrate is not bound to cancel 
the bail bond after a charge is framed against him because be refused to 
plead and applied for time to argue bis case(7). 

Revision. — Where the Sessions Court allows the accused to be at 
large 00 bailit is within the jurisdiction of the High Court to consider 
whether the order passed by the Sessions Court under this section should 
or should not be maintained, aod also whether under sub-section {$) the 
accused should be allowed to continue at iarge(8). But where a 
Sessions Judge, after considering the evidence, comes to the conclusion 
that there are no reasonable grounds for believing the accused guilty and 
admits him to bail, tbe High Court will not go behind the finding and 
discharge tbe bail either under section 439 or under any other provision 
of }aw(9} or when the Sessions Judge, after considering tbe grounds 
raised in the application, bas m bis discretion refused to grant bail in case 
of a non-bailable ofTeocedO). Ao order admitting an accused person to 
bail rnade by a Magistrate is not reviseable by a District Magistrate. 
If tbe latter considers tbe order wrong, be can refer it to tbe High 
Court(ll}. 
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brought before a Magistrate aod a remaud is required by the 
prosecutor, it is ordinarily suffiaent to show by the evidence of a Police 
Officer that the police are in possession of information, believed to be 
reliable, that the accused has committed an offence ; but when the 
accused is again brought up after remand and a further remand is need- 
ed, some direct evidence of the guilt of the accused should be required to 
justify the Magistrate in refusing bail, and with each remaud the neces- 
sity for production of evidence of guilt becomes stronger(l}. 

Sccuritif far appearance oj accused before the police. — Where an 
accused person is released by an officer in charge of a police-station 
under this section, such officer has power to make it a condition of the 
bond that the accused person shall attend before the police at the time 
and place mentioned in the bond, and that if be fails to so attend and 
a Magistrate of the fust class is satisfied that the bond has been forfeit- 
ed, any person bound by the bond can be called upon to pay the peoalty 
thereof(2). 

Sub section (4). — This sub section provides for bail to appear oa 
the date fixed for pronouncing judgment. Where in a Sessions case, the 
Sessions Judge at the end of the trial wrote a document beaded *' judg- 
ment” setting forth the fiodiogs of the Assessors and adding bis own 
Boding agreeing with the Assessors that the accused were not guilty and 
acquitted that on a later (late be wrote and prefixed to that document 
a fuller and detailed judgment, it was held that though such a coutse 
may be an error m procedure it is a mere itregulariiy cured by sec- 
tion 537(3), The present sub-section validates such procedure. 

Sub-section (5).— Under this sub section, a court has ample juris- 
diction 10 the exercise of its discretion to order the re-arrest of any 
person out on bail, if it feels that the circumstances watraot or demand 
such a course(4). lo the circumstances of this case, where the two 
people let on bail were a retired Police Inspector and a deposed Village 
Munsifl, the bail was revoked as they were two important people who 
might take advantage of a release to abscond and fail to take their trial. 
In Chansalraya PiUat v. Bniperorib) the accused, who was a Deputy 
Tabsildar, was charged before the Head Assistant Magistrate with the 
offence of criminal misappropriation- He was at Brst on bail but after 
the examination-in chief of a few witnesses for the prosecution, the 
Magistrate cancelled the bail and remanded the accused to jail but gave 
no reasons whatever for cancelling the bail and it ssas doubtful whether, 
assuming the facts stated by the prosecutiou to be true, any offence was 
committed at all by the accused. In these circumstances the High 
Court directed the release of the accused oo sufficient bail being furnish- 
ed. But It IS open to the Magistrate to cancel the bail and remand the 
accused to jail, if, at a later stage of the proceedings be comes to the 
conclusiOD that there is necessity for doing so(6}. A bail granted by the 


(l) /’oniijami y. Queen, C M 09. 
Bco JofMim »- A'ln^'eror. 30 C 171 
<!J Croicn r KansM Ham. 22 P. It 
1913 Cr . lure Chandra HeKhat, H 
C 77 

(3) tS'iix^ardbriya t Harayana 
Jfudafiar. 13 M 913(913)1' U 


tl) /'ll!* l‘io$ * -‘TuMyi-ovya. aC If 
L J I L. \V. liJ— 

A 1 h il 

i3)(ijioiii. \v 125=12 I c 

223—lJ' I L J. 332 
ID in re./u'iur J/u//, 10 I' Y. S 
1093=1 tr L. J 321, Jarni.'l y. 
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meotiooed case lays down that this 'section gives an unfettered discretion 
to the High Court or the Court of Session to admit an accused person 
to bail. It is a mistake to imagine that this section is controlled by tbe 
limitations of section 497 except when there are not reasonable grounds 
for believing that he is not goiltyt in which cases it becomes a dnty to 
release him. Tbe discretion is unfettered, but of course it must be 
exercised judicially. It is not anyone single circumstance which neces* 
sarily concludes the decision, but it is the cumulative effect of all the 
combined circumstances that must weigh with tbe court. 1 be considera- 
tions are too nnmerons to be classified or catalogued exbanstively. . 

Rangoon cases. — A Full Bench of the Rangoon High Conrt has 
held that tbe High Court has an absolute discretion In granting bail 
in any case but though the discretion is absolute, the High Conrt must 
exercise it judicially, and since the legislature has chosen to entrnst the 
initial stage of dealing with questions of bail to Magistrates and while 
giving Magistrates an unfettered discretion of grantiug of bail in all 
cases, except two classes, t. e , cases punishable with death and cases 
punishable with transportation for life, the High Court ought not to 
grant bail in such cases except for exceptional and very special 
reasons(l). This view is in full accord with the earlier cases of the 
same court(2). 

Madras cases. — The Madras High Court held that under this 
section the conrt, have very wide powers to admit (be accused to bail 
even when be is charged with a noo-bailable offeoce, but tbe general 
rule in respect of non-bailable offences is that bail is not to be taken 
except in exceptional circamstaoce$(3). Tbe High Court can grant 
bail in cases pending anywhere in the presideDcy(4). 

Lahore cases.— It has been held in a recent Lahore case that under 
this section tbe High Court and tbe Court of Sessions bare an 
unfettered discretion in the matter of granting bail, but tbe discretion 
must be exercised judicially and not arbitrarily, and in tbe exercise of 
the powers conferred under this section, tbe limitations imposed by 
section 497 on tbe power of other authorities to grant bail sbonld 
ordinarily be taken into consideratioofS). 

Patna case.— Tbe circumstances which should be taken into 
consideration in deciding whether a person charged with a non-bailable 
offence should or should not be enlarged have been set out in Krizhna 
Chandra v. Emperor{6). 

Oudh case. — The pointarosefordecision in the Judicial Commissioner’s 
Court at Oudh in a case reported as Bsihambhar Nath v. Evtperor{l)f 


892=»29A L.J. 273. 

(1) Emperor t. Kga San Utica, S 
Rang. 276*1917 R. 205*23 Cr, L. 3. 
776*1011. r. 101. 

(3) Bondv’lle t. Emperor, 9 Ring. 
616*65 1. C. 43-A. >. K. (1936) Rang. 
129*26 Cr. t.. J. 427: Bendertun'e, 


C57, 

(4) Jumna t. ItamanaUian, 62 M. 
62=55 ll. 1,. 3. G90-A.I. R. 1939 «. 
29 (30). 

(6) Crotm ». Erlshan Gopah 15 
Lah.39*A. I. R. 1933 Lab. 925 - 31 P. 
Ifc R. ICCS=H6 I.0. 1033. 

(C) C Pat 603. 

(7) 110. L.J 627-25 Cl-. L.3. J132-- 
10 O anil A. L. II. 603 - 81 I. C. 9:C- 
1921 O. 435. 
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498. The amount of every bond executed under 
Power to difeet Chapter shall be fixed with duo 

admission to bail or regard to the circumstances of tlie case, 
reduction of ball. shall not bo cxccssive ; and the High 

Court or Couit of Session maj', in any case, whether 
there be an appeal on conviction or not direct that any 
person be admitted to bail or that the bail required by 
a Police Officer or Magistrate bo reduced. 

Scope of Section. — This section gives a High Court or Court of 
Session an unlimited judicial discretion in dealing with an application 
for admission to bai](l). This section gives an unfettered discretion to 
the ?Iigh Court or the Court of Session to admit an accused person to 
bail. It is a mistake to imagine that this section is controlled by the 
limitations of section 497 except when there are not reasonable grounds 
for believing that the accused committed the ofTence or there are 
reasonable grounds for believing that he is not guilty, in which case 
it becomes a duty to release him. The discretion is unfettered, but 
of course it must be exercised iudicially(2}. But it has been said that 
tbe rule laid down in section 497 is founded oo justice and equity and 
should be followed by the High Court as well as other courts and that 
tbe extended powers given to tbe High Court under this section are 
not to be used to get rid of this reasonable provision of tbe law(3). 

Calcutta eases.— In Soumidra Rlohan v. ijw/>erc>r(4), Stephen 
and CarnduT, ]J , pointed out that although the High Court has 
unfettered powers to grant bail, yet m exercising these powers the High 
Court ought to have regard to (be limitations imposed on lower courts 
in this connection. In another Calcutta case it has been held that tbe 
rule laid down in section 497 is founded on justice nod equity and should 
be followed by the High Court as well as other courts and that the 
extended powers given to tbe High Court under this section are not 
to be used to get rid of this reasonable provision cf tbe law(5). And 
similarly iC has been laid down in another case that in exercising its 
discretton under this section tbe High Court should not conhoe its atten- 
tion to tbe question whether the prisoner is bkely to abscond or not , 
other circumstances may also affect tbe question of granting bail to 
accused persons charged with crimes of n grave cbaracter(6). 

Allahabad cases. — The law on tbe subject will be found m 
Emf>eror v. Bnefri Prasad{7) and E»i#*cror v. HKtcliinsnnjS) tbe 
authority of which was upheld m Emperor v, Joglekar[9). The last- 


(1) Croirn t Ebrahim Ahn ed, I 
L B n 62 

(3) Eftiperorr JngleXar, 61 A. 115, 
Emperor v Ihitchtutan, 83 a. 931 . 
CVetrn y. Ktitliati OojxjI, 15 L-ih Si), 
Aifiperorv ICgi San Jlatca, 6 n»ng 
870. 

(3) Aehraf .Ah t Emperor, *8 C. 
85-lCOr.U 3 215-27 1. C. 839 
i4) 37 C. 412-6 I. C 8-11 Ct L 3. 
ai7. . . 

(5) Athraf AIi t £*m|>efO», 42 C. 


aS-lGCr L 3 215—27 1 C 639. 

(6) A'orendra La\ t Emperor. SO 
C 16C-13 C. W N 43=0 Cf L. J 
375 

(7) 6 A L 3 419-(lO0«) A W X 
195— 8‘'r. L J 49 

(6)63A.9Jl-\ I R 1931 A. SiO— 
18 1. R. A Ct 75-93 A L J 515-1931 
Of C 612«^15 A I Ct R.S2G-32Cf L. 
J 1971-134 I C 612 

(9) 54 A 115-A 1. R. 1031 A. 504- 
135l.C.ll3-83Ct.I^ J 91-1931 CtC. 
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where there is no order by any coart lo the matter(I). 

Whether there be an appeal on conviction or not.— *Uader the 
Code of 1872 it was held that the Coart of Session had no power to 
admit a coovicted person to bail, a caovicted person not being an accusd 
persoQ(2). The word " accused ” has been omitted in the present sec* 
tion. This section gives the High Court and the Court of Session very 
wide powers to admit to bail, even where an accused person has been 
convicted and has not appea]ed(3). When an accused person has been 
convicted of a non-bailable olTence by a competent court after a regular 
trial, the court of appeal should not ordinarily release the accused on 
bail unless there is an error of law or a mistake or a mis-statement of 
fact apparent on the face of tberecord or for any of the reasons mentioned 
in the proviso to sub sec(l) of s. 497(4). Where the accused relies 
merely on a technical ground against the probability of his conviction 
he should not be admitted to bail(5). Where an appeal petition contains 
attacks, which are quite irrelevant, on the trying Magistrate and on the 
private and public conduct of the officers of high rank, the Judge 
should return the petition and refuse, to admit the appellant to bail till 
the objectionable remarks to be found in it are cxpunged(6}. 

Grant of bail pending appeal to Privy Council .— Bmprtss v* 
Suhrrrinuuta i4yyur(7) is ao important case. In that case special leave 
bad been granted by their Lordships of the Privy Council and it appears 
that on the petitioner's apolicatioo to them for bail they had expressed 
the opinion that the matter should be decided by the High Court 
which bad convicted the applicant. Oo tbe application being made to 
the High Court a bench of three Judges held that they bad jurisdiction 
to make an order releasing the applicant on bail pending the decision of 
the Privy Council. Following this case it has been held by the Allah* 
abad High Court that the High Court has inherent jurisdiction to grant 
bail pending appeal to the Privy Council m a case which has been dis- 
posed of by it when the ends of justice require it(8}. But there are 
many decisions of various High Courts which are against the view 
taken by the Allahabad High Court(9). After deciding a criminal case, 
whether on original appellate or revision side and upholding convic- 
tion of a prisoner the High Court has no power under this section to 
- suspend the operation of bis senteoce and to release him on bail, on bis 
asserting bis intention to appeal to His Majesty in Council(lO)* The 
case having been completely and fioally disposed of by the High Court, 


(1) Srilalv- Emperor, 27 Or. h J. 
1185-et C, L 3. lSl-97 I. C. 915. 

(2) Queen t Thahur Parsad, I A. 
161 P. B. 

(3) Emperor t. Badri Pratad, 6 A I* 
3. 419 (420)=a Cr. L J. 49=1908 A. W. 
N.195. 

(41 Gulr- Emperor, 109 I. C. lIB— 
1929 8 142-59 Cr.L. J. 470 

(5) Clive Buront t. Empretf, Ral* 
Un. Cr. Cm. 4 SO. 

(6) In re Clive Durant, I5 B. 483 
Jn reCVice Durant, Bat. Uo.Cr. Cm. 
4S9. 


(7) SI M. 161=3 Weir 657. 

(8; Emperor v. Itam Saroop, 49 A, 
247-93 I. 0.693=25 A. L. J 97-97 Cr. 
L. 3. 1377-A. 1. R. 1927 A. 97-Ii- B. 

(9) TtiUi V. Emperor, 60 0. OSS—H 
I. C. 8C2-9J Cr. L. J. 862 ; Ditran 
CAonrfT Emperor, li P. R. 1903 Cr- 
=8Cf. L. J. 89-49 r. W. B 1909 Cr.; 
Banmantrao t. Emperor.^i N- 
161-27 Cr. li. 3. 185=»I I O. 100«— 
1926 NaR. 228 ; P,Ctimal r. Emperor, 
81 I. C. lCO-29 Cr. L. J. 079 
(10) See the ewes cited in the last note 
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where it was held that though the exercise of the powers uoder this 
section is entirely left to the discretiOQ of the High Court without any 
fetters being imposed on the exercise of that discretion, such discretion 
IS not to be used arbitrarily but in accordance with sound judicial 
principles. 

Sind cases. — In an earlier case it was held that the power of a 
High Court to direct admission to bail under this section is unfettered 
and in no way limited by the provisions of section 497 (1). But the 
High Court will not grant bad m non-bailable offences except when 
special circumstances are disclo3ed(l). But in a later case it has been 
held that though this section confers very wide powers of granting bail 
on the High Court yet on principles and authority it must ba interpreted 
as being controlled by the provisions of s. 497, which applies to other 
courts(2]. In a still more recent case, however, the court appears 
to have reverted to the principles laid down in the earlier case(3). 

Nagpur case '~Io a recent Nagpur case it has been held that 
although the High Court has unfettered powers to grant bail, yet in 
exercising these powers the High Court ought to have regard to the 
limitations imposed on lower courts in this coDneciton(4). 

Granting of bail by High Court when it has been refused by 
tbe Sessions Judge. — The High Court has power to grant bail even 
when It has be in refused by the Sessions Judge. But the High Court 
will only interfere with the discretion of the Sessions Judge in refusing 
bail, if that discretion was manifestly wrong or if, in fact, no real dis< 
cretion has been exercised(5). An order refusing bad which has not 
been made after a proper appreciation of the facts, is liable to be set 
aside by the High Coutt(61. But in cases where there is a ttasonable 
ground for believing that the accusel Ins been guilty of an ofTence 
punishable with death or tcanspntstion for life aid the Sessions Judge 
has refused to exercise bi3 discretion in his favour the grant of bail by 
the High Court is to be made not as a general rule but only in excep* 
tional cases!?). 

Person under arrest may be admitted to bail at any lime. — A 
Judge has jurisdiction to grant bail where the applicant is in the lock-up 
under arrest. It is not necessary in order to invest the Judge with 
jurisdiction, that the accused person must be put up before the courtfS). 
The High Court or a Court of Session can grant bid soon after the 
arrest of the accused by the police even before the case is sent up to a 
Magistrate(9). But the Hi,th Court has no power to release on bad 
under s. 493 or s. 497 persons who have been arrested by the police 
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Commtssioners(l), Wben an application of an urgent nature, e g-, for 
cancellation of bail granted by the Sessions Judge is made by the 
District Magistrate, the rule that the High Court will not interfere 
with the order of the Sessions Judge except on an application by 
Government, v/ill not hold good. It is, however, desirable that the 
Public Prosecutor should apply for the orders of Government incases 
in which there is sufficient time to do so(2}. 

Arrest and detention under Extradition Act. — Where a person 
Is arrested without a warrant either under section 54 (7) of this Code 
or under section 33 (g) of the Bombay City Police Act, 1902, and 
detained by a Magistrate under section 23 of the Indian Extradition 
Act, 1903, and such Magistrate has power to release the arrested 
person on bail under section 10 (4) of the latter Act{3). 

High Court’s power to reduce security. — An order made under 
s. 117 (3), Cr. P. C., IS exempt from the provisions of Chap. XXXIX 
relating to bail. The security which the Magistrate orders to be 
furnished cannot be reduced by the High Court under this section(4). 

499* (1) Before anj person is released on bail • 
Bond o! aeeused Or leleased OD liis otvn bond, a bond for 
and sureties such suiii of raODcy AS the PoHce Officer 

or Court, as tiie case may be, thinks sufficient shall be 
executed bj’ such person, and, wben be is released on 
bail, by one or more sufficient sureties couditioued that 
such person shall attend at the time and place men* 
tioued in the bond, and shall continue so to attend until 
otherwise directed by the Police Officer or court, as the 
case may be. 

(2) If the case so require, the bond shall also bind 
the person released on bail to appear when called upon 
at the High Court, Court of Session or other court to 
answer the charge. 

Bond to appear before police' or court. — A Police Officer in* 
charge of a police statioa when taking action under s. 497, has power 
to make it a coodition of the bond that tbe accused person shall 
attend before tbe police at tbe lime and place mentioned in tbe bond. 
The provisions of this section are not limited to appearance before a 
court(5). But in a Calcutta case it is laid down that there is no 
provision in the Code authorizing a Police Officer to take security for 
the production of any person before ths p3lice(6). 


(J) Crown ▼. Krishan Oopnl. 16 
Lab. 39-1033 L. 025’140 I. C. 1093* 
34 P 1. R 10C3 

(3) J^mperor v. \Vahideno, 117 I.u. 
773=1929 S 137. 

(3) fn re ^Artrom, 2G Bom L.R. OSt*— 
871C 100-A.I.R.(1925HB. 101-20Cr. 
I* J. 918; ece also Slatlman T. AVn* 


peror, 15 0. W. N 73C. 

(4) Jttger Sirtoh v. Emperor, 175 
I 0. 372*»A. I. K. 1930 Uh- 629-31 
Or.L.J. 818. 

(5) Croicn v Eanthi Eom, 82 P. B. 
1913Cr.-3tl 0. C79-6 P. B. B. 1914 
-CP.W. It. 1914 0r.-14 Cr. L, J.C31. 

(6) In re Cftandra Sefthar^ II Q. 
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there remains no ground on which bail can be graQted(l). The High 
Court has jurisdiction to grant bail, under cl. 41 of the Letters Patent 
1865, only m cases falling within its provisions, and especially when 
the court has decided the case to be a fit *one for appeal to the Privy 
Council, or when the latter has granted special leave to appeal(2). 

Power of Sessions Judge — A Sessions Judge has wide powers 
under this section. Where members of two parties were being prosecuted 
and one of them was released an bail, and the other party applied for 
bail for the purpose of instmcting counsel, as otherwise the opposite 
party would have better chance of presenting their case before the 
court, It was held that the reasons alleged must weigh with a court, and 
if there was no danger of the applicant absconding if released on bail, 
he should be released(3). But the power of the Sessions Judge to 
grant bail under this section is, in cases to which the provisions of 
Part I of Act XIV of 1908 have been applied by section 2 thereof, 
abrogated by section 14 of that Act. In such a case the High Court 
only can grant bail(4). After a Coroner has drawn up an inquisition 
against a person and committed him to prison, the High Court alone is 
empowered to release such person on badfi). Bat ibe provisions of 
this section are particularly wide, and the Sessions Judge has power 
under it to admit to bail, a person whose case has been referred under 
s. 123 (2). pending the hearing of the reference(6). But it does not give 
him power in any way to alter or vary his own order and he has, 
therefore, no power to admit to bail a person convicted by himself 
pending his appeal to the High Court(7). 

Cancellation of bail, — The High Couit is not specifically 
empowered by this section to cancel bail granted by itself : but under 
the wide powers with which It is endowed by s. 56LA, it can direct 
the arrest of a person who has been released on bail under its orders, 
for the reason that there do not appear to be reasonable grounds for 
believing that he has committed a non>bailable ofTenceiS). But the High 
Court cannot order the arrest or commitment to custody of any person 
who has been released on bail by tbe lower courts(9). Where Commis* 
sioners, with powers of n Court of Sessions, had given their reasons for 
allowing hail to the respondent, against whom serious charges had been 
framed, and had apparently considered his case to be on the border 
line and the circumstances exceptional, and where tbe amount of 
security bad been fixed at a very high figure, it could not be said 
that the Commissioners bad acted without jurisdiction nr that in 
tbe circumstances there was adequate ground for interference by tbe 
High Court in revision witb Ibe discretion e.Tercised by tbe 
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within which sureties must reside. An order directing an accused per* 
son to produce sureties residing within certain limits(l). 

Extent of sureties 'Jiabilily*. — When an accused person is released 
on bail with sureties, the sureties should ordicarily be' made jointly 
and severaliy liable for the same amount as tbe accused, aod cannot be 
made liable for more. The total of the sums recovered from them must 
DOT exceed this amQunt(2). Where a surety executes a bond for the 
appearance of the accused but no similar bond is executed by the 
accused himself, tbe surety does become amenable to penalties con* 
templated by law in tbe event of his failure to produce tbe accused. 
Tbe two bonds (by the accused and by tbe surety) contain diderent 
uodertakings, and validity of tbe oue does not depend on tbe validity 
of tbe other(3). 

500* (I) As soon as the bond bas been executed, 
Dhchargo from the person for whose appearance it has 
been executed shall be released ; and, 
when he is in jail, the court admitting him to bail 
shall issue an order of release to the officer in charge of 
the jail, and such officer on receipt of the order shall 
release him. 

(2) Nothing in this section, section 496 or sec- 
tion 497 shall be deemed to require tbo leleaso of any 
person liable to be detained for some matter other than 
that in respect of which the bond was executed. 

501. If, through mistake, fraud or otherwise insuffi- 
tq 6t to otiet suieties have been accepted, or if 

mEutbaiiwLa they afterwards beconio insufficient, the 
that first taken is court may issuea warrant ofarrest direct- 
ing that the person released on bail be 
brought before it and may oidorhim to find sufficient 
sureties, and, on his fading so to do, may commit inm to 
jail. 

Scope.— This section applies only to cases where there are sureties 
and where through mistake, fraud or otherwise iDsuOicieot sureties have 
been accepted ; it does not apply to a case where there are no such 
grounds(4). 

Increase of amount of bail. — A Magistrate 'may raise the amount 
of bail required from tbe accused at ao early stage of tbe case, when be 
finds at a later stage that the case is more serious than it appeared to be 
when the order for bail was pafsed(5). 
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fS) SHa Pam r. Cohind Saihai. CO 
P. L. B. 2913-15 I. C. 814—4 J*. \V. B. 
1913 Cr,— 13Cr. L 2. 471 { Pashiruddiri 
T. A’rHp^ror, A. I. R. 1933 All. 837— 
1932 Cr. C. 803-139 I. 0. 330-83 Tr.L. 
J. 782. 
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Time and place must bo stated in bond. — Snb-section (1) of this 
section expressly imposes on Police Officers and courts the duty of 
expressly stating in the bond the condition that the person shall 
attend at the. lime and place mentioned in the bond, and shall con> 
tinue so to attend Until otherwise directed by the Police Officer or 
court as the case may bell). A bond cannot be forfeited for non- 
appearance of the accused when neither time nor p’ace is fixed for 
his appearance(2). But where the surety bond was to the iffect 
that '*we shall produce (or cause to appear) the accused at the 
Sessions Court whenever called upon to do so”, it was held that the 
form was not illegal so as to deprive the judge of jurisdiction on the 
ground that the bond did not specify time aod place in accordance with 
this section(3). 

Forfeiture of bond. — A band is forfeited only if on a strict 
construction the terms expressed in the bond a*e biolcen(4). The 
amount of a bail bond cannot be forfeited in case of failure of tbis 
accused to appear in a court to which the case is transferred r^here 
the obligation to appear in such a court has not been expressly 
specified in the bond(5). Where a surety conditioned that be nould 
be responsible for the continued presence of an accused person at one 
court (Nowadah), it was held that the surety v;as released from 
liability under his recognizance by the permission which the court 
at Nowadah gave the accused, without the surety’s consent, of leav* 
ing that place on business, and also by the subsequent transfer of 
the case to another Court (Gya)(6). A bail bond hy which the 
sureties bind themselves, to be responsible for tbe appearance of the 
accused during the preliminary investigation cannot be forfeited if tbe 
accused abscond after the preliminary inquiry and during the trial 
at tbe Sessions Court(7). If a bail bond binds the surety to pro- 
duce the accused in the coort at Agra, an order of the Magistrate 
calling upon the surety to produce the accused in the court of 
Purnea is wholly illegal, but tbe bail bond is not thereby dis- 
charged(8). But when a person who has been let out on bail 
commits suicide the sureties are discharged from their obligation to 
produce him(9). 

Order directing accused to produce sureties residing within cer- 
tain limits.*~A Magistrate has no authority to lay down any limits 


(1) Nffe V Emvtror, 3 

PunR. 5Sl (seSl-St 1. C. 033-26 Ct. 
L j 329 Ihere la oothiog itIegU lo 
rci^uHns tho nacuied to bind blmaclt to 
Appear from tba date of the cxecutioQ o( 
tbe bail bond on ererj day until the 
case ia disposed of : C M. II C. H. Ayp. 
8(1-2 Weir COl 

(21 /n re CVtaffar Sinqh, (1&85)A. 
W. N. 4i ; sc* Ilailavaram, 9 Weir 
C59, where tbe accused appeared on tbo 
first day of the Inquiry and was ver- 


undertaVIng 

(3) J/on J/o7ian t. Emptror, A-l.It. 

1923C.SQI 

(*) Nga Po Ttn v. Emperor, 23 Ct. 
L.d C8-C5 I.C 410. 

(S) Maunn Ngtr. Emperor. 2 Itasg. 
681-81 I. C.933-26rf. I> J. 8S9 ; fol- 
lowing ShamiudJiit t. Emperor, SO 
C. 107 

(0) Queen T.J/firff LaJI. 13 ^Y, It. 
CV 53. 

(«) Kurremuddeen r. Queen, 0 W. 
R 1 1. 36 

(B) Ems>eror i Parthu Eagal, 49 
A. 625-38 Cr.L. J. f S6-25 A. L. J. 637 
-102 t. C. 654ol9-27 A. 831 
(9) J?e rvioropAaeoJu, 87 il. ItC. 
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CHAPTER XL. 

OF COMMISSIONS FOR THE EXAMINATION OF 
WITNESSES. 

503. (l) Whenever, in the couise of an inquiry, 
■ Whenattena»nce ^ W®-! Of any Other proceeding under 
of witness may be this Code, it appears to a Presidenc.v 
dispenged with. Magistrate, a District Magistrate, a Coni t 
of Session or the High Court that the examination of 
a witness is necessary for the ends of justice, and that 
the attendaiice of such witness cannot be procured 
without an amount of dela 5 ’, expense or inconvenience 
which, under the circumstances of the case, would bo 
unreasonable, such Magistrate or court may dispense 
with such attendance and raay issue a commission to 
I.ra .01 commii. any District Magistrate or Magistrate of 
Bion aod procedom the first olass, withiD the local limits of 
therBoadeM whose jurisdiction such witness resides, 
to take the evidence of such witness. 

(2) When the witness resides in the territories of 
any prince or chief in India in which there is an o£Bcer 
representing the British Indian Government, the com- 
mission may be issued to such officer. 

(3) The Magistrate or officer to whom the commis- 
sion is issued, or, if he is the District Magistrate, he or 
such Magistrate of the first class as be appoints in this 
behalf, shall proceed to the place where the witness is 
or ebail summon the witness before him, and shall take 
dow'n bis evidence in the same manner, and may for this 
purpose exercise the same powers, as in trials of warrant 
cases under this Code. 

(4) Where the commission is issued to such ofilcor 
as is mentioned in sub-section (2), ho may delegate his 
powers and duties under this commission to any officer 
subordinate to him w’hose powers ore not less than those 
of a Magistrate of the first class in British India. 

Scope.— This Chapter confers a wide discretion on the court to 
issue commission for the examination of witnesses but such discretion 
should be sparingly exercised and only in case of real bardsbip and 
jnconveoteoce baviog due regard to tbe prejudice which is likely to be 
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502 . (1) All or any sureties for the attendance and 
DUehaigeofsnre- appearance of a person released on bail 
may at any time apply to a Magistrate to 
discharge the bond, either wholly oi' so far as relates to 
the applicants 

(2) On such application being made, the Magistrate 
shall issue his warrant of arrestdirecting that the person 
so released be brought before him. 

(8) On the appearance of such person pursuant to 
the warrant, or on his voluntary surrender, the Magis- 
trate shall direct the bond to be discharged either 
wholly or so far as relates to the applicants, and shall 
call upon such person to find other sufficient sureties, 
and, if he fails to do so, may commit him to custody. 

Discharge of sureties. — Where a surety applies for a cancellatioo 
of bis bood, under this section, there is, co such thing as bearing the 
application on the merits or dismissing It for default. The presenta- 
tion of the application itself imposes upon the Magistrate the duty of 
issuing a warrant for the arrest of the accused(l). Where a surety 
applies for the discharge of bis bood and the arrest of the accused, a 
Magistrate is not competent to forfeit the bond without first proceeding 
uoder sub-section (2) by issoiog warrant of arrest against tbe 
accused(2). Where a sum of money is deposited in court by a surety 
as bail for the appearaoce of an accused person and tbe latter satisfies 
tbe conditions of tbe bail, tbe court has no further authority to deal 
with tbe amount of tbe deposit but is b«und to return it to tbe person 
who had made the deposit. It has no jurisdiction to direct that tbe 
fine imposed upon the accused person on conviction should be recovered 
out of the deposit(3]. 


(1) In re jinnnt Shivoju 9 Bern. L. (3) liaghunandan t. Emptror, 83 
R. tl65«f>Cr. L 3. 3S3. t.O.C7S-2G t'r. I* J. 113**U 0 L 3. 

^ . SM"l92t 0. 89G : f7irdAari t. Z'mre- 

(91 fiiirmulh S\ng}i t. Emperor, r€>r.C41.C.lS6«»l9A.Ij.J.8S7—2jCr 
95 J.C. 7CS-.97Cr. L.3.BtS, 

Cr. r. 0.~H3 
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should himself present the complaint and be atonce examined on oath 
by the Magistrate. If, however, he elects to call himself to testify to 
matters within his knowledge, he would, as regards such testimony, be 
a witness /or the prosecution, and the issue of a commission for bis’ 
examination under this section would be perfectly ]egal(l). 

Witness residing within court's jurisdiction.— A court is com- 
petent to grant a commission to examine a witness who is within its 
own jurisdiction. There is nothing in the language of this section to 
prevent such a course being taken(2). It is doubtful, if a Presidency 
Magistrate in the Town of Calcutta has power to issue a commission 
under sections 503 to 307 to examine a witness residing within bis own 
jurisdiction ; but there is nothing in the Code to prevent a Presidency 
Magistrate examining a witness within his jurisdiction nt some place 
other than the court-house(3). 

Expert witness.— An Assistant Mint Master of the Calcutta Mint 
is an expert witness with regard to coins and instruments for coining 
and a Magistrate does not act illegally in allowing him to be examined 
on commission .instead of insisting his personal attendance(4). But 
where an expert witness appears to be the principal witness in the case 
his examination on commission should not bs granted(5). 

What are or are not proper grounds for issue of commission. — 
As regards 'the grounds on which a criminal court may issue a com- 
mission to examine a witness living within its local limits in ordinary 
cases the provisions of O. XLVI, r. 1 of the Civil Procedure Code may 
be accepted as n safe guide(6). The issue of a commission for the exami- 
nation of an important wiioess, such as an eye-witness, in a serious 
criminal trial is not desirable and should be adopted for the most 
cogent reason5(7]. Sections 503 and 505 should be used sparingly and 
only in the clearest possible case. In a criminal prosecution above all, 
the witnesses should be examined io open court, giving an opportunity 
for the accused to examine them and it is only in those circumstances 
which are stated in ss. 503 and 506 that an order directing examination 
of witnesses on commission can be made. The mere fact that a person 
is temporarily ill, is not a ground for allowing him to be examined on 
commission(8). 'If a witness is uoable to attend the court owing to 
illness (e.g., weak heart and a painful ioiernai malady the proper course 
for the Magistrate would be to first ascertain whether it would be 
possible for the witness to come to coat( within a reasonable time ; and 
if not possible, then the Magistrate will have to reluctantly come to the 
conclusion that his evidence should be taken on commtssioD(9). 


(1) SorhDyal v. J'mpress. 10 P. R. 
1690 Cf. 

(3) Emp'ess r. JJal Gangadher 
Ttlah. C R. ?85 (387)-C Ind Jor. 482 

(3) Hem Commari x Empre$t,^i 
C. 6S1-1 0. W. N.233. 

(4) Ci7/i ». Empetor, 89 I. 0, 818-9 
O.W.N.377-12 O. \Y. N. 497— A, I. B. 
(1935) O. 61C-2CCr.L. J 1233. 

(5) lileGrolh t. liraehis, 12 Cr. Ii. J. 
Cl-9 I. C.817-{10n) >t. W. N,P7-0 
M. L.T.831 


(8) Muhammad Shnfl ▼. Emperor, 
A.I. B. 1933 Pat. 313—13 r.»l. L.T. 315 
—93 Cr. U J. 942-140 I. C,291. 

(9» Jamurina Smgh Emperor, 8 
r»t. C91 (604). 



S. 503.] COM.«[S3ION3 FOR EXAMINATION OP WITNESSES 1795 


thereby caused to the oppoaent{l). The taking of evidence on com* 
mission in criminal cases is anknown to English practice, and ought, 
in this country, to be most sparingly resorted to*— only in extreme 
cases of delay, expense or inconveDience(2). The issue of a commis* 
Sion to examine a witness is cot very satisfactory mode of proceeding 
either in civil or criminal cases. On the one hand the court has no 
opportunity of notint* the demeanour of the witness and on the other 
of controlling irrelevant and unnecessary or harassing cross examination 
of the witness(3). It would appear that the courts have no power to 
issue a commission out of the jurisdiction, except in cases provided for 
by this section itself(4). There is no provisioo for taking evidence by 
commission in foreign couotries(S}. 

In the course of inquiry, etc.— An application for commission 
applied for by the prosecution, during the trial and after jury bad been 
sworn, was refused on the ground that the trial and commission could 
not go together(6]. 

Presidency Magistrate, District Magistrate, Court of Session or 
the High Court. — If an inquiry, trial, or other proceeding is pending 
before a Presidency Magistrate, District Magistrate, Court of Session 
or the High Court, then the court cooceroed may, if it tbioks fit, make 
an order under tins sectiou. If. however, the proceedings are pending 
ID the court of any Magistrate not beiog one of those specified in this 
section, then the procedure to be followed is as provided in s. 506(7). 
But an officer appointed as Additional District Magistrate and authorised 
to exercise all the powers of a District Magistrate as cootained in 
Scb III, part V (18) of the Code Is empowered to issue a commission 
under this section for (be examioatioo of a witness within bis own 
]urisdiction(S). But s. 10 of the Malabar (Restoration of Order) 
Ordinance (I of 1922) read with this section does not give a special 
Judge acting under the Ordinance power to issue a commission for the 
examination of witaesses(9). 

Examination of a witness. — ^This section authorises the examina* 
tion of any "witness" which includes a compIainant(lO). But a 
District Magistrate is not entitled to issue a commission under this 
section, for the examination of the complainant as a complainant under 
8. 200 of the Code, inasmuch as (i) s. 503 relates to commissions for 
the examination of witnesses and in the preliminary stages of the 
proceedings. A complainant is not a witness, and (ii) under 
ss. 198 nnd 200 of the Code, the Magistrate is not entitled to take 
cognizance of offences except upon a complaint. The complainant 


(1) VwhnooT. DipChand, 6 A. I. 
Cr. K 4GG. 

(3) Boo remarks of SlralRbt, J , is In 
re t’arid tin riissa, 6 A. 03. 

(3) T’whrioo v. Dtp C/io«d, 5A. I. 
Cr. n. 4fC. 

(4) i'mpfeM f. Mforga Cheilt/, 6 B. 
SSS. cited in Abdul Gam i. Dmpercr, 
49 n 878->37 Cr. I> J. U4-S7 Bon L. 
R 1373. 

(5) Corjyorol Alien t. Ktnperor, 10 
Cr L 3. 671. 


(CjAmpreM* /oeoi. 19C. 113. 

(7) Khan CAanif t. Gomibai, 14C I. 
r. 203— A. I. B. 1933 B. 279-(l933) Cr. 
C»».952-eR. 8 CO--S5 Cr. L J.I3 (1). 

(81 Bahadur AJi r. Smperor,73J. 
C. 610-1W3 Lah. 159-34 Cr. L. 3. 
C33. 

»9) In re Ai/arrali Polior, 45 U. L. 
J. 805-13 L. W. 890, 

(10) An/r«rori Debt r. Kithori 
ifehan, 43* C. 19— iS C. Vt. N. 1030. 
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Magistrate might arrange to exatniae a gos/za woman as a witness at 
some other place than the coart>bouse(l). But it cannot be held as a 
general rule that purda»ashin ladies whose evidence is required in 
criminal trials are to be allowed to compel the court to examine them 
at some other place than the court-house itself(2). So, where a 
Presidency Magistrate refused on the ground of want of jurisdiction, to 
grant a commission for the examination o\ purdanashiu lady, but offered 
to take her evidence in bis court when cleared for the purpose, or in his 
private room, and she applied to the High Court for a commission to be 
granted, or for such other order as it might deem proper, the High 
Court directed that if the lady would take a house or suite of rooms not 
far from the Magistrate’s court, and pay all the costs which the Magis* 
trate deemed reasonable and proper, be should not enforce her attend- 
ance in court, but examine her in the place so appointed, in the pre- 
sence of the parties cencerned and in the manner in which purdattashitt 
ladies are ordinarily examiDed(3). A pardatiashitt comphinnat may be 
examined by commissioo under thissectioo(4). But in the case of Fart'd- 
un-fzi5sa(5) there was a prosecution for defamation, and Straight, J*, 
was of opinion that the fact of the witness beioga person who bad set the 
criminal law in action materially altered her position in considering 
whether a commission should issue, and directed the Magistrate that if 
the complainant, whom it was sought to examine on commission, was 
found to be a purdattashin lady, and if she elected to attend and 
support her charge, to allow her to be brought into bis room in the 
court-house in her palki, or to make such other arrangements as might 
enable her to remain in ft, and strictly preserve her privacy, and to 
subject her to the least inconveoieoce or annoyance for the purpose of 

recording her evidence according to law in the presence of the accused 

after identification by some approved witness. In n prosecution under 
s. 498, Penal Code, where the identity of the woman, alleged to have 
been enticed, is in question and the accused insists on issuing a 
commission for her examination on the ground that she is married to a 
zamindar who observes purdab, the better course is instead of issuing 
commission, the woman should be examined by the Magistrate in cham* 
bers(6). The mere fact that a woman is the daughter of a prostitute >3 
insufficient to show that she is not a lady. If she has 

been married to a respectable person, in whose family women observe 
purda, she is entitled to be treated with respect, despite her lowly 
origin!?). 

Sub-section (2).— British courts have no authority to issue a pro* 
cess against any foreign Prince, even when he chooses to reside witbm 
British dominions and the jarisdiction of the court, and therefore, such 
prince cannot be examined on commission under sub section (2)(8). 


Ill u weir. 

(3) In re Basant Bihi, 12 A 60 (72) 
^(1660) A. W N. S02. 

(3) Hem Coinvjari t. Empreti, 21 
C. 661. 

«) Ab^auettcari Debi t. Ktsh^rt 
Mohan. 42 C 10-23 1. C 700=18 C. 
\V. N. 1010- 16 Cf. L. 3. 318. 

{6) 6 A. 03. 


(B) Muhammad r. Baeho, i- 
1330 8. 66 -(1930) Cr. 0. 391=120 
618=31 Cr. L.J. 116. 


I. n. 
I. 0. 


(7) Abdul Ghafur t. Emperor. 
Ct.lj.3. 3=11 P. W. B. 1913 Cr.“lS 
C. 147. 


(B) Biuati Sinalt r. Mvltammad 

Akram, A. 1 B. 11-33 N»g 230 
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Delay, expense or inconvenience — This section empowers a 
District Magistrate to issue a commissioa for the examination of a wit- 
ness whose evidence is necessary if bis attendance cannot be obtained 
without unreasonable expense. It may be that the issuing of commission 
would not result in a saving of time(l). The power to issue a commis- 
sion should be sparingly resorted to and ought not to be adopted 
save in extreme cases of delay, expense, or iaconvenieoce(21. This 
section directs that a Magistrate should be satisfied before the issue 
of a commission, that the examination of a witness is necessary 
for the ends of justice quite apart from any question of the convenience 
of the witness or where the witness resides. Inconvenience to wit- 
nesses is no ground allowed under this section(3). In criminal cases 
the issus of a commission Is a most unsatisfactory course of proceeding 
and one dangerous to the interests o( the prisoner(4). 

Public interest — Where a Government servant who had executed 
a recognisance to appear at an ensuing criminal sessions, when called 
upon to give evidence, was transferred to a very distant place, before 
the date of the bearing of the case, and the Government on his liehalf, 
applied for a commission to take his evidence before bis departure on 
the ground that he could not with due regard to public interest, be 
present at the trial, it was held that the application should be granted 
and the commission should be aUowed(5). 

Pardanashin lady.— In the case of Hurro SoonderyiS) it was said 
by the court (Ainslie and Broughton. JJ.) that a pnrdanttshin lady 
has a right, as a winess in a criminal case, to be exempted from 
personal attendance at court and to be examined on commission. But 
this view was not accepted by the Allahabad High Court, where it was 
held that pardanaihiit women were not of right exempted from personal 
attendance at court, but that the word 'incooveoleoce,* in this section 
empowers the courts to allow examination by commission in criminal 
cases, where a witness, according to the customs and manners of the 
country, ought not to bs compelled to appsar in public(7). Although it 
cannot be laid down that any purdatiashin lady can claim exemption 
from personal attendance as of right, it has been held that in special 
cases such an exemption may be nilowed(8). An application under this 
section, by a purdaiiashin woman summoned as a witness in. a 
Presidency Magistrate's court, to be examined by commission on tbe 
ground that bet appearance in the court would cause degradation to her 
was allowed on the grounds that she lived near the court house, that 
she had volunteered, to pay tbe expenses of tbe commission, and that 
the opposite party did not require her personal attendance. Out tbe 
court objected to the word “ degradation “ used in tbe pstition(9). A 


(1) Pnrtna Xand r. Ktnptror, 81 1. 
0.110*« L»h.L J. &33-IUi3 Lab 7S 
-SSCr.Ii. J. C52. 

(Si In re Faridunnitsa, S .V 
(1802) A \V. N. 181 

(3) Ktniirets v. UurKt, C A, 31is4 A. 
W.N. (1830 55. 

(4) Kmpresi ». C’oimrel. 8 C. 803. 

(5) Kmpress v. Uat Uangadhar 


Tifalt. 6B 835. 

(6) 4 C. 20-3 C L. It 03. 

(7) In re Farid uii Xiua, S A. 08. 
(S) In re Darfint Pibi, 13 A. CD 

Ghulam liakia ▼. Xtar Ali, 19 P. 
K. lojj Ct - tea P. U it iftW 
(9) In re Dtn Tanni liebi, IS C. 
775. 
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(1-A) When a commission is issued under this 
section to a Chief Presidency Magistrate, he may 
delegate his powers and duties under the commission to 
any Presidency Magistrate subordinate to him. 

(2) Nothing in this section shall be deemed to affect 
the power of the High Court to issue commissions under 
the Slave Trade Act, 1876, section 3. 

Amendment. — Sub>sectioa (I*>4) has been added by section 137 or 
Act XVIIl of 1923, By this sub section provision has been made fof 
tbe delegation of tbe powers and duties of a Chief Presidency Magis* 
trate to a subordinate Presidency Magistrate. 

505. (1) The parties to any proceeding under 
Patties may ex- this Codc in which a commission 19 issued, 

amine witnesses. jjiay respectively forward any inter- 
rogatories in writing which the Magistrate or -court 
directing the commission may think relevant to the issue, 
and the Magistiate or officer to whom the commission is 
directed or to whom the duty of executing such commis^ 
sion has been delegated, shall examine the witness upon 
such interrogatories. 

(2) Any such party may appear before such Magis- 
trate or officer by pleader, or if not in custody, in person, 
and may examine, cross-examine and re examine (as the 
case may be) the said witness. 

Amendment. — The words “or to whom the duty of execuling such 
commission has been delegated " have been inserted in sub-sectioo (I) 

ID view of tbe addition of sub-sectioo (4) of section 503 and sub-section 
(I'A) of section 504. 

Examination of witnesses by interrogatories — The accused cay 
examine tbe witnesses by interrogatories under this sectionfl). It is 
open to him to refrain from putting iu any interrogalorieswben the com- 
mission is first issued, and to apply at a later stage, for re-issue of tbe 
commission together with bis cross-iDterrogatories(2}. 

506. Whenever, in the course of nil inquiry or a 
Powcrot proTin- trial Or any othoF proceeding under this 

dal snbordinato Code before any Magistrate other than a 
for IsSQool commis^ Presidency Magistrate or District Mngis- 
trate, it appears that a commission ought 
to be issued for tbe examination of a .witness whose 
Gvidonco is necessary for the ends of justico, and that 
the attendance of such witness cannot bo procured 


(1) SartVycl j.^mpreu, lOP. B. 
iK/COr. at p.a7. 


( 8 ) Dcmlrain v. Somttvar, A.J. B. 
1831 O. C09-S8 0. W. Jl. CIS— 58 C. L. 
J.87T**C1 0. 811-163 1. C. 1006. 
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Sub-section (3). — Once a commissioa bas been issued by a 
District Magistrate or by one of the otber courts mentioned m this 
section to an ofHcer representing tbe British Indian Government in the 
territory of a Prince or Chief it is tbe duty of tbe latter to proceed where 
tbe witness IS, or to summon such witness before him and to take down 
bis evidence, or to delegate bis functions under the commission to any 
officer subordinate to him and competent to execute tbe commission; 
and sucb officer bas no option to decline to execute tbe commission on 
tbe ground of inconvenience or some otber similar reason(l). It is 
inconceivable that officer representing tbe British Government in 
such territory of a Prince or Chief has no power to compel tbe attend- 
ance before him of witnesses residing in such territory. If it is so then, 
the Government must consider the question of either securing such 
powers or of repealing this section, as it authorises criminal courts to 
issue commissions to such officer and it is unfair to all concerned that 
sucb courts should be expected to pass orders which they caonot 
enforce(2). 

Evidence taken on commission in Nepal . — Where evidence of 
certain witnesses in Nepal is taken on commission, tbe onus lies 
on those who rely on that evidence to approximately establish that 
Nepal comes within India as defined by s. 3(27) of the General Clauses 
Act and on their fading to do so the conviction must be set aside(3}. 

Sub-section (4}.^Tbis sub-section was added to tbe Code in I90S. 
Id tbe absence of any provision sucb as is contained in ibis sub-seetioo 
it was held that tbe resident of Gwalior was a person to whom tbe 
provisions of thissection applied and that if a commission was issued to 
him in accordance with law he was bound to execute sucb commission 
and could not delegate his fuoctioos as commi$sioDet(4}. 


Commissioners' powers to make a complaint for the prosecution 

rf a ‘v-t-i-'i .-I- r* — • . jJjIj ggg. 

‘ . . “ . . ■ witness 

“ meaning 

of s. 193 and cannot make a complaint. Tbe proper authority to 
make a complaint for tbe prosecution of tbe witness for perjury is tbe 
court which issued tbe commissioo(3). 


504. (1) If the witness is within the local limits 
„ , , , of the jurisdiction of any Presidency 

Commission in nr • i. f ^ 

cnso of witness Magistrate, the Magistrate or court 
issuing the commission may direct the 
encj own. gamo to such Presidency Magistrate, who 

thereupon may compel the attendance of, and examine, 
such witness as if ho wore a witness in a case pending 
before himself. 


(1) Silandar t. Croim. 0 L»h.8*T— <3) Sanglir » £*mp«-or. T C.W. N. 

39 Cr. n J. 30J— lOG I. C.791-A.I, B. C3S 

10}9 Lab 76’*S00. 1*R 1E3. (4) Empress t. i/ahpoJ Stnoh, 

(1896) A. W. N. 106. 

(a) Silandar ». Emperor, USI. C- (8) Aaacfat ^/it. Emperor, CCr,!., 
613-llLftb U J.S'0-19a9L.lQ4. J.ICO-II C. W. X.909. 
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507- (0 After any commission issued under sec- 
Eetum of com- tion 603 or section 506 has been duly 

mission. executed, it shall be returned, together 

with the deposition of the witness examined thereunder, 
to the court out of which it issued ; and the commission, 
the return thereto and the deposition shall be open at all 
reasonable times to inspection of the parties, and may, 
subject to all just exceptions, be read in evidence in the 
case by either party, and shall form pait of the record. 

(2) Anj’ deposition so taken, if it satisfies the condi- 
tions prescribed by section 33 of the Indian Evidence 
Act, 1872, may also be received in evidence at any subse- 
quent stage of the case before another court. 

Issue of fresh commission for cross-examination of witnesses 
is competent. — This section provides for tbe inspection of depositions 
taken on commission, and tt is open to a person accused in a warrant 
case, to refrain from putting in any interrogatories when the commission 
is first issued, and to apply at a later stage, (that is to say after be has 
inspected the deposition taken on commission and after charge has been 
framed against), him for re-issue of the commission together with bis 
cross-in terrogatories(l). 

Sub section (2).— This sub-section was added to tbe Code to 1898. 
Under tbe Code of 1882 it was held that evidence taken under a com* 
mission issued by a Presidency Magistrate during the course of an 
inquiry before him could not be used iu evidence at tbe trial before the 
High Court, and further that upou tbe facts before tbe High Court it 
was also inadmissible under s. 33 of tbs Evidence Act(2). Evidence 
taken upon a commission by au order of a Presidency Magistrate would 
not be admissible, in tbe trial of tbe case before tbe High Court, except 
wnere it can be shown that such evidence was taken under an order by 
tbe High Court itself, or that i( was admissible under s. 33 of tbe 
Evidence Act(3). Evidence on commission was held to have been 
rightly received on tbe trial of a seaman for an offence committed on tbe 
high seas(4). 

508- In every case io which a commission is 
Adjoarnment of issucd under secfcioD 603 or section 606, 

inquiry or trial. tlie inquiry, trial or other proceeding 
may be adjourned for a specified time reasonably sufiS- 
oient for the execution and return of tbe commission. 

It would not be proper to stop a trial to issue a commission after 
tbe Jury have been sworn, aud whitest the trial is proceeding. It would 
lead to great difiSculties and to considerable iocoovenience. The court 
cannot risk the danger of granting an adjournment and allowiug tbe 
Jury to scatter(5). 


(l) Dombrain v. Somestcar.A. Lit 19 B. 7t9. 

^-1, ..nn^-oo TTf >T j3j Empress y. Dabee Pershad.o 

0. 632. 

(4) impress v. Barton, 16 C.23fl. 

(6) Empress v. Jacob, 19 C. 113 (122;, 



$. BCG.l COMMISSIONS FOB THE EXAMINATION OF 1801 
WITNESSES 

wifchout nn amount, of delay, expense or inconvcnienco 
which, under the circumstances of th.e case, would bo 
unreasonable, such Magistrate shall apply to the District 
Magistrate, stating the reasons for the application ; and 
the Distiict Magistrate may either issue a commission in 
the manner hereinbefore provided or reject the appli- 
cation. 

Pr-.-*- ff t-' f-. commis- 

• . • . MaRistrata 

‘ • • . * . • , adore to be 

• ■ • • ” ■ Id apply to 

the District Magistrate atating the reasoos for the application and the 
District Magistrate may either issue a commission 'in the manner 
provided or reject the appHcation(l). But there is no juiisdiction to 
make an order for the issue of commission except on a reference by the 
trying Magistrate under this seciioo(2). Any party who has a case 
pending in the court of the Bench Magistrates and desires that his 
• ■ * ‘ ‘ ‘lould move the Bench 

“ in the manner stated 

, I this request, the party 

aggrieved will have his remedy by an application in revisioofS). 

Sparing exercise of powers under ss. 503 and 506. — 
Sections S03 and S06 should be used sparingly and only ID the clearest 
possible case. In a criminal prosecution above all the witnesses 
should be examined in open court, giving an opportunity for the 
accused to examine them and it is only in those circumstances which 
are stated in sections 503 and 506 that an order for their examination 
on commission can be made. The mete fact that a witness is tempor* 
arily ill is not a ground for allowing him to be examined on cotnmis> 
Eion(4). Under this section mere expense is no ground for the exami* 
cation of a material witness on commission but if the court finds that 
the examination of a witness in court will entail urreasonahle and 
heavy expense and great inconvenience to one of the parties and the 
public, it has power to order the issue of a commission for bis examina* 
tionfS). A Magistrate is not bound to issue a commission for the 
examination of a witness, under this section, be is of opimoa that the 
evidence of that witness is not necessary for the ends of justice(6). 

Pardamshin ladies . — Though Patdanashin women and ladies, who 
lead a life of seclusion, cannot claim as a matter of course to be examined 
on commission, the court should issue commission for their examination 
in cases where their presence in court is not absolutely cecessary(7]. 


13 r«l L T. Si5-A. I. n. 1933r*t 
9l2-S3Cr.I. J 011-140 l.C. 391. 

(5) Got/. T. Upend' 

ra A'qIA. U I**! U T. Wl. 

(6) X>i>io6an///»(i T. //a«an /Ifi, 134 I, 
C. 825^3 U \Y. N. lOSS—31 Cr L. J 
C45. 

(7) CfOtm ». Chairanlxii. 9 Cr. 1 ,. 7 
SI9. 
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507 * (0 After any commission issued under sec* 
Eeturn of com- tion 603 OF section 606 has been duly 
“ission. executed, it shall be returned, together 

with the deposition of the witness examined thereunder, 
to the court out of which it issued ; and the commission, 
the return thereto and the deposition shall be open at all 
reasonable times to inspection of the parties, and may, 
subject to all just exceptions, be read in evidence in the 
case by either party, and shall form pait of the record. 

(2) Any deposition so taken, if it satisfies the condi- 
tions prescribed by section 33 of the Indian Evidence 
Act, 1872, may also be received in evidence at any subse- 
quent stage of the case before another court. 

Issus of fresh commission for cross-examination of witnesses 
is competent. —This section provides for the inspectioo of depositions 
taken oa commission, aod it is open to a person accused in a warrant 
case, to refrain from putting in any interrogatories when the commission 
is 6rst issued, aod to apply at a later stage, (that is to say after be bas 
inspected tbe deposition taken on commission and after charge bas been 
framed against), him for re-tssue of tbe commission together with bis 
cross«interrogatories(l). 

Sub section (2).— This sub-section was added to tbe Code in 1898. 
Under the Code of 1882 it was held that evidence taken under a com- 
mission issued by a Presidency Magistrate during tbe course of an 
inquiry before bim could not be used in evidence at the trial before the 
High Court, and further that upon tbe facts before tbe High Court it 
was also inadmissible under s. 33 of tbe Evidence Act(2)> Evidence 
takeu upon a commission by au order of a Presidency Magistrate would 
not be admissible, in tbe trial of tbe case before tbe High Court, except 
where it can be shown that sucb evidence was taken under au order by 
tbe High Court itself, or that it was admissible under s. 33 of the 
Evidence Act(3). Evidence on commission was held to have been 
rightly received on the trial of a seaman for an oSTence committed on the 
high S8as(4). 

608 . In every case in which a commission is 
Adjourcment of issued under sectloD 603 or section 606, 
luqniry or trial, the iuquiiy, trial or other proceeding 
may be adjourned for a specified time reasonably suffi- 
cient for the execution and return of the commission. 

It would not be proper to stop a trial to issue a commission after 
the Jury have been sworn, and wbilest the trial is proceeding. It would 
lead to great difficulties and to considerable inconvenience. The court 
cannot risk tbe danger of granting an adjournment and allowing tbe 
Jury to scatter{5). 


(1) Vombrain v. Sofnesu!ar,A. LB 
1031 C. C98*"38 0 W. N. 673=59 O.L J. 
877—01 C 821=152 1. 0.1005. 

C2) impress v. Jacob, 19 C. 113; 
followed ia Empre^i v. Xtam Chandra, 


19 B. 719. 

(3) Empress v. Dabee 
O. 533 

(4) Empress'!. Barton, 
(6j Empress v. Jacob, 19 


Perthad, 6 

16 C. 238. 

C. JJ9 {122;. 
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CUAPTER XLI. 

SPECIAL RULES OF EVIDENCE. 

509. (1) The deposition of a Civil Surgeon of 
Deposition ol other medical witness taken and attested 
niodicai witness. a Magistrate in the presence of the 

accused, or taken on commis.siou under Chapter XL, 
may be given in evidence in any inquiry, trial or other 
proceeding under this Code, although the deponent is 
not called as a witness. 

(2) The court may, if it thinks fit, summon and 
Power to sum- Qxamino such deponent as to the subject- 
mon medical wit- matter of his deposition. 

ness. 

Medical evidence. — Tbe only opioloo of the Civil Surgeon which 
can be coosidered io judicially dealing with tbe case is an opiniou 
expressed by btm when examined as a witness under tbe usual tests to 
which witnesses are subjectedfl). Io this case in referring tbe case the 
Sessions Judge forwarded a copy of a letter received by him from tbe 
Civil Surgeon, and expressing ao opinion as to tbe nature of tbe wound 
inflicted upon tbe person, of causing whose death tbe prisoner bad been 
convicted, and it was held thdt tbe coutt could not receive or in any act 
upon this extta-judicial matter. Where n Medical Oflicer who has 
given a certificate as to the cause of death of a deceased person is subse> 
quently examined as a witness, it is not sufflcient to ask him merely to 
attest tbe accuracy of tbe statements made in the certificate. Such 
certificate being in itself no evidence, tbe witness should be examined 
directly as to the cause of death, character of tbe wounds, symptoms, 
etc (2). A certificate of a Professor of Anatomy at a Medical College, as 
to the identity of certain bones submitted to bim, is not per se admissible 
in evidence at a criminal trial apart from special authority likes. ilO, 
Cr. P. C. The certificate must be proved by examining the Professor as 
a witness(3). Tberepottofa medical officer not given on oath is not 
evidence and cannot be used under this sectioa(4). But a Medical 
officer, in giving evidence, may refeiesh his memory by referring to a 
report which he has made of bis post-mortem examioation(5). Where 
certain accused was discharged by the District Magistrate, and tbe 
Chief Court issued a notice to show cause against further inquiry, the 
order referring to a discussion of tbe case with tbe Civil Surgeon, 


(1) /n re lyaniiVnclifiri, B C. 811 ( 9 l 3 j 

E>io C. 1. U. 11. . , 

(3) Re Venkatro>/adu, 3 Weir CS3, — , • 

too 

IS) A/n/rt T. Kiiijvror, t7 B. 

71*3IIli>in L. B frOJ“»ij Cr. L. J 3SO 15) Hasfioni SiitgJij. ^mvreu,90t 
—81 I, C. 613— 19J3 B. 183. 4U-1I C. L. H. WJ. 
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Lahore, and on the beariog the accused produced the opinions of a 
number of medical experts supporting the opinion of the Assistant 
Surgeon in the case, it was held that these opinions or the opinion of the 
Civil Surgeon were not admissible(l}. 

Taken and attested by a Magistrate in presence of the accused. 
— The exaraloation of a medical witness taken and duly attested by a 
Magistrate, though it may be given in evidence in any criminal trial 
under s. 223 of the Code, must, in order to be admissible against any 
individual accused person, have been taken in the presence of the accused 
persoQ(2}. In taking and attesting the deposition in the presence of the 
accused the Magistrate should, by the use of a few apt words ou the 
face of the deposition, make it apparent that he has done so(3). S. 80x)f 
the Evidence Act will be of no assistance in a case under this sectiou, 
where there are "no statements as to the circumstances under which the 
deposition was taken purporting to be made by the person signing it,” 
but if the Magistrate records a statement at the foot of the deposition 
to the effect that the deposition was taken and attested by him 
in the presence of the accused and signs such statement, the court 
would be bound under s. 80 of the Evidence Act, to presume that 
such statement was true, and to admit the deposition under this sec- 
tion(4). Before the deposition of a medical witness taken by a 
committing Magistrate can, under this section, be given in evidence at 
the trial before the Court of Session, it must either appear from the 
Magistrate’s record or to be proved by the evidence of witnesses to have 
been taken and attested in the accused's presence. It should not merely 
be presumed, under s. 114. illustration (c) of the Evidence Act (I of 
1872} to have been so taken and attested(5). The evidence of a medical 
officer, gives before a committing Magistrate is not admissible 
in the Sessions Court when the committing Magistrate does not certify 
that the evidence was given in the presence of the accused(6). Failure, 
however, to append certificate in the prescribed form has not the effect 
of making the evidence of the medical witness recorded by the 
committing Magistrate inadmissible if it otherwise appears that the 
statement was recorded and attested by the Magistrate in the presence 
of the accused(7). The statement of a medical witness, if only taken 
and attested by the Magistrate in the presence of the accused, is admis- 
sible as evidence in the Sessions Court although the medical witness is 
not himself called. It ought, therefore, to be recorded with utmost care 
and accuracy(8), and not in an untidy, slipshod and illegible 
fasbioD(9). 

Magistrate inquiring into the case.-^It is not necessary that 


(1) Mir Abdulla v. Crown, 215 P. L. 
R. 1910*8 1.0. 1014=*llCr,r/. J 751. 

( 2 ) Empress v. Jhubboa, 8 0- 739 ; 
Kachali Hari v. Empress. 18 0. 129. 

' (3) Empress y. Pohp Singh, 10 A. 
,174. 

(4) Kaehali Hari v. Empress, 18 
O 179 

(5) Empress y Riding, 9 A. 720— 
‘le87A.^Y.N. 228. 


(6) Bajrangi v. Empress, 4 0. W. N. 

49 

(7) Nawnh y. Etnptror, A. 1. B. 
1933 Lfth. 131=143 I 0 677=34 Or. L. 
J.443. 

(8) Bharat y. Emperor, 20 O. C. 61 
~18Cr, L. J 380-38 1.0 764. 

(9) Baldeo v. Emperor. 19 0. 0. 239 
"•18 Cr. L. 105(105). 
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CUAPTER XLI 

SPECIAL RULES OF EVIDENCE. 

509. (1) Tho deposition of a Civil Surgeon of 
Deposition of Other inedical witness taken and attested 
medical witness. by a Magistrate in the presence of tho 
accused, or taken on commission under Chapter XL, 
may be given in evidence in any inquiry, trial or other 
proceeding under this Code, although the deponent is 
not called as a witness. 

(2) The court may, it it thinks lit, summon and 
Power to sum- examine such deponent as to the subject- 
mon mpflicai wit- matter of bis deposition. 

□esa. 

Medical evidence.— The only opioioo of the Civil Surgeon which 
can be considered in judicially dealing with the case is au opinion 
expressed by him when examioed as a witness under the usual tests to 
which witnesses are subjected(l). In this case in referring the case the 
Sessions Judge forwarded a copy of a letter received by him from the 
Civil Surgeon, and expressiog ao opiuioo as to tbe nature of the wound 
inflicted upon tbe person, of causiog whose death tbe prisoner bad been 
convicted, and it was held tbdt tbe court could not receive or in any act 
upon this extta-judicial matter. Where a Medical Officer who has 
given a certificate as to the cause of death of a deceased person is subse* 
guently examined as a witness, it is not sufficient to ask him merely to 
attest tbe accuracy of the statements made m the certificate. Such 
certificate being m itself no evidence, tbe witness should be examined 
directly as to tbe cause of death, character of the wounds, symptoms, 
etc.(2). A certificate of a Professor of Anatomy at a Medical College, as 
to the identity of certain bones submitted to him, is not per se admissible 
in evidence at a criminal trial apart from special authority likes. 510, 
Cr. P. C. Tbe certificate must be proved by examining tbe Professor as 
a witness(3). Tbe report of a medical officer not given on oath is not 
evidence and cannot be used under this section^). But a Medical 
officer, in giving evidence, may refeiesh his memory by referring to a 
report which he has made of his post-mortem examioatioo(5}. Where 
certain accused was discharged by the District Magistrate, and tbe 
Chief Court issued a notice to show cause against further inquiry, the 
order referring to a discussion of tbe case with tbe Civil Surgeon, 


(I) In re Samiruddin, 8 C. 911 (3191 
•=10 C. L R. 11. 

(9)ife Venkalroi/adu. 3 Writ 659, 

cco 

(3) Aftifu J/mioji V. Emperor, 17 B. 
71-21 Horn L. R t03-2G Cr. L.J329 
— bl I. C. 613—1923 13. 183. 


(I) In re Chintamonee Kye, II W, 
R.Cr. 9; /n re ^'nmirud Din. 60.911 
—IOC. h. 11.11; Queen T. .famines 
Dome, II \V. R.Ct. 35. 

15) IJagfiOni Stngli t . Empress, 9 0, 
455-11 C. L. R. 559. 
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on this matter should be calledCl). It would be unreasonable to 
expect the Jury to convict if a proper exposition and explanation 
of the medical evidence is not given viva voce by a doctor wbo can 
deal with the matter and satisfy the Jury(2). In a case depending 
almost entirely upon medical evidence, the evidence of the Civil 
Surgeon before the Magistrate should not be tendered or accepted 
as evidence(3). In a trial for murder, in which the soundness of the 
accused's mind was in issue, the Sessions Judge, after closing the 
case in open court and taking ibe opinions of Assessors, reserved 
judgment and subsequently held interviews with, and received a 
letter from the Civil Surgeon as to the mental condition of the 
accused, and it was held that the action of the Judge in discussing 
the condition of the accused’s mind out of court was illegal m such 
cases, and the Civil Surgeon ought to have been examined as a 
witness(4). 

510 . Any document purporting to be a report 
Beport of Chem- Under the hand of any Chemical Bx- 
leal Ezatoiner. amioer Of Assistant Chemical Examiner 
to Government, upon any matter or thing duly sub* 
mitttid to him for examination on analysis and report in 
the course of any proceeding under this Code, may he 
used as evidence in any inquiry, trial or other proceed- 
ing under this Code. 

Report of Chemical Examiner.— Under this section any document 
purporting to be a report under the band of a Chemical Examiner 
upou any matter duly submitted to bim for examination and report 
may be used as evidence io any inquiry, trial or other proceediDg(5). 
It can hardly be open to the courts to render this section nugatory 
by refusing to attach any weight to the reports of Chemical Examiner 
even though he is not examined. If they are not to have any weight, 
there would be no object to making them admissible in evidence. 
The intention of the legislature is that they should have the 
same value as they would have if they were formally proved 
by sworn testimony(6). The case of Happu v. Etitperori?) is 
not against this view. In that particular case it was sought to he 
proved by report of the Chemical Examiner that a lethal dose of 
arsenic had been administered and the learned Judge held, as he had 
every right to bold, that tbe report could uot be accepted unless 
the Chemical Examiner was subjected to cross-examination especially 
in view of the delicate nature of the process (Marsh Berzelius) 


(1) Emperor v. Dehendra Narayan, 
6G 0. 656-33 O. W. N 632=30 Cr.U J. 
1031—119 1 0.378=1929 0.241. 

(2) Ibid. 

(3) lie Jilanlapanipalla, 2 Welt 660. 

(4) Empress Jia Lai, (1889) A W. 
N. 161. 

(8) Waii Muhammad v. Emperor, 
$3 1. 0. 901=21 A. L. J. 869-9 O. & A. 


!>. R 994-1914 A. 193-26 Or. L. J. SCO 
=1*. R 5 A. 9 Or 

(6) AUhan Biii ▼. Emperor, A. I. 
E. 1934 Leh. ISO (2)=16 L 310-152 
I. a 206=31 Or L J. 14-37 P. L. R. 
67. 

(7) A. 1. H. 1933 AU 837—1461. C. 
10S9. 
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the evidence of a medical witness in a criminal case should be taken 
before the Magistrate(l). Where there is sufficient /{icic evi- 
dence to warrant a commitment to the Sestions Court, and the evidence 
of the medical witness is likely to be only of a formal character, and great 
inconvenience would, result from his being summoned to a Magistrate's 
court, the examination need not be taken before a Magistrate, but bis 
attendance before the Sessions Court must be secured. Under all other 
circumstances the Magistrate should invariably record the evidence of 
the medical witness before himseU(2). 

Value of medical evidence — It is not proper to rely on 
mere theories of medical men or skilled witnesses of any sort 
against facts positively proved(3). Medical experts and others such 
as Judges who have to form opinions and exercise their judgment 
should have regard primarily to the facts and not draw upon their 
imagination ; otherwise the administration of justice would depend, 
upon their individual idiosyncracies and become unstable and unwork- 
ab1e(4). A Judge should not elect himself into an expert, nor should 
he slightly treat proper medical evidencefS). A Judge is not entitled 
to discard the whole of the direct and unimpesched witnesses, who depose 
that with their own eyes they saw certain things done, merely upon the 
strength of the opioioo of a medical witness to the effect, that tho<e 
things could not have been done(6). The evidence of a medical man 
who has seen and has made a ^osl tuorlem examination of tbe corpse of 
the person touching whose death tbe inquiry is made, is admissible, 
firstly, to prove the nature of injuries which be observed ; and secondly, 
as evidence of the opinion of an expert, as to the manner in which those 
injuries were inflicted, and as to the cause of death. A medical 
man, who has not seen the corpse, is only lu a position to give 
evidence of his opinion as an expert. The proper mode of eliciting 
such evidence is to put to the witness hypolhetically tbe facts which the 
evidence of the other witnesses attempts to prove, and to ask the witness 
bis opinion on these facts(7). 

Sub-section (2) : Summoning of medical witnesses. — This sub- 
section empowers the Sessions Judge to call tbe Civil Surgeon as a 
witness and this should be done when the deposition taken by the 
Magistrate is deficient and calls for further elucidation(8). Whe'e in 
a Sessions trial for culpable homicide, there was serious inconsistency 
between the prosecution story and the report of the doctor bolding the 
post-viortem examination as to tbe actual cause and time of death 
and the prosecution took no steps to have this inconsistency explained 
by calling tbe doctor ns a witness or by requisitioning other medical 
evidence in tbe bearing of tbe Jury, and then in tbe High Court 
it was suggested on behalf of tbe Crown that farther evidence 


(l) Empreri ». Diirgo, (IB03) A. VT. 

N. 180 

(9) j-lnonymOH*. KrI. Un Cr. C.81. 

(3) Qurm T. Ahmed Ally. 11 W. R. 
Cr. 25 (29). 

(4) KtTtperor t. runus .^tb', S3 C W. 
N.983 (781). 

(6) A'mprfii T..Z7arpa/, (l6S7)A.Vr*. 


iKI. 

(Cl Kmpress t. iroeir AH, (1689) A. 
W. N.74. 

(7) lloghofi Si^gh ». Empress, 9 
O. 455-11 C.!,. R. £tJ. 

(S) S«« lbs tAM io tbs lut nets aqI 
Eharats. Emperor, *0 O. C. Cl — .8 
Cr. L.3.8St-SS I. C. 7Ct. 
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Evidence to prove the identity of the article sent. — The Magis. 
trate must take the evidence necessary to prove that Vibat was sent to 
the Chemical Examiner was what had been seized from the possession 
of the accused(l). The report can be of no use unless there is proof of 
the identitytof articles, found durtog investigation and sent to the 
Chemical Examiner with the articles examined by hiro(2). The 
failure of the prosecution to prove satisfactorily the transmission of 
parcels containiog incriminatiog exhibits (t.e., blood-stained clothes] 
direct to the Chemical Examiner and to prove that the articles received 
by that officer are the ideutica] ones referred to at the trial, is not a 
mere technical defect. In important matters of this kind it is essential 
for the prosecution to show that ordinary diligence was exercised and 
that the ordinary procedure vvas foUowed(3). A Sessions Judge should 
warn the Jury that before using the report of a Chemical Examiner 
they must be satished on the evidence that the substances examined 
were m (act what they were said to be(4], 

5II. In any inquiry trial or other proceeding uu* 
Previoua ooavio. this Code, a previous conviction or 

tioD or ftoquittai acquittal may be pioved, in addition to 
how proved. . Other mode provided by any law 

for the time being in force : — 

(a) By an extract certified, under the band of the 
officer having the custody of the records of 
the court in which such conviction or acquit- 
tal was had, to be a copy of the sentence or 
order ; or, 

(fj^ In case of a conviction, eiblier by a certificate 
signed by the officer in charge of the jail, 
in which the punishment or any part thereof 
was inflicted, or by production of the war- 
rant of commitment under which the punish- 
ment was suffered ; 

Together with, in each of such cases, evidence as to 
the identity of the accused person with the person so 
convicted or acquitted. 

Proof of previous conviction- — Whenever proof of previous con- 
victions is required whether under section 75 of the Indian Penal Code 
or Chapter VIII of this Code, such previous convictions must bo proved 
strictly and in accordance with law, and unless so proved no court can 


(1) Tan Kyi v. Emperor, 8 Bnt L. 
J 100=>27 Ct. L. J. 1281-98 I 0.177. 

(1) Tn re (lammaf/ya, 20 M. h. J, 
C57«C r.C. 5I«=(I9I0)M. W. N. 77 
p.9')=7 M li.T. 814-11 Tr L. J. 

(31 JUtihimmad Din ▼. Emperor, 
26 0r. L. J. 1420=26 P. L. B. 7 « 8 = 
89 0. 844=**. I. a. me ua. 70; 


Emperor r. Auial, 10 0. 1026; OfH 
Emperor, 92 1. 0. 793-18 
O. W. N. 1B0=>J6 Cr L-J 147; 
In re B-ammayya, 20 M. L. J.657; 
cl Tan Kyi ». Emperor, 6 Bor. V 3 . 
100-87 Cr. L J, 1281. , 

(4) Ofel Mollar. E’mpcror,' 93 I.O 
7*a— 18C W.U. 180-15 Ct.L.J.U7. 
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by which the latter bad arrived at bis conclusion. It is always 
open to the courts to call the Chemical Examiner when this course 
IS deemed to be necessary in the interest of justice. He does not 
as a rule give any opinion as to the cause of death but merely 
reports the result of the Chemical Examination of the sub* 
stances sent to him. It is for the court to determine the cause 
of death after a consideration of such report together with the post’ 
viorlem apptarances as deposed to by the officer who conducts the 
autopsy and of the other evideuce in the case(l). An accused was 
convicted by trial couu under s 14, Dangerous Drugs Act. But 
the Sessions Judge acquitted the accused on the ground that the 
Chemical Examiner had not been called and examined ns witness to 
depose to the content*? of the packet and match box ihTt were sent 
to him for analysts. But it was found that neither the accused nor 
his counsel objected to the admission of the Chemical Examiner’s 
report, and they did not request that the Chemical Examiner he 
sent for and put into the witnes*? box, nor was It pleaded that the sub* 
stance in the packet and m the match box m poseefsion of the accused 
was not in fact cocaine. It was held that the report of the Chemical 
Examiner under the circumstances was admissible in evidence as 
establishing the fact that the substance which was taken possession of 
by the Excise Inspector cootaioed more than 3 per cent, cocaine 
admixed with novocaire(2). 

Expert certificate as to identity of bones —A cciiificate of Pro* 
lessor of Anatomy at a Medical College, ns to the identity of certain 
bones submitted faim is not admissible in evidence at a crimiaal 
trial apart from special authority like this section. The certificate must 
be proved by examining the Professor ns a wiiDess(3) 

Any Chemical Examiner.— The word " any '* was added to this 
section in 1893 Under the Code of 1882 it was held that q document 
purporting to be a report under tbe hand of an “Additional Chemical 
Examiner" upon a matter or thing submitted to him for analysis and 
report, cannot be received m evidence under this section(4). This case 
IS no longer good law. ^ 

Report to be put in evidence. — The Magistrate must take evidence 
in a regular manner, f e., be should have the report formally put in 
evidence(5). The original report bearing the signature of the Chemical 
Examiner should be tendered in evidence(6}. Where the report of the 
Chemical Examiner was not put in evidence in tbe trial court, and tbe 
appellate court sent for it without recording an order under s. 428, Cr. 
p. C. it was held, that it was wrong and the report ought cot to have 
been pcTUsed(7). 


(1) Aishan Uibi *. Einptror, A. I. 
B. 1931 Lnh 160 {3)-15 h 910—153 
I. C 206-31 Cr. L J H-87 P.UJl 67. 

(2) Eriperor v lioehchn. A. 1. R 
193i A.679- J61 1. C. 6C2-1W1 A,L.R. 

.t-,- „ 


(3) Ton r. Emperor, 5 Tiar.h. 
J. 100-27 Cr. L. J. 1291-93 I. C. 177. 

(C) Qiiem r. Eittrambfior Dot, C B. 
I. R 122 ArP-l5 \V. R. Vt. t9 ; 
i7« iVnAarostrofni, 3 V.Vir. C6I. 

(7) IT ah Muhammad t. Emperor. 
S3 I C roi— 21 A.L. J.gca-9 0.4 A. 
U E. A. 153-25 Cr. U J. 

800-L.B 5A.9Cr. 
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the identity of an accused person with a previous convict, it should 
be strictly proved: — (rr) that the previous print was made by the band 
of the person who suffered the conviction ; (6) that the subsequent 
print was made by the hand of the accused ; (c) that an expert in the 
deciphering of huger impressions has found several points of agreement, 
and no points of dtsagreemeot, in the minutiae of the two impres* 
sions(l). 

Clause (b). — The filing of a certificate as the kind required by this 
clause is not by itself proof of a jirevious conviction. The accused 
should be asked to plead to the previous conviction, and if necessary, 
evidence should be taken under this clause(2}. 

512 > (1) If it is proved that an accused person has 

Eecord of evi- absconded, and that there is no imtnedi- 
dence in absence of ato prospcct of arresting him, the court 
accused. Competent to try or commit for trial such 

person for the offence complained of may, in his 
absence, examine, the witnesses (if any) produced 
on behalf of the prosecution, and record their depositions. 
Any such deposiUon may, on the arrest of such person, 
be given in evidence against him on the inquiry into, or 
trial for, the offence with which he is charged, if the 
deponent is dead or iocapable of giving evidence or bis 
attendance cannot be procured without an amount of 
delay, espeme or inconvenience which, underthe'oircum* 
stances of the case, would be unreasonable. 

(2) If it appears that an offence punishable with 
Eecord of e»i- death OF transportation has been com- 
denca when ofiender mitted by somo person or persons 
unknown. uukaown, the High Court may direct 

that any Magistrate of the first class shall hold an 
inquiry and examine any witnesses who can give 
evidence concerning the offence. Any depositions so 
taken may be given in evidence against any person 
who is subsequently accused of the offence, if the dept^ 
nent is dead or incapable of giving evidence, or beyond 
the limits of British India. 

Scope of section. — The section must be construed strictly and 
must be interpreted as giving a court jurisdiction to take depositions in 
the absence of the accused only in cases where it has been proved to 
its satisfaction (i) that the accused has absconded, and {»») that there 
is no immediate prospect of arresting him. These facts must be proved 
by eMdence, and not merely by tbe report of the police, unless that 


(1) Emperor v. Saltdeo, 8 N L. E. 1 
■«6 Cr, L. J. 330. 


. (2) Nfja Wan Te ▼. Emperor, 3 h 
B. E. C8 
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take them bto coasideration(l). Id order to support a charge of a pre< 
vious convictiop, there should be on the record a copy of some judgment 
or extract from a judgment or some other docomeutaty evidence of the 
fact of such previous couvicttou as is required by section 91 of the Evi^ 
dence Act or this section. The examination by the Magistrate of the 
accused in respect of such previous conviction is without legal warrant 
or justi&cation(2]. Previous conviction should be proved by one of the 
methods laid down in this section. A mere admission of the accused is 
not sufficleot(3). Where, however, it is proved, by record, that a person 
whose name, whose father's name, mid whose caste, are the same as those 
of the accused until trial, the accused may properly be asked if be is tbe 
previous cQavict(4). A mere kaifiat from the record ofiice is not suf5< 
cient to prove a previous conviction(S). 

Proof of identity, — An extract from a record of tbe previous coa> 
victioQ is not evidence of tbe conviction without proof of identity. 
Where such an extract was admitted in evidence of tbe conviction, on 
tbe accused's denial of It, U was held that the procedure was more 
than a mere irregularity(6). Pfoof should be given that be and the 
person named therein are one and the same person and tbs court should 
record a specific finding upon that poiDt(7). 

Finger impressions as evidence of identity.-^Tbe manner in 
which a previous c9nvictioo may be proved Is not limited to (be methods 
laid down In this section. Tbe papillary ridges covering the bulbous 
points of the human finger and thumb with which finger impressions are 
produced, afford a surer criterion of identity than any other comparable 


by the same 6nger(9). But tbe previous conviction of an accused 
person is not proved by merely showing, tbipugb tbe testimony of a 
finger mark expert, that the finger-prints of the accused taken in court 
are similar to those on a paper which purports to^record certain previous 
convictions of tbe accused. In order to prove previous conviction la 
such a manner there must be further evidence to Identify tbe la'tt'er 
finger-prints as those of (bo person who was previously convictedllOj, 
Where a comparison between two finger-prints Is relied on to .establish 


(1) Etnptrory, iSTieiAA Abdul, 43 0. 
1138-200 W.K.725-17Ct. Ii. J. Jes- 
33 I, 0. 825 j Turonella v. A’mperor, 
17 t'f. L J. 179 ; Sardar Ahmad t. 
^-mpefor. A. I. R. 1934 C39. 

(31 Tasin ▼, -ffniperor. 28 0. C39— 5 
0 \V N. 670; ISaaanta Kumar v. 
EmpTei$, 26 0 49; ^rnpeiw r. 

Allootneya, 33 B. 120 (WO); FerMe 
Khan x. Emptror, 1051. 0.673 —36 
P. L. R. ei3-2SCf. I, J.OOUA. I. &. 
(1928) Lah. 107 ; Lfnprtii ▼. Kga Po 
ThH, 1 K C. R. 8. 



I*. Ii R. 697. 

(4) Emptror T Kittan Yestu, 4 N, 
L.R.a63-9Cr. L.J. 66. 

(5) Qfieen t. Kamian, 15 W. B. Cr, 
53. 

(6) Pe Chundi Perugadu, 9 Wei*. 
•193 : Dhnnu/. Dhari t. (Jopi Singh, 0 
B. Ii. B, App 151; Eniprtts *. 
ilundar, (16Sl> A. \V. N. 111. 

(7) Emprfst *. MtinJar, tlSsi) A. 
W N. 141 : Q 'fen t Kamtan, 15 Yi’, 
R. Cr. 63 

(8J Emperor t. Sahdeo, 3 N. L, E. l 
«>6Cr. L. J. 320. 

(9) Ibi± 

(lOJ Jlam Dai » ITinwfer. 18 Ce. L. 
J. 463-50 1. 0. 8OT-91 C. W. IT. id. 
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•“ — *-ich it was stated that “ as a general 
: • ‘ •‘It the accused has absconded should 

I * by the Magistrate who takes the 

evidence under s. 512. But this view of the law was not accepted by 
the Lahore High Court in the case of Daya Ram v. Crow«(2). In that 
case in proceedings in 1922, before recording depositions of witnesses in 
regard to a murder, the Magistrate look the statements of constables 
to the effect that the accused bad absconded, and that there was no 
immediate prospect of arresting him, and it was held that', though a 
finding had not been recorded to that effect, the statements of the 
constables being shewn to have satisfied the Magistrate, the require- 
ments of section 512 had been fulfilled, and at the trial in 1925 the 
depositions of the witnesses to the murder were admissible. 

Use oj evidence taken for other purposes as if it were evidence spe- 
cially recorded under the terms of s. 572. — Evidence given at a 
trial for another purpose cannot be, by an ex post facto operation, con- 
verted into an equivalent of what is called a deposition taken under 
this section when at the time of taking the evidence the question of 
recording a deposition under that section was not under contempla- 
tian(3). Where two witnesses, who have given evidence at a previous 
trial against persons then on their trial, happen to have referred in the 
course of their evidence at the trial to a person who is absconding and 
is subsequently tried, their statements cannot be read at the subse- 
quent trial of the accused who was then absconding, merely because 
they happen to be absent and cannot give evideDce(4). 

Conditions 'requisite before a deposition purporting to have been 
recorded under the section can be admitted.— Btloxt a deposition 
recorded under this section can be admitted in evidence, it must be 
proved that the deponent is dead or incapable of giving evidence, or that 
bis attendance cannot be procured without an amount of delay, expense 
or inconvenience, .which under the circumstances would be unreason- 
able(5). Statements previously made by a witness to Magistrates and 
recorded in the absence of the accused cannot be treated as eyidenu 
in the Sessions Court if the witness is living and can be procured(6). 
The witnesses for the prosecution should be examined again in the 
presence of the accused when practicable, notwithstanding that their 
statements have been previously recorded in bis abseDce(7). If> 
course, of a trial, (be Judge is of opinion that the prosecution has not 
laid a basis for the reception of the depositions takeu before tba 
Magistrate in tbe absence of the accused, be should adjourn tbe^ trial, 
and under s. 540 summon such witnesses as he may deem materiallol. 
Where a witness, whose deposition has been taken under this section, 


(1) 48 A. 876=96 I. 0. 122=24 A. I,. 
3 894^1926 A. 810»L. B. 7 A. 66 Cr. 
^27 Ct. L. 3 674. 

(2) 6 L*h. 460-93 I. C. 423=27 Cr. L. 
3. 247=1926 Lah. 63. 


(3) Emperor v. 
A 376-27 Cr L. 3. 
1926 A 310 

(4) B«e tbe case 


Sheoraj Singh. 46 
674=96 I. 0. 122= 


and Qhwhin r. Ernpress. tO 0. 1097. 

(6) Nga Kyaw Tin v. Empress, 
(1697-01) 1 U. B. R. 114 *. 
JTniperor. 76 J. 0. 81=25 Or. U 3.95. 

(6) ilahhia r. Emperor, 10 
-167P.L,R. 1911-12 Cr. L. J- ?J*- 

(7) Queen t. Boocha, 23 W. B- 

(8) Empress v. Sagambar, J2 0. L. 
B. 120. 


cited io tbe last note 
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report is given ia the shape of evidence before tbecourt(I). It is not 
open to a Magistrate to decline to call for the documents desired by 
the complainant or to record any evidence on bis behalf, on the ground 
that the accused had absconded and no inquiry was being then con* 
ducted ; he is bound in such a case by the provisions of this sectiQo(2}. 

Accused absconding after charge framed. — Where a warrant is, 
in the first instance, issued for the arrest of an accused person, the 
Magistrate trying him cannot dispense with bis attendance and the 
whole trial must take place in bis presence so that if the accused 
absconds before the trial is concluded, be cannot be convicted and 
sentenced in bis abseoce(3). 

Principal offender abscondtog. tender of pardon to accomplice. 
— loan inquiry into an offence of murder the principal offender having 
absconded, his accomplice was granted pardon and examined as wit- 
ness under this section, it was held that the pardon was validly 
tendered and be was tightly examtaed as a witness under this sectioo(4). 

Proof of absconding. — Where an accused person bas absconded 
and it is intended to record evidence against him in bis absence, it is 
requisite under this section that the fact of the absconding should be 
alleged and established before the depositioo is recorded(3}, In the case 
of Empress v. Sahib Si«g/i(6) it was held that the evidence given by 
witnesses since deceased oo occasions when neither the accused was 
present and had an opportunity to cross-examine, nor was 
It proved to the sausfaclioo of the court that the accused was 
absconding and that was no immediate prospect of arresting him, could 
not be used against a person subsequently put on h!s trial for 
participation in the offence lo respect of which such witnesses bad given 
evidence. Where a Magistrate, professing to act under this section, 
recorded a deposition without proof that the accused bad absconded, and 
that there was no immediate prospect of arresting him, held that the 
proceeding was not a “ judicial proceeding. ’’ as dehoed by s. 4 of the 
Code, and that the witness could cot be convicted under section 193 
of the Penal Code for giving false evidence!?). 

Finding as to absconding.— -In the case of Emperor v. Rusiam{S) 
It was said that the language of this section showed that the court 
which records the proceedings must first of all record an order that in 
its opinion it has been proved that the accused person has absconded and 
that there is no immediate prospect of arresting him, but a different 
view on this point was taken by same court in Emperor v. S/iagtro/i(9). 
But the remarks made to the earlier case were reerpUy approved la 


(1) Empress t. AfaJthni, (1890) A. Vf, 
N. 100. 

(3) In re Watudeo, 8 Bom. L. It 

Wt. 

(3) Croten T Sarkar, SC P. B. 1918 
Cr.-47 P. W. B 1917 Cr.-«3 I. C. SS3 
-18 Cr L. J.975. 

(0 Jure DagdeoBupti. t6B.190» 
93 Bom. Ij B 8J9-C3 1. a ISC— 92 Cr. 
L. 3. CM. 


(6) (j/iurftm ». 10 C 1097 { 

Wohidr. Empress, 91 P. R. 1SS3 Cr. 
lirgr. Btirarer. 91 W. R Cr. 13 

(Ol Empress r. Sahib Singh, (1S90) 
A. W. R. 1S2 

(7) Empress t. ilaJJini, (1890) A. 
\V. N. 100 

(S) 39 A. 39-81 1. C. S17-13 A. L. J. 
lOIS-lCCr.L. 3 801. 

OMlA.C0-49>.l*.4St-lC A. L.;. 
003— r5 Cr. U 3. 6. 
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CHAPTER XLII. 

PROVISIONS AS TO BONDS. 

513. When any person is required by any court or 
Deposit instead of Officer to execute a bond, with or without 
recognizance. sureties, such court or officer may, 
except in the case of a bond for good behaviour, permit 
him to deposit a sum of money or government promis- 
sory notes to such amount as the court or officer may 
fix, in lieu of executing such bond. 

Principle. — When 8 court orders an accused to be released oa bail 
on bis ofTeriog surety or sureties, the question of the forfeiture of the 
amount of surety in case tbe accused does not appear on tbe date fixed, 
is of secondary consideration ; tbe primary consideration is tbe personal 
element of tbe surety or sureties concerned. Wbeo tbe accused is released 
on bail on bis offering surety for tbe amount ordered, the* court ex- 
pects the surety to see that tbe accused appears on tbe date fixed and 
also that the surety will take steps for getting tbe accused arrested in 
case there is any attempt on the part of tbe accused to abscood or to 
avoid attendance io court. Tbe surety or sureties must have a personal 
stake in seeing that the accused carries out bis obligation(l). 

Except In ease of bond for ^ood behaviour.— In good behaviour 
cases tbe Magistrate caunot demand tbe amount of security in cash. 
The object of tbe law is that sureties should be responsible for tbe 
good behaviour of the person called upon to provide security(2). 

Deposit instead of recognizance— Where a person is required to 
execute a bond with or witbout sunties, tbe court may in most cases 
permit him to deposit a sum of money in lieu of executing 
such bond(3). Tbe deposit is in lieu of executing a bond. A person 
cannot be ordered to execute a bond for good bebstvioar and also 
to deposit a certain sum iu addition tbereto(4). Moreover, the deposit 
here allowed is allowed io substitution only of tbe bond which (be 
principal himself would otherwise execute, not in substitution of any 
bond which surety executes(5). Tbe recovery from the accused of (he 
amount forfeited by bim under bis bond does not relieve the surety of 
his liability to make good such part of bis bond as be bas been ordered 
by the court to pay(6}. 

Agreement to indemnify surely void. — An express or implied 


(l) In re Surja iVoroin, A- 1. B, 1935 
P*t. 105=16 P. L T. 223. per Kahaiamsd 
Noor, J. 

(3) Queen t, Sheo Butcsh, 3 K. W. 

P. n. O. R. 205, 

(3) Lasmanlal r. Zfulthanhar, 83 
B. 449 (463). 


f4) Empress 
Gas. 671. 


Tata, Bat. Un. Cr. 


(5) Laxmahla'l v. MuhhanJcar, 32 
1. 449 (453) 

(6) Abdul Karim ». Emperor, A. 1 . 
1.1933 5. 820=1171.0.127, 
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is afterwards examined in the presence of the accused the deposition 
may, under certain circumstances, be admissible under s. 157 of the 
Evidence Act as corroboration of his statement at the trial(l). 

Incapable of giving evidence. — Where a witness whose deposition 
has been recorded under this section, actually appears in court at the 
trial of the absconder, and gives evidence the mere fact that be is 
unable to remember the details of the occurrence does not render him 
incapable of giving evidence within the meaning of the section, and his 
previous deposition cannot be put in evidence against the accused 
person. The proper procedure in such a case is to read out his previous 
deposition, to the witness under the provisions of section 159 of the Evi. 
deuce Act, to refresh his memory and then to ask him whether b6 
remembers the detail of tbeoccutrence(2). 


(11 Emprrii t. /iAH S’inoA, 8 a. (9) Bhtka t Fmperor, *8 I. C. 3l 
' -95 Cr. li. J 95 
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liability In' respect of the bond. • • 

(7) When any’ person wh’o has furnished security 
under section 106 or section U8 or section 662 is convict- 
ed of an offence the commission of which constitutes a 
breach of the conditions of his bond or of a bond execut- 
ed in lieu of .bis bond under Section 514-B, a certified 
6bpy of the judgment of the court by which he was 
convicted of such offence may be iised as evidence in 
proceedings under this section against his surety or 
sureties, and, if such certified copy is so used, the court 
shall presume that such offence was committed by him 
unless the contrary is proved. 

Amendhieht.' — This sectioD has been amended By section 139 of 
Act XVIII of 1923,' and tbe changes ibtroduced are the following: — : 
First, in sub-section {3} the word “distress” is omitted and the word 
“attachment” is substituted; Secondly, the words “bui the parly who 
gave the bond may be required to find a ohw surety” which oceuried at 
the end of s'ub-section have been deleted but separate provision is made 
in, the new section 514-A. Thirdly, z sub-section (7) has beeu 
newlji added. 

Scope;— The provisions of this section apply to all bonds whether 
executed by principals, sureties of witnesses for app'earance id court(l). 
The provisions of this section indicate that two steps are to be taken: 
Firaii it must be proved to the satisfaction of the court that the bond 
has been forfeitedi whereupon the court Is to r^drd the groadds of Such 
proof: Secondly, .the court OQ^ beid^ satisfied as aford^aid, mif 
call upon the person bound by s"ucli bond to pay the penalty thereof, 
Or to show cause why it should riot be p3id(2}. 

What constitutes breach and entails forfeiture.— A surety Bohd 
in criminal cases must bo strictly construed an'd a surety cannot bo 
required to pay the amount of bis bond as the result of au opinion held 
by a court; as to what was in bis mind when be signed it. He can be 
required to -forfeit the amount only if the terms expressed in the bond 
are broken{3). Where, therefore, a surely binds .biroself to produce 
an accused on a particular date and be does so his liability is discharged 
and be is not bound for the non-appeataoce of the accus'd on any 
subsequent date(4). The failure of a surety to produce an accused on 
the day on which he has undertaken to produce him will not cause 
forfeiture of his hood, where (be Judge does not hold court on that 


(1) Ananthaeliarri v. Arjflnf7»o- 
eharri, 3 M. 169. 

. (a) Mon Mohan v. Emperor, A. I. 
B 1928 C. 261. 



584=»I93i ^f. 0. 402=133 i.C. 612=35 
Ct, tfa J. 628 ; Maung Mge v. Emperor, 
S Rang. esl'-SII. a933"26Cr L. 3. 

(4) Nga Po Tin v. hlmperor. 65 1. P. 
430-(1921) 4 U.B.B. 71-93 Cr. L J. 
C8: Vitftot i)oi T. BVnperor, 66 B. 220 
—A. I. E.1933B. 290-84 Bora. D. «. 
Ml; 3 Weir. 663. 
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agreement by a person who executes a bond for his appearance in a 
court to indemnify his surely for the consequences of bis failure to 
appear is void under section 23 of the Contract Act(l). 

Recovery of fine from surety's money.— Fine cannot be deducted 
Irom the money deposited by a surety for the appearance of the 
accused, even if the surety and the accused are brothers and even if 
they be assumed to be members of a joint Hindu familyl2). • 

514* (1) Whenever ifcis proved to the satisfaction 
Procedard on foe- of the court by which a bond under this 
feitute oj bond. Code has been taken, or of the Court of 
a Presidency Magistrate, or Magistiate of the first class, 

Or when the bond is for appearance before a court, 
to the satisfaction of such court, 

That such bond has been forfeited, the court shall 
record the grounds of such proof, and may call upon any 
person bound by such bond to pay the penalty thereof, 
or to show cause why it should not be paid. 

(2) If aufidcient cause is not shown and the penalty 
is not paid, the couit may proceed to recover the same 
by issuing a warrant for the attachment and sale of the 
moveable property belonging to such person or his 
estate if be bo dead. 

(3) Such warrant may bo executed within the local 
limits of the jurisdiction of tbo court which issued ibj 
and it shall authorize tbo attachment and sale of any 
moveable property belonging to such person without 
such limits, when endorsed by the District Magistrate or 
Chief Presidency Magistrate within the local limits of 
whose jurisdiction such property is found. 

(4) If such penalty is not paid and cannot be 
recovered by such attachment and sale, the person so 
bound shall be liable, by order of the comt which issued 
the warrant, to imprisonment in the civil jail for a term 
which may extend to six months 

(6) The court may, at its discretion, remit any 
portion of the penalty mentioned an I eufoice payment 
in part only. 

(G) Whore a surety to a bond dies before the bond 
is forfeited, his estate shall bo discharged from all 


(l) Jodhrajy. DUantal, 20 N I, B (J) Gtrdliari Lair £mpfror. S2Cf. 
166 , v 6'flrt»roI Stttph, L 3 7il“C4 1 C. l30“19A.lk J S5T , 

lA. 761; Hunder Singh r Ktsntn JlBgJftnondan r. tmperor 110 L. j. 
Chaud, 1 P.R. 1913 Ci ; Larmon Lai 396 

V. AftibAantor, 32 B. 4I9. 
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discharging the accused persons held that their presence on the date ot 
hearing was unDecessary(l). 

Failure to produce accused due to his being arrested in 
another case or other bona-fide cause.-~Wbere a surety is unable to 
produce the person for whom he has given bail owing to some circum- 
stance which is not under the surety's control, 'for instance, where the 
accused person is arrested on a crimmal charge, be is not liable to 
forfeit his baU(2). But the liability of the surety to produce the 
accused does not terminate by the mere fact that the accused is under 
arrest for a day or two bstr/een the date of the bond and the date when 
he was to be produced in the court. The important poiut is not mere 
arrest but conBuement under arrest on the date when production is to be 
made which makes such production impossible. The surety’s liability 
does Dot terminate if the production of accused becomes impossible 
owiug to bis having escaped from custody after arrest and dis* 
appeared(3). Wherein a proceeding started under this section it appears 
that the accused and the sureties understood that the date which should 
be Bxed for trial would be intimated to them, that the failure to intimate 
the date to the sureties, was due to some error on the part of some 
subordinate of the District Magistrate, that in any case there was 
abundant room for a misunderstanding and that the failure of the 
sureties to produce the accused was due to such misuDder<itandiog and 
was not intentional or oven due to DegUgesce, the order forfeiting the 
amount of the bail bond cannot be sus(aioed(4}. A court will not be 
justified in calliog upou a surety to pay the full amount of the bond on 
the ground that be bad failed to produce the accused in court on a day 
of bearing as he bad agreed to do where the failure is due to the fact 
that the complainant and accused bad come to an amicable arrange- 
meat to have the proceedings against the accused dismissed for default, 
and the surety bad knowledge of the same(5), or where according to 
terms of the bail bond the surety was responsible for the production 
of the accused in the City Magistrate’s court at Agra. But as several cases 
were pending against the accused, the District Magistrate directed the 
surety to produce the accused in a court at Pornea and the accused abs- 
conded by reason of an honest attempt of the surety to carry out this 
order and subsequently the surety was unable to comply with a fresh 
order for the production of the accused at Agra(6}. 

. Conviction involving forfeiture.— 'A bond to be of good behaviour 
under section 110 of the Code can be forfeited on a conviction under 
sectioo 323, Indian Penal Code(7}. But ia one case it has been held 


(1) Emperor v. Godhan, 81 I. C. 
914=10 0. and A L. E. 998 -26 Cr. L 
J. 400. 

(2) AJauddin v Emperor, 4 Pal. 
259=3 Pat. L. E. 123 Or.»6 Pat Is. T. 
397-26 Or Ii J. 833-A. 1. B. (1925) 
Pat S89=(1925) Pat. 46-86 I. G 667. 

(3) Madan Mohan t. Emperor, 
A I.B.l931Pat. 19-1931 Cr. 0 65-130 
I. C. 161=33 Cr. Ii. J. 467-12 Pat. L. 
T. 811. 

(4) Rafianti t. Emperor, A. I. B. 
1939 Pat. 658=1939 Cr. 0. 444. 


” ir, 97 
. U. J. 

- P. Ii. 

(6) Emperor ». Parhhu Dayal. 49 A. 
835-a5A. L. J. 637=28 Cr.L.J. 686- 
103 I.C. 651-L. E. 6 A 98 Cr.=81 I. Cr. 
B. 63-1927 A. 831 

(7) Crown v. Abdul AzU, 4 tah. 
403-25 Or. L. J. 1131=81 I. 0. 955= 
1924 Lah. 263 ; Fatta v. Crown, C P. B. 
1915 Cr.; Croton t. Sher Sinph, 10 
p, E. 1916 Or. 
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dayll)- Where the Magistrate fixed the bearing of a case on a Sunday, 
and on ■ the following Monday took up the case, and on account of tbe 
non appearance of tbe accused, ordered the forfeiture of the bonds 
executed by tbe accused and, their sureties, it was held that it was 
the court’s mistake to fix the date, aod that they were cot bound 
to appear on the day 'following that the bonds ought not, therefore, 
to have been foifeited(2). There is nothing illegal in requiring 
accused persons to execute recognizances to appear on every day 
from the date of executing the recognizance until the close of 
the trial(3) Where an accused person appeared on tbe first day condi* 
tinned in the bond and was verbally directed to appear on a subsequent 
day, but failed to do so, and bis recognizance was thereon, declared 
to be forfeited, it was held that there was no ilitgahty in the 
forfeiture of the recogoizaoce(4). But a bail bond to produce tbe 
accused in the Sessions Court on every date fixed for the bearing of an 
appeal, or whenever required, is also complied with by the attendance 
of the accused during tbe hearing; and, though a requisition might be 
made by the Court of Session for their snbsequent production in that 
court, the sureties are not bound to produce them thereafter before the 
District Magistrate(5), If an accused whose appearance before tbe 
Magistrate before whom tbe case is proceediog bas been guaranteed by 
a surety, does not appear before another Magistrate to whom tbe case is 
subsequently transferred, the surety does not commit any breach of tbe 
cooditions of bis surety bond(6). The amount of a bail bond cannot be 
forfeited io case of failure of tbe accused to appear to court to which 
tbe case is transferred, where tbe obligation to appear m such a court 
has not been expressly specified in the bond(7). Where a surety bas 
• ...j place 

m a 

■ ■ if tbe 

• ■ Fifth 

■ eased 

to exist, can also be enforced by its successor to which tbe other fuoc* 
tioDs of the defunct court have been trausferred{9). No action shall, 
however, be taken under this sectiou when tbe court itself by 


(1) 5’ammofi Sinoh t. Emperor. 
joei. 0. 109-9 Lnh. L 3. 411^9 A. I. 
Or.B 913-S9Cr.L.J. 1030-193811.20 
«20 P. I' R. 331 

(3) Emprett v. 9 0. W. K. 

619. 

(3) 2 Weir Ce8-G M H. O. Bey. 
xxxvtii. 

(4) J?« iToslarorom, 3 IVelr. C58. 

(5) Bthart Lai t. Emperor, SG 0. 
749. 


3. 399; Cf. Emperor t Parbhu DayaJ, 
49 A 625 

(7) Mating Nge ▼ Emperor, 3 Ring. 
581-A I. R 19i5 R»ng 151-84 I. C. 
933 - 3GCr L. 3. S89»101 I C. 654—35 
A.L.J.537— L. R 8 A.99Cr.-8 A. l.Cr. 
K.62—A I.R. 1927 A 631; Ct. Em- 
wror T. Far6Au Dayal. 49 A. 825 =93 
Cr. L, 3. 666. Tbe fact that the cue ii 
onre agslQ transferred back to the use 
court rerire (be obtifitioa el the orfsfaal 
contract ; Emperor » liandhi Khan, 
A I. R 1931 6 1S3 

(6) Jiarudeb t. Emperor, A. 1. R. 
1931 C. 163 -pc. sot -1934 Cr. 
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bail bond must be made upon evidence duly recorded in the case, and 
not upon evidence taken in other casesCl). 

Illegal bonds incapable of forfeiture. — Where a Magistrate with* 
out jurisdiction obtains a bail bond from an accused person for bis 
appearance before another court outside his jurisdiction and it transpires 
that the Magistrate was not competent either to admit the accused to 
bail or to secure a bail bond from him, the bail bond or personal recog* 
nizanceof the accused is a nullity. So, where a warrant of arrest was 
issued by the District Magistrate of Budaun against a person and, 
without the warrant being executed against him, he appeared before a 
Magistrate at Rae Bareli and applied for bail, which was granted on his 
personal recognizance for a certaiu amount for bis appearance in the 
court of Budaun, it was held that the bail bond was a nullity, as the 
Magistrate at Rae Bareli was not competent to grant the bail or to take 
the bail bond and that an order directing the attachment and sale of the 
moveable property of the person, under sub*section (2) upon bis failure 
to appear in the court of Budaun, must be set aside(2}. Where* the 
proceedings were instituted under s. 110, and the order passed purported 
to be under the latter section, but the form for a bond under s. 107 was 
substituted by mistake, it was held that the error of taking the bond 
under s. 107 instead of under 8. 110 was not cured by s. 537 and the 
bond being bad, by reason of uo order for such bond being executed 
having been passed, the ofieuder was not liable to forfeiture(3}* 
Where in a case under s. 498. 1. P. C. the Magistrate issued a warrant 
against the complainant's wife as a witness for the prosecution, and it 
was endorsed with an order directing (be release on personal recognfz* 
ance only, and there was no order as to surety, but the security was 
taken by the Police Officer and ordered to the confiscated upon failure of 
the witness to appear, it rvas held that the security taken by the Police 
Officer was unauthorized and the order of confiscation of the security 
lipoD failure to keep its terms, not maiotainab]e(4). Where a warrant 
was issued to a woman in the first iustauce instead of a summons, with* 
oiit recording reasons under sectiou 90, the warrant is wholly illegal, and 
the bond given by the surety for the woman's appearance has no legal 
force and cannot be forfeited if the woman does not appear(5). Where, 
however, _a person stands surety for the attendance of another 
person before a court and the latter fails to attend before that court on 
the date fixed in the bond, the surety is liable under the bond even if it 
turns out that the arrest of the principal was il]egal(6). 

Death of accused. — The principle of forfeiture of rights in conse* 
quence of a default in procedure by a party to a cause is a principle of 
punishment in respect Of such default, but the punishment of thedead or 


(1) In r« Mohtth Chunder, l6 C, I*. 

R n\\ Binholojee 'll. Empreu.f^B^— 
01) 1 U.B.B 116. , 

(2) Emperor *. Lai Bahadur, 63 A. 
S1<=A I. B. 1929 A. 914 Ol’kas A. L. J. 
139-120 I. r. 194— 31 Or. Ii.J. S-Ind. 
Rol. 1930 A. 18. 

(31 Wadhaica Smgh t. Emperor, 
83 P. R. 1903 Cr.=16 P. It B. 1904. 


(4) Kala Singh v. Emperor, 23 P. 
W.R. 1907 Ot.-6 Or.L. J. 275. 

(5) Bela Stngh v. Crown. 60 P. L. 6 
1918-19 Or. L. J. 44-44 I. 0. 971-7 
P. W.B. 1918 Or. 

(6) C7Aajiu Stngh t. Emperof, 93 
Or. L J. 6C3-G3 I. 0. 454—3 Lah. 20(^ 
3 U. P. L. E. (L.) 77. 



S. B14.] 


PBOVISIONS AS TO BONDS 


1819 


that a boad to be of good behaviour caccot be forfeited on a conviction 
under s. 326, Indian Penal Code(I). It has similarly been held that a 
surety bond entered into to keep the peace is not liable to forfeiture merely 
because the person bound over committed an oR'ence of abduction(2). But 
this view is not universally accepted(3). According to the cases cited in 
the last note it is not necessary in order to constitute breach of a bond that 
the offence committed or attempted or abetted by the person bound over 
should be ejttsdem generis with the offence for which be was bound over. 
A bond to be of good behaviour can be forfeited on conviction for posses* 
sioD of a chhavi under Act XI of 1878(4). But a security bond for good 
behaviour is not liable to forfeiture against the sureties where principal 
has been convicted of an offence in a native state(5). 

Suit not involving forfeiture. — A surety bond entered into to keep 
the peace is not liable to forfeiture by reason of the person bound over 
having brought a civil suit to enforce bis nght(6). 

Continuance of liability (ill appeal ‘—Where a bond has been given 
in court for compliance of its order, the liability of the obliger is not 
discharged simply because the trial court has passed the order in his 
favour where such order is reversed in appeal(7). 

Proof of forfeiture of bond.— A Magistrate has no jurisdiction to 
call on a person who has entered into a recognizance bond to pay the 
penalty or ibow cause why be should not pay it, without previous 
/acie proof on oath or affirmation that it has been forfeited(8). 
Before issuing an order calling upon a person who is subject to a bond 
to show cause why be should not forfeit it, the Magistrate is bound to 
have before him sufficient proof that a good reason exists for making 
the order and the section requites that the grounds of such proof must 
be recorded(9). It is the duty of the Magistrate to record evidence and 
come to a definite finding that the bond has been forfeited before a 
notice is issued upon the bailor to show cause why the penalty should 
not be realized from him(lO). But in recent Patna cases it has been 
held that • , ■ • i ■ . . * 

person the " . • . 

issuing ao ' ■ ■ ■ • ■ u “ » 


(1) Udham Sivgh ». C7roic», J5P 
R. 1913 Cr.— 31 1 ('.176-69 P. W R 
1913 Or -SSI P L. R 1913-140.1, 
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(3) Muhammad Emperor, 7 P. 
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413; C'rotcn t. .rUiful Atit, 4 lAb. 
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(5) Bahadur Stngh » Crotcn, 36 P. 
p. 19190. 

(C) V. Croirti, 1 Lah 310 
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(0) In re Ilamam Btrhhan, 11 
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A'arstn v A'mreror. 33 Cr. L. 3. 478— 
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(9) Krishna iVoroiriT Emrtror, S3 
Ct L J 478-67 1 C 630 - 3 Pal L. T. 
SSl-1933 rat 313 

(10) Zidmi A'aAar t Emperor. 182 I. 
a833=A I. R 1922 Pat 613-1930Pat. 
913 

( 11 ) Diahambar » Emperor, 11 Pal, 
L T 673-123 1. C 813-32 Or. L. J. 
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accused persous shall attend before the police at the time and place 
mentioned in the bond, and that if he fails to so attend and a Magis* 
trate of the &rst class is satisfied that the bond has been forfeited, 
any person bound by the bond can be called upon to pay the penalty 
tbereof(l). But the Calcutta High Court bolds there is no provision 
in this Code authorising a Police Officer to take a surety bond for pro- 
duction of any person before the police and that such a bond is 
initio void(2). The Bombay High Court holds that the Presidency 
Magistrate of Bombay has no jurisdiction, under this section, to order 
forfeiture of bonds taken under sections 106 and 107 of the City of 
Bombay Police Act, 1902(3). 

Notice to show cause. — The Magistrate can bold an inquiry into 
the question of the forfeiture of surety bonds (ensuring tbe good beha- 
viour of the principal) by reason of tbe latter having committed an 
oSence, only after notice to tbe sureties. An order of forfeiture of the 
bonds on evidence recorded without such notice, and to tbe eS'ect that 
be was reasonably suspected by the police to have been concerned in 
certain cases of house-breaking and dacoity, is illegal(4). An order 
directing the forfeiture of a bond without notice to tbe party whose bond 
is forfeited amounts to a failure of justice, even though an order 
of forfeiture would have been passed if that person bad bad an oppor- 
tunity of being heard(S}. Before a warrant can issue attaching the 
property of a surety, be should be called on under this section, to show 
cause why be should not pay tbe penalty mentioned in bis bond, and 
it must appear clearly on the face of tbe record that be bad such notice 
given bim(6). A notice must be served on a surety calling npoo bim 
to pay tbe amoQQt of his security bond or to show cause why be 
should not pay tbe same before an order can be made to levy tbe sum 
from bim(7). 

Procedure necessary before forfeiture of security bond. — Where 
a person bad beeo bound over by a Magistrate to keep the peace, and 
was subsequently called upon to show cause why bis recognizance 
should not be considered forfeited by reason of a breach of tbe peace 
committed by certain servants of bis, to wbicb breach of the peace be 
was alleged to be privy, it was held that tbe denial of tbe obligor that 
he was in any way privy to tbe acts alleged against him was sufficient 
prima facie cause and tbe Magistrate was thereupon bound to take 
evidence before ordering tbe forfeiture of tbe obligor’s bond. Tbe record 
of a case to which tbe obligor was not a party and wbicb was not tried 
before tbe Magistrate by whom tbe bood in question bad been called for, 
was no evidence as to the obligor’s liability in tbe matter then before 
tbe court(8). So a Magistrate ought not to forfeit a recognizance to 


(1) Croicn y.KanMhi Ram, 23 P B 
1013Cf,-21 I C. 679=6 P L It. 1314 
-6 P. W. B. 1914 Cf.=14 Cr. L J 631 

(2) In re Chandra Selhar. 110.77, 

(3) In re Cratcford, 43 B. 400. 

(4) Motlem 2Iandal v. Emperor, 64 
a 134-410. T.. J 170-97 Cr. U J. 
X293-98 I. 0 139-1926 C. 1234. 


(5) Sarju v. Jai Raj, 25 Cr. L. 
445-77 1. 0 733-A. 1. It. 1925 O. 61 
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(C) Khoodee v. Doorga Doss, 16 
B. Ct 62. 

(7J Queen r. Jeelum, Sheikh, 9 W. 
E.Cr. 4. 

(8) In re Balkaran Rai, (1891)A.^^. 
tr. 183. 
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the ranktDg of death under the category of default does DOt seem to be 
very stateable(l). The object of these surety bonds is as far as 
possible to ensure that the accused person shall not evade justice in the 
ordinary sense, that is to say. by flying from the country or from the 
jurisdiction of the court. But if be elects to die sooner than face bis 
trial, that can hardly be a sufficient reason for forfeiting the surety 
bonds, since that was an event which the sureties could not have 
bad in contemplation, and which is not of the kind which would 
impose upon them any moral obligation or responsibility to the courts(2). 

What court can initiate proceeding for forfeiture.— Where a surety 
bond has been executed for the appearance of an accused person before 
a particular court, under this section proceedings to have the bond 
forfeited can be initiated only by that court. Section 516 does not 
authorize the delegation of power to initiate forfeiture proceedings. It 
is ooly concerned with the power to direct levy of the amount due on 
a forfeited hoDd(3), Where the accused gave a personal bond for 
appearance before a Magistrate and failed to appear before him on the 
date fixed and a notice v;as issued to him to show cause why the bond 
should not be forfeited and in the meantime the case was transferred 
to another Magistrate : it was held that the latter Magistrate bad no 
jurisdiction to order the forfeiture of the bond under this EectioD(4]. 
The proper court to direct the forfeiture of a bale bond is the court 
before which the accused was bouod by the bond to appear and tbe 
forfeiture must be established to tbe satisfaction of such court(S). 
Where in a criminal case, the accused was ordered to furnish security to 
tbe effect that be would produce a minor, who was said to be in bis 
custody, before the court or tbe court of tbe District Judge if and 
when required to do so, aod subsequently after tbe discharge of tbe 
accused, on an application before the District Judge for custody of the 
minor by bis father, tbe District Judge ordered the accused to pro. 
duce tbe minor aod on bis dental of liability under the bond and state' 
moot that the mioot was not in bis custody, the District Judge for- 
feited tbe amount of the bond, it was held that tbe criminal court 
bad no jurisdiction to take any bond for the production of the minor 
before the District Judge and that under this section it was only the 
court which bad taken tbe bond that could enforce it and hence the 
District Judge could not take any action on tbe bondffi). Where a 
bale bond under s. 43 of tbe Abkan Act, Act I (Madras) of 1886 is 
forwarded to a Magistrate lo order that payment may be compelled 
the Magistrate should follow the procedure laid down by this section(7). 

Bond to appear before police. — A Police Officer in charge of a 
police-station has power to make it a condition of a bond that tbe 
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accused persons shall attend before tbs police at the time and place 
mentioned in the bond, and that if he fails to so attend and a Magls< 
trate of the first class is satisfied that the bond has been forfeited, 
any person bound by the bond can be called upon to pay the penalty 
tbereof(l). But the Calcutta High Court bolds there is no provision 
in this Code authorising a Police Officer to take a surety bond for pro* 
duction of any person before the police and that such a bond is 
initio void(2). The Bombaj? High Court holds that the Presidency 
Magistrate of Bombay bas no jurisdiction, under this section, to order 
forfeiture of bonds taken under sections 106 and 107 of the City of 
Bombay Police Act, 1902(3). 

Notice to show cause. — The Magistrate can bold an inquiry into 
the question of the forfeiture of surety bonds (ensuring the good beba* 
viour of the principal) by reason of the latter having committed an 
ofience, only after notice to the sureties. An order of forfeiture of the 
bonds on evidence recorded without such notice, and to the effect that 
be was reasonably suspected by the police to have been concerned in 
certain cases of house-breaking and dacoity, is illegal(4). An order 
directing the forfeiture of a bond without notice to the party whose bond 
is forfeited amounts to a failure of justice, even though an order 
of forfeiture would have been passed if that person bad bad an oppor* 
tnnity of being beard(5). Before a warrant can issue attaching the 
property of a surety, be should be called on under this section, to show 
cause why be should not pay the penalty mentioned in bis bond, and 
it must appear clearly on the face of tba record that be bad such notice 
given bim(6). A notice must be served on a surety calling upon bits 
to pay tbe amount of bis security bond or to show cause wby be 
should not pay tbe same before an order can be made to levy tbe sum 
from bim(7). 

Procedure necessary before forfeiture of security bond. — Where 
a person bad been bound over by a Magistrate to keep tbe peace, and 
was subsequently called upon to show cause wby bis recognizauce 
should not be considered forfeited by reason of a breach of tbe peace 
committed by certain servants of bis, to which breach of tbe peace be 
was alleged to be privy, it was held that the denial of the obligor that 
he was in any way privy to the acts alleged against him was sufficient 
Printa/acie cause and tbe Magistrate was thereupon bound to take 
evidence before ordering tbe forfeiture of tbe obligor’s bond. Tbe record 
of a case to which tbe obligor was not a party and which was not tried 
before tbe Magistrate by whom tbe hood in question bad been called for, 
was no evidence as to the obligor's liability in tbe matter then before 
the court(8). So a Magistrate ought sot to forfeit a recognizance to 
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keep the peace under this section, unless the person charged with the 
breach has bad an opportunity of cross-examining the witnesses upon 
whose evidence the rule to show cause faas been tssued(l). If a person has 
really forfeited bis recognizances to keep the peace, the Magistrate must 
record evidence in the presence of the accused, proving that be was 
about to do something which would cause a breach of the peace(2). 
The mere fact of the person for whom another stands surety being con- 
victed of a breach of the peace ought not to be suiHcient to make the 
surety bond executed by the latter liable to forfeiture, without any evi- 
dence taken in the presence of the surety to show that the forfeiture has 
been incurred(3). If the surety denies the execution of a bail bond there 
should be some evidence to prove its execution(4). 

Proceedings to confiscate security when to be taken — If a crimi- 
nal court, knowing that a person charged before it is under security to 
keep the peace or to be of good behaviour, in sentencing that person in 
the case before it makes no reference to the confiscation of that security 
and takes no steps towards its conbscation, it is not competeot for that 
conrt or any other court in a subsequent and separate proceeding to 
take such 5teps(5). But in some cases it has been held that the mere 
fact that DO immediate action under this section is taken against a per- 
son under recogoizaaces to keep the peace, or against bis surety, on the 
conviction of the former of an offence involving a breach of tbe peace 
is no bat to tbe taking of such proceedings at a subsequent time, as, for 
example, after tbe time for appealing has expired, or after an appeal by 
the principal has been dtsmissed(6). Where four accused persons 
from whom security for good behaviour had been taken, joined in a 
serious riot before the expiry of tbe period during which they had bound 
themselves to keep tbe peace and tbe Magistrate thereon refrained from 
passing a heavy sentence on them and writing in the judgment plainly 
that be did so considering the heavy sum of Bs. 4,000 they would for- 
feit personally and issued process to the sureties and confiscated tbe 
amount in full, it was beld that tbe order of forfeiture was lawful in- 
asmuch as tbe Magistrate passing the sentence in the substantive case 
plainly showed bis intention to forfeit tbe security(7). Where a person 
who is bound over to keep tbe peace is convicted before the expiry of tbe 
bond and the Magistrate convicting him is not aware of tbe fact that a 
security bond bas been executed by tbe accused with two sureties and 
therefore passes no order with regard to tbe confiscation of the security, 
confiscation proceedings taken by another Magistrate are not void(8). 


( 1 ) ITmpress v. Nobin Churtiier. < 
C. I.. R. 343=4 C 805F. B ; Empress 
T. Bar Chandra, 25 C. 440. 

(3) /n re KaUKant, 3 B. L. B.App. 
153-13 ^Y. B. Ct 84. 

(3) Empress ». ITar Chandra, 25 0 
440. 

(4) Btrendra Nath' r. Emperor, A. 
I. R. 1335 0 83C. 

(6) Munshi v Emperor'. 75 1. 0 603 
“25Cr.L3.4; CroicH v.Jl/airar. 13 P. 
1913Cr.=lS I. 0. 403-7 P.W R 
13 Cr.-S9 P. L. R. 191S-14 Cr.Ii.J. 


67; Buta StngJi v. Crotcn. 5 P. R. 1917 
Cr=18C* L.J.608-39 I, 0. 476; 
re Bam Chunder, 1 0. h. B. 134; 
Emperor y. Baja Bam, 26 A. 202; 


(7) Busain Khanr. Crotm, 15 P.R. 
19l7Cr.=18Ct Ii.3.6CC-39LC. 806 = 
ITP.W. R.1917 Cr 

( 8 ) D hr. 3 P. E. 

1917 Cr. .3. 0.470. 
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When, however, a Magistrate has before him the fact that a person con- 
victed by him of an offence of caosiog grievous hurt is under recogni- 
zance to keep the peace and has abstained from making any order for 
the forfeiture of the bond, it is not competent for him to inflict an 
additional penalty on a reconsideration of the circumstances by adding 
to his order at a subseque'nt period an order for forfeiture of the 
bond(I). 

Expiry of period of bond. — Where proceedings for the forfeiture 
of a bond for keeping the peace have been commenced before the expiry 
of the period for which the hood was given, the fact that such period 
has expired is no bar to their continuaQce(2). 

Moveable property. — The expression ‘ moveable properly,* the 
subject of distress and sale, in the section means tangible or corporeal 
moveable property and does not include debts and choses in notion. 
It may, however, includenegotiable instruments, bonds and title-deeds(3). 
During the surety’s lifetime, only moveable property can be attached 
and sold forrecovery of the peQalty(4). 

" His estate if he be dead.” — ^These words were added to sab- 
section (2) in 1898. Under the Code of 1882, it was held that the words 
*' person bound ” do not include the representative of a deceased surety 
who bad bound himself under section 106, and that such representa- 
tive is not liable after the death of the surety to be proceeded 
against as such representative in a summary preceding under 
Chapter XLII(5}. This case is no longer good law. 

Liability of sureties.-’It has been held by the Calcutta High Court 
that upon the forfeiture of bond by a person to keep the peace for 
a term, the surety is liable to pay the amount specified in bis bond 
in addition to the penalty paid by the pnocipaKS). But this view is 
opposed to that taken by the Punjab and Burma courts. According 
to them in no case can an amount in excess of the amount secured 
by the bond be demanded or recovered from the person bound or 
his sureties individually or collectively(7). -The bond contemplated 
by sections 112 aud 118 is one bond for one amount, and is dis- 
charged, on forfeiture by the payment of the amount due either by 
the principal or the surety(8). When, therefore, the amount of the 
bond has been recovered from the principal, the sureties are cot 
liable to any further amount. The liability of the surety is only a 
joint and several liability with the principal and there is no warrant 
to collect the amount twice over(9). It is to be noted that when 


(1) GulKhan v. Emferor, 26 P.R. 
1904 Cr. 

(2) Emperor ▼ Uma Dull, 44 A. 
G67**C8 I. C. 817*“20 A. L. J. 693-53 
Cr. L.3. 623-1922 A. 603; Jeomalf. 
Emperor, A. I. R. 1620 S 180-27 Cr. 
I,.J. 326-92 I. C. 742=20 8.L. B.95 

(3) Secy- of State * SengammoU, 
18 Cr. L. 3 1-S6 1. 0. 633=4 L. W. 
613 

(1> Eanhe r. Emperor, 16 A. I,.J. 
603=19 Cr. L J. 711. 


(5) Gutab Shah ». Empress, S2 P. E, 
1894 Cr.^ ^ 


(9) '‘Emperor t Nga Kouna, 3 C 
L. J. 4C3=U. B. B. (1905) SI. Kaltu ’ 
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Iceep the peace under this sectioo, unless the person charged with the 
breach has had an opportunity of cross-examining the witnesses upon 
whoseevidence the rule to show cause has been issued(l), Ifaperson has 
really forfeited bis recognizances to keep the peace, the Magistrate must 
record evidence in the presence of the accused, proving that be was 
about to do something which would cause a breach of the peace(2). 
The mere fact of the person for whom another stands surety being con- 
victed of a breach of the peace ought not to be sufficient to make the 
surety bond executed by the latter liable to forfeiture, without any evi- 
dence taken in the presence of the surety to show that the forfeiture has 
been incurredO). If the surety denies the execution of a bail bond there 
should be some evidence to prove its execution(4). 

Proceedings to confiscate security when to be taken. — If a crimi- 
nal court, knowing that a person charged before it is under security to 
keep the peace or to be of good behaviour, in sentencing that person in 
the case before it makes no reference to the confiscation of that security 
and takes no steps towards its confiscation, it is not competent for that 
court or any other court in a subsequent and separate proceeding to 
take such steps(S). But in some cases it has been held that the mere 
fact that 00 immediate action under this section is taken against a per- 
son under recognizances to keep the peace, or against bis surety, on the 
conviction of the former of an offence involving a breach of the peace 
is no bar to the taking of such proceedings at a subsequent time, as, for 
example, after the time for appealing has expired, or after an appeal by 
the principal has been dismissedffi). Where four accused persons 
from whom security for good behaviour bad been taken, joined in a 
serious not before the expiry of the period during which they bad bound 
themselves to keep the peace and the Magistrate thereon refrained from 
passing a heavy sentence on them and writing in the judgment plainly 
that be did so considering the heavy sum of Ks. 4,000 they would for- 
feit personally and issued process to the sureties and confiscated the 
amount in full, it was held that the order of forfeiture was lawful in- 
asmuch as the Magistrate passing the sentence in the substantive case 
plainly showed bis intention to forfeit the security(7). Where a person 
who IS bound over to keep the peace is convicted before the expiry of the 
bond and the Magistrate convicting him h not aware of the fact that a 
security bond has been executed by the accused with two sureties and 
therefore passes no order with regard to the confiscation of the security, 
confiscation proceedings taken by another Magistrate are not void(8). 


(1) Empress v. Nobin ChunJer, 4 
C 243-4 C. eeSF. B ; Empress 


(4) BtrenUra Nath v. Emperor, 

1. B. 1035 0 330 

(6) £'rtipfroi'. 75 1. 0 69J 

=25 Cr.Ii J. 4 1 Crtncn Naxiae, 19 P. 
1013Cr.-»J3 I. C. 403-7 P.W B. 
13 Ct.-39 P. L. R. 1913-14 Cr.D.J. 
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attachmeot and sale that the person bound is liable to imprisonment(l). 

Sub-section (5). — See notes above under the head " Forfeiture of 
a reasonable sum. '* Under this clause the court may, at its discretion, 
remit any portion of the penalty mentioned in a bail bond and enforce 
payment in part only. It can do so where the accused has been subse- 
quently arrested and the amonot forfeited is excessive and the surety 
is unable to pay(2). Where the bail bond given for the appearance 
of a person accused who was to remain m hospital is forfeited and the 
sureties allege that they were not allowed to exercise any control over 
the movements of the accused person, there being a police guard at 
the hospital, the sureties should be given opportunity to prove their 
allegations, for if they were really interfered in their control over the 
movements of the accused person, the circumstance might at any 
rate, be taken into account in mitigation of the penalty(3). When 
the penalty of a bond has been enforced, though only in part, neither 
the principal nor the sureties remain liable for the part of the penalty 
remitted(4]. Under the Codes of 1872 and 1861, neither the Magistrate 
nor even the High Court in revision bad power to reduce the amount 
of a recognizance which bad been forfeited(5). When a person who 
has been let out on bail commits suicide the sureties are discharged 
from their obligation to produce bim(6}. But where a person stands 
surety for the production of an accused person in court when called 
upon and in default to forfeit a sum of money, the surety is cot dis- 
charged from bis obligation by tbe mere fact that the accused /or whom 
be stood surety has paid tbe amount of bis bail boDd(7). 

Sub-section (7}.-- This sub-section is new. It provides that proof 
of a conviction should be conclusive as to tbe breach except where 
such conviction has proceeded solely on tbe plea of guilty io which 
case tbe surety should be allowed opportunity to disprove the guilt of 
tbe principal. In absence of any provision such as is contaiued in the 
present sub-section, there was a conflict of decisions whether a judg- 
ment convicting the priccipal io a bond taken under the Code and 
ordering the forfeiture of tbe bond is sufficient Printa facie proof 
in proceedings under this section against tbe sureties(8}. On the one 
band it was held that the mere production of the original record or 
of a certiBed copy of tbe original record of tbe trial in which tbe 
principal bad been convicted of breaking tbe peace within tbe period 
covered by a bond would not be couclusive, if indeed it would be any 


(1) Maung Po v. Mautjg Shtct, 30 
Cr. L. J. 810-114 1. C. OUa-A. l.R, 
1018 Rang 810— lod. Rul 1029 Rang. 
74; InreMoheth Chandra, 10 C.L 
K. 671. 

(3) Dat Gupla t. Emperor, A. 1. B. 
1936 C. 21C 

(3) ^fauj AU V. Emperor, A. I, n. 
1930 Lnh. 691-1030 Cr. 0 703-135 1. 
C.S7G(l)-31 Cr. L. J. SCO ll)-l R. 
1930 Ub. 616(1). 

(I) Empreti^ KgaUla, (1637— 01) 


lU. B. E. 117. 

(5) In re Nahi Bati, 8 0. L. R. 73 5 
Emprets t. Umra. 2 P. B. 1633 Cr. ; 
In re Noorool Huh, 3 C. L R- 408" 
S C. 767 ; In re Ntl Madhub. 19 W. R. 
Cr. 1 . 

( 0 ) lie Vijiaraghavaiu, 37 M. 16 G • 
Britingha Deb y. Emperor, ICC. W. 
H.C50. 

(7) A'lifiirr. Emperor, 10 Cr. L J. 
391-8 1. 0. 470. 

(8) SlntrmtBt ofObiecl* and Reaseni 
(IVM). 
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three sureties siRn a bond in the form given io Schedule V to the 
Code, they are jointly and severally liable to pay the amount of the 
bond, but all three of them cannot be called on to pay the whole 
amount ; the sum named can only be recovered once(I). 

Forfeiture of a reasonable sum — It is the duty of the surety 
to see that the accused does not run away, but where a surety has 
failed to produce the accused by reason of an illegal order passed 
by a Magistrate which the surety was not bound to carry out, and 
where there is no connivance and negligence, it cannot be said 
that the surety has acted irresponsibly so as to be peDaIised(2). A 
court mil not be justified m calling upon a surety to pay the full 
amount where according to terms of the bail bond the surety was 
responsible for the production of the accused in the Magistrate’s 
Court at Agra but as several cases were pending against the accused, 
the District Magistrate directed tbe surety to produce the 
accused to a court at Puruea aod the accused absconded by 
reason of an honest attempt of the surety to carry out this 
order and subsequently the surety was unable to comply with 
a fresh order for the production of the accused at Agra(3), or where 
failure is due to the fact that tbe compiainant and accused bad come 
to an amicable arrangemeot to have tbe proceedings against tbe 
accused dismissed for default, aod tbe surety bad knowledge of tbs 
same(4) In the absence of anything to show that tbe surety was 
really responsible for tbe disappearance of tbe person for whose 
attendance he stood surety, and without inquiry into tbe circumstances 
under which be came to stand surety, tbe forfeiture of tbe whole 
amount of the bond is improper(5). 

Agreement to indemnify surely void.— -An express or implied 
agreement by a person who executes a bond for bis appearance in a 
court to indemoiry his surety for the consequences of bis failure to 
appear is void under section 23 of tbe Contract Act(6). 

Suit by surely against principal. — It is contrary to public policy 
to allow tbe surety to recover any sum forfeited under surety bond 
either from the actual person for whom he stood surety or from any 
person who induced him to so stand(7). 

Sub-section ( 4 ). — When tbe penalty of the bond is not paid, tbe 
first step which the court should take is to recover the sum by issuing 
a warrant for the attachment and sale of moveable property belonging 
to tbe person liable under tbe bond or bis estate if he be dead. It is 
only when tbe penalty is not paid and cannot be recovered by 


Empress. 26 P. R. 1801 Cr s Abdul 
Am'e.CfOUrn, 4 Lah. 463"83 1 O. 
173=1925 A. 1 H. t 179=25 Cr. I*. J 
1J31 ; Emperors. Ega Shice, {1S97— 
01) 1 U. B R 119 

(1) Muhammad /6ro7iiffi v Em^ 
peroT. 16 Cf. L. J. lOO (101)=37 I. C. 
U8-8S L R 173 

(3) Emveror t Parhlm Dayal, 49 
A. 635 l8^C)=28 C. L. i. SSC=25AIi. 
J. 637=103 1 0. 651=L R. 8 A. 9»Cr. 
-BA. t. Cr. R. 62-1927 A. 631. 

Cr. r. 0.-116. 


(3) Ibid 

(4) AU Muhammad^- Emperor,^! 
1. 0. 672=8 Lah. L. J. 401 = 97 Cr. L. J. 
1153-A. I. R. 1926 Lah. 636=27 P. L. 
R etc. 

(9f. Ibiii. 

(6) Jadhra} r Bisanlal, 20 N. L. B. 
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sectiOD 107 of the Code is not given to any particular person but to the 
court, a private party, therefore, is not entitled to appeal against an 
order refusing to forfeit it, though it is open to the District Magistrate 
to take action in revision(l). ~ Where an appeal is not admitted, a 
revision on an order passed under s. 514 can he entertained by the Dis« 
trict Magistrate himself, for such revision the case need not be sent to 
High Court(2). 

High Court's power of revision.—The power of revision given to 
the District Magistrate by this section does not take away the general 
power of the High Court to revise his order under section 439 and 
423-C(3) the High Court is competent to revise orders passed by 
Magistrates under section 514 or by District Magistrate under this 
section, sections 435 and 439 being sufficiently comprehensive to justify 
revision of such nrders(4). 

516. The High Court or Court of Session may 
_ , , direct any Magistrate to levy the amount 

Power to direct , *L i , *^1 it j a 

levy oi ftinountdue (tue OH a ouDU to appear and attend at 
TO^certaln recognl* High Court Or CoUft Of SeSSiOD. 

Scope,— This section is only concerned with the power to 
direct levy of the amount due on a forfeited hood. It does not 
authorise the delegation of power to initiate forfeiture proceediDgs(5}. 


(1) Sarjtty. jai JlaJ. tTI.C 783-0 
O. A A. L. B. 1J8-25 Cf T., J. <45, 

121 Emperor v. J’anJhi Khan, A.J. 
R. 193J 8. 15J-1934 Cr. a 1144-162 1. 
O. 874. 

(3) Karam JJaberdin t. Cretm, 6 


J. Ifc R. 179-13 I. C. 223— 13 Cr.L. 
'.31 

• (4) Masla T, Cromi, 15 P. H. 1905 
Jr.— 99 P. I,. R. 1G05- 2 Cr L. J- 13>v, 
(5) JJiraJal t. Emperor, 1* 0. W. N- 
[59— lOCr.L J. 218-8 I. C. 113. 
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evidence, against the surety in a proceeding under this section(l). On 
the other hand, it was held that the production of the conviction and, 
tf necessary, of proof of the identity of the principal was sufficient 
evidence upon which the Magistrate was authorized to issue notice to 
the surety under this section and it was not incumbent on the Magis- 
trate to re try the case.(2) “ The amendment permits the use of such 
a judgment as evindence in such proceedings and directs that the court 
shall presume that such offence was committed unless the contrary is 
proved”(3). 

514 A. ■When any surety to a bond under this 
Procedure 10 case Code becomes insolvent or dies, or when 
deatb^of^VuA^ or boiid IS forfeited under the provisions 
w?ea a^ondlaVr- of section 6l4, the coui t, by ^Yhoso order 
such bond was taken, or a Presidency 
Magistrate or Magistrate of the Grst class, may order the 
person from whom such security was demanded to furnish 
fresh security in accordance with the directions of the 
original order, and if such, security is not furnished, such 
court or Magistrate may proceed as if there bad been a 
default in complying with such original order. 

This Section both makes up for the deletion of words omitted 
from s. 624, cl. 6 (9. v.) as also covers the case of a surety who becomes 
lnsoIvent(4). 

514B. When the person required by any court or 
Bond required officor to cxccute a bond 13- a minor, 
icom a mine*, BUcb court or officor may accept, in lieu 
thereof, a bond executed by a surety or sureties only. 

Bond on behalf of minor. — This section specifically provides that 
when the person required to execute a bond is a minor, the court or 
Police Officer may accept in lieu thereof a bond executed by a surety 
or sureties only. There is no such provision for a majoi(5). 

515. All orders passed under section D14 by any 
Appe>l 1 . 0 m .03 Magistrate other than a Presidency 
revision of orders Magistrate Or District Magistrate, shall 
undefseciionsH. appealable, to the Dtstiicb Magistrate, 
or, if not so appealed may be revised by him. 

Appeal and revision.*"Uader this section, all orders passed by 
subordinate Magistrates under s. 514 are appealable to the District 
Magistrate. The following cases(6) are no longer law. A bond under 


(l) impress y- Bar Chandra, 35 C. (6) Wadhuiva Singh v Emperor, 
410. A.I R. 192S I Ab. 3I8-S9 Cr. L.J.10t 

(3) finpress T. il/an JI/oAaii, 31 A >* 1001 . C. aiO'AlOA. I. Cr.R. 317. 

8C. 

(3) Statement ol Objects and Reatona (C) Anatilhaehart y. Ananlhaehari, 

(19U). 3 M. 1C3-3 Weir 503; Ertipreu T. 

(4) See Woodtoile't Cr P. C. p. 594. Shambhaji, Rat. Ua.Ct Cas 831. 
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the criminal court for purposes which could only be achieved by a 
successful civil action{l). There was a dispute between /t and B with 
regard to the possession of a house and the police took possession of the 
house and locked it. A Bled a complaint against B in respect of the 
bousCi under ss. 143, 380 and 488, Penal Code, and during the pendency 
of the case the key of the house was handed over to A under the orders 
ofthe Magistrate. B was acquitted in the end and be applied to the Magis« 
trate for an order directing X to deliver (be key to him (B). ' It was 
held that the Magistrate had no power cither under s. 517, or under 
s, 516 (c) to make an order in favour of B as neither the house nor the 
key was property in the custody of the court in respect of which an 
offence was committed(2). 

“ Properly used for the commission of an offence.’' — Where a 
motor driver is being prosecuted for an offence under s. 338 it cannot be 
said that the car has been used by the accued for the commission of 
the offence within the meaning of this section and it is illegal for the 
Magistrate to detain the motor car pending conclusion of the trial(3). 

“Is produced before any criminal court “—Where the police 
having seized certain goods hand it over to a supurdar, on the latter 
executing a bond to produce them on demand before the court, but on 
being called upon to produce them fails to do so, and being directed by 
the court, executes another bond undertaking to produce them on 
demand, the latter bond is covered by the provisions of this section and 
it is not open to the petitioner to raise the objection that the bond was 
not executed under (he section merely because the goods were not 
actually produced in court. Hence (he bond is one taken under the 
Code, and as such section 514 applies to i((4}. 

Restitution.— Restitution proceedings under this section are pro* 
ceedings of a quasi civil nature and where a party against whom an 
application for restitution has been made fails to appear after notice* 
er-^ar/e proceedings can be taken against bim(5). 

517* (1) When an-4nquiry or a trial in any criminal 
Order foi dis o- cODcluded, the oourt may make 

e&l of property such order as it thinks fit for the disposal; 
erfwcommitted destruction, Confiscation, or delivery 

encocommi e . person claiming to be entitled to 

possession thereof or otherwise, of any property or docu* 
ment produced before it or in its custody or regarding 
which any offence appears to have been committed 
or which has been used for the commission of any 
offence. 


■(1) Drpjendraf. Sama,SSO.Vf.H, 
108. 

(a) Bonis Dhar v. Brij Bali, ISO 
1. C. 1V7=31 Cr. L. J. b-Iod. Bol. 
(1030) A, 3J— A. 1. R 1030 A. 85. 

(3) Phula Singh ». Emperor, A. I. R. 
1031 Lali. CG5»1931 Cr. U. 853 ; seo also 
Jiahi Dakih t. Crotcn, i r. L. R. 2004 


=.1 Cr. L. J. 88. 

(4) Shangara Singh t . Emperor, 
1939 Lab. C53»116 1. C. 7C5->SO Cr. L. 
J 0a7*>IOa9Or. 0.316-13 A. L Cr.B. 
317. 

(5) ^laung PoCho ». Maung Shtri 
.ffin, 124 1. 0. C93— A,I.B.10a8 B»Dg. 
310, 
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CHAPTER XLIII, 

OF THE DISPOSAL OF PROPERTY. 

516 A. When any property le^arding which any 
^ , offence appears to have been committed 

and disposal oi pro- Or whicii appears to havB been n<;ea for 
petty pending trial fjje Commission of any offence, is pro* 

In certain eases. j j i , . j • 

duced before any criminal court during 
any inquiry or trial, the court may make such order as it 
thinks fit for the proper custody of such property pend- 
ing the conclusion of the inquiry or trial, and, if the 
property is subject to speedy or natural decay, may, 
after recording such evidence as it thinks necessary, 
order it to be sold or otherwise disposed of. 

This sectioQ >s oew. The reasons have been thus stated io the 
Statement of Objects aod Feasoos (1914): “It is proposed to add 
to the Chapter a new section to enable tbe court to pass orders for the 
custody or disposal of property during an ioguiry/’ Under the previous 
law, no order for the custody of property could be made doting an 
inquiry(l}. 

Scope.—This section deals with property appearing to have been 
used for the commission of any offence or property regarding which 
any offence appears to have been committed. That is the Brst 
thing. In such case, the court may make an order for the custody 
of tbe property pending tbe conclosioo of tbe inquiry or trial the 
reason being that in some cases it becomes necessary to preserve 
tbe property either as evidence or in order to make a proper order after 
tbe ciiminai case has come to an end(2). 

Property regarding which any offence appears to have been 
committed. — When a complaint is made of tbeit regarding a property 
which at the time is in tbe possession of tbe person complained against, 
an order may be made under this section for the production of the 
property and its temporary custody with the complainant. But if after 
tbe complainant has thus got back tbe property it appears that be has 
abondoned further pursuit of bis complaint and that bis whole object 
was not the investigation into any criminal oBence but recovery of (he 
property, the proper order to make nnder section 517 is to hand over tie 
property back to tbe person with wbom it was. It is utttrly wroeg 
to let it remain with tbe complainant which is assisting him in abusicg 


(1) In re Valji X/uhammad, lUt. 
Ud. Or. Cas. 957. A’ur Jl/tihnnimad 
V. Jafar Jlfehff, 6 Ct, L. J. li7>’S O. 
L. J. 239. 

(9) Urojendra v. Satna, A. I. R. 1931 


a 455-35 C W.N. 199-m] rv r; /yjj 
-»133 I. C. 903-33 
also Shangara Si'nn/i r. 

I. a 765 t7C6)- IM'j UL. t.-A^Viu!u 
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committed or .which has ' been ased for the commission of an offencell), 
whereas the language of the present Code is quite clear and extends 
the mischief of the section to any property produced before the 
court or in its custody(2). The following cases holding that the order 
cannot be passed unless it has been shown that the property with regard- 
to which the order is made is such that an offence appears to have been 
committed with respect to it or that it has been used for the commission 
of an onence(3) are not tenable as they do not notice the change in the 
law in the 1898 Code. Upon general principles, where there has been an 
inquiry or trial and the accused is discharged or acquitted by any 
criminal court, that court is bound to restore the property into the posses* 
sioo of the person from whom it was taken, unless, as provided by this 
section, such court is of opinion that “any c^ence appears” to have been 
committed regarding it, or that it has been used for the commission of 
an oR'enc^. Then such order as appears right for the disposal of the 
property may be made(4). This section applies only to property 
produced before the criminal court or in its custody or regarding 
which an o^ence appears to have been committed or which has 
been used /or the commission of any offencelS). The essential 
this section is that the property or document must be proved to have 
been used in commission of the offence or regarding which any offence 
appears to have been committed, so cash found on a person convicted 
of illegally importiog opium cannot legally be coD6scated(6). The 
court has jurisdiction to pass the order only if the case falls within the 
section. Otherwise, the only legal order which the court can pass is one 
restoring the previous possession!?). The object of the section is to 
enable the Magistrate to direct the property to be given to some person 
to whom it appears to belong or allow it to contioue it in the possession 
of the person in whose possession it-was found(8). 

Properly : Properly produced in couri.““UDder this section the 
Magistrate has power to pass an order regarding the property produced 
before, or in custody of the court, 'even though no offence has been 
committed in respect of it(9). The contrary ,v»ew taken in the under* 
meotioQed(lO) cases is no longer law. The section has however, no 
application to a case where the property concerned has never been pro- 
duced before tbe criminal courts and it is not denied that no offence bas 


(l) InrePjjdi liamanna, 43 Bl 9 
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(i) In re Pl/di liamanna, 43 M. 9 
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(3) Surendra Hath ▼. 7?a» Jfo7»an, 
80 0.690; In re Got\r\draia, 3t I.*’. 
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In re Anant llamehander, 10 B. 197 ; 
Abdul Ehalik r. Emprtu, 40 F. B. 
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ress. 17 11 748. 
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(6) Govind Pam v. Emperor. 35 
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C7) Devidin ». Empress, 22 B St*. 
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(2) 'When a High Court or Court of Session makes ' 
such order and cannot though its own officers conveni- 
ently deliver the property to the person entitled thereto, 
such court may direct that the order be carried into 
effect by the District Magistrate. 

(3) When an order is made this section, * • * such 
order shall not, except where the propery is live-stock or 
subject to speedy and natural decay, and save as provid- 
ed by sub-section (4), be carried out for one month, or 
when an appeal is presented, until such appeal has been 
disposed of. 

(4) Notbiug in this section shall be deemed to pro- 
hibit any court from delivering any property under 
the provisions of sub-section (1) to any person claiming 
to be entitled to the possession thereof, on his executing 
a bond with or without sureties to the satisfaction of the 
court, engaging to restore such property to the court if 
the order made under this section is modlHed or set aside 
on appeal. 

Eyplanaiion . — In this section the term “ property ” 
includes, in the case of property regarding which an 
offence appears to have been committed, not only such 
property as has been originally in the possession or under 
the control of any party, but also any property into or 
for which the same may have been converted or ex- 
oha'ged, and anything acquired by such conversion 
or exchange, whether immediately or otherwise. 

Amendment explained. — This sectioo has been amended by sec- 
tion 142 of Act XVIII of 1923. lo sub-scction(l) the mode of disDosal 
is iodicated by addition of tbe words ** by destruction, delivery to 
claimant or otherwise ”{1). Sob-section (3) is re-drafted and allows 
one month for tbe presentation of an appeal or aq application for 
revision where this is allowed "(2). Sub-section (4) has been newly 
added, and provides for delivery to any person entitled on his executlne 
a security bond for restitution by producing it in court when called 
upoo(3). 

Scope of section. — The operation of this sectioo has been enlarged 
so as to enable a Magistrate to pass orders for tbe disposal of any 
property produced before bim(4). Tbe language of tbe old Code was 
limited to property in respect of which an 00*6000 appears to have been 


( 1 ) Statement ol Objects and Reasons 
(1914). 

(3) Report of the Select (Tommittee of 
19ip. 


(3) Statement of Objects and Reasons 
(1914). 

(4) Hvs^ulBihea Ahmtd llooaa- 

jet, 9iC. ^11 tJn re Pydi llamanna, 
48 IL 9. ’ ^ ’ 
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Cash.*— Cash is not property withio the meaoing of this sectioo 
except in so far as it is capable of being possessed and identified in specie. 
If it is certain that the actual coins found on a thief or receiver of stolen 
property are the actual coins ^hicb have been the subject of theft, 
then it is permissible to treat such cash to inflict a fine and to apply the 
coins found in the person of the accused towards the payment of fine 
and then to apply the amount of the tine, if necessary, towards com* 
peosation(l). But in no case can coins which have been put luto cir> 
culation and passed on to the public be treated in the same way as stolen 
coins actually remaining in the possession of the thief(2). Where in an 
embezzlement case, the trial court, being satisfied that the applicant 
was in possession of certain property in respect of which the offence 
had been committed and to which the complainant claimed to be entitled, 
ordered the said property to be banded over to the complainant under the 
provisions of this section, it was held that the High Court could not 
compel the complainant to return the property to the court or to the ap* 
p]icaDt(3). The rule that title to money passes by delivery is limited to 
cases where the receipt of money is 6o«a-/?dc(4). Therefore, where an 
accused stole certain money and banded it over to another person under 
circumstances sufficient to show that the receipt by this person was 
not bonO'fide, a Magistrate would be justified under this section in 
ordering restoration of the money to th 

Properly regarding which no 
the accused was convicted of tbe ofleoc 

under section 279, Indian Penal Cc ”, 

passed an order under this sectioo that tbe cart, pony and harness, which 
tbe accused was driving, should be sold and tbe sale>proceeds paid over 
to the complainant it was held that tbe order was illegal(6). 

Property stolen in British hut seized in foreign territory. — A 
Magistrate has jurisdiction under this section to deal with property stolen 
in British territory, notwitbstandiog that it may be seized in foreign 
territory and brought into British territory by tbe poIice(7). 

Properly used for the commission of an offence. — The words 
"which has been used for tbe commission of any offence " refer to 
cases of the same nature, i.e., to instruments like guns or swords 
produced in court. A printing press casuot be said to have been used for 
tbe commission of seditioo, inasmuch as tbe offience consistsin the publi* 
cation, and not tbe printing, tbe press being only a remote instrumentlS). 
A boat cannot be regarded as an instrument for the commission of an 
offence such as is contemplated under this section(9}. Only such 


(1) Purtu T. Emperor, S9 I. 0. 
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(6) Croten v. Jtahi BaViih, 4 P. u. 
R. 1901. 
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been committed in relation to the property clais:ed(I). When a portion 
of salt earth, salt or other article in bulk is produced and received in 
evidence as sample of the bulk the whole bulk is to be taken to have 
been produced before the court within the meaning of this section(2). 

Property regarding which an offence has been committed. — The 
first part of this section refers to cases of ofTences relating to property 
or documents, e. g , where the court directs, as in cases of theft or 
criminal misappropriation or oiTencc of a similar description, that the 
property stolen or misappropriated be restored to Its owDer(3). Where 
the accused was con\icted under s. 182, Penal Code, of giving false 
information regarding a case of theft, the jewels alleged to have been 
Stolen having been found in the house of the accused, and the Magistrate 
passed an order under this section, confiscating them held that such an 
order could not be made under this sectiOD(4). 

Moveable and immoveable. — In this section the clause “property 

regarding which any offence appears to have been committed" 

includes within its meaning moveable property regarding the possession 
of which a quarrel or a fight is begun whatever may be the o^ence that 
might ultimately be committed id the course of the quarrel or the 
figbt(5). Where a dispute between the Mohammadans and the Fisher- 
men in respect of certain nets and boats culminated in a not and the 
death of ooe of the persons concetoed, the court had jurisdiction under 
this section to pass an Older for the disposal of their boats and nets as 
the 05*6006 could be said to have beeo committed regarding the boats 
and Dets(6) The words under comment include immoveable proper- 
ty(7}. Where, therefore, the petitioner's ca«e, in which he charged the 
opposite party with having torcibly dispossessed him of a bungalow 
and Its contents, was found to be true and the opposite party was con- 
victed under section 323. I. P. C., for having forcibly dispossessed him 
of both : held, that it was the duty of the Magistrate to pass order under 
seciions 522 and 517, directing restoration to the petitioner of the bunga- 
low and Its conteats(8). But lo some cases it has been held that this 
section is limited in its application to moveable and has no application 
to immoveable property(9). So, where the accused dispossessed the 
complainant of bis garden by breaking the padlock of its gate, but used 
no force or violence and were convicted of the offence of criminal tres- 
pass, It was held that the court had no power to order the restoration of 
the garden to the complainant under section 522 nor under section 51 7(10). 
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Order of destruction. — The courts bad do power under this section 
before its amendmeDt in 1923, to order the destruction of property 
in respect of which an offence appeared to have been committed(l). 
Accused having been convicted of an offence under section 241 of the 
Penal Code, and a counterfeit rupee which it was not shown had 
been delivered or attempted to be delivered to any one having been 
found in his possession, the Magistrate ordered its destruction, and 
it was held that even if the order was not strictly covered by the terms 
of section 317, the order should not be interfered witb(2). This is 
now expressly provided for in this section(3}. 

Order of restoration of property. — Under this section, if no crime 
is made out the Magistrate has a discretion to decide the question 
of possession, but as a rule, the article seized should be returned to 
the person from whom it was seized unless there are special circum* 
stances which would render such a course uoju5tifiable(4). The mere 
fact that two parties are quarrelling about possession is, not one of 
the special circumstances which take a case out of the general rule(5). 

1/ there is a bona fide dispute the Magistrate may impose a condition 
upon that person(6). It is not competent to the court to restore 
the goods found in possession of the accused to the complainant under ' 
this section. The proper order in such a case is that the goods should 
remain in the possession of the person in whose custody they were 
fQund(7). Where a person accused of theft is acquitted and claims 
as his own the property seized from him by the police and alleged 
to have been stolen, it should be restored to him in the absence of 
special reasons to the cootraty(8). The District Magistrate has no 
jurisdiction to set aside an order made by a trying Magistrate under 
this section, directiog property to be restored to the accused person 
who is acquitted(9}. The property taken out of the possession of the 
accused who are acquitted should be banded over to them in the 
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property can be attached as ts proved to have been used in the commis* 
sioo of an 00*6000. Where, therefore, a person who has illegally imported 
opium into British India is convicted of an ofTence under section 9 (e) of 
the Opinm Act and money is fonnd on him which he has received from a 
person whom he proposes to sell the imported opium, the money cannot 
be attached under the provisions of this section as it cannot be said to 
have been used in importing the opium(l). On a conviction for gambi* 
ing under sections 6 and 7 of the Madras Towns Nuisance Act (III of 
1889), an order to confiscate money found with the gamblers can only 
be passed under this section, and only in respect of such money as has 
been actually employed in gambling and not in respect of other money 
found on the person of the gambler(2). A genuine currency note cannot 
be regarded as being the original from which counterfeits were 
prepared, and therefore as having been used for the commission of an 
o(tence(3). But where the accused stole two bullocks and killed them, 
it was ordered that the axe and the knives with which he slaughtered the 
animals and which were found with the accused when he was arrested, 
should be confiscated and sold(4). But an order for demolition of a 
wall on a conviction for building in contravention of Municipal rules is 
uUra vires, and section S17 cannot apply to a case of this kind(S}, 

Non-existing property. — An order under this section cannot be 
passed as regards property not m existence when the offence was 
committed. An lonaceot purchaser of a stolen cow cannot be ordered to 
deliver up the calf also which was brought forth when the cow was 
in bis possessioa(6). 

Time for passing of order for disposal of property. — The 
jurisdiction of the court is confined to an order at the conclusion of the 
trial for the disposal of the property which has been stolen and which is 
before it in the cnmioal proceedings!?). An order, under this section, 
ought to be made at the time of passing judgment in the criminal case 
itself, and where the Magistrate has before him the evidence given for 
the prosecution in the inquiry, it is not, necessary that the order should 
follaw a fresh inquiry after giving opportunity to the party to produce 
new or further evidence(8). In Abdul v. G/ii<;ani Mohaminad{,9) it was 
held, that an order under this section svfaich cannot be made before the 
final order in the case is passed, can equally not be made after, and 
must apparently be contemporaneous. But in a later Lahore case it has 
been beld tbat an order for disposal of property passed 14 days after the 
date of the passing of the jodgmet in the tiial is not invalid(lO). This 
section does not limit the power of the trying Magistrate or Judge, who 
bas omitted to pass an order for disposal of exhibits as part of bis 
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a stolen currency note bas been delivered to a bona fide bolder for value, 
the court tvil! not on conviction of tbe accused for theft, restore the 
□o'te to the person from v/hom it was sto1en(]}. Where io a trial' 
for a criminal breach of trust it appeared that the accused had 
transferred one of the misappropriated currency notes to the petitioner, 
and 00 the conviction of the accused the trying Magistrate 
ordered the note to be returned to the Crown, it was held that this 
was a case for the application of the genera! rule that pro^^erty in a 
currency note passes by mere delivery and that there being no allegation 
of fraud or bad faith on the part of the petitioner, be was entitled to 
retain it(2). Where a question arises between two persons who shall 
bear a loss resulting from the fraud of a third, the one who bas been 
guilty of negligence shall suffer. Hence where A made over to B 
halves of certain currency notes as security for payment to B of tbe 
piice of goods delivered, having previously parted with tbe other halves 
to C., It was held that B was entitled to recover possession of the 
halves originally made over to him. from C. to whom they had been 
delivered under an order of tbe court, or to obtain compensation from 
C, if C had parted with (hem, inasmuch as it was C’s negligence which 
enabled A to perpetrate fraud upon B(5). 

Order in respect of Bank note— ‘Property in a bank note passes, 
like that in cash, by delivery and a party taking it 5on(r /?{fe and for 
value is entitled to retain it as against a former owner from whom it 
has been stoleo(4). 

Order disposing of money given as a bribe. — Tbe occused was 
convicted of giving Rs. 25 as a bribe to RD, Deputy Inspector of Police. 
R. D. took tbe bribe and at ooce informed against tbe accused. Tbe 
court convicting tbe accused directed that under this section, tbe Ks. 25, 
which were produced in court at the trial, should be disposed of as 

follcws : Rs. 10 should be paid to B. D., and tbe balance couhscated 

and credited to Government. It was held that this order was Iegal(5). 

Order when rights of third parties are concerned.— Where tbe 
question of right to possession is not one between tbe complainant and 
tbe accused but between the complainant aod a third person, an order 
for tbe restoration of the property to tbe complainant should oot be 
made without first giving tbe third party an opportunity of being 
heard(6). Where property io respect of which an offence has been 
committed is seized from tbe possession of a person to whom it has 
been pledged by the accused aod there can be no doubt whatsoever that 


J. S00-(m7) M. W. N B. 

1927 It. 797 ; Subramattii/a Iyer y. 
Javali Arfuadi, 11 I. C. 5yJ— (191I) a 
M. W. K. 370-12 Cr. Ij. J. 400;/nre 
C'nlleelor o/6'aUm, 7 it. H O. R S33 
—■2 Weif. CSl ; In re J'aruIbarinalA, 
40 D. 180 = 17 Horn. L. n. 9i2=31 I. O. 
fi83=*lC Cf. L. J. 783 ; AVraui r. Jacob, 
19 C. 62 ; Abadi Hegatn v. AU Huten, 
(1897) A. ^Y K. 20 

( 1 ) /f» re Miehell. 1 C I« R. 339. 

(2) Inre Pandhaivtalh.iOH. IFO— 
17 Dorn. It. B. 921—91 I. 0. 353-16 


Cr. I. J. 783 5 In re CoUeelor of Salem, 
7 Mil CR 233-2 Weir CCi'.Smprtts 


y.Jur/!ies 3 ur,ttC.S 70 . 

(3) Abdur Ilartaqr. RahmaluUah, 
97 A. CJO ; Sosler t. Green, 7 II- « n. 


(4) Jlodomdl T. 
S13-5S L.R. ]63< 


Emperor, 13 
-23 Cf L.J.3« 


1 


C 


(6) CVoifM V. Hula Singh, DP. «• 
1873 ( r. 


(6) Since Wa t C. I. Melda, 6 
Eaog 65J. 



S. Bit.] OF THE DISP03AI. OF PHOPEETY 1839 

absence of a finding to the case that it belongs to anybody else(l). 
I Where a Magistrate had after the acquittal of certain persons on a 
.charge of thelti made an illegal order for the restoration of the property 
'.alleged to have been the subject of the theft to the complainant ; the 
'High Court bad no power to interfere with the possession of such 
property, further than by quashing the Magistrate’s order, leaving the 
parties concerned to their remedy, if any, by a civil suit(2)- 

Exception to the above rule. — Where the Magistrate, though he 
discharges the accused, believes that the property m bis custody is the 
subject of some oCence, be is not bound to restore the property to the 
person from whom it was taken, but can make any order of disposal under 
this sectioo(3). Where an accused person says, that certain alleged 
stolen property is not bis, the court is not justified in ordering that it 
should be given to him. It should be retained by the court until one 
or other of the parties has established bis right to it. If it has been 
paid or given to the accused the court has power to call upon him 
to return it(4). Where a complaint of theft brought on behalf of a 
talnkdar against bis tenant in respect of some fallen trees which the 
tenant bad cut down and taken is dismissed on the ground of uncertainty 
of ownership, the proper order to be passed with regard to the wood 
is that it should be sold, if it has not been already sold, and the pro- 
ceeds should be retained by the court until they are shown to be payable 
to one or other of the patties, either in virtue of a decree of court or 
in virtue of an agreement amongst tbemselves(3)> On the discharge 
of an accused person on a charge of theft of articles admittedly found m 
possession of that person, on the ground that the accused had a bona- 
fldi belief in a claim, of right to their possession *, that person cannot 
claim return of the articles under this section, as a matter of course. 
Under this section, even where a patty is charged with theft and 
that charge is dismissed or the party is discharged, an order can be 
made for the delivery of the subject matter of the alleged theft to some 
party other than the party in whose possession the property was 
found at the date of the alleged theft(6). Property, part of which is 
joint family property and part the self-acquisition of an undivided 
member of the family may tightly be banded by the court to the 
manager of the undivided family and the undivided member, on their 
joint receipt(7). 

Order in respect ot currency notes. — Title to a currency note 
passes by mere delivery and, therefore, where a stolen currency note 
IS recovered from an innocent third person, it should be returned by 
the criminal court, after disposal of the proceedings in connection 
with the theft of the note, to the person from whom it is 
recovered and not to the person from whom it was 5toIen(8). Where 
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with jewels with the intention of disposing them for money(l). 
But where certain jewels were given to a broker for sale and the 
broker sold the jewels and misappropriated, the sale proceeds it 
was held that the jewels ought to be returned to the applicant with 
whom they were pawned by the purchaser and not to the owner(2). A 
Magistrate should not order that the stolen debentures produced in 
court by the pledgee thereof in a prosecution of the pledger under s. 411, 
I. P, C., should be made over to the rightful owner when there is a 
question between the pledgee and the owner at the time of the theft 
as to which of them was the rightful owner, which question can only be 
determined in a civil sutt(3). But where a goldsmith was entrusted 
with a certain quantity of gold and diamonds for making a comb for 
the complainant and when the article was neatly completed the gold- 
smith pledged it for Rs. 800 with a diamond merchant who bad no 
knowledge that the property was the property of the complainant but 
the court ordered the jewel to be returned to the complainant and it 
was held that the order was justifiable(4). 

I Question of title. — Where stolen property has passed into tbe 
1 bands of a third person, and a question of boater and of title by 
I purchase or otherwise clearly arises, tbe duty of tbe criminal court, so 
far as the restoration of tbe property is concerned, is to leave tbe com- 
plainant to bis remedy in tbe civil court if he thinks be bas 0De(5). 
Where there are conflictiog claims as to tbe ownership of i.ucb' stolen 
property and the dispute cannot be definitely adjusted by the Magistrate 
the property should be kept in the custody of the court subject to any 
, order that may be passed by a court of competent civil jurisdictioD(6). 
Where the title to seized property is doubtful, it should be returned to 
tbe person from whom it was seized unless there are special circum- 
stances which would render such a course unjustiBablef?)- If ^be 
properly produced in court or in its custody, does not come within the 
provisions of this section, then, the only proper order that the court may 
pass, IS to restore the property to tbe person from whom it was origi- 
nally taken. It cannot detain tbe property until title of tbe rightful 
owner is declared by a civil court(8). 

Illegal and improper orders : Order allowing o»o parly to reap 
the crops . — When a Magistrate cancels proceedings under section 145, 
Cr. P. C., on the ground that there is no likelihood of a breach of the 
peace, he has no jurisdiction to allow one.of the parties to reap tbe cro{» 
to the exclusion of the other. Such an order, if passed under this 
section, is fit to be set aside under section 520(9). 

Conditional order. — An order under this section that the petitioner 
is to receive the property on condition of her producing the property or 
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the pledgee is not entitled to retain possession of the property pledged 
because it bad been obtained from the original owner by what is 
palpably and unmistaheably an offence or fraud, or because the 
circumstances clearly indicate impropriety, or an absence of good faith 
on the part of the pledgee, a Magistrate is justiBsd in directing its 
return to the original owDer{l). But where there is a doubt, not 
necessarily a strong doubt, not even a reasonably arguable one, such 
as may arise where the decision involves a contentious point of civil 
law, the normal course of restoring the property to the person from 
whom it was seized should be followed and the dissatisfied party should 
be left to seek his remedy in a civil court{2}. Where certain jewels 
were given to the accused to sell, but the accused instead of selling 
them gave them to another person who pledged them to a third 
person, it was held that the jewels should be restored to the 
pledgee and not to the owner; because the owner, having parted 
with the jewels to be disposed of for money, was not entitled to the 
assistance of a criminal court in recovering them from a pawnee to 
whom they were so disposed of(3). But where a large amount of 
jewellery has been handed over by a lady to another person that he 
might deposit it for safe custody in a bank and that person has pawned 
that jewellery and kept the proceed*:, the jewellery ought to be restored 
to the ladyU). But where a servant has authority to pledge a property 
the pawnee is a person entitled to possession of such property within 
the meaniog of this secuon and it makes no difierence that though the 
pledger bad originally come into possession of the property in a lawful 
manner, be bad subsequently changed bis miod aod after pledging the 
property bad misappropriated the proceeds(5). But a pledgee who has 
not acted in good faith in receiving the articles lo pledge from the 
accused is not entitled to have them given back to bim(6). If a pawnor 
removes from the possession of the patvoee the articles pawned by 
bim and passes them on to a (bird person for good consideration, on 
pawnor's conviction of theft the trial court is justified to direct, in the 
exercise of its discretion under this sectioo, that the stolen articles be 
returned to the pawnee, who was the proper person to recover their 
possession because be bad a lien on tbem(7). Where the owner parted 
possession with certain jewels to the accused in order that they might 
be sold and the accused committed breach of trust by giving the 
jewels to another person who pledged to a certain third person, the 
jewels should be restored to the pledgee, tbe owner having parted 
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silver ornaments aod the exchange of cotes for casb(l). In this case 
the accused fraudulently obtained a decree upon a forged pro-note and 
in execution of that decree purchased a garden, and it was held that the 
case was not covered by the explanation, and that the court could 
not look at the garden as property acquired by the conversion or 
exchange of the forged pro-note into a decree. 

Property in custody of police.— This section is not applicable to a 
case where the property has already passed out of the custody of a 
court. Therefore a party who has taken delivery from the police of 
crops attached cannot be ordered to return tbe same to the opposite 
party(2). 

Babashahi coin. — Babasbahi coin which is not legal tender or 
currency in British India can be debvered to the complainant from 
whom it is stolen. The rule as to current coin does not apply to such 
coins as these are simply in the nature of any other property and not 
moneyfS). 

Appeal, — See section 520. 

Revision, — The powers of revision conferred upon the High Courts 
under ss. 435 and 439 may be exercised to correct illegal or improper 
orders made by Magistrates under this section(4). But in one case it 
has been held that tbe order as to delivery of tbe property cannot be 
interfered on revisioa(5). 

Appellate Court's power to pais orders for the disposal of 
property.— Under section 423 (1) (d) as well as under section 520, the 
appellate court is competent to pass appropriate orders for the disposal 
of moveable property produced at tbe trial, even though tbe trial Magis* 
trata had not passed any order in respect of it under this seetiOQ(6). 
But in one case it has been held olberwi$e(7). 

518 * lu Hen of itself ppssing an order under 
Orders maj take snction 617, the coiirt may direct the 

fonn of reference to property to bc delivered to tljG District 

divisional MagV Magistrate Of to a Sub-Divisional Magis* 
trato, \vlio shall in such oases doal 'vith 
it as if it had been seized by the police and the seizure 
had been reported to him in the manner hereinafter 
mentioned. 

Reference. — An order of reference under this section can be made 
only in respect of property regarding which any offence appears to have 
been committed or which has been used for the commission of any 
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its equivalent value when ordered by a competent civil court is bad(l). 
If, however, a botta-fide doubt exists as to the ownership and the 
property is claimed by a person other than the person from whom it was 
taken the Magistrate may impose conditions on the person to whom it is 
delivered in order that the property or the value thereof may be forth* 
coming in case the rival claimant establishes a title to it(2). 

Power to bestow In charity. — This sectioo does not place the 
property at the disposal of the Magistrate in the sense of enabling him 
to bestow it in charity, The Magistrate should make such legal dlspo* 
sitiQQ thereof as seems right, that is, direct its restoration to some one 
to whom it seems to belong or permit it to continue in the possession in 
which it is found or otberwise{3). 

Order regarding custody of children. — It is not competent to a 
Magistrate, under this section, to mako orders regarding the.custody of 
cbildren(4). 

Order requiring security. — An order requiring security from the 
accused to produce any properly with reference to which an offence is 
alleged to be committed is an illegal orderlS). 

Order for demolition of wall. — An order for demolition of a wall 
on a conviction for building in contravention of Municipal Rules is 
ultra viV«(6). 

Sub-section (4).— -This sectioo does not preclude the operation of 
the ordinary rule that, when no offence is shown to have been commu- 
ted. the property brought before a court ought to be restored to the 
party from whose possession it was last takeo(7). 

Explanation.^Wbere a party has been ordered by a criminal 
court to restore certain property to another but such patty bas already 
converted the property to us owo use ; the court has power to order the 
prcductioo of such property as may be capable of production, and the 
production of the money equivalent of such property as may be 
incapable of production(8). An objection that the coins ordered to be 
restored are not the identical corns stolen is unsustainable in view of 
the explaoation(9). Where, however, the thief sold the slotcn property 
to petitioner for Rs. 184-4 and be sold it to others, and the court asked 
the petitiooer to produce Rs. 184 4 and directed this sum to be paid to 
the defendant under this section, it was held that the money deposited 
was not property withm this section m respect of which an offence had 
been committed as it was not (he actual sum paid by the petitioner to the 
thief or the sums realised by the petitioner by his resale(lO}. The 
words “ conversion ” or “ exchange " must be taken in their ordinary 
sense. They apply to such acts as the melting down of gold and 
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revision " in this section have a wider meaning and are not restricted 
to a court to which either of the parties to the criminal case has 
appealed or could appeal, or has applied for revisian(l). Any court 
of appeal, coufirmatioD, reference or revision may under this section, 
revise any order passed under sections 517, 518 or section 519 by 
a court subordinate to it irrespective of the fact whether an appeal 
or application for confirmation or reference or revision might be 
'made in respect of what may be called the main charge before it(2). 
.The narrow interpretation of the terms Of this section adopted in 
I some of the recent rulings(3) has not met with approval of the High 
'Courts of Rangoon and Bombay(4). An order passed under s. 517 
may be revised by a court of appeal although no appeal has been 
'preferred in the case in which such order was passed(5}. In the case 
of an acquittal by the trial court, the Sessions Judge or District 
Magistrete as a court of revision has power under this section to 
interfere with the ^order of the trial court passed under s. 517. 
regarding the disposal of (be property in respect of which the offence 
was cammitted(6). This has been decided after examination of a 
mass of conflicting authorilies(7) by a Full Banch of the High Court 
of RangoQn(8} and has received an additional support by a Full 
Bench of the High Court of Bombay(9). In the case of a conviction 
by a first class Magistrate the District Magistrate has, in the absence 
of an appeal to the ^^Scssions Court, power to interfere with an order 
passed under section',617 by the trial court(IO). The contrary view 
taken by the Bombay High Court lo the under mentioned case(IJ) is 
likely to lead to inconvenience. The legislature iolended to confer con< 
current jurisdiction on the District Magistrate and the Court of Session 
so that where neither of them has bad any opportunity of exercisiog 
jurisdiction under this seettoo, an applicant may go for redress to 
either and the court which 6rst obtains seisin of the case has power 
(0 act in the aatter{l2}. vVben a Magistrate has disebargedan accused 
person and passed orders as to the disposal of the property, the 
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offence(l). When a court makes no inquiry under the preceding 
section, it is competent to make a reference under this section(2). 

519 . Wheu auy person is convicted of any offence 
Payment to In- inclodes OF amoiints to theft or 

nocent .purchaser TGceiving stoleii property, and it is piovcd 
other person has bought the 
stolen property from him without kuo\v 
ing or liaving reason to believe that the same was stolon, 
and that any money on his arrest has been taken out 
of the possession of the convicted person, the couit may, 
on the application of snch purchaser and on the losti- 
tution of the stolen property to the person ejititled to 
the possession thereof, order that out of such money a 
sum not exceeding the price paid by snch putchascr be 
delivered to him, 

Compensation to innocent purchaser of stolen property. — Ui der 
this sectioa. an inoocent purchaser of stoleo property may be compensated 
out of any moaey found in the possession of a person convicted as a 
thief or receiver of stolen property who has sold the property to such 
innocent purchaser but rvbeie no money is found in tbe possession of tba 
person convicted as the thief or receiver of the stolen property, it is not 
open to the Magistrate to grant compensation to the lanocent purchaser 
out of tbe amount of a fine imposed on the convicted personlO. Auoider 


stoleo property cau obtain compensation, i$ when money has been found 
in possession of the thief at tbe lime of his arrest, m which case the 
whole, or a portion of such money, may be directed by the court holding 
tbe trial to be banded over to tbe innoceot purchaser at tbe time of bis 
restoring the stolen property to toe true owner{4). An order for 
compensation cannot be made in favour of tbe pledgee of a stolen article 
either under this section or section 545 of tbe Code(5). 

520 * Any court of appeal, confiimation, refer' 
sta ot order fovisiou may direct any order 

nnde^^ section si7, under scction 617, section 618, or sec- 
6i8otBi9. tion 619, passed by a court subordinato 

thereto, to bo stajod pending consideration by the 
foimor court, and may modify, altei or nniml such order 
and make anj- further orders that may be just. 

Court of appeal or revision.— The words " court of appeal, or 
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nor n court of reference or coQfitmntiond), 

, Notice. “-Notice should ordinArily bo given unless there is good 

I reason to dispense with it before reversing otr Appeal on order passed 
under section 517(2). 

Limilnllon.— An nppHcaiion mnde under this section to n ‘court of 
nppo.'il,' is not in tlie unture of on nppe.il nnd h not, therefore, 
governed by the period of limltnlioii prescribed for nppe.ilsO), Sucli nn 
Application enn nhv.ays he made within a reasoii.ablo time of the termlnn* 
tion ol the proceedings in which the property in dispute iv.is prodt/ced(4). 
Whore nn nppelinte ^^nR^stfAto erroneously refuses to entertain n 
petition on tlie ground that it is time Karred, the High Court can Inter- 
fere in revision under a. ‘139(5). 

“And moire nny further orders thnt may be just" — These 
words were not to be found in the Codes of 1872 nnd 1882, but were 
Added by Act V of 1398. It sv.is hold under the old Codes that restitu- 
tion could not he made tiy the court of reference or revision(O). This 
section dilTera from the corresponding provision In the Code of 1382 
nnd contemplates that tlie court of reference or revision shall order 
restitution if justice so fequires(7). The fact llml nn order for delivery 
of property hns been carried out does not deprive the High Court of 
its power to ar<Ier restarntiou of the property to the rightful ownerlS). 
'I'he words “ ntui make ntiy further orders that may he just" in this 
section are intended to cover cases of this nature nnd to eonble superior 
courts to pass proper orders In cases where property hns been erroee* 
Qusly disposed of under section 517(9). Under section >I2J (1) (r/) ns 
svell ns under section 520, the nppoIlAie court Is competent to pass 
Appropriate orders for the disposal of moveable property produced 
nt tlie trial, even tiiough the tri.il Mngisirnte had not passed nny 
order in respect of it under section 517(10). The question directly 
nroso in Bmperor v. Atmat S//a/i(lJ), nnd It svns held that section 520 
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Sessions Judge is a Court of appeal, aud any one aggrieved by the 
order should apply to him(l). 

Court to which appeals ordinarily lie.— The words “court of 
appe'^l" in this section merely imply the court to which appeals 
ordinarily lie and do not mean that an appeal must lie in the particular 
case in which an order has been passed as to property(2). An 
appeal from an order passed under section 517 by a stationary Sub> 
Magistrate directing the return of the subject matter of a charge to 
the complainant, lies to a District Magistrate and not to a Sub* 
Divisional Magistrate inasmuch as the latter execises appellate powers 
only on d&legation by the formei(3). But whea a District Magis* 
trate has directed a case or a certain class of cases to bs heard by a 
Sub-Divisional Magistrate, and under se^tton 407 he hears the appeal, 
his court comes within the words '* court of appeal ” as used in this 
section for that particular case or class of cases and he has jurisdiction 
to pass an order as to the disros^l uf property under this section(4). 
Where there is no appeal except against the order under section 517 the | 
proper /a uin is the court of tba District MagistratelS). 
But when an appeal has been preferred to one of the courts from the ^ 
mam case, the jurisdiction of the other courts as to revision of the order, ' 
is suspended ‘Owing to the s^m of the whole case by the court of 
appeal(6). But where the appeal has been disposed of, and an order 
under s. 517 has been left untouched by the court of appeal, there 
exists no bar to an application for rev.sion of that order being made in any | 
one of the courts indicated by the section (7). SVbere in setting aside' 
a conviction for theft, an appellate court omits to pass orders under this 
asetion for restoration of the property laben from the accused \{ the 
omission is accidental, it cao be subsequently cotrected under section 
369 of the Code(8) Where an Additional District Magistrate is 
invested by the Local Goveroroeot by virtue of the powers conferred 
upon It by s. 10 (2), with the powers of a court of revision, be is 
competent when disposing of a case by virtue of those powers to make 
any consequential order as to the disposal of the property, under this 
section(Vj, 

Sessions Judge’s power to very order of Sub-Divisional Magis- 
trate passed in appeal — A Sessions Court has no power under this 
section to vary or revise an order of a Sub Divisional Magistrate passed 
in appeal against a conviction by a Sub-Magistrate as in respect of 
such orders the Sessions Court is neither a court of appeal or revision 


{l) E^pTfsv A’lfamfior, 2 A. 976 


(S) /ii re ArunachaJn Thtcan, 46 
H. IG2 (165) ; .ifono PiWai t. itamo- 


nartan. (1023; 11 W. N 557. 

(C) Emptror Y. Ifusatn Shah, 1 Cr. 
I. J. 761 (7CC)=I7 I’. I‘. L. It. 107. 

(7) Ibid. 

(8) In re SuLba Haidu, 71 I. T. 
51l~15 L W. C61-43 M. L. J. 67= 
17922) M. \V. U. 404=A I R. (1922) 
M 323 =31 >r L. T. 367-24 Or L J* 
159. 


r^agappanY. ICamaram, 126 1. 
C. 594-A. I. U. J930M 7C3 = J''30Cr 
a695-3M»d.Cr.C. 250. ' 
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under this section, staying or modifying, altering or annulling an order of 
a subordinate court can be made only when the order of the subordi* 
nate court is one relating to property and made under ss. 517,518 
or 519. Under it order relating to custody of child cannot be passed(l). 

522- (1) Whenever a person is convicted of an 
Power to restore offence attended by ciiuiinal force or 
possession of im- show of fofce Of by Criminal intimidation, 
moreabie propertj. appeals to the court that by such 

force or show of force or criminal intimidation any 
person has been dispossessed of any immoveable piopeity, 
the court if it thinks fit, wlien convicting such 

person or at any time within one month fiom the date 
of the conviction, order the person dispossessed to be 
restored to the possession of flie samo. 

(2) No such order shall prejudice any light or 
interest to or in such immoveable property which any 
person may be able to establish in a civil suit. 

(6) An order under this section may be made by 
any court of appeal, confirmation, reference, or 
revision. 

Amendment explained.— Tbe am«DdmeDt madeio tbe section by 
Act XVni of 1923 bas been thus explained in tbe Statement of Objects 
and Keasons ; — “ This amendment provides for tbe order of restoration 
befog passed \vftli(o one month from tbe date of conviction ; secondly, 
it extends the scope of tbe section to ouster from possession by show 
of criminal force or criminal intimidation ; and thirdly, it gives 
power to an appellate court or to the High Court in revision to pass such 
an order." 

f Scope of section. — Under this section two conditions must be 
satisfied : (0 some person must bave been convicted of an offence 
attended by criminal force {»') some person must bave been dispossessed 
of immoveable property by such force(2). An order under this section 
can be made only when the oiTence in respect of which tbe accused is 
convicted was attended by criminal force or show of force or by criminal 
intimidatioo(3]. The abject of tbe provisions of this section is to 
enable tbe criminal court, by a summary order, to restore tbe state of 
things which existed at tbe time of tbe dispossession by the convicted 
person or persons, and the criminal court cannot go behind tbe state of 
affairs at tbe time of the forcible ejectment which Jed to tbe criminal 
prosecution{4). 

" Is convicted. ” — For the purpose of exercising tbe powers granted 


(0 Siraj Din v. Khalil Shah, 94 
I. C. 142=27 Cr. L J. 574«=A. I.B. 1926 
Lah 487. 

(2) Pottiwadu V. Veerayya, 19 M. 
L. J. 447. 

(3) Teja Singh t Emperor, 104 1. C. 
435=9 Lah. b22»29 P, L. B. 696} 


Tshan Chandra v. Dma Nath, 27 0. 
174; Bart Chanda. .Fmperor, IG K. 
R. 1910 Or ; In re Data Kata polU- 
vadu, 26 M, 49 ; Chiraman t. Itom 
Lat, 25 A. 341. „ , 

(4) Itatnethtcar r. Nath, o 

C, W. N. 374. 



1849 


Ss. 620-521.] OF THE DISPOSAL OF PROPERTY 

gave to an appellate court the same power as the court which 
originally tried a case to pass orders uacier section 517. Similarly 
ID Ofi^rrr V. Hm^crord), Suleroao, J. upheld the order of the appellate 
court under s. 520 directing restoration of property to the complainants, 
even though the trial court bad refused to do so and had referred them 
to a civil court. The only ruling to the contrary is a decision of the 
Madras High Court in Z.oc<?«rr<i<f Aiyrrr V. Seethal{2), in which it was 
held that where no order under section 517 has been passed by a 
Magistrate the appellate court has no jurisdiction to pass an order under 
section 520. But in a later Madras case Krishnan. J , remarked : “ In 
fact, It IS the common practice in this Presidency for such Magistrates to 
pass orders under section 520, if necessary, when dtspostiig of the 
appeal. 1 see no reason to interfere with this practice. Objection has 
never been taken to such orders as having been passed without jurisdic- 
tion, It will also be noted that section 423 (<f) authorizes appellate 
Magistrates to pass consequential orders based on tbe findings in the 
appeal "(3). 

Revision. — An order made under section 517 may be revised by 
the High Court either under section 520 or by virtue of tbe powers 
conferred on it by section 439 read with sections 435 and 423 {d) of tbe 
CQde(4). The High Court has jurisdiction to interfere with an order of 
tbe ^IaglStIate passed under section 517(5), though there is authority to 
tbe contrary also(6). Where tbe Sessions Jadge in dealing with an 

< ...w-,. »(.. tUn 


petition for revision and not by way of appeai(7). 

521- (0 On a conviction under the Indian Penal 
Destruction of libel* Codo, eoction 292, section 293, seotion 601 
lous and other or soction 602, the court may order the 
destruction of all the copies of the 
thing in respect of which the conviction was had, and 
which are in the custody of tbe court or remain in the 
possession or power of tho person convicted. 

(2) Tho court may, in like manner, on a conviction 
under tho Indian Penal Code, section 272, section 273, 
section 274, or section 276, order the food, drink, drug 
or medical preparation in respect of which the convic- 
tion was had, to be destroyed. 

Order relating to custody of child. — Au order by an appellate court 


(1) 21 A. L. J.677. 

(2) 2 Weir. 674. 

13) In re ArunachaJa Theican, 4C 
M. 162. 161. 

(4) Hagn v. Manmatha, 22 I. O. 
760=18 0. W. N. 952 -15 Cr. L. J. IBl ; 
V J‘o Hla Y. Ko Po Shein, 7 Bsng. 
915. 


(5) iZe Gonyammo. 2 Weir. 639 end 
669 : pQndhatinath r. Emperor, 40 
B.166-1G Cr. L. J. 763 

(6) Bhagal Ram y. Emperor, XI I. 
0.601-06 P. L. B. J911— 12 Cr L. J. 
400. 

(T) De&i Parshadr. Puran, U£93) 
A.W.N. 49. ' 
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committed in the absence of the complainant(l), or where applicants 
were convicted of an oflence under section 447 of the Indian Penal 
Code by reason of their having continued to cultivate certain field 
in spite of their ejectment(2). But where a person is obliged to run 
away by reason of some others rushing at him with sticks and /o/Ai's 
and using threats towards him, the act of the latter amounts to a 
resort to criminal force as defined in sections 349 and 350, and if by 
such act the person attacked is deprived of property, an order under 
this section restoring the property to him is ]'ustified(3). 

Possession taken in absence of opposite party,— “Force " con- 
templates the presence of the person using the force and of the person 
to whom the force is u:ed. Where, therefore, a person breaks open the 
lock of a house in absence of the person in possession and enters into 
possession thereof the possession is taken without any “force or 
show of force “ and an order under this section cannot bs 
passed(4). It is different, however, where the complainant when 
he returns is driven out by force(5). Where, however, it appeared 
that there was no occasion for the use of any force or show of 
force on the part of the accused when they took possession of 
the property as the complainnot was absent and no one on behalf 
of the complainant appeared to prevent the accused from committing 
the offences of which they were convicted and it appeared that the 
complainant still was fighting out the question of bis dispossession from 
the property in certain criminal cases, it was held that an order for 
restoration of possession to the complainant was not proper(6). 

Offence of which criminal force forms an ingredient. — The 
words “an offence attended by criminal force in this section mean 
an offence of which criminal force forms an ingtedient. This section 
is not applicable to cases where there bad been no conviction for 
criminal force either separately or as an ingredient of the offence for 
which tbdre was a convicCion and where there was no finding that any 
person had been dispossessed of any immoveable property by any 
criminal force(7}. But m some cases it has been held that the words 
“attended by criminal force” do not mean an offence of which 
criminal force is an iogredientfS). 

Absence of finding. — In the absence of a finding that the accused 
has used criminal force, etc., iu dispossessing the complainant of his 
property, no order for restoration can be passed under this sectioQ(9). 


(1) Mangiram ». Emperor, 105 I. 
C 076=29 P. L R. 600 ; Hart Chand 
V, Emperor, IC P R. 1919 C*. 

(2) Chuni ▼. Baldeo, 31 A. L. J. 593 
—=76 I. 0. 730 = 1924 A. 81=25 Cr.D. 
J. 43 

(3) Emperor ▼. Aehiq Hutnin. 45 
A. 25=(1923) A.833=24 Or. L J. 837=74 
I C 1049. 

(4) Bihari Lai v. Emperor, 15 Ii. 
786=36 Cr L. J. 59 -=1934 Uh. 454 ; 
Mangi v. Emperor, A. I B. 
1937 Lah 630 ; Soita Biiical v. Doehi, 
12 C. W. N. 269-7 Cr L. J. 108. 

^6) MatutTihavee v. Appamt PHlai, 


73 I C 892=31 II. L.T. 388 = 1923 11. 
237=24 Cc. L. J. 476 

(6) Zamin Bussain v. Emperor, 
A I. R. 1934 0 185 (l)=Il 0. W. N. 
472=(1934) 0. h. R. 356 - 148 I. 0. 790. 

(7) Gulab Singh v Bam Prasad, 
A. I. B. 1931 O. 199-11 0 W. N. 373= 
1934 0. 1,.B. 307 ; Bam Chandra v. 
JUi/andria, 35 O. 434—3 0. W. K. SOS 

(8) Potfivadu V. Veeragya, 36 M. 
49 (60>=12 M. L. J. 117; Mohinie. 
Narendra, 81 O. 691 (696J F, B; 
Adepts Beddi Bamayya, 22 Cr. L. 
] 110 . 

(9) Teja Singh v. Crown, S Lah. 
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by this section, it is necessary that there should have been a conviction 
for an o3'eDce(l). A Magistrate, after acquitting an accused person of 
trespass under section 447, I. P. C., cannot proceed to pass an order 
under this section and put the complainant in possession of the land m 
dispute, inasmuch as this section gives jurisdiction to the criminal 
court only when a person ;s convicted of an offence attended by criminal 
force{2). Where, however, some out of several accused persons ate con- 
victed of an offence attended by criminal force and it appears that the 
complainant has been dispossessed of immoveable property, it is 
competent to the court to restore the complainant to possession 
of the property, under this section. It is not open to any of the 
acquitted accused to impeach the order by reason of bis acquittal(3j. 
Where a conviction is set aside an order under this section must also 
be set aside and the property should be restored to the accused even 
though the equities are clearly to favour of the compIainant(4). A 
criminal court is empowered to restore possession to a parly who has 
been dispossessed by its order under section 522, when such order has 
been set aside as illegal by superior authority(5}. An order under this 
section which is never carried out does not bar the jurisdiction of a 
criminal court uader section 145(6). 

Criminal force. — The term “ criminal force ” used in this section 
must be understood as defined id s. 250 of the Penal Code(7) and to 
support an order under this seciioo, restoring possession of immoveable 
property, it is necessary for tbe court to 6nd as a fact, not only that 
tbe person in whose favour such order is made was deprived of posses- 
Sion by an offence, but that such offence was attended by the use of 
crimtoal force(8]. Where an act of criminal trespass was not attended 
by criminal force or show of force or by criminal intimidation possession 
of tbe property trespassed upon cannot be restored to tbe complainant 
under this sectton(9). An order to restore possession of immoveable 
property canooc, therefore, be made in a case where a trespass was 


(1) Tulsi Ram y. Air ar Hussain, yj 
k GS4 

(2) Emperor y. Ahnahadur,2l O.C. 
852=A.I H 1923 0 141-081.0.331- 
23 Or L. J 2fi0 

(3) In re CfarfioJ Yadao. 55 B. 165= 
32 Bom. Ij R 1196=A 1. K, 1931 Bom 
77=32 Cr. L 3. 376-129 I C 337- 
1931 Cr 0. 46; Jl/oAtni JUohan *. 
Harendra Chandra. 31 O. 691 at 
p G9S : Narayan v. Visaji, 23 B 491 
at p 490. 


(C) Prabhat Chandra t, Prasanna 
A'utnsr. 25 1. 0. U8=18 0. YT. N. 1083 
-15 Cr. L. J. 700. 

(7) HariChandy Crown, IG P. B. 
1019 Ci.; 2Iangiratn t. Emperor, 103 


I. a 676-39 P. L R 500 : Shrihari 
V. Lai Khnn, 5 C, VT, R,250. 

(8) Churaman v. Ram Lai, 25 A. 


jstnperor v. /iit nanaaur, 34 U.C. 
S52=A, I. B. 1922 O 141-60 T. C 321— 
S3 Cr. L. 3. 260 ; Rajathammal y. 
Rajamaniekam, (1922' It. W. N. 
356- 33 Or L. J. 502 -A. 1. R. 1923 il. 
188. 

O) Shera r. iTmpfror, 100 L C. 514 
-28 P. I». R. 333=23 Cr. L. 7. 520. 
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of criminal trespass and threats to use force against the complainant 
and his party, and were in consequence convicted under sections 488 and 
143, Indian Penal Code, it was held that the court was competent 
to pass an order under this section, restoring possession of the bouse to 
the complaiaant(l). 

Dispossession, — No order under this section can be passed unless 
there has been dispossession from immoveable property(2). Where 
there is no evidence that a person has been dispossessed of property by 
the use of criminal force, no order as to possession of the property can 
be passed under this sectioD(3). The foundation of an order under 
this section should be the findiog of the court to the effect that the 
person in whose favour the order is made has been dispossessed 
of specific immoveable property by the use of the criminal force, which 
force formed a material ingredient in the matter of a criminal convic- 
tion ; and when such a boding has been arrived at, the order should 
be in terms to restore the person, who has been so dispossessed, to the 
property from which be bad been dispossessed(4}. In Mohini Mohan 
V, Harendra Cltandra(5) it was held by the Foil Bench of the Calcutta 
High Court that a Magistrate while convictiog an accused ‘under ss. 
341.114 I. P. C., for wrongfully restraining a person by the erection of 
a hut or by any similar act of obstruction bad no jurisdiction to order 
that the but or other means of obstruction should be removed. To the 
same effect is the ruling reported as Mohan Khan v. Gayznddini^h 
Where tbs accused having been convicted of rioting, an order purport- 
log to be passed under this section was embodied in the Magis- 
trate’s judgment to the effect that one of the witnesses be put in posses- 
sion of certain land until ousted by the court of competent jurisdiction 
and there was no evidence that the person in whose favour the order 
was made bad been dispossessed by criminal force proved in the parti- 
cular case, it was held that the order under this section was bad(7}- 
This section is inapplicable where neitber party is found to be in actual 
pas3ession(8). 

Order affecting possession of third person. — A third person who 
was not a party may be dispossessed if the court Bods that possession 
was in the complainant and the latter was dispossessed by force ; a 
fortiori in the case of an accused person who bad an opportunity 
of disproving the complainant’s possession and proving his own, such an 
order is in law eood(9). But an order restoring possession under this 
section can only be binding between the parties to the order, and 
can have no finality in favour of one who is not a party and does 


(X) Jtametvcar Singh Emperor, 
'91 I C. 809=4. X. E 1925 Pat, 689=4 
P. 438=27 Cr L. J. 137=7 Pat. L. 1. 
285 ; Sitaram v, Ttioh CAanrf, 28 N. 
L R. 298 (301)“A. I R. 1933 Nag. 86 
= 1933 Cr..O. 78. 

(3) Mohar Khan v. Gayeuddin, 
23 I C 510=18 0. W, N. 399=16 Cr. 
L. J SOI 

(3) Kaon t. Emperor- 18 Cr. Ii J. 
98=42 I. 0. 130=63 P. L. R, 1917= 
88 P. tv. It. 1917 Cr ; He Vadamdlai, 


2 Weir 674. 

(4) Lachmidas v, Paliat, 23 W, R. 
Cr. S4 

(5) 81 C.C91 F B. 

(fi) 18 C, W. N. 899=15 Cr. L. J 302 
=23 I. C. 610 

(7) lie Vadamalni, 2 Weir 674 

(8) lihatrir. AUu. 2 Weir 675. 

(9) Emperor t. (Jarbao. 65 B. 165 
(168. 169)=A. I. R. 1931 Bom. 77-31 
Cr. L. J. 276 = 129 I. O. 337=1931 Cr. 
O, 46=32 Bom. L, R. HOC. 
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A conviction for nn offence of criminal trespass will not entitle tbe 
complainant to seek bis remedy ander this section, unless there is a 
Bnding of the court convicting the accused that the offence with which 
the dispossession was effected was attrnded with the use of criminal 
force, as defined in section 3S0(l). But tn one case it has been 
held that tbe finding of a filagistrata lo an order of conviction under 
section 349 Penal Code that the accused broke open the lock of 
the complainant therefrom and put a lock of his owo on the bouse 
thereafter, is sufficient to show that tbe element of criminal force, 
vatbin tbe definiticn contained m s. 350, was present to justify an order 
of restorat'on of possession under this section(2). 

Use of force as against property. — The definition of "criminal 
force “ given in this section contemplates criminal force being used as 
against a person and does not take into account such force being used as 
against any matter or substance. Tbe provisions of this section are, 
therefore, inapplicable to a case where the dispossession was effected 
by the use of force as against the property and not as against a 
person(3). Where, for instance, an accused is convicted of tbe offence 
of noting for causing violence to a fencing and not to any person, an 
order under this section should not be passed inasmuch as there Is no 
use of criminal force to any iodividuaU4). 

Show of criminal force. — Tbe ameodmeot of this section by 
adding tbe words " show of cnmioal force” puts an end to tbe differ* 
ence of opiniao which eiristed prior to the introduction of these words. 
On tbe one band, it was held that in order to support an order under 
8. 522 there must be a finding that tbe dispossession was by the use of 
the criminal force and not hy a mere show of criminal force(5}. On 
the other hand, it was held that whenever an accused Is convicted 
of an offence attended by show of force, the court has the power to 
order the person who has been dispossessed by tbe accused of any 
immovable properly by such show of criminal force to be restored to 
tbe possession of tbe same(6). The amerdment gives effect to the 
latter view. Where, therefore, it is found that tbe accused were still 
putting a fence round tbe land when complainant arrived at tbe spot and 
prevented him from taking possession by show of force an order 
restoring possession is justi&able(7). And where certain persons bad 
succeeded in taking possession of the complainaot's bouse by means 


822*.=101 I. r. 485-22 T. L. B COO , 
Ishnn Chondra y. 37 0, 

174=4 C. W. N. 807 , Uart Chand ▼- 
CroKti, IG P. R 1910 Cr , Paflnadit v 
Vetrai/t/a, 20 M 49; C/turamanv. 
J{am Lai, 25 A 841. 

(1) Ualtani t CVioniiu, 32 Cr I..J. 
82'J-CII U 67-3 Pat L T. 130 

(2) Uiwauuu'ja v Aniifuniya, 99 
I C. 803=23 Cr. L. J 191=(1927) 
Kag 13V 

(3; Bahom y, Chanirti, 22 Cr, L J. 
SJ'i-Cl I C. 67-3 Pat. I.. T. l2o ; 
.bodo'ifc y. Bti’ffrcr, 18 f. W. N. 
lltO, Jiaiul T. 4 1*. K. 


1889 Cr. 

(4) i’odojifi V Emperor, 18 C.W, N. 
Xl50-15Cr. L 3.720=20 l.C 168. 

(s) liam Chandra y. Jitendria, 35 
0.431(439) ; JfJtan Chandra y. Dtna 
^Qth, 37 0. 174 ; Earayan y. Vitaji 
23 B 494 ; Bundt Stngh r. Emperor, 
10 Or. L J. 61C=45 1 0.270=4 Pat. L. 
W. 329 ; J/o/jm/i t. Emperor, £0 I. 
a 30=30 Cr. L. J. 370. 
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exteat of the powers of the tryiog Magistrate but also without any limi* 
tatiou of time(l). 

Notice. — Before passing orders under this section, it is imperative 
ia law to give notice to the parties(2). But the Magistrate should give 
the patty an opportunity to show cause as a matter of due exercise of 
judicial discretion(3). Where the accused have been convicted under 
s. 448, Penal Code, after which the complainant applies to the trial court 
for restoration of possession of the bouse of which be has been alleged 
to be deprived, under this section and the court passes an order granting 
such possession ex parle, the non-applicants accused not having been 
served with a notice for the same, such an order cannot be upheld, as it 
is passed without the opposite party having been givea an opportunity 
of raising abjections to it(4). An order under this section ought not to 
be declared as of no effect without hearing what the complainant who is 
the party most interested io the maintenance of the order, has to urge in 
support of it(5}. 

Sub section (2).— ‘See notes above under the bead “order effecting 
possession of third person". 

Sub-section (3). — Under the Code, as it stood before September) ■ 
1923, there was considerable doubt as to whether an appellate court bad 
power to pass an order under this section where the trial court bad made 
DO order at all(6). Under the new Code, the High Court, under 
sub-section (3), has, in a reference or revision, power to make an order 
even though no such order may have been made by the trial or 
appellate court(7}. The words “raurt of appeal, conffrmatlon, 
reference or revision” io this sub-$ectioo refer to the courts dealing with 
the original conviction or trial and do not apply to the High Court in 
reference from tho order restoring possessioniB). But a contrary view 
was expressed in RamesUwar Singh v. Bniperor[9). 

Time limit . — Sub section (3) does oot impose any time limit within 
which a court of appeal, confirmattou or reference or revision must act. 

It IS, therefore, competent to such a court to pass an order for restoring 
the property to the complainant even after the expiry of one month 
from the original conviction or from the disposal of appellate or 
revisional proceedings(lO). The order may be passed by the courts of 


(1) Gudri T. Jangi, A. I. R. 1934 
Pat. 161=15 P. L, T. 163=160 I. C. 
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Or L. J. 172 

(3) Pan Nyun v. Haung Hyo, 3 L. 
B R. 20=2 Cr. L. J. 377. 
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X, R. 481=11932) Cr. C« 251. 

(9) 4 Pat. 438-91 I. C. 609-A. ». R- 
1935 Pat. 089=27 Cr. L. J. 1S7-7 1 at- 
L. T. 265. 

(10) Pida Hussain v. Sarlarat 
Buaain, 12 ftit. 787-A. I. R 1933 Pat. 
en-liS 1. C. 327=31 Cr. L 3.010; 
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not claim under a patty(l). Sob-section (2) provides that any right 
or interest which a third party may have in the property cannot 
be affected and such third party in the case of eviction under an 
order under this section, must seek his remedy in the civil court(2). 

Nature and form of order.— An order under this section is passed 
not against any person, but m favonr of the party dispossessed, provided 
the conditions necessary to give the conrt jurisdiction to make that order 
are present(3). Where the petitioner’s case, m which he charged the 
opposite party with having forcibly dispossessed him of a bungalow and 
its cQitents, was found tabs true and the opposite party was con- 
victed under section 323, 1. P. C , for liavirg forcibly dispossessed him 
of both : /lefd, that it was the duly of the Magistratetopassorder under 
sections 522 and 517, Cr. P. C., directing restoration to the petitioner of 
the bungalow and its contents(4). 

Order must be passed within one month — Under the old section 
the Magistrate was required to pass an order of restoration imme- 
diately upon the conviction of an accused and it was held that the order 
of lesioratian must have been passed simultaneously(5), or imme- 
diately, so that It could be regarded as having arisen out of the judg- 
ment of the court convicting id the case(6). In view of those decisions 
one monUi’s time is now given to the Magistrate to pa<8 an order of 
restoration after thecoovictiou of an accused(7}. The section as amend- 
ed specifically limits the power of a Magistrate to direct the restoration 
of any immoveable property at any time within one month from the 
date of the conviction Any such order after one month is without juris- 
dictiOQ(8). All that this section authorizes a Magistrate is to pass an 
order within one month of the conviction ; it does not authorise him to 
pass such an order upon an application presented to him within one 
month of the date of convictioD(9). If an application for restoration 
of possession is made within ooe mouth, tne Magistrate is not justified 
111 adjourniug the application on the ground that an appeal by the 
accused against his coovictioQ is pending m the appellate court and in 
making the order after the dismissal of the appeai[lU]. It is open to the 
appellate court to pass an order under this section not only on the date of 
the disposal of the appeal and within one month thereafter which is the 


(1) Adinarnyann y Nambaran 
ijUTommo.eu 1. C 7ll=48 M. L. J, 
S72=A I. R '925 51 799 

(2) liamesuar'i Bisiva Nath.bC, 

W N 374 _ . , 


reasoRiible time from the dite of con- 
viction. I‘o 'loKy. £tnperor, U. 
B R. (t918j 3rd Qc. tll«-20 ft. L. J. 

Its. 

(7) Jianieshwar Sing?t v. Emperor, 
4P<vt 433 (439.410)=9J I. C. 609-1925 


tf)j Monun v. iiui « • . iv 

N. 803, Oontrv Naiayati v. Vaoji, 
2‘) D 494, Ghulatn ituhammad t. 
Karnvi Singh, J5P. If. 1914 Cr.*® 15 
Cr L 3.275 

(61 Jatindra Noth v. 'Emperor, 19 
I C. 1*2=14 1 r. L J 171, Khult *. 
liahhlauoh'i^ A.L 3.4^9=19 Ct.L. 
2,751—46 I. 414; Or'wbitliiu t 


fS) Ashwini Kumar ▼. Shathanka, 
59 C 1153--1932 0 750»30U. W. N. 
Cll.Ghaean v. Bhag Dhari, 135 I. 
C (n9 = t. l.R 1932 Lab. 210. 

(9J Gudri f. Janji, A. f. R. 193 1 Pet. 
151-I6 P L. T. 163— 150L C 787-35 
Cr li 3 115S. 

( 10 ) KtimoT t. ShathanJji, 

59 0.1151-36 C. W. N.CJ4-A. 1. B 
193J C. 750. 
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Scope of section. — This section must be confined to property 
seized by the police of their own motion, in the exercise of powers 
conferred on them by law, which seizure requires to be reported to a 
Magistrate, for instance, seizure under ss. 51, 54 (4), 165 and 166(1). 
This section cannot be held to apply to property which is produced 
before a court in the course of an inquiry under a search warrant issued 
by it. To such property s. 517 alone would apply, and if no offence 
is found in respect thereof, the court can make no order ; the property 
must be given back into the possession from which it came(2). But iu 
one case it has been held that the words '* seized by the police *’ apply 
equally whether the seizure is made under a Magistrate’s warrant or 
without a warrant. In the one case as in the other, the seizure is made 
under the authority of some law requiring the police to execute the 
warrant or empowering them to seize property without a warrant. In 
both cases, the seizure must forthwith be reported to the proper 
Magistrate, who can then proceed in the manner prescribed by this 
section(3). This section does not apply where the police obtains 
possession of the property in the course of au investigation into an 
ofience which in no way relates to the property in question (4), or where 
the property is seized by the police on the complaint of certain persons 
claiming as owners thereof(5). 

Disposal of property : Discretion, how to be exercised.’^CIause (1) 
of this section gives a Magistrate power either to deliver the property to 
the person entitled to its possession or to pass such order as he deems fit, 
respecting its disposal. If he adopts tbe first alternative, be has to find out 
the person entitled to possession, and, if no one succeeds in establishing bis 
title to pcssession, the property should be atthe disposal of Government. 
If be adopts the second alternative, the section does not specifically state 
what the nature of the order regarding the disposal of property should 
be. Thire is nothing in the section to prevent a Magistrate from 
ordering that property should be at the disposaf of the Government if 
such order is proper in the circumstances of (he case(6}. The dis- 
cretion given to a Magistrate by the words ** such order as he thinks 
fit respecting the disposal of property" must be judicially exercised, and 
in the absence of any thing to show the title in the property, it should 
be ordered to be delivered to the person in whose possession it was at 
the time of the attacbmeot(7). But the fact that the accused bad been 
iu possession of the property when the charge was made is not conclu- 
sive. The Magistrate may order the delivery of the properly to the 
complainant. The Magistrate has not to decide the question of title 
but merely the question of possession. Tbs question to be decided is, 


(1) In re Itatanla}, 17 B. 710; 
Chuni Lai ▼. /s/m- Dan, 4 Lah 38 
(43)=73 I. C, 702-24 Cr. L. J. 070— 
(1924) A. I. R. (Lah). 70. 

(2) In re Itatanlal, 17 B. 748. 

(3) In re Lahshman, 20 B 552—4 
Bom L It. 270. 

(4) Chuni Lai r. Ishar Das, 4 Lab. 
38 (421-73 1 C 702=21 Cr L.J. 070. 

(5) In re KuppatnmaJ, 29 M. 375 —4 
Cr. L.J.233 


(0) Damasaicami Atyar v. I’*"' 
Xatesicara Aiyar, J8 I. 0. 171=21 JL 
L J. 1=(1913)M. \V. N. 851-14 M.L. 
T 431=14 Cr. L. J.27. 

(7) Empercr v. Bahiner, 5 Bom. L 

R. S5;/h re Kareppa Chanbasappa, 
10 Cr r,. J. 207-17 Bom. L. 

Kmn Ton v E C/»o. 4L B.B.»“6 
Cf. L. J. 120: Aslum v. Emperor. 8 

S. I,. B. 141-10 Cr. L J. 138 
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appeal, conSrmatioa, reference or revision at any time howsoever long 
after the conviction by the MaBistrate(l). 

Appeal or revision— Under s. 423 cl. (rf), a Magistrate of the 
first class specially empowered to hear appeals from subordinate 
Magistrates has lucisdiction to hear an appeal with reference to au order 
passed by a subordinate Magistrate under this section(2). Where an 
order of delivery of property was passed by a Sub Magistrate some time 
after conviction and an appeal was preferred separately against that 
order, held ; that no appeal Iay(3) Where an appellate court reverses 
a conviction on the ground that no force was used, it ought also to 
»Q restore the parties to their 
ly set aside an order under 
J ■ Under section 423 0) (d) 

the High Court has power, as a court of revision, to interfere with’ an 
order passed fay a Magistrate under this section(6). The order of the 
High Court, setting aside the order for restoration, carries with it the 
incident of restoration of the property to the accused(7). 

523 > (0 The seizure by any Police Officer of 
Procedure by property taken under section 51 or 
polite upon seisare alleged Of suspccted to have been stolen, 
mid«?eetioa 61 « Or found under circumstances which 
stolen. create suspicion of the commission of any 

offence, shall be forthwith reported to a Magistiate, who 
shall make', such order as ho thinks fit respecting 
the disposal of such property or the delivery of such 
property to the person entitled to the possession thereof, 
or, If such person cannot be ascertained, respecting the 
custody and production of such property. 

(2) If the person so entitled is known, the Magis* 
»h.,. ‘''o property to be 

owner oi property delivered to him on such conditions (if 
aeuod unknown any) as the Magistrate thinks fit. If such 
person is unknown, the Magistrate may detain it and 
shall, in such case, issue a proclamation specifying the 
articles of which sucli property consists, and requiting 
any person who may have a claim thereto to appear 
before him and establish his claim within sis months 
from the date of such proclamation. 


ItamcihiiaT Singh y Emperor,* 

438, Gudri y Jattgi, A. I. U. 1931 Pat. 
154. 

(1) Pameshtcar Stngh y. Emv^ror. 
4 Pat. 438 (440)-0l 1.0. 603 . cl. UmaH 
Miyn y. Amir itiya, 1937 Nag. 131= 
38Ut Ii.3. 191. 

(3) Oourhari y. Alay. 29 C. 724 
{Jiamchatidray Noliti, 25 O C30=3 
0. \V. N. 225 dechted obsolete.) • 

(3) 26 L. W. 17 n =89 U. t- T 16 n 
Or. P. o.—in 


“»53 M L. J. 14 n. 

(I) nojalhammal y, Jlajamanik- 
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Ij.J. 602-A 1 rt. (1912) >1.163. 

(5) Ujir y SyeJ Ah. IG Ce. L 3, CO" 
«»I9C.W.N 9.W-30I C 159. 

. (C) .(lAiriacf .111 V. A'fenoo. 36 C. 44. 

(7) /listresirar v. Jihola, 15 Cr. n. J. 
224-21 I.C. 1000 = 13 0. W. N. 1U7. 
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applies only to a person other than the original possessor(l). 

Property. — Crops are not such property as is referred to in this 
section(2). 

Question of title. — A Magistrate’s order under this section, deliver- 
ing possession of property, does not conclude the right of any person(3}. 
The Magistrate does not decide the question of title, but merely decides 
the question of possession(4). 

" Revision. — The High Court has jurisdiction to interfere with an 
order made under this section(5) where a proper case is made out(6}. 
But it will not interfere with the judicial discretion exercised by the 
Magistrate if It appears that he bad applied bis mind as to who was 
entitled to possession and come to a conclusion with such materials as 
w6re placed before bim(7). 

Review. — A Magistrate has no jurisdiction to vary an order once 
passed directing that the property taken by the police should be returned 
to the person from whom it was taken(8). 

524;> (1) If no person within such period estab* 
proeedura where claim to such property, and if 

no ciaimaat appears the person in whose possession such pro- 
witbin six months, perfcy was found is unable to show that it 
was legally acquired by him, suoh property shall be at 
the disposal of Government, and may be sold under .the 
orders of the Presidency Magistrate, District Magistrate 
or Sub'divisional Magistrate, or a Magistrate of the first 
class empowered by the Local Government in this 
behalf. 

(2) In the case of every older passed under this 
section, an appeal shall lie to the court to which appeals 
against sentences of the court passing such order would 
lie. 

Procedure where no claimant appears within six months. 
When the proclamation has been issued, and the six months have 
expired, then under the provisions of this section, the person in whose 
possession the property was found can come forward and show that it is 
his own(9). Where no claimant comes forward within the time allowed 
by the proclamation issued under section 523, and the evidence 
adduced by the person, from whose possession the articles were seized, 
though not satisfactory is not proved to be false, the proper and safest 


(1) Yaray. Emperor, 67 I. C. 968^26 
Cr.1^.3. 1018. 

(2) Earoyan ▼. T'lroji, 23 B. 494. 

{Z) In re Alinie'l baliele. Bat Un. 
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(7) Bxtsensha v jVas/(oXr7<®i 11 • 

L. J. 8S!?=J2Bcm. 1 . R. 232*5 1 C. f.2. 
{6) balhttcu T Joircm,il<ri'.i'- 

(9) Lmprtis » Mahalalvildm. 22 
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who is eatitled to possessiootl). 

Conditional order. — There is no law enabliag a ^Magistrate to 
demand security from the per&oQ in possession of the articles for their 
productiOD, when reguired(2). But in order to avoid the serious loss to 
the property the Magistrate is competent to make an order under this 
section on terms(3). 

Inquiry. — It is not incumbent on a Magistrate to bold a judicial 
enquiry on oath before passing an order under this section. Such an 
order can be passed on police reports and papers aione, without, any 
independent inquiry regarding the ownership of the property(4). But 
in some cases it has been held that as the bases of an order under this 
section, the Magistrate should make a specific investigation touching the 
rights, not of property, but of possession, claimed by the applicants(5). 
The section itself does not make any Magisterial ioquiry imperative. 
It appears that the Magistrate has to satisfy himself, on such material 
as is before him who is entitled to possession of the property con- 
cerned(6}. Sub-section (2) does not require a Magistrate to make any 
inquiry at all. He proceeds on such materials as are available before 
him and has to decide the question not who was in possession at the 
time the property was seized by the police but who was entitled to 
possessian(7). 

Proclamation. — In disposing of property seized by the police, if' 
the Magistrate finds that the person entitled to possession is known, he 
need not issue any proclamation If be has issued proclamatioo that 
will cot prevent him from ordering immediate delivery of the property 
to a person to whom he might have orderd delivery without issue of pro- 
clamatiOQ(8), If, however, there is doubt about the person entitled to 
the possession of property no final steps should be taken by the Magis- 
trate nor IS he bouod to take any final steps to ascertain whether the 
property seized on suspicioo belongs to the person in whose possession 
it was found, until after the expiry of the six months mentioned in the 
section ; but when tbe proclamation has been issued and the six months 
have expired, then tbe provisions of s 524 come lu and tbe person iu 
whose possession it was found can come forward and show that 
it is bis own(9). Tbe period of six months prescribed by this sub section 


(1) Huieniha y. llaihdk$ha, 12 
Bom. Ii. E. 232=11 Cr.L.J. 539=5 I. 
0.972. 

(2) Poron Chandra v. Sati, 7 0. W. 
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(3) Nasih AUy. RuJimini, 5 0. W. N. 
116. 

(4) Chuni Lai v Ithar Dot, 4 Lab. 
38-1921 Lah. 76=73 1. C. 702=21 C». L. 
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517 and 524 do not empower the Government to confiscate the property 
or conclude the right of the person from whose possession the property 
has been taken, or of any other person to contest the decision of the 
criminal court by civil suit(l). This view is in accordance with the 
decision of their Lordships of the Bombay High Court in Queen-Em- 
press V. Trihhuhan[2)t and Wassappa v. Secretary of State[2). In 
Secretary of Slate v. Wakhut Sitighfil4), however, their Lordships of 
the Bombay High Court expressed the view that as sub-section (2) 
allows an appeal from the order passed under sub-section (I) it is doubt* 
ful whether the law allows a remedy by way of suit. 

525 . If the person entitled to the possession of 
Power to Bell such property is unknown or absent and 
perishable property, tho property IS subject to Speedy and 
natural decay, or if the Magistrate to whom its seizure 
is reported is of opinion that its sale would be for the 
benefit of the owner or that the value of such property 
is less than ten rupees, the Magistrate ma}’ at any time 
direct it to be sold ; and the provisions of sections 523 
and 624 shall, as nearly as may be practicable, apply to 
the nett proceeds of such sale. 

The operation of this section has been enlarged so as to enable a 
Magistrate to sell property when its value is less than ten rupees. If b 
M agistrate, uot empowered by law in this behalf, erroneously but in good 
faith orders the sale of property under this section, the order will not be 
set aside on the ground merely of bis not being duly empowered'^see 
s. 529 {/«) infra. 


(1) Secretary of State T. Lotm (3) 40 B. 200. 
Karan 6 P*t. L. 

(2) 0 B. 131. (4) 10 B. CC9, 
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coarse for the court is to follow the presumption laid down in section 
110 of the Evidence Act and to hold him to be the owner. The words 
'Ms unable to show that It was legally acquired ” used in this section 
are not intended to reverse the presumption arising under section 110 of 
the Evidence Act(l). When certain property was recovered from the 
house of a petson charged with theft, but the complainant did not claim 
It as his, a Magistrate acts illegally in entering upon an inquiry as to 
how such person came to be in possession of the property. His duty is 
simply to restore the property to the custody of the person from whom 
it came. The fact that the account given by such person as to how he 
came by the property did not satisfy the Magistrate will not justify him 
to inquire and pass an order under s. 523 or this section(2). 

Limitation inapplicable to possessor of property. — The period 
ot six months prescribed by this section applies only to a person other 
than the original possessor. If no claimant appears within the period 
fixed, then the question arises, whether the person in whose possession 
the property was found is able to show that it was legally acquired by 
him; and, therefore, the Magistrate should hold an inquiry as to whether 
that person is entitled to retain possession of the property(3). 

Property shall be at the disposal of Government.~~A Magistrate 
cannot pass an order placing the property at the disposal of Government 
and directing its sale without boldiog an inquiry as to whether the 
person in whose possessioo the property was found is entitled to retain 
possession of the property(4). The power of a criminal court is 
limited to making arrangements for the custody and protection of the 
property while in the custody of the Government and to making a 
transfer of possession to such petson as it thicks piopet(5). The words 
“at the disposal of Government’’ m this section may reasonably be 
interpreted as meaning that Government shall be free to sell the pro* 
perty or to hold it as a trustee for tbe true ownerfd). 

Orders of specially empovrered Magistrate, when necessary. — lo 
the case of property seized by tbe police, it is the business of tbe Magis- 
trate to whom the report is made under section 523 to dispose of tbe 
matter in tbe first instance. It is only when section 524 applies that 
tbe orders of tbe Sub-Divisiooal Magistrate or other specially em. 
powered first class Magistrate intervenef?}. 

Appeal. — Tbe appeal allowed by sub-section (2) comes under 
Chapter XXXI and its provisions govern tbe appeal. It is a regular 
appeal on the merits and cannot bo disposed of by the appellate court in 
a summary way without a notice to the other partyld}. 

Civil suit. — It has been held by the Patna High Court that sections 
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(3) The High Court may act either on the report of 
the lower court, or on the application of a party inter- 
ested, or on its own initiative. 

(4) Every application for the exercise of the power 
conferred by this section shall be made by motion, 
which shall, except when the applicant is the Advocate- 
General, be supported by affidavit or affirmation. 

(5) When an accused person makes an application 
under this section, the High Court may direct him to 

. execute a bond, with or without sureties, conditioned 
that he will, if so ordered, pay any amount which the 
High Court may under this section award by way of 
compensation to the person opposing the application. 

(6) Every accused person making any such applica- 

„ , . n tiou shall give to the Public Prosecutor 

Prosecutor of apph- noticG in Wilting of the application, 

Stion together with a copy of the grounds on 

' which it is made ; and no order shall be 

made on the merits of the application unless at least 
twenty-four hours have elapsed between the giving of 
such notice and the hearing of the application. 

(6-A) Whore any application for the exercise of the 
power conferred by this section is dismissed,' the High 
Court may, if it is of opinion that the application was 
frivolous Or vexatious, order the applicant to pay by way 
of compensation to any persou who has opposed the 
application such sum not exceeding two hundred and 
fifty rupees as it may consider proper in the circum- 
stances of the case. 

(7) Nothing in this section shall be deemed to affect 
any order made under section 197. 

(8) If in any inquiry under Chapter V^lH or 
Chapter XVIII or in any trial, any party interested 
intimates to the court at any stage before the defence 
closes its case that he intends to make an application 
under this section, the court shall, upon his executing, if 
so required, a bond without sureties of an amount not 
exceed i ng two hundred rupe ^, that he will make such 
application within a reasonable time to be fixed by tho 
court, adjourn the case for such a period as will afford 
sufficient time for the application to be made and an 
order to bo obtained thereon : 

Provided that nothing herein contained shall 
require tho court to adjourn the case upon a second or 
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CHAPTER XLIV. 


OF THE TRANSFER OF CRIMINAL CASES. 


Higt Court may 
transfer case or 
itself try it. 


526. (1) Whenever it is made to 
appear to the High Court — 


(n) that a fair and impartial inquiry or trial 
cannot bo had in any ctiminal court subordi- 
nate thereto, or 

{b) that some question of law of unusual difficulty 
is likely to arise, or 

(c) that a view of the place in or near which any 

offence has been committed, may be required 
for the satisfactory inquiry into or trial of the 
same, or 

(d) that an order under this section will tend to 
the general conventence of the parties or 
witnesses, or 

(e) that such an order is expedient for the ends 

of justice, or is required by any provision of 
this Code ; 
it may order — 

(t) that any offence be inquired into or tried by 
any court not empowered under sections 177 
to 184 (both inclusive) but in other respects 
competent to inquire into or try such offence ; 
(«) that any particular * * * case or appeal, or 
class of * * • cases or appeals, be transferred 
from a criminal court subordinate to its 
authority to any other such criminal court of 
equal or supeiior jurisdiction ; 

(m) that any particular * • * case or appeal be 
transferred to and tried before itself ; or 
(iv) that an accused person bo committed for 
trial to itself or to a Court of Session. 

(2) When the High Court withdraws for trial before 
itself any case from any court other than the court of a 
Presidency Magistrate, it shall, except as provided in 
section 267, observe in such trial the same procedure 
which that court would have observed if the case h^d 
not been so withdrawn. 
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this subject has now been set at rest by deleting the word "crimioar’ 
from this section(l). 

Object of the section. — ^This section is enacted to maintain full 
confidence in the administration of justice, which can only be done by 
giving every citizen an assurance so far as practicable that no one will 
be forced to undergo a trial before a Judge or a Magistrate whom he 
has reasonable ground for suspecting to be prejudiced against him(2}. 
The position of the accused persons is at all times of grave anxiety and 
courts trying criminal cases shoold be specially on their guard not to do 
anything which may have the effect of increasing their anxietyf3). It 
is of paramount importance that persons arraigned before criminal courts 
should have full confidence in the impartiality of those courts, and if a 
person has a reasonable apprehension that the court before which be is 
to be tried is not completely free from bias, a transfer should be direct* 
ed(4). The trial of a case should be in an atmosphere which does not 
create even a suspicion that there has been or is likely to be an impro- 
per interference with the course of justice. It is not merely of some 
importance but is of fundamental importance that justice should not 
only be done but should manifestly be seen to be done(5}. 

Transfer application direct to High Court. — The High Court 
will not ordinarily entertain an application for a relief which could 
equally well be granted by a subordinate court until recourse has first 
been bad to the court. It will not, therefore, entertain an application 
for transfer unless the District Magistrate or the Sessions Judge has 
been moved in the first iQStaoce(6). But there is nothing in the statute 
which readers it necessary to move the District Magistrate in the first 
instance. If an accused desires to go direct to the High Court for 
transfer of bis dase under this section, instead of first proceeding under 
s. 528, bis right to do so as a matter of law, cannot be excluded under 
the Code, since the passing of the present sub'Section (8)(7). A party 
to a crfmioal case peodiog before a Presideucy Magistrate can apply 
direct to the High Court for a transfer of the case under this section, and 


(1) Lakshmi Narain t. Ratni, 27 
Or. L. J. 47G=93 t. 0. 700. 

(a) Giriih Chandra t. Emperor, 20 
0. 857 at p. 85C. ' 

(3) Yutuf V. Bunt Lai, 61 I. O. 8J7= 
20 Cr. L.J.659. 

(4) Sardari Lai t. Crown, S I*h. 
413 :itana Oopal^- EmperOr.^ilC. 
951=1 0. L. J. 371=18 Cr. L. J. 643 s KoU 
Charan t. Emperor, 33 C. 1183 ; 
^achal T. ilatru, ION. L. 


Cr. I,. J. 190=32 1. 0. 980 ; Emperor 
Abdul Latif, 26 A. 636 ; Srtlal v. 
Emperor, 45 1 0. 680=19 Cr. L. J. 632 J 
Rang Bahadur ▼. Kariman, 22 Ct. 
D.J. 708 = 63 r, a 868=2 Pat L.T.397 
(5) IlariKrishan v. Emperor. lU 
I, O 451=A. I. K. 1923 Lah 757=29 Cr 
L.J. 867=29 P I.. B. CC7 ; Sargeany. 
Bale. (2887; 2 Q B D 653 ,• R V- bust 
exJusliees, Ex parte (>9JI) 

IK. B. 250; Amar Smgh'i. badhu 
Smgh. 6 Lab 396 , . 

(6i Ravi Chander^ Sundar Smgh, 
87 t. 0.112-1925 A. 01O=b.K.0A.87 
Cr.«-26 Pr. L. J. 960; In relonteea. 1 
Cr L J. 689=6 Bom. L. B. 460;CrAM 
lamNabi t. Jatnala, 72 t. C. 832=.^. 
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subsequent intimation from tbe same party, or, where an 
adjournment under this sub'sectiou has already been 
obtained by one of several accused, upon a subsequent 
intimation by any other accused. 

(9) Notwithstanding anything hereinbefoie contain- 
ed/ a Judge presiding in a Court of Session shall not be 
required to adjourn a trial under sub-section (8) if he is of 
opinion that the person notifying his intention of 
making an application under this section has had a 
rea‘'Onable opportunity of making such an application 
and has failed without suiBcient cause to take advantage 
of it 

Explanation . contained in sub-section (8) 
or sub-section (9J restricts the powers of a court under 
section 841. 

(10) If before the argument (if any) for the admis- 
sion of an appeal begins, or, in the case of an appeal 
admitted, before the argument for the appellant begins, 
any party interested intimates to the court that he 
intends to make an application uoder this section, tbe 
court shall, upon such party executing, if so required, a 
bond without sureties of an amount not exceeding two 
bundle i rupees that he wiU make such application 
within a reasonable time to be fixed by the court, post- 
pone the appeal for such a period as will afford suffi- 
cient time for the application to be made and an order to 
be obtained thereon. 

Amendment.~Act XVIII of 1925 has ameoded this section by 
omitung the word '* criminal "which occurred m els. (ii) and {m) of sub- 
section (ll. It has further ameuded tbe section by substituting the 

words “ any amount application ’’ for tbe words “ tbe costs of the 

prosecutor ” By tbe same Amendment Act sub-section (6-A) and (9) 
have been newly added. The provisions of this section have been fur. 
tber amended by Act XXI of 1921. By this Amendment Act sub.sec- 
tions (5) and (6-A) have been amended, sub-section (8) has beeu recast, 
and tbe explanation to sub-S6Ctioo(9) as well as sub-section (10) have 
been newly added. Tbe amendments have been explained in their pro- 
per places. 

Scope of the section. — The scope of this section has now been 
considerably enlarged and every case tried by a criminal court comes 
within the purview of tbe amended sectio-i (l). Under tbe old law there 
was a conSict of opinion as to whether a case uoder Cb. VIII or under 
s. 145 of tbe Code could be called a ciimmal case(2), but all doubt on 


(1) Lalshmi Narain t ifatni, A.I. (9) Compue Jaggu v. ilurli, a. 
B, 1926 L. l?3=97 Cr. L. J, 476— 93 I.a 533-10 A. L. J, 27=1S 1. 0. 64-J3Cr 
700. U.3»m',Artimugaj.Tegundan,2Q 
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Cases cannot be transferred before mitiation and after dis- 
posal. — The powers of interference by way of transfer possessed by 
the High Court cannot be exercised so as to interfere with an 
acquittal or dischatge(l). The High Court can transfer actual appeals 
only; it cannot direct that appeals that may be filed In future should, 
when filed, not he beard by the authority to which they are pre- 
sented(2). 

Clause (a) : Reasonable apprehension of not having a fair 
trial. — It is only where there is reason to suppose that a prisoner will 
not have a fair trial, that the High Court will transfer a case from one 
Magisterial officer to anotherfS). It is not necessary, when supporting 
an application for transfer to establish that there is any actuil bias 
in the mind of the Ma'gistrate concerned. It is the cumulative effect 
likely to be produced on the mind of an ordinary reasonable accused 
person that has to be seen(4). Where incidents have occurred giving 
rise to a reasonable apprehensioi in the mind of the accused person that 
he would not receive a fair and unprejudiced trial at the bands of the 
Magistrate, although there may not be any real bias in the latter, the 
accused is entitled to have a transfer(5}. If there are circumstances 
shown which may reasonably lead the petitioner to believe that the 
Magistrate has, to some extent, prejudged the case against him, and will 
ioconsequenceheprejudiced against him. there ought to be a transferffi). 
Where an accused person is under the bona-fide impression that be may 
Dot have an impartial trial before a Magistrate it is desirable that the 
case should be transferred from bis court to another court(7}> The 
question to be considered is not whether the Magistrate before whom 
the case is peoding is really biased against the accused but whether the 
Utter has or has not a reasonable cause to apprehend that the said 
Magistrate is not completely free from blasts}. No bard and fast rule 


(1) Corporation of Caleutla y.Bhee- 
chun Itam, 2 C. 290; Empress v. 
FalHra, 1 Bom, L R 782. 

(2) Empress v. Lagma, Rat. Un. Cr. 
C. 973 

(3) Queen ■e.Kxtto Cliunder, 2 W. 
R. Cr. 88 

(4) In re Valtils, 2G A. U J. 1250- 
m I. 0. 686=29 Cr. L J. 760 (752) 
=1928 A. 396; Iti re Wilson, 16 0. 
UT i Dupeyron T. Driver, 23 n. 495; 
Legal Remembrancer ▼ Bhairab 
Chandra, 25 C. 727 ; Loht Mohan ▼. 
S'un/oKan{a.2SC.709 (719V. BoWu 
■*. Kali, 23 C. 297 S Kali Churn r. 
Emperor, 33 0. 1183 5 In re Pan- 
durana,^5 B. 179; Rang Bahadur 
T. Kariman, 2 Pat L. T. 237=23 Cr. 
L. J. 703—63 I. C. 868: Din Dyal v. 
Emperor, 1 
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Hanuman, 19 A. 64; In re Pnndu- 
rang, 25 B. 179 (183) ; Sardari Lai r. 
Crown, 3 Lah 443-24 Cr L J. 2S6- 
71 1. 0. lOOG ; Rang Bahadur v. 
Kariman, 2 Pat h. T. 297=63 I. 0. 
868; Benode Behari r. Emperor, 6 
Pat. L. T. C3--25 Cr. L J 690-81 
I C. 78. 

(G) In rc TFifson. 18 C. 247 : U. 
Goudamar. Emperor, ‘h I. R. 1933 
Cr. 0.763-6 Rang 41-34 Cr. I. J 930 
=145 I. 0. 314 ; Emperor v TI ahtd 
AU. 82 A, 642=7 A L. J. 8:3-11 Cr. L. 
J. 512=6 I. C. 874. _ 

(7) Jxt Singh V Emperor, 19 I. C. 
7l8-« P. W.R. 1913 Cr— 154 P. B. R- 
1913=14 Cr. r,. J. 2SC: AbduVa t. 
Emperor, 95 1. C. 755-22 N. L. R- 99 
=27 L. J. 835-6 A. I Cr. R. 806 

(9) Ahmed Din t Crotm, 1 I*l*- 
Cas. 8—81 1. 0. 126-25 Cr. b 3, C38- 
A.I.R. 1925 Lah. 101, 
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is cot obliged to go 6rst to the Chief Pfesideocy Magistrate under 
s. 528 before applying to the High Court(l). 

Case in a court without iurlsdictlon. — A case io a court without 
jurisdiction cannot be transferredi2). Proceedings instituted 
IQ a court which has no jonsdictioo in respect of them cannot be 
regarded as legally instituted at all, and the High Court has no power 
to transfer them to any other court. The High Court can, however, 
in such a case, in the exercise of its inherent powers of superintend- 
ence, direct the court not to proceed further in the matterfS), When 
a case has been committed for trial to a Sessions Court which has no 
jurisdiction to try it, it is open to the High Court to transfer it from 
that court to another court having jurisdiction to try the ctse(4). 

Cases which can be transferred. — As already stated the scope of 
this section has now been considerably enlarged and every case tried 
by a criminal court comes within the purview of the amended section(5). 
Under the old law there was a conflict o! opinion as to whether a 
case under Chapter VIII or under s. 145 of the Code could be called a 
criminal case(6), but all doubt on tins subject has now been set at rest 
by deleting the word “ criminal’* from this section(7). “ The word 
'criminal* has been omitted to make it clear that the power of a High Court 
to transfer criminal cases extend to the transfer of miscellaneous proceed* 
logs, under the Code "(8) An inquiry under the provisions of Act No, 
XI 1 1 of 1859 (Workman's Breach of Contract Act) is sot outside 
the purview of this section but may be transferred by the High Court to 
any other court subordinate to it of equal or superior jurisdiction to 
that in which it was ioitIated(9). An inquiry iato the conduct of a 
legal practitioner is neither a civil nor a criminal proceeding though 
being penal in its nature it resembles m many respects a criminal, but 
may be transferred by the High Court m the exercise of its powers of 
general superintendence under s. 107 of the Government of India 
Act(lO). 


L B 121 

(3) Sco the caao cited first in the last 
note 
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C. ei^Ind. RqI 1929 Bind. 335*30 Cr. 
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709. 
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Ct.L. J. 476=93 I. C. 700. 
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admmistration of justice, and this can only be dose by giving to 
every citizen an assurance, that, so far as practicable, be will never 
be forced to undergo a trial by a Judge or Magistrate whom be has 
reasonable grounds of suspecting to be prejudiced against bim(l]. 
Kor will that duty be discharged if the High Court allow it to be 
supposed that tbeir confidence in tbs Impartiality of the subordinate 
court is insecure and easily shaken(2). Tbe policy of law is to 
inspire confidence in the minds of tbe accused persons in tbe adminis* 
tratiOQ of justice and in tbe integrity of tbe Magistracy. The 
superior courts are expected to have due regard to the susceptibilities 
of the accused persons and if they are satisfied that there are 
reasonable grounds. that is, grounds which a reasonable 
person placed in tbe position of an accused person con> 
siders to be sufiicient, for entertaining an apprehension that tbe 
accused will not have a fair and impartial trial in tbe court of a 
Magistrate then an order for transfer should be made(3). The law has 
regard not so much to the motives wblch might be supposed to bias 
the Judge, as to tbe susceptibilities of the litigant parties. One 
important object is to clear away every thing which might engender 
suspicion and distrust of the tribuoa](4). A criminal case may be 
transferred from one district to another if it Is in tbe interest of 
ensuring confidence in good Government, which is the essence of all 
proper administration and which it is the duty of tbe High Court to 
mamtain(5). 

Impartiality of Judge. — Next to the importance of deciding, a 
case fairly and impartially, is the importance of conducting oneself ia 
such a manner as to tospire in tbe mind of tbe parties a confidence 
that nothing but absolute justice would be done to them ; if by 
reason of tbe words or conduct of a Magistrate or Jndge 
before whom a case is pending, any party reasonably apprehends 
that there is a bias agaiust bim in tbe mind of tbe officer concerned, 
it would be expedient for tbe ends of justice to transfer tbe case 
from bis file to that of some other officer competent to try it, though 
there may not be auy actual bias(6). Where a Magistrate offers a 
scat On the dais while he is hearing a case, to a gentleman whom the 
accused alleges is interested in tbe prosecution and also receives visits 
from (he complainant during tbe bearing of tbe case and accepts a 
lift in the complainant’s car and sits in it with tbe complainant s 
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can bn laid down under which transfers of criminal cases should be 
made, for the circnmstances of one case would differ from those of 
another, but the general principle is that if there are circumstances in a 
case which raise a reasonable apprehension in the mind of an accused 
person that he will not receive fair dealing at bis trial, the case should 
be transferred to a calmer atmosphere(l). The fact that the Magis* 
trate trying a case appears to have been influenced by a private 
lodividual with regard to the disposal of the case, is a sufficieut ground 
for directing that the case be tiansferred from the court of that Magis* 
trate to some other court competent to try the same(2) 

Duty of court not to create suspicion. — The trial of a case should 
be iu an atmosphere which does not create even a suspicion that there has 
beenor is litely to bean improper interference with the course of justice. 
It is not merely of some importance but is of fundamental importance 
that justice should not only be done but should mauifestly be seen to be 
done(3). The principle, to be followed in questions of transfer, is that 
it is not so much a matter of convenience nor of possible injustice 
which has to be considered, it is the apprehension in the minds of the 
accused person and incidentally the public which ought to be taken 
into account. It is of course most undesirable that there should be any 
feeling on the part of the accused persons, or of the general body of 
citizeos, that any trial which may lead to a conviction should have been 
tainted with the slightest suspicioo of UDfairoess(4). 

Confidence in the administration of justice — Confidence is the 
administration of justice is an essential element in good government, 
and a reasonable apprebenston of failure of justice in the mind of 
the accused should be taken into consideration on an application for 
transferfS}. It is of paramount importance that persons arraigned 
before the courts should have confidence in the impartiality of those 
courts, and if a person has a reasonable cause lo apprehend that 
the court before whom he is being tried is not completely free from 
bias, a transfer should be directed(6). One of the most important 
duties of a High Court is to create and maintain confidence in the 
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transferred(l). Ic dealing with an application for the transfer of a 
criminal case, the court must see whether there is an apprehension in the 
mind of the applicant that be will not get justice from the court before 
whom the case is pending and whether that apprehension is reasonable. 
The court must try and place itself in the position of the applicant and 
look at the matter from bis point of view(2) To decide what is 
reasonable, regard must be had to the degree of intelligence possessed 
and the standard of honesty and impartiality observed by the accused(3). 
Where sufBcient grounds are made out for a transfer, the High Court 
is bound to act under this section. It is precluded from considering the 
possible effect which the transfer may have no the reputation or authority 
of the Magistrate cQocerned(4}. Where good grounds are made out for 
a transfer, the application ought not lobs refused merely because the 
case has reached an advanced stage or that the transfer might entail 
expenses and trouble(5) 

Points to be considered. — On an application for transfer the court 
has to consider not merely the question whether there has been a real 
bias in the mind of the presiding Magistrate against the applicant for 
transfer but also the further question whether iocidents may not have 
happened which, though they may be susceptible of explanation and may 
have happened without any real bias in the mind of the Magistrate, 
nevertheless are such as are calculated to create io the mind of the 
person desiriog the transfer a reasonable apprehension that a trial in 
that Magistrate's court may not be fair and impartial(6). An application 
by an accused person for a transfer of bis case based on the allegation 
that he believes the Magistrate is not impartial, must be.granted if it 
appears that that belief does in fact exist{7). Where there does exist a 
reasonable apprehension in the mtod of the accused, a transfer of the 
case should be ordered, even when the circunsstances are not such as 
would make the court doubt the possibility of a fair and 
impartial trial(8). The court must, however, be satisEed that such 
a reasonable apprebeusiou exists and it can only be so satisEed from the 
circumstances of the case and from the conduct and behaviour of the accused 
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brother, which creates much undesirable controversy in the district, it 
is to the advantage of every body that the hearing should be removed 
outside the district(l). Magistrates should not only preserve an out* 
ward appearance of impartiality, but should maintain the internal 
freedom from bias incumbent on Judicial Officers and if they allow 
their executive zeal to appear to outran their Judicial discretion a 
tiansfer of the case is desirable not necessarily on the ground that 
the Judicial Officer is adjudged to be incapable of performing 
his duty, but simply to allay the leasocable apprehensions of an ap* 
plicant for ttansfer(2). In transferring a case from one Magistrate to 
another, the High Court ought not to be guided by the impressions pro* 
duced ID Its own mind as to the impartiality of the Magistrate, but must 
lookto the eS'ectlikely to be produced in the minds of the parties and their 
witnesses by the selection of a Magistrate whose personal antecedents or 
circumstances have, however, unavoidably connected him with either one 
or the otber(3). 

Reasonableness of accused’s apprehension.— The apprehension 
required to be established to justify a transfer under this section is not 
such apprehension as would appear reasonable to the applicant but such 
as would appear reasonable inthe opinion of the court(4). The transfer of 
a criminal case should not necessarily be ordered simply because an 
accused person thinks thathe would not getao impartial trial, but the real 
question 

tioo for I : • ” . 

who is 81 • 

against the accusedfS). In order to make out a good case for the High 
Court to take action under this section, it is not sufficient for the accused 
to merely allege that he will not get a fate trial, but be must lay before 
the High Court the facts which give rise to this belief in bis mind and 
if those facts are found such that they wii! reasonably give rise to this 
belief, a transfer ought to bs made(6). Where the accused bad a 
reasonable belief that they bad by various acts of theirs incurred the dis- 
pleasure of the District Magistrate aod other local authorities and that 
they would not have a fair and impartial trial in that district and the 
belief was strengthened by the fact that tbe Superintendent of Police 
conferred with tbe District Magistrate with regard to their cases before 
tbe prosecutions were actually launched and there was the further 
circumstance that legal practitioners at the place evaded taking up the 
case of accused, it was held that tbe cases of the accused ought to be 


(1) Gnnpaf v. Ro»hdl»ndra, IS O I» 
J 0U-=3 O. \V N QlS-a? Cr. L 3. 
493 

(a) Crowns Muhammad Shah, 9 
Cr L J 251=1 S L R 8 

(3) In re landuranu. 25 D ITOnsS) 

(4) H'nlt Mo/tammad ». Crown, 
lOS 1.. R lP3-r8Cr I. 3.644=40 1.0. 
202, Fmperory Jaggnti, 3G A. 239; 

T llotcrah Mu>iietpati(i/, 10 


I. J. 719-40 I. C. 7J9 = 13 P. W, R 
1917 Cf. : (Jhhamt Prasad v. Pm- 
peror. 1071. a lC0-29rr L.3.229-9 
A. I. Or B. 4BG. 

(5) SumesJiwar v Emperor, 2l I. C. 
90C=19 A. L. 3. 83—14 Cr. L. 3. 650; 
Emperor T Jaggan, S6 A. 239 ; Em- 
press rNoba GopaJ,CO. 491; Gtrish 
Ckunder v. Empress, 20 P, 857. 

(6) Sant BuJJish y. Emperor. C Cr. 
!.. 3.251-10 0. C. 165; Amar Smgh 
T Sadhu SingJt. C Lah 896-26 Cr. L. 
3. 853=60 1.0. 709. 
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Magistrate is actually prejudiced against them. All that is necessary 
for them to establish is tbjit circumstances have arisen which have 
afforded a reasonable apprebeosion in their minds that they would not 
receive justice in bis court; in other words, that the Magistrate has 
conducted himself in such a manner that there is a reasonable appreben* 
sion in their mind that he would not approach the case with an 
impartial mind. The apprehension must be such as a reasonable 
person placed in the situation in which the accused persons are placed 
would entertainCl). What has to be established to succeed in a 
transfer application is a belief in the mind of the accused person that 
bis case will not be fairly tried(2). It is not sufficient for the accused 
to merely allege that be wilt not get a fair trial, but be must lay before 
the High Court the facts which give rise to this belief in bis mind and 
if those facts are found such that they will reasonably give rise to this 
belief, a transfer ought to be made(3). 

Instances of reasonable apprehension : exira judicial functiont 
“A Magistrate in the discharge of multifarious duties of his office, 
has to perform a very large number of extra judicial fuuctioQS and 
in the discharge of his executive duties, he may be compelled to act 
in a way which would raise a suspicion in the mind of an accased 
person that be is not likely to get justice when the Magistrate came 
to inquire into a particular matter judicially. In such a case it is 
advisable that the judicial trial should be held by another 
MBgistrate(4). 

Undue familiarity with one of the parties. — All Judicial Officers 
should deal at arms length with persons engaged or Interested in 
cases pending before them and should so conduct themselves as not to 
allow an impression to be created that they are on terms of undue 
familiarity with one of them(5). In this case the Magistrate gave bis 
visiting card to accused to arrange an interview with tbs landlord of the 
complainant who was interested in tbe prosecution and it was held that 
the act of tbe Magistrate was calculated not only to lower bis own 
prestige and dignity in the eyes of tbe litigants but also to create an 
apprehension in tbe minds of tbe accused that his relations with the 


(!) Sahib Ham v. Empiror, 137 1.0 
150-31 Or UJ. 1172=A. 1, R. 1930 Uh. 


Aali, lit) '.i'Ji i J\utt v/turti V. 
Emperor, 33 0. 1183 ;Jn re Pbn- 
tlttrang. 25 B. 179 ; Hang Bahadur 
V. JCarinian, 2 Pat L T. 297 ; .ilmor 
Singh V. Sndhu Singh, CL*h.StM}; 
I'aqtr Sinoh T. Croitti, 10 Xifth. 233 ; 
Sthandar I^lv.CfOtcn, 10 L»h 778. 

(2) Mahrai Singh r. Emperor* 97 


I, O.S8 = 27Cr L. J. 1062. 

(3) SantBaVhsh y. Emperor. ^0 0. 
C, 1C5 ; Amar Singh ». Sadhu Singh. 
1925r.,3Cl“6 Lah. 396-60 I. C. *09 
-26 Cr L. J 853 ; Syed Baea ». 
Emperor. 7 A. I. Cr. K 149. Where 
tbe acenacd honeetly cnlertslni #n »p. 

prebmeloD, tho case should be tr»D8f«t*d. 

Abdul Udkim t. Emperor, 6 B. P, 
187-34 Cr. L 3. 1025-*A. I. 1933 Pat^ 
£97-1451.0 624. 

(4) Mohammad Yunh t. Gulab. 74 
1. a 7Z6-9 O and A. L. R. 4*8=1923 0. 
178— 3iCf. L.J 811. 

{£) Mueaftar Khan J- 
Khan, A. I. B. 1934 Lab. 641-33 F- 
L. B. 478-1934 Ct.C 830-152 1,0.699 
-3CCr. L J. 193 
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as well as tbe accused’s character and mental status(l). Where any douEt 
can be shown as regards the personal impartiality of the presidingjudgeof 
the court, a transfer should immediately be granted ; but where no such 
personal grounds can be shown a transfer should only be granted when 
the Magistrate has shown by his acts or orders that there is a possibility 
that he may be prejudiced against the accused or, at any rate, that the 
accused might have a reasonable apprehension that he is so pre- 
judiced(2). The fact that he makes a decision agaiust the accused is 
not sufficient to warrant any apprehension of impartiality, if the order is 
passed in good faith and the reasons for the order are duly stated(3). 
What IS reasonable apprehension should be decided accotdmgto the 
incidents of the case and in reference to the special circumsjaoces. 
It IS difficult to lay down any hard and fast rnie under which a transfer 
should be made, for the circumstances in one case might differ from those 
of the olher(4). Although each of circumstances alleged may not be by 
itself sufficient to show that there was a bias on the part of the 
Magistrate, a transfer would nevertheless be justified, where having 


ID the mind of the accused by the temaiks and conduct of tbe Magistrate 
that determines the (question of transfer of a case(6). In a case for 
transfer the matter is not to be decided in tbe abstract whether a certain 
Magistrate would deal with a matter impartially or not. Tbe question 
alwajs would be whether through some error or unfortunate accident 
the Magistrate has behaved in a way to give legitimate gtound for fear 
to one party or tbe otber(7). It is sot every kind of appiebeosioo that 
will entitle an accused person to get a transfer of the case ; tbe appreben* 
sioo of tbe accused must be shown to be reasooablelS), Tbe important 
point to be considered is tbe impression which is then created in the mind 
of the accused. If a reasonable apprehension is created in bis mind 
regarding the fair and impartial trial, tbe application must be allow* 
61 ^ 9 ). 

What should be proved. — Oo an applicatioo for transfer of a 
case it is not necessary for tbe petitioners to establish that the 




idj iota. 
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(7) Ghatioo Emperor, 123 I. 0. 
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A. I B 1930A. 737-lnd liul (1930) A. 
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Attitude favourable to one party. — Where a Magistrate dariag 
the course of the trial received a letter from the witness for the 
defence, which was calculated to create an apprehension in the mind of 
the petitioner that the witness was a friend of the Magistrate ; where 
the witnesses for the petitioner were treated in a manner diB'erent from 
that in which the witnesses of the opposite party were treated ; and 
where the Magistrate white complying with the prayer for postpone* 
ment as the petitioner wanted to move for transfer to another court, 
passed an illegal order imposing condltioo when be had no discretion 
but to postpone, it was held that a strong ground was made out for 
transfer(I). Where a Magistrate or his officials allow the judicial 
record of a pending case to be removed from the court and handed over 
to a person, who is to be examined a$ a witness in the case, such course 
is highly improper and such as would raise a reasonable apprebensioo 
in the mind of the accused that he will not have a fair and impartial 
trial in that cQurt(2). 

Magistrate himself conducting examination of witnesses.— 
Where a Magistrate does not permit the complainant or his pleader 
to examine his witnesses but proceeds to examine them himself, the 
procedure adopted by him is one that Is likely to raise a reasonable 
apprehension in the mind of the complaioant that he will not obtain a 
fair trial In his court and constitutes a sufficient ground for transfer of 
the case to some other court(3). Where a Magistrate asked the Public 
Prosecutor to frame the questions and the latter gave to the Magistrate 
a typed paper containing the suggested questions and the Magistrate 
conducted the examination on (hose questions, it was held that the 
procedure adopted by the Magistrate was illegal and likely to raise a 
reasooable fear in the mind of the accused that he would not get a 
fair trial and there was sufficient ground for transferring the case(4}. 

Exhibiting haste in trial. — Where an accused person was served 
with a summons only three hours before the time fixed for bis appear* 
aoce, bis application for adjournment on the ground that be bad no 
sufficient time to get copies and that bis leading counsel was absent 
was rejected, and an application for stay in view of au application for 
transfer was also rejected, the first prosecuttoo witness who gave 
evidence against the prosecution was ordered to be prosecuted for 
perjury and the case was adjouroed when the second prosfcoi'oo 
witness did not give evidence in favour of the prosecution even though 
other prosecution witnesses were ready to be examined, ft was held that 
the circumstances were such as to create in the mind of the accu'd a 
justifiable apprehension that be would not have an impartial trial and (hat 
the case should be traosferred(5). Where a Magistrate exhibits baste 


(1) J)ai/aicanl{ v. Vilanand, 30 P. 
L. R 057=30 Cr. L. 3. 1C48-119I. 
r. 3J7=A I R. :930 Lab. 702=Ii)d. 
Rat. (1029) Lah. S71. 

(2) Urahmtt DtiU r. Emperor, A. 
I. R. 1932 L.ah. 201=130 I C. 9eS3 Cr. 
Ij. J. 223«33 P. L. R. 438=1033 Cr. 0. 

442. 


(3) Janlir Shio Akiroin, 62 f. C. 
164=10 O. and A. L. R. 812-11 0. U V. 
833-25 Cr. L J. 1220-1921 O. 371. 

(4) Eaqir &wgh t. Emperor, 123 l. 
0 570— A I. It. 1930 Lab. iM-mo* 
Bui. 1930 lab. 474-31 Cr.L. 

(5) Charanji Lai r. Croirn, 0 Lab. 
637-89 Cr. L. J. 615-111 1. C. SlP^At 
I, R. 1933 Lab. 1. 
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person whom they rightly or wrongly believed to be at the bottom of 
the prosecution were such that they could not have a fair and impartial 
trial. A Magistrate’s accepting hospitality of the complainant's son is 
a circumstance which would naturally raise a reasonable apprehension 
in the mind of the accused that be would not have a fair trial though 
the Magistrate may have been quite ignorant of the fact that his 
host was the son of the complainantfl). See also notes above under 
the head “ Impartiality of Judge 

Hostility of Magistrate towards party.- Where adjournments 
are repeatedly made by a trying conrt to bring pressure on the accused 
person to produce his absconding co-accused persons, the accused must 
be held to have bad reasonable apprehensions tn their mind that their 
case would not be tried m that calm and judicial atmosphere and with 
that detachment which every accused person is entitled to in a court 
of justice(2) Where further proceedings having been stayed by order of 
the High Court, one of the two complainants appeared before the Magis. 
trate on the date fixed for bearing and apprised him of that order, but 
the Magistrate instead of staying the proceedings issued a warrant for 
the arrest of the complainaat who bad not appeared, it was held that 
there was no justification for the action of the Magistrate and that the 
Magistrate's attitude towards the complainants being clearly hostile 
there was good ground for transferring the case from bis court to the 
court of some other MagistrateU). vVhere a Magistrate did not adopt 
the directions given to him by the Sessions Judge as to bow the trial 
should proceed, ignored an application made by the accused under this 
section for stay of proceedings and summarily expunged certain passages 
from the written statement of the accused, which could not and ought 
not to have been struck off, it was held that the incidents were 
sufficient to raise a reasonable apprehension in the mind of the accused 
that he would not have a fair trial and there was sufficient ground 
for transfer(4). Where the Magistrate while recording evidence does not 
mention the important fact in the accnsed's favour that the prosecution 
witness who identified the accused at first pointed out a difiereut man, 
the omission is gravely reprehensible, which would give rise to a very 
reasonable apprehension tn the mind of the accused that his trial would 
not be conducted fairly, and is a sufficient ground for transfer of the 
case from that Magistrate’s conrt to aootber(S). Where the Magistrate 
refused to give facilities to the accused to prosecute his civil suit 
connected with the same facts on which the prosecution was based, 
Bud the record was necessarily sent for and detained by the Magistrate 
so as to delay the decision in the civil suit, this was held to be a good 
ground for apprehension that the accused would not get fair trial from 
the Magistrate(6). 


(1) Narain Stngh y. Emperor, 91 
I. 0. 133*.27 Ct. L. J. 5G5-A. I. R, 
1925 L. 817. 

(2) Falir iTuhammad v. Emperor, 
A.l.B. 1930 Lah 953«tl030 Cr.O. 1019= 
129 I. 0. 185. 

(3) Faral Ahmad v. Abdulla, 37 Ct. 
li. J. 101-91 I 0. 536-7 Lah. L. J. 
671-96 P. L. R. 701-A. I. R. 1936 
tab. 161. 


(1) Ram Piaray, A'mperor. 193 I. 
a 513-A. I. R. 1930 Lah. 832=33 Cr 
L. J. 116=1930 Ct. 0. 978. 

(5) Ha&tndra Nath v. Emperor, 81 
J. a 411=26 Ct. L. 3. 297. 

(6) Eagir Stngit t. Crotcn, 10 Lah. 
923- 29 Cr. L. 3. 7C9 1770>=U0 I. 0. 
601-11 A.L Ct. R. l»A. I. R. 1929 
l*h. 8S2-30 P. L R. S35. 
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magistrate issued warrants in tbe first instance and then exacted heavy 
bail from the accused persons it was held that tbe accused were justified 
in apprehending that they would not have a fair trial before tbe 
Magistratefl). Where the trying Magistrate at first granted bail but 
afterwards cancelled it under the order or infiuence of the District 
Magistrate, it was held that tbe action of both tbe Magistrales was 
wholly unjustified, and was certainly calculated to raise a reasonable 
apprehension in the mind of the accased(2). The same view was taken 
in another case where the trying Magistrate on hearing a bail application 
announced that personally he was inclined to grant bail but before 
passing orders be would like to consult the Magistrate, and then actually 
Gpnsulted the latter on the telephoneandaccording tohis advice rejected the 
appUcation(3). Where after tbe appHcatioo of tbe accused for adjournment 
of tbe case to enable them to move tbe High Court for transfer the 
Magistrate raised tbe amount of the bail of some of the accused from 
Rs. 100 to Rs. 250, and cancelled the bait bonds of others it was 
held that the action of the Magistrate might be absolutely bona-fide, 
but it was sufficient to create a reasonable apprehension in the minds of 
the accused that they would not have a fair trial before him(4)> R 
was so also where tbe Magistrate refused bail to some of tbs accused 
persons after tbe High Court had granted bail to those who bad applied 
for bad to that c " ' ""i 

accept bail and . • . ; • ’rely 

to feel reasonabl * . ‘ ' 

Pressing a party to compromise the case. — It is highly impro- 
per on the part of a Magistrate to send for a party to a case peodiog 1° 
his court to bis bouse and then to press upon him tbe desirabiiity at 
a compromise. Such a coorse is likely to raise a reasonable apprehen- 
sion in the mind of the party concerned that the Magistrate is show- 
ing favour to the other side and constitutes a sufficient ground for 
transferring the case from his court(7). A communication by the 
pleader to the accused that tbe Magistrate bad told him that be would 
convict tbe accused unless be compromised a certain civil suit with 
tbe complainant coupled with tbe circumstance that bailable warrants 
had been issued against him in tbe first instance even though it was a 
summons case is quite sufficient to deprive tbe accused of all confidence 
in tbe impartiality of the Magistrate and to entitle him to a transfer 
of the case(8]. 


(1) Giri‘1i ChaniJra v. Chandra- 
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(2) Vellu Thevan t . Emt.eror, 10 
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in recorc^iDg the statement of no accnsed person before all the evidence < 
for the prosecution is concluded, this fact may create an apprehension 
in the mind of the accused that be will not get a fair trial, and entitles 
him to a transfer of the case(l). 

Commencing trial on holiday. — It is highly objectionable on the 
part of t*be Magistrate to commence the trial on a gazetted public holiday 
and to ezaroine all the prosecution witnesses on that very day. 
And when he does so in compliance with the request of a Police Oihcer, 
it is sufficient to create an impression in the mind of tbs accused that 
they will not have a fair trial at bis bands and it is a fair ground for 
transfer(2). 

Cross-examining witness and accused and stopping cross- 
examination.— Where a Magistrate cross-examines a prosecntion witness 
at great length after be has-been cross-examined by the defence, on the 
questions suggested by the Public Prosecutor, an apprehension in the 
mind of the accused that the Magistrate is taking the side of the prosecu* 
tion is quite reasonable, and the case may be transferred from bis court(3). 
An examination of the accused by the Magistrate nnder section 342 
amcnnting practically to a lengthy cross examination by a series of 
searching questions is injudicious, and may raise an apprehension in the 
mind of the accused about the fairness of the trial and is a valid ground 
for traasfer(4). Where the tryiog Magistrate stopped the cross exami* 
nation of the complainant to a case because in bis view the complainant 
bad been fully cross examined for one hour, it was held that tbe M8gis> 
trate was guilty of an act of iodiscretion which could reasonably lead tbe 
accused to believe that they would not get a fair trial at bis baDds(5). 

Demanding excessive bait, increasing bail or cancelling bail 
bond. — Where a Magistrate in a proceediog under s. 107, Cr. P. C., 
demanded a very heavy amount of security for granting bail and tbe 
conduct of the Magistrate during tbe trial was characterised by vindict* 
iveness and a desire to harass tbe accused and tbe only reason for tbe 
attitude of the Magistrate was that the accused was an active member 
of tbe Indian National Congress, it was held that there was a clear case 
for transferring tbe case to another Magistrate(6). Where during 
tbe police investigation a reasonable request of the accused to examine 
their papers which had been seized by the police was refused and the 
tryiog Magistrate demanded a very excessive bail, though the amounts 
involved were small, it was held that there was sufficient reason to 
create an apprehension in the miad of tbe accused that they would not 
get a fair trial and tbe case was a fit one for being transferred to an- 
other district(7). Where in a case of an alleged petty theft the 


(1) Atdul liab T. yiemal Jlli, 18 A. 
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district, then the accused are entitled to have a transfer of their case to 
another district(l). The fact that an accused person is unahle, owing 
to the influence of persons interested in the prosecution, to secure the 
services of a competent member of the local bar for bis defence is a 
sufficient ground for transfer of the case to some other di5trict(2). A 
preventive proceeding like one under s. 107 or s. 110, Cr, P, C., should 
not be transferred from one district to another except in extremely 
exceptional cases(3], as where it is instituted on the information of the 
District Magistrate who is more or less convinced of the accused’s guilt 
and who is taking keen personal interest in the niatter(4). 

Conduct unfair to accused. — Where the Magistrate’s conduct 
though not biased on behalf of the prosecution, has nevertheless been 
at times unfair to the accused for the ends of justice, a transfer of the 
case is expedient(S). Where the procedure adopted is such as to justify 
a reasonable apprehension in the mind of the accused persons that they 
would not have a fair and impartial trial and is calculated to indi* 
cate that both parties are not being treated with equal fairness, there is 
a sufficient ground for transferring the case(6). The fact that a com* 
plaint is sent to a particular Magistrate for trial at the request of the 
complainant is sufficient to raise an apprehension in the mind of the 
accused that he will not get a fair trial m that Magistrate’s court and 
to justify the transfer of the case to some other court(7). Where the 
Magistrate refused to grant a copy under s. 162, Cr. P. Code, on 
the ground that no contradiction has been established and sent the 
papers to the police again so as to deprive the accused of bis right under 
6. 191, Cr. P. Code, it was held that there was sufficient ground for 
transferriog the case(8). Use of strong language by a court is never 
calculated to satisfy the litigant public before it(9). Where the Magts* 
trate makes icordioate delay in examioicg the complainant or awaits the 
consideration of the evidence lo another case with which the accused 
bad no concern, in order to decide whether any action should be 'taken 
upon the complaint, these may give rise to a reasonable apprehension 
that a fait trial cannot be bad, and the case should be tiaQsferred(lO). 
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Issuing warrant against pardanashinlaJy. — A transfer of the rase 
is desirable where the Magistrate issaes a warrant in the first instance 
against zpardanashiii lady(l) and refuses to dispense with the personal 
attendance of a pardauashttt lady belonging to a respectable family and 
insists on her appearance in court(2). 

Existence in the district of an alaiosphere prejudicial to the 
accused.— Where it was alleged oo behalf of the accused that there 
existed an atmosphere prejudicial to the accused in tue district and on 
that account he could not expect a fair and impartial trial and it 
appeared that those allegations were not unfounded, the High Court 
transferred the case to another distnct(3). This decision is based on two 
earlier cases(4) of the same court in which the cases were transferred from 
one district to another under somewhat similar circumstances. Where 
the District Magistrate refused to grant an interview to and cancelled 
the arms license of a person who was under trial for various ofTences 
before the joint Magistrate, it was held these were sufficient reasons 
for transferring the cases against him out of the district, there being also 
grounds for granting a transfer from the court of the joint Magistrate(5). 
A transfer to an other district was considered expedient where the 
complainant made a verbal statement in chambers before tbe District 
Magistrate who at once arrested the accused before malriog any inquiry, 
and there was a likelihood of tbe Magistrates of tbe district figuring as 
witnesses m the case(6) ; as also where a complaint of murder bad been 
preferred against tbe accused before tbe Sub Divisional Magistrate, and 
during tbe pendency of the complaint, the District Magistrate made an 
observation in tbe presence of all the Magistrates including the Sub* 
Divisional Magistrate that tbe accosed was innocent and that baseless 
charges bad been imputed from malicious motives(7) ; as also where tbe 
District Magistrate in making over a case for disposal to another 
Magistrate made tbe remark (hat the case was quite clear and that the 
defence was ridiculous(8). A case should be tried in a calm and quiet 
atmosphere, where all proper and legitimate facilities can be provided, 
both to the prosecution and tbe defence. If certain events have taken 
place wbich raise a reasonable apprebensioo in the minds of the accused 
that they ate not likely to have a fair and impartial trial m a certain 


1928 Lah. 75. 

(1) ffari Kishen ? Polo Jlam, 27 
P. L. R. G04*-2BCr. L. J 225=99 1 C. 
1025=A.J. R 1927 Lah 10. 

(2) Jtcf Rajezhicari ». Emperor, 17 
O. W.N. 1248-16 Ct. L. J. 281=231 a 
489 

(3) Amrit Lai t. Emperor, 134 I. 
C. 619-32 Cr L. 3. 1188=1931 Cr. C 
780=32 P. L.R. 471 = A 1. ll. 1931 Lnb. 
640 To tbe same effect, see Ananty, 
Emperor, 1924 NaR. 243=7 N. L. J. 
155=20 Cr. L. 3. 103=83 I. C 723. 

(4) 6'arefori LaX i Croirn, 3 Lab. 
413-71 I C. lOOC-A.l. II 1923 Lab. 
201—24 Cr L. 3. 260 ; /oi ParAosb T. 
Emperor, Ctimlnal SlKcelHocous Np 
202 ol 1930, decided on 28th HoTember, 


1930 

(5) Emperor t. Rant Ki$}\n, 35 A. 
5=17 1. 507-10 A. L.3. 357-13 Cr. 
L 3.823. 

(6) Dtn Hagai v Emperor, 1 Pat. 
L.T. 522=21 tr L J. 785-58 I C. 523. 
See also UUola Nath v. Mrs I’ajberA- 
tear A'ofA. ICC I C 99-A. I. R 1927 
A. 70S-23 (r. L. J. 1011: \Yhere a 
nambcT ol olhcials id the district neia 
persooanr cocceiDcd in tbe case, nhether 
aa «iti]csscB or otherwise 

(7) Itvp Naratn » Abdul JIamid, 

11 O L J. C57=25 Cr. L. J. 13..._62 I. 
C.7CCS. •* 

18) J/Mfiominarf yalub v. Emperor 
901 n. 809=26 t'r L.J. 1525=2 O. lY, 
N. 688=A. I. R. 1925 0. 690. 
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evidence of a witness for the prosecution! the Magistrate made a note 
to the effect that the witness faltered and it appeared from bis 
demeanour that be bad not told the truth and the complainant moved 
the High Court for a transfer of the case, it was thought desirable 
that the case should be transferred to some other Magistra(e(l). 
Where in framing charges against the accused the Magistrate uses 
the expression, “ Jurm sabit hat '* (the offence is established), it is 
sufficient to entitle the accused to get the case transferred to some 
other Magistrate(2). It is so also where a Magistrate, in recording 
the examination of the accused under section 364, adds a note which 
amounts to an expression of opinion that he has already made up his 
mind as to the value of the defeace(3}. Expression of an adverse 
opinion by a Magistrate after the entire evidence has been recorded 
and the case argued by the parties, does not entitle a party to a 
transfer of the case(4). Where a Magistrate refused to admit to bail a 
person against whom proceedings were pending under section HO 
of the Code on the ground that “ the accused is said to be dangerous 
and violent man, who might use this liberty for the purpose of 
intimidating witnesses," the High Court declined to direct a transfer of 
the proceedings(5). 

Case remanded by appellate court /or retrial need not necessarily 
be transferred to another Magistrate.— 'It is not a general rule 
that when a case is remanded by the appellate court for 
retrial it should always be sent to a different Magistrate to tbe one 
who held tbe trial originally merely on tbe ground that tbe former 
Magistrate having already expressed an opinion against tbe accused 
when convicting him the Utter has a reasonable apprehension that he 
will not have a fair trial in tbe court of that Magistrate(6), though there 
19 authority to the contrary atso(7). 

Expression of opinion by Magistrate in another case.-~The fact 
that a Magistrate has expressed to another criminal case a distinct 
opinion about the guilt of tbe accused is a reasonable ground for tbe 
apprehension that be may not have a fair and impartial trial before tbe 
Magistrate and js, therefore, a good ground for transferring tbe case 
from his file{8). But the mere fact that a Magistrate has in a previous 
case, expressed an opinion adverse to tbe accused is not ipso facto a 
sufficient ground for transfer(9). Tbe fact that a court before which 
there ate pending two cross-cases of riot has on tbe trial o! tbe first 


(1) Golam llari v. I'or AU, 29 C. 
W. N 31G“8GI 0 708*A. l.R (1925) 
0 460=20 Cr. L. J. 852. 

(2) Siri Kishen v. Gokdl Chand, 
C5 t G G32»23 Cr. L J 1G8. 

(3) loqir Singh Crotca, 10 Lsb. 
223=29 Cr. L. J 769=110 1. C. 801=11 
A. I. Cr. F. 1 = A, I.H 1929 Lab. 882=30 
P. L. R 385 

(4) Teh Chanda Emperor, 108 I. 
C. C08=10 A. I. Cr. R. =29 Cr. L. J. 
429. 

(5) In reJl/ti(hu 27 A. 172. 

(6) Alohommad SMiti ». Umperor, 
28 Cr. L J, C17-103 1.0. J03=A. I, B. 


1927 Lab. 640. „ 

(7) Bali Bam v. Sitaratn, SO 0. w. 

N. 1002-97 I. 0 948 = 27 Dr. L. ». 
I188-A. I. R, 1926 0. 1173. 

(8) Wishnanaih t- Emperor, 27 Cr. 

L ^ 2l0=1926Nag.98=92l. 0. 162-5 
A.I.Cr.B.615. „ _ , 

to) Daya Bams. Emperor, 

O. fi05 = A. 1. R. 1926 Hag. 217; 
Asimaddi v. Govinda Baidya. 1 
W.W. 42G; Emperor v Sargolitid> 
S3 A 863=12 1 C. 652=12 Cr L. J- 
6C4; Bajam Kanla v. Emptror,^^ 
C. 904; Jang Bahadur s hmperor, 
11 O.L.J. 64-95 Cr. L. J. 433. 
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Where ia a proceediog under section 107, the persons against whom 
the proceeding was taken were appointed special constables, it might 
raise a reasonable apprebenston that they would not have a fair and 
impartial trial, and a transfer ought to be allowed(l). 

Expression of opinion or remarks. — A Magistrate who bas 
formed an opinion about a case and has expressed his opinion before 
hearing the evidence in the case ought not to be allovsed to try it(2). 
An expression of opinion by the trying Magistrate on the merits of 
the case prejudicial to the accused even in his executive capacity is a 
good ground for transfer(3). But the mere fact that a Magistrate, 
in whose court a case is pending trial, is m bis executive capacity 
subordinate to the District Magistrate who bas taken a strong view 
with regard to the merits of the case, is by itself not a sufficient 
ground for transferring the case under this Section, to some other 
Magistrate outside the Distrtct(4). It is different, however, where a 
case is sent to a Magistrate for disposal with a remark by the District 
Magistrate that it is quite a clear case and the defeoce is ridicutous(S). 
But the mere fact that a District Magistrate has come to the con- 
clusion that there is a prima facte case against an accused person 
which ought to be inquired into by a criminal court is no ground 
for transfer of the case from tbe district unless it is shown that the 
District Magistrate is attempting to lolfueDce tbe result of the case 
directly, or iodirectly(6). Tbe parties are entitled to claim that tbe 
Magistrate shall not pre-judge tbeir cases or form an opinion about 
tbe respective merits of tbeir cases or about tbe depositions of their 
witnesses till they have been fully and finally presented to tbe 
Magistrate by Counsel, if any, id tbeir concluding arguments and 
after tbe entire evidence bas been recorded. Any opinion formed 
and expressed by tbe Magistrate at an early stage of tbe case is 
bound to be prejudicial to tbe party concerned!?}. Where the trying 
Magistrate made adverse and unfavourable remarks during tbe 
examination of tbe prosecution witnesses, it was held that there was 
sufficient ground for transfer of tbe casetS). Where m recording tbe 


fl) Kulzum T Umatuh 4 Cr L. J. 
45ri»110. W N 131; Gopi A'alh v. 
iVnpress, 10 C. W, N. 82*3 Cr. L, J. 
1C9. 


•*27Cr. L. J. 802=05 I. C. 466=1920 
Sind 353; 6'i<a f/ath v £mperor, 8 
OWN Cll, Badan Stngh v, Croxcn, 
Olriih L J 520=1921 Lab 257 


(C13) , ifarlai Sviyh v L'mpervr, 22 
A. L J 4S0=83 I C C9g=A I R 19J1 
All 633 = iG Or L J ISO , Urish 
Ciiotider t. Einprfss, 20 C F57 . In re 
ll'j/snii, 18 C 247 . ^Ufjaniler v C’<«- 
fior, 20C. W. N cgS-17Cr L J 103= 
84 1 C 305 ; i^an^7 TJaftot/nr T Karf 
man. 2 Tat L T 207-63 I C 808 , In 
re Virji.C Bom L R 8SG , Ilehitnan t. 
Crt-irn. 78 1’ L U. 1010, Moiumalv, 
Muhammad Ilamzan, 19 S L B.117 


190 

(7) SihanJar Lai t. Emptrar, SO 
Cr. L 3 120 = 113 1. C. S21-A I. R. 
1978 Lsh 975=lDd. Rul 0929) lah. 163 
=10 Lab 776=31 r L. H. 67. 

(31 iSheodhati v. Jhinstir, 7 Tat. 
L T. 49=68 J. 1 . S9d-20Cr L J. 1249 
-A. t. R 1915 lat. 8ia 
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side to say anything to him which might prejudice bis mind one way or 
the otber(i). But where a Magistrate makes a persooal iaquiry in a 
case out of court without notice to the parties and as a result summons 
certain witnesses, his action is improper and not in accordance with law, 
and disqualifies him from trying the case(2). Where a trying Magis^ 
trate goes for inquiry to the spot,' where the alleged criminal offence is 
alleged to have takeu place, without iuformiug the accused or their 
pleaders, aod makes the inquiry in the absence of the accused or their 
pleaders, the case ought to he transferred to some other Magistrate{3). 
Where the prosecution of the applicant was ordered by the Cantonment 
Magistrate after inspection of the bnildiog alleged to be constructed in 
coutraveutioa of the Cantoameo't Rules in bis capacity as Secretary to 
the Cantonment Committee, it would be more advisable if the case 
were tried by another court(4). 

Plea that applicant wishes to summon the trying Magistrate 
a witness. — In an application for the transfer to another court of a 
criminal case pending against them the applicants alleged that the 
evidence of the trying Magistrate would be required by the accused 
touching certain matters connected with the case and the Magistrate 
swore an affidavit that be was not competent to give any evidence on 
any relevant or material fact, yet the application for transfer was 
aUowed(5). But iu some cases it has been held that in applying for the 
transfer of a case on the ground that the Magistrate before whom it Is 
pending is a witness for the defence, the accused must satisfy the H>gb 
Court that the Magistrate will be a necessary aod esseotlal witness 
the defeoce(6). The fact that the District Magistrate is cited as a wit> 

' ness for the prosecution iu a trial before another Magistrate in (be district 
is <00 ground for supposing that the accused will be prejudiced in 
his trial, so as to justify the transfer of tbe case (7}> 


Magistrate having outside knowledge of prbceedings.*— A Judge 
or Magistrate having outside knowledge in respect of matters which form 
Ihe subject-matter of tbe proceedings before him and having such 
knowledge from outside tbe court before the actual bearing of tbese 
proceedings commences is in a positiou of embararssment in dealing with 
tbe case, and it would uot be right to allow tbe case to remain in bis 
file{b). A Magistrate who initiates proceedings under s. 110, and has 
proceeded in some measure, if oot mainly on bis own kaoviedge of the 
character of the accused is not the proper person to proceed with the 
trial and inquire into the truth of the information upon which tbe 
action has been takeD(9). But in one case it has been held 


■ (1) TnreLalji.lBX. g03=(1897) A, 
W. N. B2. 

(2> FaJcir JtfttJiammaJ r. Emperor, 
e? I. C C0=37 Cf. L. J lOSl-4 Barg. 
19C-192G K. 160. _ 

(3) Fagirey Lai'-. £‘«i/Jerc»r, G O I*. 
J. C80-21 Or. L J. 100-64 I O. 77 I; 
Altar Eat v. Em pet or, 39 C. 476; 
Karban ZJlInh s. Aeniat Mahai, 12 
0, W. N 748-7 Cr. L. J 610. 

(4) Eira Lai Emperor, A 1 B. 
(1923) A. 528-71 C. 250-20 A L, J Oil 


(5) Emperor v. Abdul Lalif, 35 A. 
536-(1904) A. w. N. 94=1 Cr. 

(6) Srilalv. Emperor, 45 I. 0. 69t^ 

19 Or. L. J. 633 ; ^abtbttx v. Crown- 
8 S. Ij. B. 170. , 

(7) Ishiiar Dai t. Emperor. 92 1. 

0/85C-27 Cr. L J. 344-A. I. R. 1920 
Oudb. 390 „ , 

(B) Satinrda Nath t. Emperor, K. 
I. It. 1929 C. 609=1929 Cr. C 697. 

(9) Altmuddtn t. Emperor, 99 
S92-6U. W. N. 595; LoM Mohan 
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case, expressed opinions to some extent unfavourable to the accused in 
the second case, is no good gronnd for holding that the court is incom- 
petent to try the second case(i)- It is not a sufficient ground for the 
transfer of a criminal case that the Judge, m a former proceeding arising 
out of a counter-case, expressed certain views upon the evidence as to 
which of two versions was correct. Judges must be presumed to be up- 
right men, who will approach a case from the point of view of that 
case alone and not permit their minds to be affected in any way by any- 
thing that has gone before that case(2). Where, however, the Magis- 
trate has, in a counter-case brought by the accused on the same facts, 
prejudged the guilt of the accused, the High Court will, in the interest 
of justice, transfer the case against the accused to some other court(3). 
The fact that a Magistrate has discharged one case is not par se a suffi- 
cient ground for transferring from bis court a cross-case between the 
same parties; but the matter stands on a different footing if be has 
beard the evidence in both cases and discharged one case on the 
evidence that he beard in botb(4). A transfer should, however, be 
directed when the Magistrate before whom the trial is bsing held has in 
another case expressed himself in rather strong language against the 
accused(5). But the observations alleged to be made by the Magistrate 
in another case, which are derogatory of the complainant, cannot be held 
to indicate that the complainant will not have a perfectly fair trial in 
deciding, first, a matter of accounts only, and, secondly, a qusetion as 
to the criminal liability not of the complainant but of the accused In 
the case(6). 

Inspection by Magistrate.— A personal inspection by a Magis- 
trate of the locality to attest the correctness of the evidence and plans 
which may have been filed m a case which he is trying does not dis- 
qualify him from hearing and deciding u(7). It is not only not objec- 
tionable, but in many cases highly advisable that a Magistrate trying a 
criminal case should himself inspect the scene of the occurrence in 
order to understand fully the bearing of the evidence given m court. 
But if he does so he should be careful not to allow any one or either 


(1) Emperor v. nargohind, 33 A 
58J , Maula K?taii 1 Emperor, 9 O 
\V. N. 903-1401. C C85-31 Cr L 3 
4C-A. I. R 1933 O 31 , Homyad v. 
Emperor, 194 1 C 8lC=il Pat. L. T 
248=A 1 R 1930 Pat 337 ; DaUher 

V Emperor, 74 I C 614=24 Cr I, J. 
800-=9 O. nud A. L !'■ 647 . dliulamah 

V Emperor. A 1 R 1935 8 79, 

./IjiifiMddi V Gobtiid Uaidya, 83 A 
683 , Jaharuddin r Emperor 31 P 
715 

(2) /Imril Mondai r. Emperor, 18 
Cr.Ii J 95-37 1 C J89«l I’st L. 3 
399-11317) Pat «0-3 Pat L \V.70. 
MaJiadeb t Kishuiilol. 3 Pat L. T 
347-72 I.C 339 = 2tCr L J.339«1923 
Pat 60 

(3) Hat yasamiy Einperor, SO M 
2J3-5<r I> J. 290=2 M h. T 89, 
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“ nen 

Itaugcuami. 30 M 233 

(5) Zaltiruddtn v Emperor, 83 I. C. 
716=100 aodA L.U 675-110 L 3 
856=1924 0. 433-20 Cr L. J. 158, 
itehmanir Uro^l^n.^Sl' L R 1910; 
f'ejAicBMolA T £’niperor, 37 Cr L 3 
210 . BaQridee v Emperor, 125 I C. 
32=A I. R 1930 A 495=31 Cr L J. 
704 

(6) In re Shamdasant, A 1. R 1930 
B. 477=31 Rem L U 1123=54 5 553 

(71 CrotcTiT. JInrsa Singh. 13 P R. 
1901 Ct =89 P. L R ILX)!. Jlom 
tnahka t Jiamakka. 9 Cr L. J. 855. 
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the arrest of the judgmeot'dabtor can try persons for having rescued 
the judgment-debtor from the lawful custody and for having assaulted 
the peon who was deputed to execute the warrant(l). But the trial 
by a Judge of a person whose prosecution he has ordered is inexpe- 
dient(2). Where a Magistrate has been taking steps as an executive 
ofHcer to put down picketing of the shops it is desirable that 
such a Magistrate should not, as far as possible, hear cases 
arising out of picketing, in his judicial capacity(3). Butin one case 
it has been held otherwise{4). Where a Magistrate has interested 
himself in a case pending before him in the way of obtaining 
a settlement by the parties, it is to the interest of both the 
parties and only fair to the Magistrate himself that he should not bear 
the case(5). The mere fact that the District Magistrate is, in his capa- 
city as Collector, concerned in the management of an estate under the 
Court of Wards is no ground for the transfer of a case brought against the 
tenants of the estate, to another district from the file of a subordinate 
Magistrate before whom the case was pendiRg(6). Jn another case in 
which the transfer was sought by the prosecution on the allegation that 
the Bettiab Raj which was under the Court of Wards bad an interest 
in the case, and the District Magistrate who was one of the chief exe- 
cutive authorities connected with the Court of Wards ought not to try 
it, it was held that there were sufficient grounds for grantiug a 
transfer(7). 

Trial of cases in which Magistrate’s friends or relations are 
interested.'—A Magistrate who is in close business or friendly relation* 
ship with a person should not take part in bearing a case in which the 
interests of such a person are gravely affectedfS). But an application 
for transfer cannot be allowed merely on the ground that tbe trying 
Magistrate, fifteen years before, had rubbed shoulders with somebody 
who was either a complainant or respondent or an advocate in tbe . 
case(9). The Magistrate's being member of tbe-brotherhood of a person 
interested in a party is not itself a reason for the transfer of tbe case 
pending in bis court on (be application of tbe opposite party(lO). Where, 
however, it is alleged that a certain prosecution witness is very friendly 
both with the Magistrate and the complainant and tbe Magistrate gives 
only a prevaricatory explanation the case should be transferred to some 
other Magistrate(ll). The mere fact that the Magistrate is the master 


(1) Salimaddin t. Emperor, A, I. 
E. 1926 0. 605-43 0. L J. !234-93 I. C. 
1049=27 Cr. L. J. 663. 

’ (2) Empress v. Ganga Din, (1887) 
A. W. N. 139 : Ananta t. AHeb, 20 1. 
0.409-14 Ct. L. J. 425-17 O.W.H. 
795 - . 


(4) I^ogendra Chandra ▼. Ethtm 
AU, 23 Cr. Ij. J. 88=65 I. 0. 440. 

(5) Musaffar .Husain 7. ATuftapi- 
mad Yaguh, 47 A. 411-86 T.O. 80Ss23 

Idl-A. I. B. (1925) A. 289=26 


Or L. J. 869. „„ 

(G) BaUn Singh 7. Kali Prasad, 28 

0. 297. 

(7) HisRore Gir 7. Earn Narayan. 
8 C. W. N. 77 (78) 

(8) In re Muhhtar Madhepura. IIO 

1. 0.7G2-1929 Pat 161-8 P«t. 876-lu 
r.Ii T. 711 r. B, 

(9) Gohal Prasad v. Emperw, 19^9 

A. L. J.616=30Cr L J, 522* 116 1. 0. 
641=In<3. Eul, (1929) A. 417-A. I. «. 
1930 A. 962. , I 
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otberwise(l). When a Magistrate was present at a search made by the 
police during investigation and in atl probability he came to knew of 
some facts in connection with the case, it is expedient that the case 
should be tried by some other Magistrate(2}. A Magistrate, who has 
dealt with a dispute m an informal manner as a private arbitrator, ought 
not to deal subsequently with the same dispute between the same parties 
in his capacity of Magistrate : To do so, must necessarily be very in* 
convenient and embarrassmgfd). But the circumstances that a Sub* 
Divisional Officer has knowledge of a village feud or that a statement 
of apprehension that a false case will be brought against a man was made 
to him does cot debar him from deciding the case and is no ground for a 
transfer(4}. 

Magistrate interested in public capacity ~A direct personal 
pecuniary interest, however small, in the result of a case disqualifies a 
Judge, Magistrate or Justice from trying a case. Where, however, 
the interest is not pecuntaiy, the disqualifying interest should 
have substantially the same effect so as to^create a reasonable suspicion 
of bias ; a mere possibility of a bias is not enough(5). Where the only 
interest in the result of a case tried by a Magistrate is that he is con* 
cecned in it in his public capacity it may fairly be presumed that bis 
interest is cot so substantial as to warrant the inference that be is 
likely to bavo a real bias lo the matter. It would be otherwise, if in addi* 
tion to his being so interested, there are other circumstancesr to suggest 
the real likelihood of a bias(6). The mere fact that the Magistrate has 
made the order coosentiog lo the initiation of proceedings under s. 196*A, 
cl. (2) ts so ground for transfer of a case from his court(7}. But a 
Magistrate who as a member of the District Board presided at a meeting 
which adapted the Commissioner’s proposal that the petitioners (accused) 
should be proceeded against, is debarred frem trying the case and the 
case should be transferred from bis coait(8). A public servant who 
ora court which makes a complaint under s. 195 of the Cqde can 
on no account be allowed to take part in bolding the trial of 
the case which is started on the basis of such a comp]aiDt(9). A Magis* 
trate who has taken more tbau a formal part m the police investigation 
of a case is disqualified from trying the case and if he proceeds to 
tty It the case ought to be transferred from bis court to the court of 
some other Magistrate(lO). But the court which issues the warrant for 


Surja J^oTiia, 28 C. 709. 

(h Mitim Khan Jn re, 27 A 172 

( 2 ) Gyn Singh v. Afahonied 
Solitnan, 6 C. W. N 804. 
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602>21 1.0 474. 
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(6) ^ff>hanllall v Krnperor, 99 I c 
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BLR 171. 

( 6 ) Ib!d. 

(7) Btralal t . Krnperor, AIR 
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C 532-35 Cr L J 714=143 1. a 68. 

(8) ffem Baj v. 6'rotm, 29 P. L. E. 
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Or. 0 Law. 5=A. I. R 1928 Lah 114 i 
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CommttUe, 23 Cr L. J. 701-691. a 
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intend to discharge the accused(l) ; as also where from the number of 
witnesses on both sides the case could not be finished in one day bnt 
the Judge insisted on finishing the case in one day and was unwilliog 
to grant an adjournment to another date(2) ; as also where one patty 
alleging that the Magistrate .bad been bribed by the opposite party 
prayed for a transfer of the case and the Magistrate reported deny* 
ing the charge(3} ; as ‘also where the accused’s pleader, whether 
rightly or wrongly communicated to the accused that the Magistrate 
had asked him not to defend him (accused)(4) ; as also' where the 
Magistrate sent the record after inexpltcable delay and where the 
Magistrate had charged accused's father with an offence owing to 
enmity(5) ; as also where the court took the witnesses into its o'wn 
bands and proceeded with their examination and they were not per* 
mitted to be examined by (be complainant or bis pleader(6) ; as also 
where the District Magistrate asked the Magistrate to withdraw 
certain parwanas add be refused to do so(7} ; as also where the 
Magistrate threatened the accused that he would be dealt with severely 
and sent to jail unless he admitted bis guilt and furnished security under 
s. 110(8); as also where proceedings were instituted by a Magistrate 
from personal feelings of enmity derived from a long past-dispute 
between one of bis subordinates and the accused and be was consciously 
straining the law to injure the latter(9) ; as also where in a case of 
rioting and murder committed to the Sessions Court, which bad 
apparently aroused considerable local interest, it appeared that the 
Civil Surgeon bad been discussing the case at the local club with the 
officers of the station including the Sessions judge(lO) ; as also where 
the Magistrate received a letter from the witness for defence treated 
the witnesses of the petitioner in a manner different from that in 
which witnesses of the opposite party were treated and imposed a 
condition while complying with the prayer for postpODement(ll)« as 
also where in a criminal case a certain witness was being examined 
and at the conclusion of his evidence the Magistrate ordered bis prose- 
cution under s. 193, 1. P. C. and at the conclusion of the hearing of 
the case on that date be did ' formally order bis pro5ecution(12). The 
examinatioa of witnesses for the complainant after 9 o’clock at 
night in contravention of the directions of the High Court, as con- 
tained in its circular.letter, is a sufficient ground for the transfer of the 
case(13), . 
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(3) {1926) M. W. N. 60 (Joar). 
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of tbe complainant, who was complaining on his own account merely 
does not deprive him of bis inrisdiclioo, although in such a case, it 
would generally he expedient for him to refer tbe complainant to another 
Magistrate(l). The fact that a Magistrate is a friend of a remote rela* 
tive of tbe complainant is not per se a ground for transferring a case to 
another court(2). Nor is tbe fact that both the complainant and the 
accused are acquainted with the Magistrate who sometimes gets medi- 
cal help from each(3) or that the Magistrate is a relation of tbe Sub- 
Inspector of Police(4). 

Engageitenl of near relation of Magistrate as counsel.— There 
is no rule against a Pleader appearing m tbe court of his father, and 
the mere fact that the son of a Magistiate arprars as a Pleader in a 
case before him, cannot be a ground for transfer of the case from his 
court(5). Where the case is a Crown case and tbe prosecution is being 
conducted by tbe Court Inspector, engagement of a counsel who is a 
brother of the Magistrate by the complainant to simply watch the pro- 
ceedings is no ground for transfer of the c^se. But the case would be 
otherwise if such counsel took any active part in the conduct of the 
prosecutiQn(6}. It is not very seemly or suitable that a practising lawyer 
should pursue his practice m the court of a near relative(7). Where 
one of tbe lawyers engaged in a case is a rear relation of the Presiding 
Magistrate tbe case should be transferred from bis court(8). 

Other cases.— Where on account of tbe weakness of a Magistrate 
it was apprehended that a case under section 110, Cr. P. C., would take 
a very long time if it were allowed to remain in that Magistrate's court 
tbe High Court transferred tbe case to another Magistrate(9) ; as also 
where a Magistrate made an order during the trial of a case that he 
would examine only one witness a day and thus protracted the proceed- 
ings ioordinately(lO) ; as also where a Magistrate declined to give tbe 
accused an opportunity to recall and cross-examine the witnesses for 
tbe prosecution and proceeded to judgment m tbe case against tbe 
accused(li); as also where tbe Magistrate without discharging tbe 
accused passed an order under section s. 250 calling upon tbe complain- 
ant to sbow cause why he should not give compensation to tbe accused 
persons which was clearly wrong, and it was clear that he did not 


318=8 Lah. L J. 257=27 Or L.J 783= 
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expenses for summoning a person as v,ritoess(l) is no ground for 
transferring a case. An application for transfer cannot be allowed at 
an advanced stage of the case merely on the ground that the 
accused have not been allowed to properly cross examloe the com- 
plaiuant(2). An accused rvbo has exhausted his power of summoning 
witnesses by filing bis first list cannot summon any other witness 
otherwise than by moving the court to act under s. 540 and it is 
no ground for transfer that the court has refused to summon some of 
the witaesses(3). 

Granting or refusing to grant bail. — Mere granting of bail in a 
non-bailable offence in the exercise of a discretion vested in the Magis- 
trate is no ground for transferring the case(4). A refusal to grant 
bail in a non-baiUble offence not punishable with death or transport- 
ation for life is no ground for transfer, as the granting of the bail in 
such a case is a matter of discretion with the court(5). 

Grounds flimsy and frivolous.— The practice of putting transfer 
application on frivolous ground without any specific and substaitial 
charges on the trial courts is condemnedCS). Application for transfer 
cannot be granted lightly on fanciful and sentimental groiinds(7). A 
criminal case should not be transferred where the apprehension of 
not having a fair and impartial trial is created by the accused himself 
by casting iu bis application for transfer grave aspersions on the 
character of the trying Magi$trate(8). The mere fact that a police 
officer, who was in court addressed the Magistrate during the proceediog 
is not a ground for suspecting that the Magistrate would be prejudiced 
in the trial and that the accused would not receive a fair trialw)* 
The High Court will not transfer a case outside a sub-division merely 
on the ground that the Sub Divisional Magistrate is on Inimical terms 
with the accused and that the trying Magistrate who is subordinate to 
him is likely to be influenced by this alleged enmity of the Sub- 
Divisional Magistrate(lO). A ca<:e cannot be transferred op the sole 
ground that it is apprehended that in the ultimate judgment which the 
Magistrate would deliver in the case he would not give effect to certain 
legal objections which might be taken at the trialfl 1). Mere granting of 
unnecessary adjournments to enable the complainants to appear is up 
ground for transferring the case(l2). The method adopted by a counsel 
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What are not sufficient grounds for transfer.— The criterion 
for transfer under cl. (a) is that the court must be of opinion that the 
applicant will not receive a fair and impartial trial in the court of the 
trying Magistrate. The mere fact that the applicant entertains an 
absolutely unreasonable belief that he will not have a fair trial is 
insuflicient to order a transferfl). A Magistrate should not cross* 
examine frequently the prosecution witnesses, nor should he disallow 
as irrelevant the questions which the complainant may wish to put to 
defence witnesses with a view to show their partiality. However, 
even if be acts in such a manner it cannot be held that his conduct 
gives rise to a reasonable apprehension in the mind of the com- 
plainant that his case will not receive a fair trial at the bands of the 
Magistrate(2). 

Misialeii view oj law . — The mere fact that a Magistrate during 
the hearing of a case took a particular view of the law or of the facts 
and charged the accused with a minor offence when they could have been 
charged with a graver offence is no ground for transfer under this 
sectionfS). In a case under s. 380, Penal Code, the Magistrate should 
at once give the accused an opportunity to cross-examine the prose- 
cution witnesses if they sliould so desire, even though the charge may 
not be framed. But a refusal to give such opportunity is not, when 
the Magistrate acts bona fide from a mistaken view of the law, a good 
ground for transferring the ca$e(->). The mere fact that certain orders 
passed by the trying Magistrate are erroneous or illegal is by itself 
insufficient to justify transfer of the case from bi« couri(5). 

Eirors of judgment.— \ bona-fide etxox of judgment can be no 
ground for a transfer(6). Mere errors of judgment, as refusing to 
summon a prosecution witness for cross-examin.ation and insisting on 
bis being summoned as a witness for the defence, or disallowing 
objections as to the fitness of a person to serve as an Assessor, or 
peimitling the prosecution to examine a witness m chief on the sub- 
stantive case of the prosecution after the defence has disclosed its 
case in the cross examination of the witness.— ate insufficient, m the 
absence of prejudice in the Judge, to direct a transfer of the case for 
trial by some other court(7). The mere fact that a trial court has 
committed an error of judgment m admitting an eviJeoce(8) or in 
refusing to admit a document or asking a party to deposit the probable 
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conspiracy to commit the ofTence of criminal breach of trust and on 
proof of that charge they were liable to be punished in the same manner 
as if they bad abetted the offence of criminal breach of trust, and this 
feature of the case made the trial complicated in its nature and was 
bound to attract diHicuit questioos of law for decision by the court 
seised of the case ; it was deemed proper and just that the accused 
should have a trial by a Court of Session with the aid of ajury and that 
the case should be transferred to a Court of Session(l). If a criminal 
case is difficult or intricate, it is desirable that it should be tried by a 
stipendiary Magistrate rather than by an Honorary Magistrate(2). 

Clause (d) : Convenience of parties. — For purposes of transfer it 
is the convenience of the accused rather than that of the complainant 
that has to be considered(3). A transfer may be granted from one 
court to another where the accused are residents within the jurisdiction 
of the latter court, and all the witnesses belong to the same place, so that 
it will be conducive to the convenience of the parties if the case is inquired 
into in the latter place(4). It is only fair that the accused person should 
stand his trial at the place where he resides(5), though there are 
authorities to the contrary also(6). Where an accused made an 
application for transfer of a trial on the ground mentioned in this clause, 
the High Court holding that the convenience of the numerous witnesses 
for the defence outweighed that of the prosecution witnesses who were 
few in number transferred the case to itse)f(7). In transferring a case, 
□0 consideration should be bad to the fact that by a transfer to a parti- 
cular district, the accused will have the benefit of a trial by Jury, 
where previously he had 'none. The real questloo Is that of 
convenience of parties(8). With reference to a case which stood 
committed to the Court of Session at Tbana, the Government of Bombay 
by means of a notification under s. 9 (2) and s. 193 (2), Cr. P. Code, 
directed that the case should be tried at Ahbag by Mr. G., Additional 
Sessions Judge of Tbana. The accused applied to the High Court to 
have the case transferred to Tbana on the ground of convenience of 
parties and their witnesses and also on the ground that the accused 
would have the benefit of a trial by Jury at Tbana instead of a trial 
with Assessors at Alibag. It was held by Madgavkar and Patkar, JJ. 
(Murphy, J., dissenting) that the case should be transferred to the Court 
of Session sitting at Tbana in the interests of justice and convenience 
of parties ; the powers of transfer vested in the High Court under this 
section were in no way affected by tbe notificatioa of tne Local 
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of attempting to provoV e a Magistrate trying the case into some unguard- 
ed expression, and then applying fora transfer, is a method which is 
neitberin the interest of his client nor in the interest of justice(l}. The 
fact that a Magistrate is trying or has tried one case against an accused 
person is no reason why he should not try any subsequent case against 
the same person specially when no allegation of prejudice or unfair 
treatment has been made(2). Timidity of a witness, if genuine, should 
not be a ground for transferring cases to other courts(3). Where there 
is nothing to indicate that the inquiry has not been fair and impartial, 
except that the proceedings against the petitioners were hurried and 
the petitioners remain unrepresented through no fault of the Magis- 
trate(4), or that the Magistrate accepted the complaint at a late hour 
in the evening and issued warrant fortbwitb(5), or that the court 
awarded costs of adjournmenifh), or that the District Magistrate 
refused to produce the paper called for by the defence!?), an applica* 
cation for transfer of case under this section cannot be allowed. The 
fact that a Magistrate trying a case proposes to examine the complain- 
ant, who is a very old man, at his residence, giving the accused every 
opportunity of being represented does not call for a transfer of the 
case(8). 

Onus of proof. To move a case from one Magistrate to another 
on grounds personal to such Magistrate is tantamount to a severe 
censure on such officer, and the very clearest grounds must exist before 
the court will ioterfere(9). Unless some cause is shown for believing 
that a Magistrate is likely to be prejudiced or influenced by any 
improper motive in the decision of a case, the High Court will 
support such Magistrate. It is highly improper, by transfer of a case 
from bis court* to throw a gratuitous slight on the Magistrate(lO). 
Before a criminal case can be transferred to another district against the 
wish of the accused. It must be proved by the very best evidence that 
a fair trial cannot ho had in the district(ll). 

Clause (&) — A stronger case must be made out (o justify a transfer 
under this clause(l2). Where the case against the accused though 
ex Jticic was one triable both by afirst class Magistrate and the Coutt of 
Session, it was likely to embrace withm its charges for offences which 
are exclusively triable by a Court of Session aod the accused were being 
tried uoder s. 120-B of the Penal Code also, that is, for criminal 
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Communal cascs.'~Ia earlier Lahore cases it was held that where 
a Hiadu-Mubammadao question is involved in a criminal case it is 
desirable that the case should be heard by a European Magistrate(l}. In 
later Lahore cases it has been held that it is no ground for the transfer 
of a case from the court of a Hindu or Muhammedan Magistrate to that 
of a European Magistrate merely because the parties belong to different 
religions or the dispute is of a communal or rjmzsi'Communal i]ature(2). 
The Nagpur Court bolds that the accused in the case of a communal 
or ^imst-communal nature is not entitled to a transfer of the case from 
the 61e of a Hindu Magistrate merely because he is a Muhammadan 
or.v/ce versa(3). The Allahabad, Court bolds that in cases of transfer 
where communal interests are involved, a transfer should be granted 
with considerable hesitation. The matter should not be decided in 
the abstract whether a certain Magistrate would deal with a matter 
impartially or not, but the question always 'should be whether through 
some error or unfortunate accident the Magistrate has behaved in a 
way to give legitimate ground for fear to one party or the ofber(4). 
The High Court will not encourage the public belief'that the judicial 
and Magistrate benches can be dragged into the arena of political 
and personal strife by means of applications, the foundation of which 
is a deliberate attempt to Involve members of the Local Bench who 
have a public duty to perform, to local and personal coDtroversies(3}> 

Dismissal Jor default —Where a case has been dismissed in default 

by a particular Magistrate, a fresh complaint based on the same facts 

should be transferred to the same Magistrate for trial(6). 

Clause (li) : Criminal case pending in another /»revi«ce.“"Tb8 
High Court has no jurisdiction to transfer criminal cases which are 
to the course of hearing in another Pfovince(?). Apparently Calcutta 
thought otherwise in the case of Cham Chandra v. Emptror[^)‘ 
But the Madras High Court did not agree(9). Section 185 of the Code 
does not empower a High Court to transfer to a court subordinate 
to its owD jurisdiction a case pending in a court subordinate to the 
jurisdiction of another High Court, nor does it empower a High Court 
to decide by which court such a case shall be tried(I0}. 

Bangalore.— The District Magistrate and the Civil and Sessions 
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Governmeat(l). Where the offeaces with which the accused was 
charged were committed iu Bombay but the complainant chose to go to 
Ratnagiri District and the accused wished to be tried there, the High 
Court ordered the trial to proceed before the Sessions Judge of 
Ratnagiri(2). Where a case has given rise to communal feeling to such 
an extent that one of the parties bads it difficult to persuade its 
witnesses to appear in court to give evidence in its favour owing to 
the fear that they might render themselves liable to injury at the 
bands of the members of the opposite community, and the ^Iaglst^ate 
demands heavy bail, it is desirable that the case should be transferred 
to some other locality where it may be tried in a calm atmospbereO). 
The importance of having a fair and impartial trial ranks very much 
higher than the convenience of parties and witQe3ses(4). 

Clause (e) : Expedient for the ends of fusUct '' — When two 
such officers, as the District Magistrate and the Sessions Judge, empha* 
tically express their belief that it will be next to impossible to obtain 
a fair and impartial trial if the case be beard before a Jury chosen 
from a particular district, the bare expression of such belief, quite 
apart from the foundatioos thereof, must, it was said, shake the coo* 
Bdeoce of the parties interested and of the public in the fairness and 
impartiality of the particular Jury to try the case. And an order for 
transfer in such cases was expedient (or the ends of justice under this 
clause(S)< Where in a case there was a good deal of evidence (both 
oral and documentary) m English and the Magistrate in whose court 
the case was pending did not know Eoglish, It was decided to transfer 
the case to some Magistrate wbo did know that )anguage(6). But a 
transfer cannot be granted merely because the Magistrate before whom 
the case is pending does not possess the amount of scholarship in 
Telugu and Sanskrit which is necessary to understand and interpret 
correctly without the aid of translation the books in respect of which 
the charge is lodged, and others to which it may be necessary to refer 
for comparisonC?}. This clause is no authority for the transfer of a 
case from ooe court to another when the ground alleged is that the 
transfer would be in the interests of justice if the trial were held by 
a court which knew nothing about either p\rty(8) Nor does this 
clause apply to a case where an appeal from a conviction passed m 
the High Court Ssssion the appellate Judge sets aside the conviction 
and orders a retrial, but further orders that the trial should be held not 
by the High Court but by some other court of competent jurisdiction 
subordinate to the appellate court. The order passed is one under 
s. 423 (6). It is quite proper and there is no lack of jurisdiction or 
irregularity in procedure{9). 


(1) ETniperor v La\%hman, 32 Cr L 
J 1117=131 1 0 317-33 Bom I, R. 
675-A I R 1931 B 313=»U93l)Ot. Caa 
5C9-Ind. Itul (1031) Bom iS9=55 
B C76 F B 

(2) Empress ^.Alma i?nm, S Bom 
L. R. 304 

(3) Ilalim t. Emperor, 8 Fat. L T 
153=27 It L. J. 1331=98 I C. C07= 
1927 Pat SO 

U) Leg. Item ▼. JJliairab Chandra, 


25 C. 727-2 C W. N. 65. 

<5J Ibtd 

(6) M^ohammadv Ah liaet, 1C Cr. 
L J 73=2G l.C CCS. 

(7J in TO Venkatestcara, 35 M. 739 
(74J) 

i8) ifeica Itam t. A’oroin, 1C A 
L J 490-=19 Cr, L J. 702-16 I. 
C 153 

(9) Jlart e. Emperor, A. I E 1935 
P. C. 122 
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Magistrate with instructions to transfer them to some other Magistrate 
subordinate to him, competent to try them, it was held that the District 
Magistrate had no power to transfer such proceedings to a Magistrate 
of the second class(l). 

Case sufficiently important and serious to be tried by Sessions 
or more experienced Magistrate. — A case under s. 21 1 of the Indian 
Penal Code, with respect to ofiences falling within sections 409 and 420 
of the same Code is of a nature serious enough to be tried either in a 
Court of Sessions or by an experienced Magistrate and should not be 
transferred to the court of an Honorary Magistrate having first class 
powers(2). 

Sub-section A party iuler£sted''’—\. complainant even in a 

cognizable case is entitled to apply for transfer under this section, but 
his rights are subordinate to those of the Crown, and in the case of 
conflict between the two the right of the latter must prevail(3). Where 
the conduct of a case is in the hands of Public Prosecutor and where 
there is a conflict between the Public Prosecutor and the party interested 
the right of the former must prevail, as it is the Public Prosecutor and 
not the informant, who is primarily responsible for the conduct of the 
case(4). A person alleging himself to be the complainant 'but who iu 
fact is not the complainant and from whose hands the prosecution has 
been taken away by the order of the Magistrate, Is not a party interested 
within the meaning of this sectioofS). The person on whose motion a 

complaint Is made by a court under s. 476, is not an interested party 

within the meaning of this sub section, and has no locus standi to make 
an application for transfer of the case(6). 

Sub section (4) : /or /r<T«s/er /row to be made, •“ho 

application for transfer of a crimioal case from one subordinate^ court 
to another ought to be made to the High Court lO its judicial 
capacity supported by nSidavit and not by a letter to the 
English Department of the High Court(7}. Every applicatioo to the 
High Court for the transfer of criminal proceedings pending in a court 
subordinate to it must bs supported by affidavit; the mere written 
statement of the counsel who appeared in the lower court is not sufficient 
for the court to act uponfS). Every person whether accused or not 
except the Advocate-General who makes an application under this section 
must support his application by an a0idavit(9). An affidavit supporting 


tt) Emperor v. Galind Sahai, 37 
A. 30 ; eeo Emperor y. Munna, 24 A. 
161 

. (2) JUagan Lot ▼ Ganesh. 16 A L. 
■ J. S91-15 I. 0^615 = 10 Or. L.J. 611, 


Jamuna v. Rudra Kumar, 4 Pat Ii J. 
656=30 Or. L. J. 648"62 I. O 424; 
Raiagopaty Narayana, 67 51. Ii J. 
617=30 L.W.C40-120 I 0. 80=A. I. 
B- 1929 5I»d. 814«30Cr L J 1163. 

(4) Raiagopal y. Karayana, Sit M. 
L. J. 617=»30L W. 610-120 1. 0.83= 


3 Or Law. Ma<7 17-30 Or. L. J. 1163= 
A. I R. 1920 5Iad. 814. 

<6) In re Gannon, 5 Bom. Ij «• 

(6) RamSarupy. -Dif 

C. 152=31 P. L B 840=4. I. B. 1930 
Lah. 873=1930 Or C 917. _ 

(7) Empress y. Zahxrud-dm, s 
219; Empress v. Ahmad Bauisn, 
(1801) A. \V. N. 154; Gowardhan y. 
Abbas AH, A. I B. 1930 Lah, 169-12t 
I. O. 374=31 Cr L. J. 257. 

(8) Amrita Lai y. Laeltman Vas, 

(1891) A. W. N 87 . , „ 

0) Sada Sheo ». Emperor, A. 1. b. 
1933 Nag. 201=1451. 0. 445=34 Cr L. 
3. 1035. 
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Judge of the civil and military station at Banglore are Magistrates 
subordinate to the High Court at Madras within the meaning of this 
section(t). 

Sonthal pergunnahs. — The court of a Magistrate in the Sontbal 
Pergunnahs is, as regards the trial of an European British subject, 
subordinate to the High Court, and the High Court has power under 
this section to direct the transfer of a case in which such subject is 
concerned(2). 

Perim. — The High Court at Bombay can transfer a case pending 
before the Perim Sessions Court or the Cantonemsnt Magistrate’s Court 
at Secunderabad to any other criminal court of equal or superior juris* 
diction, or to itself(3). 

Village Magistrates — The provisions of the Coda relating to 
transfers of criminal cases and the tight of accused to obtain an adjourn- 
ment of the case pending an application to a superior court for transfer 
of the case against him do not apply to proceedings before Village 
Magistrates(4]. 

Village Panchayals. — In an earlier Allahabad case it was held 
by Stuart, J.. (Kanhaiya Lai, J. dissecting) that village Pancbayats are 
in no way subordinate to the authority of the High Court and the High 
Court has no jurisdiction to direct the transfer of a case from a Pancba* 
yat constituted under the provisions of the U. P Village Pancbayat 
Act(5)- In a later Allahabad case it has been held that the High 
Court has power to transfer a criminal case pending before a Pancbayat 
constituted under Local Act No. VI of 1920(6), 

Transfer from the file of one Presidency Magistrate to that of 
another. — In In re Murugesa iludal$ar{7). Bhasbyam Ayyaogar, J., 
expressed a doubt as to whether the High Court could transfer a case 
from the file of one Presidency Magistrate to that of another on the 
ground they were Magistrates presiding over the same court. But the 
learned Judge expressed no definite opiaiou on the point and Emperor v. 
H arischandra{8) is a direct authority to the contrary. In a later 
Madras case it has been held that the Court of the Chief Presidency 
Magistrate and those of the other Presidency Magistrates are " courts of 
equal jurisdiction " within the meaniag of this clause and the High 
Court has power to transfer a case' from the hie of the Chief Presidency 
Magistrate to that of any other Presidency Magistrate(9) 

Transfer to a court not competent to try the case. — Where 
proceedings under bection 110 of the Code initiated before a Magistrate 
of the first class were transferred by the High Court to the District 


(l) Scott T liielelts, 0 M 356 -3 
Welt 677. 

(3) 7ft relt'ifsort. 18 C 217, cl Siten 
droNathv Emperor, 108 I. 0 4I9— 
7 Pat 337-20 Cr. L J 427=A I. R. 
1013 pat 241-0 P L T 4SS 
(3) Empress r. ilaiigal Tehchand, 
10 B 274 

(1) 7n re Thola Narayadu, it 1 C. 
501=21 M. UJ. 753-12 Cr L J 407 
(5) Sat Naratn t, 6'ar;u, 46 A. 167 


=831. C. 330-21 A L J. 925-10 0. 
and A t>. R 318-1034 A 265=25 Cr. 
L 3. 1300 

(6» CaWeo t Dadal. 49 A. 183-1927 
A 190 -25 A L J 157=00 1.0. 126- 
L R 8 A.33 Cr -23 ( t. L. 3. 94. 

C7) 13 M U 3 CO 

(8) 10 Bom I.. B 201. 

(9) In re Venhatesieara, 35 31 7S9 
=111.0.795=10 U L. T 378=22 U. 

114=12 Cr L.J. 451. 
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Sub-seclion (5). — This sab>sectioa, as it originally stood, ran as 
follows: — "When an accused person makes an application under this 
section, the High Court may direct him to execute a bond, with or with* 
out sureties, conditioned that ha tvill, if convicted, pay the costs of the 
prosecutor." By the Amending Act 1923, the words " convicted, pay 
the costs of the prosecutor’* were substituted by the words *'so ordered, 
pay any amount which the High Court has power under this section to 
award by way of costs to the persou opposing the applicatioD"(l). The 
word "costs" was substituted by the word "compensation" by the 
Amending Act XXI of 1932 and the following note was added, 
‘‘Applications in the High Court are opposed usually by or on 
behalf of the Legal Remembrancer who is paid by salary and not 
by fees, which makes it difficult to assess bis reasonable expenses 
incurred in opposing the application (see the judgment of Lort 
Williams, J, in Neantnt Sha v. Btnperor, 59 Cal. 481). The amend* 
ments made in sub sections (5) and (6*A} are aimed at meeting this 
criticism "(2). 

Scope. — The scope of this sub section has been considerably en* 
larged by the amendment, and the substitution of the words ‘‘ person 
opposing the application" io place of the words "the prosecutor' 
clearly indicates that it was intended to extend the beneBt of the 
sub-section to persons opposing the application who need not necessarily 
be the pro3ecutor(3). la Grish Chandra v. Chandra Moni{^) the 
accused (applicants) were directed to pay all the complainant's costs 
incurred before the Magistrate from whose Ble the transfer was ordered. 
In lihetn V. Mohim Nathi.S) the High Court io making the order of 
transfer considered the convenience of the other side and directed the 
Crown to pay the expenses of his witnesses. 

Costs of adjournment* — The High Court has power in an appro- 
priate case to direct the applicant to lodge a certain sum iu court as 
security for the costs occasioned to bis opponent by repeated adjourn* 
meols and the applications io respect of them(6). 

Sub-section (6). — As a general rule, notice should be given of an 
application for transfer but failure to give notice does not render the order 
of transfer illegal. Under special circumstances, such order canbemade 
without notice(7), 

Sub-section (6-A). — This sub section was placed upon the statute 
book under the Amending Act, XVlIl of 1923, to avoid the abuse o 
the sections. Where the application for transfer has been made witboo 
any justification and is not supported by any good or cogent reason, ou 


(1) Emperor t. Eantcer Sen, 62 A. 
263 (268 269)=123 1. 0 330--31 Cr. li 
3 i85sl930 A. L J. 200. 

(3) Statements of Objects and Rensons 
(Gaielle of India, 1932, Part V, p, 
199) 

(3) Emperor ▼. Eanicar Sen, 62 A. 
263(3691=123 1. 0. 330=28 A L. J. 209 
= A. I. B. 1930 A. 206=11 L. R. A. 78=3 
Ce. Law All 167. 

(4) 8 0. W. N. 589 (692). 

(6) 8 0. W. N 75. 


(6) Par.th Ram y Sir Bush. « »• 

553.=A I. K 1330 Horn. 417 -33 Eo™- 
L B 3133 1 cl jjs 

(7) In n Matha Sahjlt. 7 1. 0 . mb 
=8 M. t. T. 333-11 Or. L 1- »33 • 
SToli Charan y. Emrtrm, *■ 

193$ Pat, 120. A court should 
msing an order of .transfer, 
wwjrtunit/ to the accused to 
:f«e whT the transfer ihcuW U 
Bade : In re Bamalunga, 55 M* i* 
r. 317. 
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ao application for transfer under this section must be sworn before the 
High Court, or the Clerk of the Crown or any Commissioner, or other 
person appointed by the High Court for that purpose. An affidavit 
sworn before an officer of the District Judge's Court is cot sufficient 
for the purposes of this sub sectioo(l). An application for transfer on 
the ground that the applicant wishes to call the ^lagistrate as a witness 
must be supported by an affidavit showing that bis evidence is relevant 
and material(2). 

Affidavit by accused and prosecutton for perjury . — In earlier 
Allahabad and Madras cases it was held that when an accused person 
applies for the transfer of a case pending against him, supporting his 
application by an affidavit, be cannot, or at least ought not to, be pro* 
secuted under section 193, Indian Penal Code, m respect of statements 
made therein(3). According to the present practice of the Allahabad 
High Court an accused person can legally tender bis own affidavit in 
support of ao application for transfer, whether the affidavit is tendered 
and the application made in subordinate courts or in the High Court, 
and he can be prosecuted in regard to any false statement made in the 
affidavit(4]. This is also the view of the other High Courts(5). 

Affidavit by Counsel.— According to the well recognized practice 
which prevails wherever members of the Eoglish Bar practise, a 
Counsel should never file an affidavit m a case in which be is appearing 
professionally. It not ooly hampers bis freedom of action as an 
Advocate but he thereby gives up bis dignified position of detachment as 
an Advocate and lowers himself to the level of either a pairokar or a 
witness who has to support the case of a particular patty by giving 
evidence on his behalf(6). 

Counter-affidavit by District Magistrate —Oa an application 
for the transfer of a case based cbieflv on the ground of partiality of 
^ ‘iagistrate to make ao 

I ' ■ . fnr transfer is made 

in good faith, under this section, the mere fact that it subsequently 
turns out to be not well founded cannot lead to a necessary inference 
that the application was reckless involving professional misconduct(8). 
A case in which the statement is found to be totally unfounded and 
untrue stands on a dilTerent footiog(9). 


(1) Mahim Chandra v Aaiiad Ah, 
33 Cr. L. Cl— I'lSl tr t’ 000=134 I C 
1278-A I R 1931 0 710 

(2) Nxzam Ahmad ▼ Empress, 
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embodies a statutory mandate which the courts below ought to 
respect and obey, and therefore where an application under the 
section is presented it is the duty of the court to stay all proceediDgs(l}. 
Where the Magistrate does not grant an adjournment as provided in 
this sub-section all the subsequent proceedings are illegal and, except 
as regards any emergent order that may be found necessary in the 
interest of justice, without jurisdiction(2). But the proceedings of the 
Magistrate cannot be set aside as invalid if the notification of inteutioo 
to move for transfer was given mn/tryide for the purpose of delay and 
defeat the ends oE justice. A refusal to adjourn in such a case 
is a mere irregularity which can be cured by applying s. 537(3). 
In some of the earlier decisions it was held that there was no 
obligation to grant an adjournment in every case but only at the 
time when the application for adjournment was made, such an 
adjournment was necessary to afford the party a reasonable 
time to apply to the High Court and obtain an order before 
the commencement of the trial *(4). But this view was not universally 
accepted(5). A Magistrate who adjourns a case under the provisions 
«of this sub-section does not become functus officio and is not in- 
competent to grant pardon to an accused after such adjournmeDt(6). 
A court is competent pending the disposal of an application for transfer 
to require the accused in proper case to execute a boud under 
section 117 (3) of the Code(7). The jurisdiction of the court does not 
cease in the sense that the court caonot pass an emergent order which 
the law authorises it to pass(8). 


699-22 A. L.^J 430-J1924 A. 533-26 
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on the other band it is vexatious and made with the view of causing 
delay or otherwise hindering the course of justice, an order under this 
sub-section should be passed(l). The word *' person ” in this sub* 
section includes “the Local Government Where, therefore, an 
application for transfer of a case is made to the High Court and is 
thrown out on the ground that it is frivolous or vexatious, the Local 
Government opposing the application is entitled to recover its costs 
from the applicants(2). 

Sub section (8). — This sub-sectinn. as amended in 1923, ran as 
follows; •“ If in the course of an inquiry or trial or before the com- 
mencement of the hearing of any appeal, the Public Prosecutor, the 
complainaot or the accused notifies to tbe court before which the case 
or appeal is pending bis intention to make an application under this 
section in respect of such cise or appeal tbe court shall adjourn tbe 
case or postpone the appeal for such a period as will afford a reasonable 
time for the application to be made and an order to be obtained there- 
on.” By tbe Amending Act, XXI of 192$, this sub-section has been re- 
drafted, and the explanation to sub-section (9), as well as sub section (10) 
has been newly added. In the report of the Select Committee, tbe 
necessity for introducing tbe changes has been thus explained : “We 
recognise the necessity of greater safeguards against tbe abuse of tbe 
section than those now existing. We think that provision should be 
made for a compulsory adjournment if a party notifies bis intention to 
move for a transfer at any time before the arguments begin, that is to 
say, at aoy time before tbe defence closes its case. We recognise that 
tbe power at present enjoyed of paralysing tbe action of tbe court by 
repeatedly notifying an intention to make an application sometimes 
without any intention of following up tbe notification with an applica- 
tion, must be checked. We have accordingly provided that when once 
a party has secured an adjournment, tbe court shall not be bound 
to adjourn on any subsequent mtimation of an intention to apply for a 
transfer made by that same parly, and that where there are more than 
one accused, it shall not be possible for different accused by a series of 
successive intimations to secure a senes of adjournments.’* Tbe amend- 
ments made by Act XXI of 1932 are aimed at meeting the criticisms 
of Lort Williams, J , in the case of Neamat Sha v. HamtmanBakshaii}. 

Magistrate is bound to adjourn the case. — The provisions of this 
sub-section, as they stand, are absolutely imperative in terms. Tbe 
Magistrate is bound to adjourn tbe case, on the application by tbe 
accused, when the accused are within their rights, till such period 
as would afford a reasonable time for an application to be made to 
the High Court and an order obtained thereon(4). This sub-section 
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Accused's right to more than one adjournment. — An accused is 
entitled as of right to have his case adjourned if he desires to move the 
High Court under this section for its transfer but no such right exists 
where the accused’s intention is toapply to the District Magistrate under 
s. 523. Once a case has been adjourned under s. 526 and the accused 
has failed to take advantage of the adjournment to move the High 
Court, he is not entitled to another adjournment to give him another 
opportunity to move the High Court(l). Where there are several accused 
all the accused are not one by one entitled to have an adjournment to 
apply for transfer in the absence of fresh grounds or incidents(2). This 
is now made clear by the proviso. 

“ Inquiry or trial." — The words “inquiry or trial” in this sub-section 
do not apply to a transfer application pending before the District Magis- 
trate but are only intended to apply to inquiries or trials which are 
specially referred to in the earlier portion of the Code(3). 

Proceedings under Chaps. Vllt and XII. — The wording of sub- 
section (8) as amended in 1923 was not made suitable to proceedings 
under Chapters Vlll and XII and it was held that the sub-section did 
not apply to proceedings under s. H53}. It has now been made appli- 
cable to all such proceedings. 

Effect of refusal to grant adjournment. — The refusal of a Magii- 
trate to grant an adjournment to a suspect to enable him to apply for a 
transfer of the proceediugs is a good ground for transfer of (be proceed* 
iDgs(S). The beariog of case must be transfeired from the court of a 
Magistrate who appears to disobey a statutory maDdate(6). 

Costs of adjournments.'—See notes to sub-section (5). The 
applicant may be required to execute a bond. 

Stay of proceedings pending rule issued by the High Court.^ 
When a rule is issued by the High Court aud proceedings stayed, Magis- 
trates on receiving reliable information thereof, should stay their hand 
then and there. So where it was brought to the notice of the Magis- 
trate by the Mukhtear for the accused who had received telegrams from 
counsel and vakil, informing him of the issue of the rule directing stay 
of proceedings by the High Court, and the Magistrate refused to look 
at the telegrams aud to stay proceedings, but on the other hand 
proceeded with the inquiry, it was held that the Magistrate bad acted 
improperly, that he should not have proceeded with the inquiry, and in 


4Bnr.L.T 213 = 12 Cr. L. J. 474 ; £tn- 
peror v. Ali Rata, 21 F. L R 
KiihoriGir^- Rnm Naratjan, 8 0. 
W. N. 77 ; Imperator v. Azizdm, i B 
Ij. R. 42 : Surat Rail v. Emperor, 29 
0. 211; Athiq ▼. Emperor, 15 Cr L. 
J. 636-24 l.C. 818. 

(I) Kithori i?aiv. Emperor, IWl. 
0. 855=10 A. I Cr R. 465=A I. K 1928 
A. 753-9 L R A.fr. 145-29 Cr. L.J. 
935. 

12) Peshori Lai v. Crown, 12 Lah. 
CC3=A. I. B. 1931 Lab. 274-1931 Cr. 
C. 630=32 Cr. L. J. 1229-134 I. O. 770 
-32 P. L. R. 941<=Id4. RuI. (1931) Idb. 
978 (2). 


(3) ATuhammad Sharif v. ffan 
Prasad, 5 Pat. 229=97 1. 0. 971=27 Cr, 
LJ. 1214=8 Pat. r..T 66. 

( 4 ) ./amir r. JWurari Mohan, 67 U 
809=124 1 C. 622-50C. L. J. 33t-A.I. 
R. 1929 0. 778-31 C W N. 59 ; Loka 
KttU Singh, 8 Pat L. T. 716=6 Pat 
553=1927 Pat. 351-9 A. I. Cr R 164= 
28^*^ L J. 1035-108 1.0. 219 

(5) Jaloi V Emperor, 96 I J 

Cr. h. 935 : Nenumal v liaa Ah, A.i. 
R.1933B. 307-146 I. 0. 20-S4Cf.L. 

'(61 TTo/idacf V. ATmperor, 26 ^ L. J. 
ISaisllO I. O. 923=A. I. B. 1928 A.C^ 
9 t, R. A.Cr. 127=10 A.LCr. B. 352. 
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Magistrate to give accused reasonable time. — Under this sub- 
section, where an accused notifies to the court before which the case is 
pending his intention to make an application under this section, the 
court is bound to adjourn the case (or such a period as will afford a 
reasonable time for an application to be made to the High Court, and 
an order obtained thereonUl- He need not extend time U the period 
allotted is Teasonab1e(2). 

Sufficiency or insufficiency of reasons by whom to be 
decided. — It is the bounden duty of the Magistrate, nrespective of the 
sufficiency or in«ufficiency of the grounds set forth for transfer, to 
allow a fair and reasonable opportunity to the accused to apply for 
a transfer. It is for the High Court and not for a Magistrate to decide, 
whether the grounds set forth for a transfer are good or not(3). An 
inquiry by the Magistrate, on a patty’s applying to him for postpone- 
ment of the case to enable him to apply for transfer, into the grounds 
of transfer himself, is highly improper and would naturally cause 
apprehension in the miud of the petitioner that the Tribunal trying the 
case is not likely to give him an impartial and unbiased hea[ing(4). 

Intention to move for transfer when to be intimated. — The 
section as amended in 1923 laid down that in case of an inquiry or trial 
the application may be made at any time during its course. H was 
accordingly held by the Calcutta High Court that the refusal by a 
Magistrate to grant an adjournment upon a notification being given 
under sub sec. (8), after the close of the cases of both sides but before 
the argumeocs are heard and the judgment is delivered, oo the ground 
that the trial is at an end, is erroneous(5). But in a Madras case 
where an applicatiou for adjournment was made under this section just 
when the judgment was about to be pronounced and the application 
was dismissed, ic was held that the dismissal of the application 
was proper and that the provisions of sub section (8) were cot 
coDtravened(6). Now in the case of an inquiry or trial the 
application must be made before the defence closes its case. Prior 
to amendment in 1923 the words were “if in any criminal case or 
appeal, before the commencement of the hearing ” The earliar cases are, 
therefore, no longer tenable and it is unnecessary to refer them at any 
leDgth(7), 


{l\ Luther y Emperor, \2\ J.C l7= 
A. I. R 1930 A. 263 = Ind Rnl (1930) 
All 419-31 Cr L J. S90-(1930) A L 
3 S17 , Daggu Stal v Eviperor, 1 P. 
It.lOlSCr. A postpoo^mcnt foitc«sl)ort 


Weir 68G, 

(2) Tirtimeni Seroai y Emperor, 
(1920) M. W N. 503 

■ . 9W 

• - 16: 
. . .... =37 


Emperor, AIR 1935 B 27 

(4) ilughees ud din y Emperor. 92 
I C 631=27 Cr. L J 382=1020 Lah. 236= 
27 P L B. C7. 

(5) Niyamat Sha v. Emperor, 59 
C. 478=33 Cr L 3 31=35 0 L J 31= 
131 I C 1057=fl031) Cal. 620-1931 
Cr C 810 

(C) Pub Pros y Chochalinga, 52 
M S55=A L R 1929 SI 201=56 M I.. 
3 916=29 SI L W 103 (1919) M W. 
N CO=2Mad Cr C. 1-118 I. C 274 
=80 Cr L. J 903 , See In re Nathan. 
5311 105 

(7) In re MudaJy. 35 M 701 — 10 I C. 
SS0=(1911) 2 51 W. N. 311-12 Cr.L. J 
271 ; Eslenes y. Emperor, 12 1 C. 82 = 
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526- A. (1) Where any person subject to the Naval 
High Codrt to I^iscipline Act or to the Army Act or 
transfer for trial to to the Air Force Act IS accused of any 
itself in certain offencG such as is referred to in proviso 
(A) to section 41 of the Army Act, the 
Advocate-General shalhif so instructed by the competent 
authority, apply to the High Court, for the committal 
or transfer of the case to that High Court, and there- 
upon the High Court shall order that the case be com- 
mitted for trial to or be transferred to itself and shall 
thereafter proceed to try the case by Jury. 

(2) The Governor-General in Council may, by 
notification in the Gazette of India, declare any officer 
to be the competent anthorily’ for the purpose of 
issuing insti notions under sub-section (1) in regard to 
any class of cases specified in the Notification. 

This section is new and has been added by the Criminal Law 
Amendment Act, Xll of 1923. It empowers the High Court to trans- 
fer to itself certain cases on the application of the Advocate-General. 

527* (1) The Governor-Geneial in Council mayi 
_ by notification in the Gazette of Indin. 

nor.Qenerai direct the transfer of any particular * * 

Council to transfer <>^90 Or appeal from 01)0 High Couft to 
cases an appea a. j^i^othei* High Conrt.orfromanycriuii* 
nal court subordinate to one High Court, to any other 
criminal court of equal or superior jurisdiction subordi* 
nate to another High Court, whenever it appears to 
him that such tran.sfer will promote the ends of justice, 
or tend to the geneial convenience of parties or 
witnesses. 

(2) The court to which such case or appeal is trans- 
ferred shall deal with the same as if it had been origi- 
nally instituted in, or presented to, such court. 

Amendment. — The word ” criminal ” which occurred before fhe 
word "case” has been deleted by s. 146 of Act XVIII of 1923. 

Power of Governor General in Council to transfer cases.— This 
section empowers the Goveroor-General in Council to transfer cases 
from the jurisdiction of one High Court to another. It is a 
given to the Government io addition to the power given to the High 
Courts under section 185(1). The two sections (185 and 527) have 
entirely different scopes. In the first place, the order under section 527 
is an executive order which may be made without opportunity afforded 
to the accused to be heard. In the second place, section 527 


(1) Emperors. Chalchal Singh, 6 L.B. B. 17. 
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case be entertained any doubt as to autbenticity of the telegrams, the 
proper course for him was to send a telegram to the Registrar of the 
High Court to ascertain the trath(l). A similar view was tabeo in 
Wahed V. B(tsaraddi{2) and Hent Chandra v. MaihurO), In the 
case last cited it was held that the Magistrate acted injudiciously in 
going on with the case, that the conduct of the Magistrate indicated 
clearly the bent of his mind and bis bias against the accused, and that 
the case ought to be transferred to another court. When, however, a 
Magistrate after having been shown a telegram that the High Court 
has transferred the case, waited for a few days so that the order of the 
High Court may reach him, aud, on the order not reaching him within 
the time 6xed proceeded with the case and convicted the accused, it was 
held that the Magistrate's action, though indiscreet, was not illegal(4). 
The sending of a telegram does not in any way absolve the obligation 
of the party to appear before the court oo the date 6xed and if a 
warrant is issued against a party who fails to appear it will afford no 
ground for transfer of the casefS). It is different, however, where one 
of the two compUinants appears before the Magistrate on the date fixed 
for a hearing and apprises him of that order, but the Magistrate 
instead of staying further proceedings issues a warrant for the arrest of 
the complainant who has oot appeared(6). 

Sub'Section (9). — A discretion is given to the Sessions Judge by this 
sub-section to refuse to adjourn wbeo be is of opinion that the applicant 
has had a reasonable opportunity of making an application and has 
failed without sufficient cause to take advantage of it> 

Sub-section (10).*— Ao application for ao adiournment of an appeal 
must be made before the argument for its admission begins. A separate 
application for transfer of ao appeal jointly ffUd by two or more accus- 
ed is not absolutely necessary, though a joiot appeal had been filed(7J. 
The fact that a Sessions Judge has tried the appeals of some of several 
persona convicted of dacoity, is no bar to bis trying the appeals of the 
remaining persons convicted of the same dacoity who were arrested 
subsequently, nor is it a good ground for transferring such appeals for 
trial by another Sessions Judge(8) Where, however, it appeared that 
the only officers ID the district of P , otherwise competent to hear an 
appeal from a conviction for theft of property alleged to have belonged 
to the Road Cess Committee of the district, were, by reason of their 
connection with that committee, interested m the result of theappeal, 
the High Court directed that the petitiou of appeal, together with all 
papers connected therewith, should be forwarded to the Sessions Judge 
of the 24 Pergonnabs to be dealt with as an appeal presented in bis own 
court(9}. 



(3) 13 C W N 1031=13 Cr I.. 3 TC6= 
37 I.C 78. 

{<) Finayefc v. Urg, Rat. Un Cr. O. 


48 . 

(6) Chande Prasad ▼. Emftror, X7 


&\V N.636-UCr. L 3 883-201 C. 
143 

(6) Fatal Ahmads Abdulla. 7 Lab. 
I- J. 571-26 P. L B 701-27 Cr. L J. 
101=91 I C 536 

111 Alaharaj Stngh ». Emptror, 
1927 Nag 48-G7I 0 88 

(8) Jaarup v Emperar, Cl I C. 656 
— aaCr. L 3. 418 

(9) Inrt Dxcarhanath.CClj^ 279. 
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section shall record in writing his reasons for making 
the same. 

(6) The head of a village under the Madras Village- 
Police Regulation, 1816, or the Madras Village-Police 
Regulation, 1821, is a Magistrate for the purposes of this 
section. 

Amendment. — This section has been amended by section 147 of 
Act XVIII, of 1923. The actual changes brought about by this amend- 
ment are the addition of sub-sections (l) and (4) and inclusion of 
Kegulation 1916 in sub-section (6), 

Sub section (1),— The reasons for the insertion of this sub-section 
are thus stated : In order to facilitate arrangements for the disposal 
of the Session's business, it is proposed to empower Sessions Judges to 
withdraw or recall cases from the file of Assistant Sessions Judges. 
This question does not arise in the case of appeals as they are beard by 
Sessions or Additional Sessions Judges "(1). 

There is notbiog in the Code which gives jurisdiction to a Sessions 
Judge himself to transfer an appeal from the file of an Additional 
Sessions Judge to b(s own file, and even supposing a Sessions Judge has 
such jurisdiction, there is no provision in the Code by which bd 
A dditional Sessions Judge can issue such an order to aootber Judge of 
equal jurisdiction to himself. Section 17 (4) cannot confer any such 
jurisdiction on an Additional Sessions Judge(2). Powers of transfer of 
the Sessions Judge are expressly set out m sub-section (1), it is impos- 
sible to allow any further " inherent ** powers of traDsfer(3}. 

Sub-section (2) : District Magistrate and Sitb ’Divisional MagiS' 
irate. — The provisions of sub-section (2) provide that the District 
Magistrate and the Sub-Divisional Magistrate shall have equal authority 
In withdrawing cases from a subordinate Magistrate. The District 
Magistrate, therefore, cannot exercise powers of an appellate court as 
regards orders passed by the Sob-Divisional Magistrate(4). In other 
words, a District Magistrate cauoot set aside an order of transfer passed 
by a Sub-Divisional Magisfratc(5). This view is supported by a ruling 
of a single Judge of the Madras High Court in Rugftmiat/i Pandaram 
V. Empcror{6). We find, however, another case in Santhappa Selhtt’ 
ram v. Govindaswamy Kandiyar {7) in which that case has been 
dissented from. It is pointed out there that a District Magistrate is not 
precluded from exercising bis power of transfer of a case under this 
section, on the application of a party, by reason of the fact that the 
Sub-Divisional Magistrate had previously refused to transfer the case at 
the request of the same party. There is an earlier ruling of the same 


(1) Statement of Objects and Bcasoos 
(1921), 

(2) DauJat Ham r. Emperor, 83 Cr. 
I.. J. 1C8=1S5 I. C. 252a>l2 L. B. A. 
Ct. 113-10 A. I. rr.R. 123-1031 Cr.C. 
707-29 A L. J. 691-A. I. R. 1031 A. 
435. 

(3) Ibid. 


(4) KithoriLdlr. Emperw.JO Cr. 
L.J. 654-1161.0 761-L. K. 9 A. 85 
Cr.-lOA.J.Cr.B.J=1938A. 540. 

to) JUafBusainr. Emperor. 17 i. 
C. 414—13 fr.L. J. 782. 

(6) 26 M. 130. „„ , 

(7) 40 M 791-18 Cr. I. 

a 1*7=»6 D. W. COl-21 M. U T. SSJ, 
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contemplates an order for transfer, and recourse may possibly be bad 
thereto if an order made by one High Court under section 185 isdisregar* 
ded by anotber(l). The Governor-Geneml alooe can under s. 527 pass 
orders binding on different High Courts(2). It is in the power of the 
Governor-General of India, if he thinks that in the state of public 
feeling a fair trial cannot be obtained to the place where an offence 
would ordinarily be tried, to order that the trial be held elsewbere(3). 
It IS under this extraordinary power of the Governor General m Coun- 
cil that the De la Hes murder caieasMnsiiht Kadambar Ward vi&s 
transferred from the Madras High Court Sessions to the Bombay High 
Court Sessions. So also a case was transferred to the Presidency 
Magistrate, Madras, from Behar within the jurisdiction of the Patna High 
Court. But the Governor-General in Council refused to transfer iheBawla 
murder case from the Bombay High Court Se5siODs(4). Where the 
Governor-General refuses to make such an order, the refusal cannot 
be held to amount to a violation of the principles of natural justice 
so as to enable their Lordships of the Privy Council to interfere with 
the result of the trial(5]. 

528. (1) Atiy Sessiions Jndgo may withdraw any 
Besiions jodgo case ftoni, Or recall any case winch ho 
may withdraw cases made over to, nijy Assistant Ses* 

iionB 3 tiase!°* sions judge subordinate to him. 

(2) Any Chief Presidency Magistrate, District 

, Magistrate or Sub Divisional Magistiato 
Divisional Magis- may withdiaw any case fiom, oi lecall 
tratemay withdraw ally case whicli ho lias made over to, 
orrefetcases. Magistiate Subordinate to him, and 

may inquire into or try such case himself, or refer it for 
inquiry or trial to any other such Magistrate competent 
to inquire into or try the same. 

(3) The Local Government may autliorize the Dist- 

Po at to autho Magistrate to withdraw from any 

riza'DiVtrict siagiT Magistrate subordinate to him cither 
trate to withdraw guch classes of cases as he thiiiks propcr, 
classes o cases particular classes of cases. 

(4) Any Magistrate may recall any case made over 
by him under section 192, sub-section (2) to any other 
Magistrate and may inquire into or try such case himself. 

(6) A Magistrate making an order under this 


(1) Per Mooierjee, , ik C7iarti 
Chandra t J^mperor, 44 C 595=81 
C. \V. N. 320=18 Cr D. J 81=87 
I C. 145=21 C. I . J. 1C5. 

(2) Mahomed Ghouse ». Kathu 
Vallabhjt, toil 835=18 Ct UJ.148 
—37 I 0 610=5 I, \ y . 319. 

t3) Shafi Ahmed t. Emperor, 92 1 
C ai2=A. 1. E. 1925 P. C.305 = 49 M U 
Cr. p. 0.— lao 


3 631 = 23 L \V 1 = (192C) M NY N C3 
=43 0. n J 67=8 0 \Y N 165=28 
Born L R 158=27 Cr L. J 223=30 
C \V N 557 I“. C 

(4) Ra’ie^nidhaijt’s, Or. P 0. 3rd 
Ed , p C9iS 

(6) Shaft Ahmed y Emperor, 02 I C. 
218=1923 P. C 305=^3 Ilctti. L. R, 
153-27 Cr. L. 3. 22S. 
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Magistrate can apply direct to the High Court for a transfer of the case 
under s. 526, and is not obliged to go first to the Chief Presidency 
Magistrate under this sectiOQ(l). 

May withdraw ; Necessity 0 / aftplication for transfer. — There is 
nothing in this section which disables the Magistrate from taking action 
unless he is set in motion by the petition of one of the parties. It is 
not the intention of the legislature to make an application from either 
of the parties a necessary preliminary(2). But though a District Magis- 
trate can transfer a case sxo moUt, yet when action is taken at the 
instance of a party, a proper application should, as a rule, be insisted 
upon, specially when allegations are made against the Magistrate(3). 
The Crown is as much a party before the Sessions Judge as an accused 
person. Any motion that has to bo made before the Sessions Judge on 
behalf of the Crown should, therefore, be through the Government 
Pleader and not by an official or seiri-official letter from the District 
Magistrate as representing the Crown(4). 

Stage at which case may be withdrawn or transferred. — A case 
may be transferred as soon as the complaint has been receivbd by the 
Magistrate who takes cognizance of the offence complained of. A 
District Magistrate has therefore power, upon application by the accused 
person, to withdraw a complaint from one Subordinate Magistrate and 
to refer it to another such Magistrate even before a decision to issue 
process against the accused has been reached(5). The District Magis- 
trate has authority to call up to his own court any criminal case without 
limitation as to the stage of proceeding at which it may be called(6). But 
where a District Llagistrate withdrew a case from the 6Ie of a Deputy 
Magistrate to bis own file when the Duputy Magistrate was about to 
frame a charge, it was held that the transfer was bad(7). Again iu 
another case in which, after bearing the evidence for the prosecution, the 
Subordinate Magistrate expressed au opinion that it was not sufficient to 
support the charge, and the District Magistrate thereupon removed 
the case to the file of another Magistrate, the High Court set aside 
that order and directed the first Magistrate to conclude the trial(8l- 
A case cannot be transferred at a very late stage of a trial 
when the prosecution evidence has been taken and that remains'to be 
done is to pass an order of commitment or discharge(9). A caSe whidh 
has been disposed of by a competent authority cannot be withdrawn by 
the District Magistrate to bis file under this sectionflO). But where sci era! 


( 1 ) In re Shindasani, S2 Bom.L. R. 
112a 

(2) Udhomal'i. Mojinlai, 144 1 O, 
8S1=A. I. R. 1931S. 205. 

(3) Gotcardhan Dat-r. Albas Alt, 
121 1. C. 374=1930 L. 1C8-31 Cf. I/. 3. 257. 
(A tnnsfer appUc&tion should be sup- 
ported bf an afiidiiMt testltjiag to tbe 
correctness of tbe nitcgation mode 
therein). 

(4) JJhngtcan Das t Emperor, 84 I. 
C. 719-22 A. L. 3. 1103-2G Cr. UJ. 
SG7. 

(6) Asaram T. Vhagiralh^ 7 Jt. L,B, 


97—11 r. G 621-12 Cr. IaJ. 437. 1 Tbe 
Uagistrnte who has withdrawn a , ilAso 10 
his own file under this ecetion m»y ui‘,, 
a complaint under 8 -eiai-Amonaljyn 
V. Emperor, A 1. R.1929 C. 721-S3 I . 
WN. 1C58 • ... 

(6j Vtlaelee Khanum w Mehr Ah, 
24W.B.Cr4. „ / 

(7) Gopinaih r.jA^arain Das, oOi. 

(8) Nobo Coo/riar t. Queen, H 

R.Cr. 12. . 1 . .1 

(9) lie PaJeiria, 2 Weir. 001. 

(10) Siddik T. Chakauri, 17 C. w H. 
151- Cf. L.J., 123-191. C. C33- 
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court which takes the same view(l). It has, however, been held that 
where a District Magistrate acts on bis own initiative in transFerring a 
criminal case, his order is not vitiated by the fact that another Magis- 
trate of co-ordinate authority has refused to make the transfer(2). But 
where a Magistrate examines the reasons given by the co ordinate 
authority and iinds that that authority is wrong bis interference must 
be deemed to be by way of appeal which he has no jurisdiction to 
entertain and the order of transfer must be set aside(3). 

Sub Divisional Magislr/tfe taking the case on to hts own file case 
transferred by District Magistrate. — Where the District Magistrate has 
transferred a case to a Magistrate subordinate to himself, but also 
subordinate to the Sub Divisional Magistrate it is no longer competent 
to the latter Magistrate to take the case on to fais own file(4}. 

Procedure in cases where whole case is transferred. — Where the 
whole case is made over to the subordinate Magistrate he has full seisin 
of It and It is not open to the Sub Divisional Magistrate unless he 
proceeds under this section to pass any order with regard to the case 
especially' to call for a charge-sheet against some more accused 
persons(5). When a case has once been made over for trial to a sub- 
ordinate Magistrate, the District or Sub-Divisioral Magistrate’s juris- 
diction (as the case may be) to do any thing moie in the matter ceases, 
so long as the transfer to the subordinate Magistrate is id existence 
and the case is not formally witbdrawii(6). He cannot dismiss the 
complaint, much less prosecute tbe complainant (7). He can make do 
order in the case except such order as may he made by him by way of 
revistan(8}. 

Chief Presidency Magistrate.— -The subordination of the Presi- 
dency Magistrates to tbe Chief Presidency Magistrate should be 
deemed to be of tbe same kind and exteot as tbe subordination of 
Magistrates and Benches to (he District Magistrate under section 17 (1). 
Tbe Chief Presidency Magistrate, therefore, has, under this section, the 
power to withdraw any case from any one of them and refer it for 
inquiry or trial to any other such M3gis(rate(9). The Additional Chief 
Presidency Magistrate is subordinate to (he Chief Presidency Magistrate 
and the latter has power under this section to withdraw a case from the 
hie of a Presidency Magistrate to whom it bad been made over for dis- 
posal by tbe Additional Chief Presidency Magistrate and to transfer it to 
bis own file(lO). A party to a criminal case pending before a Presidency 


(1) Thaman Chetty v. Alagirx 
ChtUx. U M 390. 

(3) Narayanasamy t Kupvusamy, 
5 L W 372-18 Cr L J. 67 (58)-37 I 
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(4) A^oiperorv Muhammad AKbar. 
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=L R. 6 A 67 Cr.-26 Cr L. J. 638-A. 
I B (1025) A 283. 

(5) Deonarain v. A'fnperor, 12 Pal 
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(7) KulabAh v. Empress. 9 C W. 
H 490 

(8) liadhabuUabh v Benode, SO C. 
449. He cannot c\eD issue process lor 
the apprehension of tbe absconding 
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347. 

(10) AToAint Mohan t Punam 
C/mntf. 63 1. C. CGI—30C L 3 595- 
51 C. 820-1921 C 911-20 Cr. L. 3 IQ) 
-W a W.N 903. 
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witDess{l). Wbere a Magistrate tried and convicted an accused io a 
case and expressed an opinion that tbe evidence of the accused was not 
believable it was held that the expressed opinion in itself was no ground 
for a transfer of another case against tbe same accused by a different 
complainant under a different set of facts(2}. It is desirable that cross 
complaints should ordinarily be disposed of by the same Magistrate. The 
mere fact that the complaint of one party is dismissed and that he is 
apprehensive of a conviction is by itself no ground for a traD5fer(3). 
Tbe fact that a Magistrate before whom a case is pending is also tbe 
Treasury Officer and has very little time at his disposal by virtue of his 
duties as a Treasury Officer is not a sufficient reason for directing a 
transfer of the case from b»s court(4). Delay in disposing of the case 
cannot be a ground for taking action under this section. If tbe District 
Magistrate thinks there is delay be should ask the Subordinate Magis* 
trate to expedite the trial(5). Courts should not be influrnced by general 
allegations regarding tbe so-called communal feelings and cases should 
not be transferred on basis of snch allegations for an intolerable position 
would arise if it were open to an accused person in a case of a communal 
or quaii communal nature to obtain a transfer of a case from tbe court 
of a Hindu Magistrate merely because be, the accused, was Mohammadan 
or vice t-ewflCe). But in some cases it has been held that it is desirable 
that a case relating to a mosque or graveyard between Hindus and 
Mohammadans should be tried by tbe District Magistrate or some other 
European Magistrate(7). Wbere the grounds of an application for 
transfer are personal to tbe trying Magistrate, the District Magistrate 
should require sttict proof of tbe aUegations(8)* and should give an 
opportunity to the trying Magistrate of answering the allegations made 
against him by the applicaDt(9). A District Magistrate ought not to 
withdraw a case from tbe court of a subordinate Magistrate to bis own 
court, merely out of a desire to inform bis own mind as to the nature 
of the dispute which led to the criminal proceedingsdO). 

Notice to parties. — Although this leclion dees tet piovide for th® 
giving of a notice to tbe opposite patty, still on geneial principles notice 
should be given to the party to be aOecled befote an older for transfer 
istnade(ll). In many casts it would be improper to take action under 


(1) Alunejhar v. Jiaghubir, 21 F. C. 
165=11 A. L- J. Cr. I/. J. W®. 

(Sj JSavat Khou i, AnjpeTcr. 4 Pat. 
L W. 31-19 Cr,L.J, 131=43 J.C.409 
(3) Walidad v. Niiam-ud Din, A. 
1. H. 1939 Lab. 48=111 1. C. 6S4. 
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20 Cr 

(5) 

119- ... . 

(6) Govardhan v. Allas, 121 1 C. 
874=A 1 H. 19S0 Lab. 16S ; Pandurong 

PniferoT, 28 Cr L. j. 898— A. 1. 
R. 102“ ^’ag. 51; £«e also Chasso v. 
Ev.pncr.'.b A.U 3.CCC-St Ct. 1. J. 
f 65 ; hhagxcQTi v 1 niferor, 23 A. t. J. 
1K3. 
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127 r. U R. 18Ji-JC tr. L. J. SIS; 


JSIavgat v. Qrou^n, 86 P. I». 

« r. L J. 1056 ; HanJiishen v. Allah 
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Bom. II. C. R. C9. , . 

19) Vedu liafu y. BJtagicanda!, 5 
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(10) Amjxi Moini y. Emperor, 40 
664=28 0. W. K.C23, 

(11) J\mnaehandra r. Emperor. lOT 
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IJajee, 8 C £03 ; AjtdliiO r. Etot,og. 
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persons are charged with the oITsnce of rioting, and only one of them is 
sent by the police for trial and u convicted, the District Magistrate has 
ample jurisdiction, on the refusal of the Magistrate to summon the 
others on the application of the complainant, to transfer the case to his 
own file under this sectiond). Where with regard to an offence which 
has been the subject of police report and has not been finally disposed of 
by a Magistrate a District Magistrate thinks it necessary to continue 
proceedings against the accused it is more regular for him to withdraw 
the pending case to his own file under this section, rather than to begin 
seperate proceedings by taking cognizance of the same offence under 
section 190 (l) (c)(2). Where a case is forwarded by a Taluk Magis 
trate to a Head Assistant Magistrate for enhancement of sentence, it is 
competent to a District Magistrate to transfer the case at tbat stage to 
a joint Magistrate(3). 

Grounds for transfer of case.— The powers given by this section 
are very extensive but the wide discretion that the Magistrate is clothed 
with should be sparingly exercised(4). He should exercise the powers 
with due discretion and for realty good reason5(5). The general principle 
is that if there are circumstances in a case which raise a reasonable 
apprehension in the mind of an accused person that be will not receive 
fair dealing at bis trial, the case should be transferred to a calmer atmos- 
phere(6). A transfer is desireable where a Magistrate deals with a 
dispute between two parties in an informal manner as a private arbi* 
trator(7), or where during the pendency of a case against the accused, the 
Magistrate goes to the scene of the occurrence accompanied by a 
partisan of the complainant and holds a locil inquiry into a mattet(8), or 
where a Magistrate 10 the course of an investigation holds a prolonged 
inquiry during which be makes a number of cotes, and collects a large 
amount of information which by reason of the way in which it is acquired 
he cannot properly and legally consider in arriving at a judicial deter* 
mmation, and the nates made by the Magistrate are of such a nature 
that ha ought to be examined as a witness in respect thereto(9). 
Applications fat transfer giving good reasons, if theallegations be correct, 
why a case should not be transferred require to be seriously dealt with 
and should not be casually brushed aside as /ast</(lO}. Where, however, 
a case is triable by the Court of Session, it is no ground for transfer of a 
case that the Magistrate inquiring into the offence had expressed certain 
strong views against a party or that he was going to be called as a 
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case under this section to record the reasons for doing so is only an 
irregularity and is not sufficient ground for setting aside the order of 
transfer unless it is shown to have prejudiced a party to the pro* 
ceedings(l). It does not vitiate the order; nor are subsequent proceedings 
necessarily invalidated thereby(2): because the superior court can call 
for reasons and the demand may be niet(3). 

Sub section (6). — The original sub*section superseded Madhavara^ 
yachar v. Subba i?ow(4) in which it was held that a village MunsifT was 
not a Magistrate under the correspondiog section of the former Code 
and that a joint Magistrate bad no power to withdraw a case from him 
and transfer it. The sub*sectioa as it stands now supersedes Sena- 
kolandai v. AfntMayafi(5), which held that a District Magistrate 
was not competent to transfer a case from a village Headman appointed 
under regulation I of 1816. 

Revision.—Altbough it Is not the practice of the High Court to 
interfere with an order under this section made by a lower court in 
the exercise of its jurisdiction, still it will interfere when there are 
reasons for interfering with the order of transfer(6). But the High 
Court will not interfere in revision with an order of the District 
Magistrate dismissing an application under this section for the transfer 
of a case. The remedy of the applicant is to make an independent 
application for transfer under section 526 supported .by affidavit and 
affirmatioa(7}. 


(1} In re Suxai Lazar. 0 Cr. L. 3. 
310 ; Praftos Chunder v. Emperor, 34 
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the section without issuing Dotice(l). Where a transfer is ordered, 
after ail the witnesses for the prosecution have been examined, it is 
only right that notice should be given to the accused and be should be 
beard before passing the hnal order of transfer(2). When a com* 
plaioant has obtained from a competent Magistrate an order of transfer 
of a case made after bearing both tbe parties a Magistrate of superior 
jnrisdiction should not cancel the order and re>transfer tbe case to the 
original Magistrate without hearing the complainant in support of the 
order of transfer(3), A transfer under this section is not illegal for 
want of notice to the opposite party(4). The question of a notice is 
one of propriety rather than of legality to be decided on tbe facts of 
each particular case. District Magistrates have to be careful whenever 
they are called upon by one party only to a criminal case to exercise 
the power of transferring it and should not transfer it wit&out notice 
to the other side, when the application has been made at a late stage 
of tbe case(5]. Tbe law is not, however, mandatory upon tbe point and 
the omission to issue notice is in itself not a reason for setting aside an 
order of transfrr(6). An order for the transfer of a case, made at tbe 
request of the Magistrate on whose hie the case stands and not on the 
application of a party, is an exception to tbe general rule that tbe order 
for transfer should not be made under this section without notice to 
the other side(7). No notice by tbe District Magistrate, to tbe accused 
is necessary, before passing bis order of transfer to a subordinate 
Magistrate, where there is no application for transfer and tbe District 
Magistrate acts suo tnoluii). An order of transfer made under this 
section was held not bad, though no notice was given to tbe accused 
to show cause against tbe making of tbe order, where tbe delay m the 
disposal of the case which was a simple one was extraordinary(9). 
Where a District Magistrate transfers a case from tbe hie of a 
subordinate Magistrate to bis own in obedience to an order of 


Sam, 98 F. B. 1903 Ci. ; Sardara y. 
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Sub'SectioD (1) is applicable to sU cases before all Magistrates either 
in presidency towns or in the mufassil, to which the special provisions 
of Chapter 33 do not apply. Sub-section (2) contemplates such cases 
only in which the Magistrate commits the claimant to trial to the Court 
of Session after rejection of the claim, in which cases the claimant, 
whose claim has been rejected by the Magistrate and who has thereafter 
been committed to the Court of Session, may repeat fats claim there, and 
the said court, after such further inquiry, if any, as it thinks fit, decide 
the claim and shall deal with such person accordingly. Sub-section (3) 
applies to ail courts in which trials (not inquiries) are held of the claim- 
ant after rejection of bis clairn, and it states that the decision on such 
claim shall form a ground of appeal from the sentence or order passed 
in such trial(l). i 

' Claim as to status. — When an accused claims to be dealt with as 
an European British subject the Magistrate must decide that point going 
into the case(2). A mere statement by the accused that he is an Euro- 
pean British subject cannot be acted npoo(3). Before a person can be held 
to be an European British subject, be must prove that he comes within the 
terms of that dehnitidn; and to do this it is necessary that be should 
both make the claim and establish it. There can be no such status 
without a claim and a decision that it exists(4}. A person claiming the 
privileges of an European British subject under this section must prove 
not only legitimate discent but also the nationality of bis domiciIe(5)> 
A statement in an afhdavit'by the accused's wife that sbe beard from 
tbeir grand-parents while they were all living together that the 
accused's grand-father i was boro in England of English parents, though 
not controverted by the Crown by a counter-affidavit is hearsay 
evidence and is not sufficient to establish the status of the accused as 
a European British subject(6). 

Opportunity to plead. — The Magistrate is bound to give the 
accused an opportunity of pleading Chat be is a European British 
subject!?). 

Claim when to be made. — A claim to be dealt with as an Euro- 
pean British subject. ^under sections 29-A and 528-A must be made 
before the trial or inquiry has acutally commenced, and if it is not 
then made, it cannot be made at any subsequent stagelS). In 
Emperor v. Harettdra Chandra{9), however, Mukerji, J., observed 
that a claim under section 528'A. (1) may, in an inquiry under Chapter 

XVIII, be made at any time before the order of commitment. 

528*B. If in anj’ snch case an European or Indian 
Failure to plead British subjocfc ot au Eiwopean (other 
status a waiTcr. than anEuiopeau British subject) or an 
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CHAPTER XLIV A. 

SUPPLEMENTARY PROVISIONS RELATING TO 
EUROPEAN AND INDIAN BRITISH SUBJECTS 
AND OTHERS. 

(1) "Whero, in any CHSO to which the pro- 
vif-Jons of Chapter XXXIII do not apply, 
any person claims to be dealt with as an 
European or Indian British subject, or 
where any person claims to be dealt with 
as an European (other than an Euiopean 
British subject) or an American, he shall 
state the grounds of such claim to the Magistrate before 
whom ho is brought for the purpose of the inquiry or 
trial; and such Magistrate shall inquire into the tiuth 
of such statement and allow the person making it a 
reasonable time within which to prove that it is true, 
and shall then decide whether he is or is not an 
European British subject or an Indian British subject, 
or an European or an American, as the case may be, and 
shall deal with him accordingly, 

(2) TVhen any such claim is rejected by the Magis- 
trate and the person by whom it was made is committed 
by the Magistrate for trial before the Couit of Session, 
and such person repeats the claim before such court, 
such court shall, after such further inquiry, if any, as it 
thinks ht, decide the claim, and shall deal with such 
person accordingly. 

(b) When any court before which any person is 
tiled rejects any such claim as aforesaid, the decision 
shall foim a ground of appeal from the sentence or order 
passed in such tiial. 

Thts section reproduces with rertaia changes the old section 453. 

Scope. — The claim to be tried as an European British subject, or 
an Indian British subject or an Europeao not being an European British 
subject or an American is dealt with in this Chapter. Sub-sectioo (1) 
of this section expressly takes cases, to which Chapter 33 applies, out of 
its scope. It provides that such a claim must be put forward by the 
claimant stating the grounds of such claim to the Magistrate before be 
IS brought for the puiposea of the inquiry or inal, and also lays down 
that such Magistrate should bold an ii'quiry acd decide nlietber the 
claimant has established bis status and shall deal with him accordingly. 


528A 

I'rocedura of 
claim of a pcrion to 
be dealt with as 
Enropean ot Indian 
British subject, or 
as EuTopeaD ot 
AEaeifean. 
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and held that an application in revision was not a subsequent stage of 
the same case, but was a totally independent matter giving a right to 
apply to a superior court independently of any proceedings necessarily 
subsequent or consequent upon the hearing of the original case. This 
case has been followed in a recent Calcutta case(l). But the omissio-i 
to make a claim under s. 528-A does not affect the question of appeal 
under s. 449 (l) (c) if the conditions in s. 443 (1) (a) and (6) exist and 
it is not necessary to show that a claim was made before and found 
by the Presidency Magistrate. Sections 528-A and 528-B have no 
application to s. 449(2). 

Duty of Magistrate to inform accused of his rights. — When an 

accused person is found to be an European British subject his riglits 
should be explained to him to enable him to choose whether be shall be 
tried as an European British subject or not(3). An omission to aOc 
an accused person whether be is an European British subject is merely 
an irregularity and is not a sufRcieot ground for interference in 
revision(4). It has, however, been held in Calcutta that where the 
Magistrate fails to inform the accused of his rights under the Code, the 
conviction of the accused w'lll be set aside(5). But in a later case a 
different view is expressed(6). This section does not impose any duty 
upon a Magistrate to ask an accused person categorically if be is au 
European British subject(7). 

Revocabih'ty of waiver. — The claim under section 528*A can be 
revived after waiver(8). A waiver is not absolutely irrevocable and 
can be recalled provided it is promptly withdrawn in tbe same court 
and before any action has been taken on tbe abaDdoDment(9}. 

528'C. — Where a person, not being an European 
Trial of persona ^^itish subject, 18 dealt With as an 
sabcionging to class European British subject, or, not being 
not bSS Indian British subject is dealt with as 

°° ® an Indian British subject, or, not being an 

European (other than an European British subject) or 
American, is dealt with as an European or American, and 
such person does not object, the inquiry, commitment, 
trial or sentence, as the case may be, shall not, by reason 
of such dealing, be invalid. 

This sectioa reproduces with certain changes tbe old s. 455. 
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American does not claim to bo dealt with as such by 
the Magistrate before whom he is tried or by wlmm he 
is committed, or if, when such claim lias been made 
before and rejected by the committing Magistrate, it is 
not repeated before the court to w’hiclj such person is 
committed, he shall bo held to have lelinquished his 
right to be dealt with as an European British subject 
or an Indian British subject, or an European or an 
American, as the case may be, and shall not assert it in 
any subsequent stage of the case. 

This secUon reproduces with certain changes the old section 454. 

Failure to plead status a waiver. — The privilege of an European 
British subject to be tried as such is one that can be waived(l). 
Failure to make a claim amounts to a relinquishment of the alleged 
right to be dealt with as an European or an European British subject(2). 
When an accused person relioquislies bis privilege to be dealt with as 
an European British subject, be loses all the benefits of the special 
procedure laid down in this Code(3) and his case is determined under 
the ordinary law, and, even if the Magistrate is satisfied that be is a 
European British subject bis jurisdiction IS not ou5ted(4}. Where the 
Magistrate explained to the accused his rights to be dealt with as an 
European British subject, and then asked him whether he claimed to 
be dealt with as such, and the latter stated that be did cot claim the 
right, It was held that he bad relinquished his right(5}. This section 
relates to any case to wbtcb sub section (1) of section 528>A applies. 
Where, therefore, no claim is put forward before a Mufassil or 
Presidency Magistrate, this section bars its assertion thereafter(6}. 

Any subsequent stage of the case. — Where an accused person 
waives bis right to be tried as an European British subject, the special 
privilege given to him as such including the right of appeal or revision 
to the High Court by virtue of section 4, clause ( j), is lost, and be 
should be tried like any other ordinary person not only in the matter of 
the trial itself but in the matter of appeal and revision as well(7). But 
the Allahabad High Court did not follow this view in Hams v. Peal(8) 
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and held that an applicatioQ in revisioa was not a subsequeot stage of 
the same case, but. was a totally independent matter giviogf a right to 
apply to'a superior court independently of any proceedings necessarily 
subsequent or consequent upon the hearing of tbe original case. Tnis 
case has been followed in a recent Calcutta cased ). But tbe omission 
to make a claim under s. 528-A does not affect tbe question of appeal 
under s. 449 (1) (c) if tbe conditions in s 443 (I) (a) and (6) exist and 
it is not necessary to show that a claim was made before and found 
by the Presidency Magistrate. Sections 528-A and 528-B have no 
application to s. 449(2}. 

Duty of Magistrate to inform accused of his rights. — When an 

accused person is found to be an European British subject his rights 
should be explained to him to enable him to choose whether he shall be 
tried as an European British subject or not(3). An omission to a«Ic 
an accused person whether be is an European British subject is merely 
an irregularity and is not a sufficient ground for interference in 
revision(4). It has, however, beeu held in Calcutta that where the 
Magistrate fails to inform the accused of bis rights under tbe Code, tbe 
conviction of the accused will be set aside(5}. But in a later case a 
different view is expres8ed(6). This section does not impose any 
upon a Magistrate to ask an accused person categorically >f be is an 
European British subject(7). 

Revocability of waiver. — The claim under section 528-A can be 

revived after waiver(8). A waiver is not absolutely irrevocable and 

can be recalled provided it is promptly withdrawn in the same coact 
and before any action has been taken on tbe abandODment(9). 

528'C. — Where a person, not being an European 
Trial Ot persons Subject, is dealt with as an 

asbeionging to class European British subject, or, not being 
not^eioD Indian British subject is dealt with as 

® an Indian British subject, or, not being an 

European (other than an European British subject) or 
American, is dealt with as an European or American, and 
such person does not object, the inquiry, commitment, 
trial or sentence, as the case may be, shall not, by reason 
of such dealing, be invalid. 

This section reproduces with certain changes tbe old s. 455. 


(1) Bolion V. Emperor, A. I. B. 
1933 0. 210=1933 Cc. C. Si6=60 Cal. 
676-1431.0. 899=31 Or. L J. 671. 

(a) Martindale v. Emperor, 62 C. 
347. 

(3) Emperor v. Nully, 7 N. L K. 83; 
TFtH»af»T. ShanTiS, L. B.E. {»872— 
1892) 403 ; Baldeo t. Ctarhe, 18 O. W. 
N. 385; Jn re Queeros, 6 0. 83. 

(4) D’ Souza, In re, 16 Cr, L. J, 016= 
30 1.0.440. 

(5) Baldev t. Clarhe. 18 C. W.N. 
885 ; SM also JJarindra Eumof v 


iniBeror, 37C 467. 

(6) Carmen v. O'Brien 54 C 101l« 
29 Cr, L. J. 245-107 I C S53=A. j. B- 
1929 Cal. 87=1 Cr- Law 10-9 A. L. Ur.K. 
<71- ^ . T> n 

W Tobin V. Empress, 6 i- «• 
1885 Cr. . 

(8) Emperor y- jS’uf/ipan. al A. 51i. 
Makhool Ahmad *. Allen, 50 0. 6 9. 

(8) Emperor r Slerhng, t * • V' 
1908 Cr.=4 P. W R. 1903 - 3 Cr L. J. 
274-136 P. L B. 1909; Empree* 
Keongh, 17 P. R, 1878 Cr. 
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528*I>* (1) Unless there is something repugnant 
Application of iu the cootoxt, all enactments made by 
Acta conferring ju- t^e Governor-General in Council or the 

risdictionon Alagis* tj- t-ii. e 

tratea or Courta of Indian Legislature which confer on 
tJ^ssion. Magistrates or on the Court of Session 

jurisdiction over offences shall be deemed to apply to 
European British subjects, although such persons are not 
expressly referred to therein. 

(2) Nothing in this section shall be deemed to 
authorise any court to exceed the limits prescribed by 
this Code as to the amount of punishment which it may 
inflict on an European British subject or to confer 
jurisdiction on any Magistrate of tlie second or third 
class for the trial of such subjects. 

This section reproduces with certain changes the old s. 459. 

Prosecution under Police Act. — In a prosecution under the 
Indian Police Act, V of 1861. the Magistrate is bound to take into con* 
sideration and determiae a prisoner’s plea that he is European British 
subject(l). 

Powers of Sessions Courts in British Baluchistan.— Courts of 
Session in British Baluchistan have the same powers over European 
British subjects and other persons as are held by Courts of Session in 
British India. Therefore, a Court of Session in British Baluchistan can 
hear such appeals as the Code prescribes(2). 


( 1 ) Queen V. JTcorn, 3 N- W- P. n. (a) ilemiard/erT. £*mperoe, 1191 C. 
O.R. laa. 433—1929 187 - 80 Cr. L. J. 913 

-lad. Rul. (1929) Lah. 771. 
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CHAPTER XLV 

OF IRREGULAR PROCEEDINGS 
629. If any ^^fagistrate not empowereil by law 
Iireguin t i 1 1 =-« to (io any of tho following tliiiigo, imiiic- 

^vbicb do not ly 

proceedings. 

{a) To issue a seatcb-warranfc under section 9S; 

(b) To order, under section 150, tlie police to ii - 

vestigate an offence ; 

(c) To hold an inquest under section 176 ; 

(d) To isfuo process, under section 186, for tlio 

apprehension of a person within the local 
limits of his jurisdiction who has committed 
an offonco outside such limits': 

(e) To tahe cognizance of an offence under section 

190, sub-scction (t) clause (a) or clause (b) j 

(/) To tiansfor a case under section 192 ; . 

(^) To tender a pardon under section 337 or sec- 
tion 333; 

(h) To sell sell property under section 524 or sec- 
tion 626 ; or 

{i) To withdraw a case and try it himself under 
section 528 ; 

erroneously in good faith does that thing, his proceed- 
ings shall nob be set aside merely on tho ground of his 
not being so empowered. 

Clause (e). — If a Magistcate not empowered by law to take cogni- 
zance of an offence under s. 190. sob-s. (1), cl. {a) or cl. {b) erroneously 
and io good faith does take such cognizance, his proceedings skall 
not be set aside merely on the ground of his not being empowered unless 
prejudice has been caused to the accusedfl], Tbe proceedings of the 
Magistrafe would be less open to objection if he is empowered to 
take cognizance of offences under clauses (a) and (6) of s. 190. 5ut 
erroneously and in good faitb, takes cognizance of a case under 
clause (&} instead of taking cognizance under clause (n}(2). If u police 
report does not cootaiu a sufSciently specific statement of facts as 
required by clause (&) of s. 190, but only a certain number of facts, 


(1) Chuni Lai Emp^or, A. I. B. 
1033 A. SOO-lOaaCt. t..C83-144 I,C 
830-84 Cr. L. J. 7C1 ; Abdul Jamal 
Emptror, IS 1, 0. 067-13 P. W. K. 
X913Cr.-C8F. U B. 1913-11 Cr.Ii. 


J. 107. 

(9) T. 

493-98 Cr. U J. 
C. 480. 


?eror, 51 B- 
gjl)-105 I. 
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528-D. (1) Unless there is something repugnant 
Application of in the context, all enactments made by 
4®*? “Dfemng ju- the Govemor-General in Council or tb,e 
tratcB 0 ° courts of Indian Legislature which confer on 
Bessioo. Magistrates or on the Court of Session 

jurisdiction over offences shall be deemed to apply to 
European British subjects, although such persons are not 
expressly referred to therein. 

(2) Nothing in this section shall be deemed to 
authorise any court to exceed the limits prescribed by 
this Code as to the amount of punishment which it may 
inflict on an European British subject or to confer 
jurisdiction on any Magistrate of the second or third 
class for the trial of such subjects. 

This sectioQ reproduces virith certain changes the old s. 459. 

Prosecution under Police Act. — In a prosecution under the 
Indian Police Act, V of 1861. the Magistrate is bound (o take into con* 
sideration and determiae a prisoner’s plea that be is European British 
subject(l). 

Powers of Sessions Courts in British Baluchistan.— 'Courts of 
Session in British Baluchistan have the same powers over European 
British subjects and other persons as are held by Courts of Session in 
British India. Therefore, a Court of Session m British Baluchistan can 
bear such appeals as the Code pre$cTibes(2}. 


(l) Queen V. iTearn, 3 N- V. 11. 
0. R. 1S8. 


( 3 ) Sombardiery. Emperor, 118 1 0 
43S=>1939 Lad 187-30 Cr. L. 3 9ir 
-I nd. Bol. (1929) led. 77i. ' 
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the jurisdiction over the particular offence. Hence a Magistrate of 
one district cannot tender pardon to a person implicated in an offence 
committed in another district and inquired into in the latter district. The 
pardon so tendered is illegal and cannot be validated by the operation 
of this section(I). 

Clause (i). — Where during the absence of the District Magistrate 
from the headquarters, the Magistrate in general charge, transfeired a 
criminal file from another Magisttate to bis own court and after the 
illegality svas pomtcd out to him, continued the trial ol the case, it "was 
held ttat the proceedings were tiUra vires and without jurisdiction 
and the illegality tvas not cured under this section(2). 

530. If any Magistrate, not bt-ing empoweied by 
Iiresuianii,. this behalf, does any of the follow- 

which ^utRto piQ. things, namely "• — • 

ceedinga. 

(^) Attaches and sf 11s property tiuder section 88; 
Isaies a sf arch-tvarranb for a letter, parcel 
or other thing in the Post Office, or a tele« 
gram in the Telegraph Department; 

(c) Demands security to keep the peace; ' 

{d) Demands security for good beltaviour ; 

(e) Difchaiges a person lawfully bound to bo of 
good beliaTiour; 

(f) Cancels a bond to keep the peace ; 

(g) Makes an oider under section 183 as to a 
local nuisance ; 

(ft) Prohibits, under section 143, the repetition or 
continuance of a public nuisance ; 

(i) Issues an order under section 144; 
if) Makes an order under Chapter XU ; 

(Ar) Takes cognizance, under section 190, sub- 
section (1) Clause (c), of au offence ; 

(?) Passes a sentence under section ;149, on pro- 
ceedings recorded by another Magi«itiate ; 

(m) Calls, under section 435, for proceedings ; 
in) Makes an order for maintenance ; 

(o) Revises, under section 615, an order passed 

under section B14; 

(p) Tries an offender; 

iq) Tries an offender summarily; or 
(r) Decides an appeal; 
his proceedings shall bo void. 


(1) A-fnprwv C/aVAo. (1837)A. W. (7) Purtnur. Jimperor. 150 P L. 
n. r}S=50A.40. 11.1503 
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{(till the llagistrate can take aigoizattca upon such report, the defect 
being cured by this sectiQn(l). Tbe trial of an offence by a Magistrate 
who is otherwise competent to try the same is not invalid merely 
because the offence was not committed within the circle of the juris- 
diction of the Magistrate. Sucb an wregularity is excused by the pro- 
visions of cl. (e)(2). This clause saves tbe proceedings before a Magis- 
trate taken on a complaint of wbicb cognizance is taken without 
authority ; but this will not have tbe effect of making tbe complainant 
liable for prosecution for a false complaint by reason of the Magis- 
trate’s having taken cognizance of it without power to do so(3). It 
may be added, with reference to clause (e), section S30 (k), and sec- 
tion 231, that, unless it appears that tbe proceedings wrongly held 
have, in fact, occasioned a failure of justice, they cannot be set aside(4). 

Clause (/). — Where a Magistrate of the first class to whom a case 
has been transferred by a Sub-Divisional Magistrate, in his turn, 
erroneously but bona fide believing that be has power to do so, trans- 
fers that case to a Magistrate of tbe third class, this clause applies 
and the trial of the case by such third class Magistrate is not 
iQvalidated(S). A transfer by a first class Magistrate of a case under 
s. 145 erroneously and m good faith, does not vitiate the proceedings by 
reason of the provisions of this clause(6). Section 192 cl. (1) is not res- 
tricted to cases of offences ooly.but is wide enough to include cases under 
Chapter VIII. Even if there is no power under the section to transfer 
such cases, the defect is cured by this clause(7). A ialug second 
class Magistrate has no power to transfer a case to a shcristedar second 
class Magistrate. But such a transfer does not vitiate subsequent 
proceediDgs(8). Where a District Magistrate transfers a case under 
section 456 of tbe I. P. C. to a bench of second class Honorary Magis- 
trates not empowered to try U summarily and tbe bench proceeds with 


empowered to do so, is cured by this clause(lO). 

Clause (g). — This clause has no referecce to a Magistrate em- 
powered otherwise under the court to tender pardon, but not possessing 


r--- T, — 85C. 243-7 Cr L. J. 146=12 C. W N. 

399=7 0 L. J 177 
<8) In re Sabbapaflu Sludali, 2 W«ir. 
• 1S2-S Weir. 699. 

(9) JV^a Snn HM v Emperor, 11 
1.C 347-lU. B.R.(1910) 70=12 Ct, 
t«.J. 333 . Cf 7ji re Chunder SeeLor. 
1 C U B 431 


(5) Hasanali r Emperor, IIS I O 
399=30 Bom. L. R 653 - 1923 B 286=1 
Ct Law 100=30 Cr. L. J. 467. 

(6) ivi*/»ori Lai v Srtnalh, 86 C. 
370=9 Ct. L.J. 399-13 0. W. N. S30= 
1 1 0 817 . Alkbar AUr.DomtLal, 
4 C. W N 621 

(7) C/nntamon Smglt t. Emperor, 
Cr. P.C.— 131. 
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disre^rards the offence actually complained of, his proceedmgs are illegal 
and absolutely void under this sectioD(l)' But though it is improper 
on the part of the Magistrate to clutch ‘jurisdiction by disregarding 
facts, which involve a more serious offence than be is competent to 
try, bis proceedings are not, therefore, void(2). If a Magistrate is 
entitled to try the accused under the sections named in the complaint 
and he tries him accordingly, it cannot be said that, because another 
section could also be charged io the complaint, therefore the trial under 
the sections charged in the complaint is void(3). The meaning of this 
clause is that if a Magistrate tries an offender for an offence beyond 
bis jurisdiction, his p?roceediogs shall be void(4). Trial by a court 
not duly empowered is a nulIityfS). When a case is submitted by a 
second class Magistrate to the Sub Divisional Magistrate, on the 
ground that the oSence constituted by the evidence appears to be one 
which he Is not competent to try, and the case is then referred by the 
Sub-Dividona] Magistrate to a Magistrate competent to try the same, 
the iatter cannot act on the evidence recorded by the second class 
Magistrate, and a conviction based paitly on such evidence is bad >n 
]aw(6). Where a trial is void under this section, s.405 does not bar a 
retrial(7). 

Clause (7). — A summary trial for an offence which is not triable 
summarily is illegal and void even though it bas resulted in a conviction 
only for an offence triable summafily(8). An oHence in respect of 
excisable article other than cocaine is not one which is triable summari- 
ly(9). An offence under s. 60 of the Excite Act, being punishable rvitn 
imprisonment for one year, cannot be tried summarily, and if it is so 
tried the proceedings are void(lO). Where, on the facts found by a 

Magistrate an offence is established which be cannot try summarily, ho 

is not competent to convict for an offence made up of some only of those 
facts in order to give himself jurisdiction(ll). 

Clause (r), — An appeal from the conviction -and sentence of five 


(1) KailatJi Cfiund^ v, Joynuddi. 
6 0. W, N. 250 ; hmperor r. Nur 
Muhammad.Z'i'Bam.'L. R 1370 (1281) 
-A. I. B. 1030 B. 695 ; Katuva v. 
Suppan, 98 Cr. L. J. JG1=»90 I. C. 696— 
25 L. W. 8G : 3 Weir. 91 ; Emperor v, 
Ayyan, 24 M. 67—2 Weir. 690; sco 
Empress y- Gundya, ISB 603. 

(3) Emperor r. Ayyatt. 24 Jf. 675 ; 
KuUutcay. Suppan, a5 L. W. 66—28 
Cr. B.J.164: Daxeson r. Emperor. 3 
Rani;. 455~26 Cr. L 3. 1108 ; EhirrtoJJia 
T, Giddappa, S Mys. h 3. 100. 

(3) HriputJlaiy. Emperor, 3.^ A.Ix 
3. 1422-A. I. R. 1931 A. lO-ll L. It. A. 
Cr. 187 =1931 Cr. C. 10 =129 I. 0. 2i7— 
31 Cr. L J 3C0 

(4) Emperor t. Ayyan, 21 M. 675 
(677.) 

(6) Iluttain Gailii t. Empreu, 8 B. 
S07 : Empress t. Ham, Rut. Uo Cr. C. 
021 . 

(6) Dudhu Talua », Empress, 65 0. 


65*89 Or. L. J. 464-47 C L.J. 13J-A. 
I. R. 1998 0 183-109 1. 0 176. 

(7) BussainGaibuy- Empress, 

307 : Abdul &/4ant y. Emperor, 29 c. 
413 ; C£. DarbaiiEal v. Emperor, li 
I. C. 839-8 A. L. J. 1 129-19 Cr. L J. 
»’?•. - _ I. 


19) Eoxperory.Jlam Narairt, *J>^’ 
446-L k: 5 A. C9-81 I. C. 819-95 Cr. 

(101 Jihikha y. Emperor, fC !• C- 
JO O. A A I.. R. 1190*26 Cr. L. 3. 600 
38 0. G. 193. _ , 4 „ r t? 

(11) In re ChitmUr Shikur, 1 C. ui • 
tSi-, Empress t. Abdul haritn,* - 
18; In rt Abdul Kadir, 3 0- 

EJmpress v. Gundya. B 60J. 
Kailash Chunder t. Joynuddi, 6 1.'' • 
It. 353. 
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S. 630.] 

Clause (fi).— Where land is attached regarding which no warrant 
has been issued, the High Court may in view of the provisions of 
ss. 530 (a) and 439, release the property from attachment in exercise 
of its inherent powers, where it cannot do so under the strict provisions 
of s. 89(1). 

Clause (t). — It is desirable that when a Magistrate takes action 
under section 144, the record should show, in clear and unmistakeable 
terms, the authority under which a Magistrate professes to act(2). 

Clause [j ). — This section refers only to a case, where a Magistrate 
is not competent, by virtue of the position he holds or powers vested in 
him, to try a case of the character mentioned in s. 145. But where a 
Magistrate is competent to try a case under s. 145, the fact that be has 
not local jurisdiction over the matter will not make the case come 
within this clause(3). 

Clause (i^). — A Magistrate taking cognizance of an offence against 
a witness in a case which is pending before him upon the facts disclosed 
by the evidence of another witness does so under s. 190 (I), cl. (c), and 
not under s. 351(4). A Revenue Officer sent a Yadast to a 3rd 
class Magistrate, charging a certain person with having disobeyed a 
summons issued by the Revenue Officer. The 3rd class Magistrate 
thereupon tried and convicted the accused under s. 174 of the Peoal 
Code. The District Magistrate referred the case on the ground 
that the conviction was bad under s. 530 (i^). It was held that 
as the Yadast amounted to a complaint witbm the meaning of s. (4) 
although Che complainant was oot examined on oath as required by 
6. 200, the conviction was oot illegallS). 

Clause (/). — Where a second class Magistrate transmitted a case 
under 8. 349 to the District Magistrate on the ground that be was unable 
to inflict a sufficiently severe sentence who found that the offence com- 
mitted by the accused was not under s. 406 but one under s. 409 of the 
Indian Penal Code and convicted bim of the latter offence, it was held 
that the proceedings of the second class Magistrate were void under 
this sectiOD(6). 

Clause (>t).-~An order for maintenance will not be invalid on the 
mere ground that proceedings were held in a wrong distnctf?). 

Clause (p). — When a Magistrate convicts the accused of an offence 
triable by him though the facts disclosed also constitute a graver ofl’ence, 
not triable by him, his proceedings are not void under the provisions 
of this sectioo(8). When, however, a Magistrate deliberately 


... C. 

. . =8 


• -A- 

mfssur,ii^ '' t'* *v. 

(3) liaj Mohan v. J’rosnnno, 5 C. W. 
N. G6G. 

(4) Khudtram t Empress, » C W. 

(5) Empress v. Menu. 11 M. 413. 
to) Jivipress r, Siiaram, l Bom. L 


It 27 

(7) Stlaram r Sulhia. 3 Cr Law. 
37«=1923 C. 33G-49 U LJ. 205 = 80 Cr. 
L. J. 625=115 I.C. C02. 
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it was held tbat a committal by a Magistrate not having local jarisdiction 
to commit was within section 531. The Queen-Empress v. James 
is to the same effect. In the case of Empress v. Alim RIuttdle{2), however, 
a Magistrate, who had no jurisdictioo, made a commitment, and the 
commitment was held to be void. Bat an order of a Magistrate com- 
mittiog a case to the Court of Session is an order .of a criminal court 
within the meaning of this section. If such an order, contrary to the 

requirements of s. 177, SK^m, directs the commitment to be made to 
the Court of Session which has no territorial jurisdiction, it is not to be 
set aside, unless it appears that the error has occasioned a failure of 
jast:ce(3). 

CoffJmi'imeMf to airo«g Sessions. — If the Sessions Court to which 
a commitment is made has no local jurisdiction over the place where the 
offence took place such commitment should be quashed (though of 
course after the trial has taken place to its (ermioatioo sectioa SSI 
might cure the defect)(4). But where a commitment was made to the 
H/gb Court Sessions io respect of two offences, one of which was 
committed within, and the other without, the original jurisdiction of the 
High Court, it was held tbat the High Court could, on tbs grounds of 
expediency and convenience, proceed with the trial, the irregularity 
being cured by section 530(5). 

Order for maintenauce.^hn order under s. 48S passed by a 
Magistrate who is otherwise competent to pass such an order would uot 
be vitiated by the mere fact tbat the proceedings were held to a wroog 
district(6). 

Session's division, district, etc.— This section only refers to districts, 
divisions, sub>divisioas and local areas governed by the Code(7), eod 
not to the Tributary Mebals like Keoojbur(8), or Moburbunj(9). This 
section operates wherever to British India any ffndtng, seuteoce or 
order of any criminal court has been arrived at or passed “ in a wrong 
Sessions division, district, sub-division or other local area" ejtisdem 
generis, with a sub division provided tbat iu such area the Code runs(10}. 
.Trying a case in a district not within local jurisdiction is not a defect of 
jurisdiction but only of venue, and can be cured by this section(ll). 

Other local area. — The section meets the difficulty which rvas felt 


(1) 16 B. 200. 

(2) 11 O. L. B 66 

(3) Empresi y. Thal.u, 8 B. 813; 
Empress v. Ingle, 10 B. 300 ; Pe# 
Empressy. Abbt Jleddi, 17 M 402; 
lihagicati v. Emperor, 3 Pat 417 
{421)«-26 Cr, h J, 40; Empress t. 
.^tmaram, 2 Bom B.K S04. 

tf) Asst. Session* Judges liamam- 
mat, SC M. S67 ; Bhagicati «. Etnve- 
ror. 3 Pat. 417-26 Or I, J. 49; Hheo 
Jlai/nl ». Emperor, 23 0. 0. 87 = 67 I. 
0, 460-31 Ct. L. J.635. 

{b'idniapalhiy.Eer ‘iU.791 — 37 
.. . . f0»20Cr. I-..’ 


1923 C. 806-82 C.W. N. 933*30 Cr. L. 
. J 525 - „ 

(7) Bichitranandy. JJfiogbut, IOC. 
6C7: see i^mardeo t. Bam Sarup, * 
C W. If. 677. 

(ft) Ibid. 

(9) Empress v Keshab, 8 0 035. 

. ( 10 * Mt Aluhammad Emperor, 
l!it A. I.B 1931 IW* 

11", 660=32 Cr. 

Ir 1) Bang, o"' 

“ 3. 935=1\ 4 . ; 

•f' ’ T. Bhugbv i 

Field, 31 ' 

4 . 
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years’ rigorous imprisonment by a Magistrate specially empowered 
under s. 30 lies to the High Court and not to the Sessions Court. The 
Sessions Judge acts without jurisdiction to entertaining and dealing with 
the appeal and his proceedings are void under this clause (1). 

531. No finding, sentence or order of any criminal 
Ptocecdings in court shall be set aside merely on the 
wrong place. gfouiid that the inquiry, trial or other 

proceeding in the course of which it w’as arrived at or 
passed, took place in a wrong Sessions Division, District, 
Sub-Division or other local area, unless it appears that 
such error has in fact occasioned a failure of justice. 

Scope. — This section applies solely to cases in which there is no 
jurisdiction by reason of the toqulry, trial or other proceeding being held 
ID (he wrong local area(2) and refers to districts, divisions, sub-divisions 
and local areas governed by the Code(3). The manifest intention of 
this section is to provide against the contingency of a finding, sentence 
or order, regularly passed by a court in the case of au oHeoce committed 
outside its local area, being set aside when no failure of justice has taken 
place. There is nothing in the language of ibis section to coniiae its 
operation to cases where o^eoces committed within the jurisdiction of a 
court ate tried by such coart outside the limits of the local area of its 
jurisdictiOD(4). This section relates only to proceedings in a wrong 
place and cures defects as Co local jurisdiction. It does not touch the 
case of ao order passed by a court which it was not competent to 
make(5). 

Trial in a wrong Sessions Division, etc.— The policy of tbe Code 
as shown by sections 531 to 538 is to uphold in most cases the orders 
passed by tbe Criminal Court which was lacking in local jurisdiction or 
which has committed illegalities or irtegularities unless failore of justice 
has been occasioned or is likely to be occasioned through such want of 
jurisdiction or such ilirgalities or irregulaiities(6). Queen v, P{ran{T) 
was a case under the Code of 1872. There it was assumed that a trial 
by a court of an ofTence over which it had no local jurisdiction and 
which was committed within the local jurisdiction of another court 
withm the same province would be sustained ander section 70 of that 
Code. Bapn Daldi v. Qfiec«(8) procyds upon the same presumption. 
In Queen-Empress v. Abbt Re(ldi[9) and Ranyan Kutti v. Emperor{lO) 


(1) Tnre AbdvUa, (20 Cr-UJ. 993* 

9 Rang. 380=81 I. 0. 437sA. I. R 1933 
Rang SO. 

(9) £‘mpr«s *. James 
200 ( 201 ). 

(3) liichitranund SIntgbul,\GO, 
COT (608). 

(4) pStiipcrorT. Doraiwamu ifudtt- 
U. SO M. 91 (95)*4 Cr. L 3 800=1 M. L.. 
T. 815. 

(6) In re Mer Ilusen, 18 Cr 1^3. 
203=23 1. C. 303=16 Rom. L. B. 81. A 
point of jurisdiction can b« raised at any 
etago : Jihoytcolid ▼. A'mperor, SC Cr. 


li. J. 49=83 I. C. £77. 

^__(6)_GonoiDot/ij/ r. Ijex, 43 JL 791 


(T) 13 B. B. R. App.4. 
(3) 6 M S3 at p. $8. 

(9) 17 it. 403. 

(10) 36 ir. CIO. 
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it was held tbat a committal by a Magistrate cot having local jurisdiction 
to commit was within section 531. The Queen-Empress v. James It:gle{l) 
is to the same effect. In the case of Empress v. AUm Mundle{2), however, 
a Magistrate, who had no jurisdictioa, made a commitment, and the 
commitment was held to be void. But an order of a Magistrate com* 
mitting a case to the Court of Session is an order ,of a criminal court 
within the meaning of this section. If such an order, contrary to the 
requirements of s. 177, directs the commitment to be made to 

the Court of Session which has no territorial jurisdiction, it is not to be 
set aside, unlets it atipears that the error has occasioned a failure of 
jast:ce(3). 

Commitment to wrong Sessiofis. — If the Sessions Court to which 
a commitment is made has no local jurisdiction over the place where the 
offence took place such commitment should be quashed (though of 
course after the trial has taken place to its termination section 531 
might cure the defect)(4). But where a commitment was made to the 
High Court Sessions in respect of two offences, one of which was 
committed within, and the other without, the original jurisdiction of the 
High Court, it was held tbat the High Court could, on the grounds of 
expediency and convenience, proceed with the trial, the irregularity 
being cured by section 530(5). 

Order /or maintenance. — An order under s. 488 passed by a 
Magistrate who is otherwise competent to pass such an order would not 
be vitiated by the mere fact tbat the proceedings were held in a wroog 
district(6). 

Session's division, district, etc. — This section only refers to districts, 
divisions, sub-divisions and local areas governed by the Code(7), and 
not to the Tributary Mebals like KeoDjbur(8), or Mohurbunj(9). This 
section operates wherever in British India any finding, sentencB or 
order of any criminal court has been arrived at or passed in a wrong 
Sessions division, district, sub-division or other local area” ejtisdem 
generis, with a sub-divisioo provided that in such area the Code runs(lO). 
Trying a case in a district not within local jurisdiction is not a defect of 
jurisdiction but only of venue, and can be cured by this sectionlll). 

Other local area. — The section meets the difficulty which was felt 


(l) 16 B. 200. 

{2) U C. L. B 65. 

(31 JUmpresa v. Thal.u, 6 B- 312, 
Empress v. Ingle, 10 B. 200 ; Sea 
Empress Abbt Jieddi, 17 U 402; 
Bhagicati v. Emperor, 3 Pat 417 
(421)**26 Cr. L J. 49 ; Empress v 
Atmaram, 2 Bom L. K 394. 


MW- 

heo 


(6) Gcnapalhif Rex, 42 M. 791-37 
M. L. J. 60=20 Cr. L. J. 484. : 

(6) Sttaram v. Svhta, 116 I. C. 602= 


1928C 806=32 C.W.N. 932=30 Cr.B. 
J. 525 - f, 

(7) Bichitranand^. Bhogbut, 16 C- 
G&T. see Punardeo t. Barn SarUp, * 
C W. N. 577. 

(8) Ibid. 

(9) Empress v. Keshab, 8 0 985. 

(10) All Muhammad Emperor, 

131 I. O. 209-A. I.B 1931 Bang. 164- 
1931 Cr. Caa. CC0=32 Cr. b. J. 1120- 
lod Kul (1931) Rang. 278; Emperor 
V, Koshub, 8 C. 985^11 C. h. E. 241 ; 
Biehdranand e. Bhugbni, IOC. 670; 
Kurtemun v. Field, 21 W. B. 60 Cr.- 
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in the case of Qtisen v. PjVrtri(i), where its was held that s. 70 of Act X 
of 1872 did not apply where there was an error of jurisdiction from a 
case being trie-i in a wrong province, 

Itiquiry, trial or other proceeding. — A criminal appeal was 
presented to the Sessions Judge of the Bijnor-Budaun Division at Bijnor 
within the said Sessions division, but was heard by the said Judge at 
Moradabad, at which place he was empowered to exercise civil but not 
criminal jurisdiction. It was held that the trial of the appeal at 
Moradabad was an irregularity, but, no failure of justice being shown to 
have been occasioned thereby, the irregularity was covered by s. 531 
and did not render the trial of the appeal a Qullity(2). 

Failure of justice.— Under this section no finding of a criminal 
court can be set aside solely on the ground that the Magistrate has no 
local jurisdiction to bear the case unless it appears that a failure of 
justice has lo fact been occasiODed(3). Id the absence of prejudice, or 
of a failure of justice, the conviction of an accused person for an offence 
under section 4Q8 of the Penal Code by a Magistrate outside whose 
territorial jurisdiction the offence was committed IS a mere irregularity 
cured by this sectionH). The mere objection by an accused person to the 
junsdicuon of a Magistrate is not conclusive proof that the accused was 
prejudiced(5}. Where objection as to the jurisdiction of a court was 
not seiiously taken and the petitioner failed to show that be had been in 
any way prejudiced, the High Court declined to interfere(6). 

Order of acqiu’tfcri.—Tbis section caonot justify the High Court in 
declining to interfere with the order of acquittal, based on the ground 
that the court bad no juusdtctioo to try the cass. Where a couti finds 
that It bas no junsdictioo to tty a case, the proper order to pass Is not 
one of acquittal but of discharge!?). 

Autrefois (tcqtut , — An accused person can plead autre/ois acquit 
under e. 403, if the only defect in the jurisdiction of the court which 
passed the order is a want of territorial jurisdiction, unless any failure of 
justice has occurred by reason of the trial having been held in the wrong 
court(8]. 


(1) 13 B L R App 4. 

(2) Empress v Faeal Attm, IT A. 

S6. A& to nppeiU hcird mthm tbe samo 
Sessions Division, see iiirjii v Emperor, 
C5 I. C. A L. 3. Va2=-Z3 t’r. I». 

3. 107 . 

(3) FaVi Il'tm v. Emperor, 134 I. O. 

477-8 0 W N 827-.A 1 R 1931 O. 
277«{1931)(r 037-83 Cf L J. 

lU7a=liid Rul (l9Jl)0.39i;.Fmperor 
V. Itadln Shah, 46 A. 13S-81 i. C. 40 
«31A L.J 012«25Cr L J. 853-1924 
A. 454 — Ij R. 5 a. 49 Ct a c»ae tindee 


C A I ^Cr. B^8C5. 


L.J. 872 ■ ’ 

(8) Ibid, 

(6) 6'anaftiit v Gcoroo C7uirn. 3t 
W. IS. 1 1. 88; r/iont/ra t. Em- 
peror. 39 C. 119 

G) Go\al Chandr. phut Chand. S 
I <>. 630 -7 I*. B. 1010 Cr.-XlCr. L 3. 

(8) f?atAnarefu t K S.Iytr, A. 1. 
B. l933ai.7G5-(l933) 5f. W. N. 713=- 
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532. (1) If any Magistrate or other authority 

■ VfbBn irregular PUrpOrtlDg tO eXOrcisO pOwerS duly con- 
commitments may forred, which were not so conferred, 
be vahdatea. commits an accused person for trial be- 
fore a Court of Session or High Court, the court to 
which the commitment is made may, after perusal of pro- 
ceedings accept the commitment if it considers that the 
accused has not been injured thereby, unless during the 
inquiry and before the order of commitment, objection 
was made on behalf either of the accused or of the 
prosecution to the jurisdiction of such Magistrate or 
other authority. 

(2) If such court considers that the accused was 
injured, or if such objection was so made, it shall quash 
the commitment and direct a fresh inquiry by a com- 
petent Magistrate. 

Scope.'— This s«ct!oa applies ooly to cases where the Magistrate or 
other authority who has assumed to commit has not been duly invested 
with the powers under which he assumes to make the commitment, i.e, 
when the defect is one personal to the committing officer and not a 
defect in h/s proceediogsfl). It does not apply to a commitment by a 
Magistrate duly empowered to commit(2). This.section has bo refer- 
ence to a case in which a Magistrate who has general powers to commit 
an accused persou to the High Court commits an accused over whom be 
has DO jurisdiction or commits him for an offience, which, upon a true 
construction of the Code, is not triable by a Court of Session or High 
Court(3}. The section seems to refer to cases in which the Magistrate 
is competent to deal with the offence as having taken place within the 
local limits of his jurisdiction, but bas no power to commit to the 
Sessions either because he is a second class Magistrate or for some 
reasons other than that of want of local junsdictionf'f). This is a 
curing or remedial section and It must be strictly interpreted in the 
interests of accused persons. The provisions of this section do not 
assume or imply that a High Court at a trial bas no other authority to 
quash a commitmeot(5). 

Quashing commitment for want of jurisdiction. — This section 
contemplates the caatingency of a case which has been inquired into at 
the proper place, as iudicated by s. 177, being committed to the proper 
Court of Session by a particnlar Magistrate not duly empowered by law 
to make such commitment ; and not of a case which bas been inquired 
into in a district in which tt was not committed being committed to 



16 


(3) Emperor t. Oirish Chandra, 67 
C. m2llOS7i^l23l. C.i33-’3i V. W. 


IT. I3*-A. T. F. 1939 0. 750=50 0. L. ?• 
408=31 Cr. I< 3. 506 

(4) Empress v. James Ingle, 10 B. 
SOO tSOl, 203). 

(5) Emperor t. Gtrish Chandra, 67 
O^loaF. B 
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in the case of Qmcn v, Pirantl), where its was held that s. 70 of Act X 
of 1872 did not apply where there was an error of jurisdiction from a 
case being trie'^ in a wrong province. 

Inquiry, trial or other proceeding. — A criminal appeal was 
presented to the Sessions Judge of the Bijnor-Budaun Division at BijQor 
within the said Sessions division, but was heard by the said Judge at 
Moradabad, at which place be was empowered to exercise civil but not 
criminal jurisdiction. It was held that the ttial of the appeal at 
Moradabad was an irregularity, but, no failure of justice being shown to 
have been occasioned thereby, the irregularity was covered by s, 531 
and did not render the trial of the appeal a nullity(2). 

Failure of justice. — Under this section no finding of a criminal 
court can be set aside solely on the ground that the Magistrate has no 
local junsdictinn to bear the case unless it appears that a failure of 
justice has in fact been occasioned(3). In the absence of prejudice, or 
of a failure of justice, the conviction of an accused person for an offence 
under section 408 of the Penal Code by a Magistrate outside whose 
territorial junsdiclion the offence was committed IS a mere irregularity 
cured by this sectioo(4). The mere objeciion by an accused person to tbe 
jurisdicuoo of a Magistrate is not conclusive proof that the accused was 
prejudiced(S)< Where objection as to tbe juiisdiction of a court was 
not seriously taVen and tbe petitiooer failed to show that be had been in 
any way prejudiced, the High Court declioed to interfere(6). 

Order of acquittal.— This section cannot justify tbe High Court in 
declining to interfere with tbe order of acquittal, based on the ground 
that the court bad no junsdictioo to try the case. Where a court finds 
that It has no junsdictioo to try a case, tbe proper order to pass is not 
oue of acquittal but of discbarge(7). 

Ah/«/ois ircijuf/.—An accused person can plead autrefois acquit 
under s. 403, if the only defect in tbe jnrisdiction of the court which 
passed the order is a want of territorial jurisdiction, unless any failure of 
justice has occurred by reason of tbe trial having been held in the wrong 
court(8). 


(1) 13 D L It App i. 

(2) Empress v Eaeal Arim, 17 A. 
8C. A& to nppejis lietrd mlbin tbe eame 
Bessinns Divuioa, cce llirjuv Emperor, 
C5 I C, 401=10 A L. J. V5a=-23 Cr. K 
3. 107. 

(3) PaUi Itmn v. Emperor, 134 I. C. 
477 - 80. \V N S17-A I It 1931 O. 
277=(193l)(r C»s C37-32 Cr. I, 3 
ll?7«lnd Bu! (193l)O.S31;i:mpcror 
V. Uadlu Shah, 4G A. 193=61 1. 0. 40 
-=9lA li J.912»25Ci L. J. 6M-1924 
A. 454— T> R.5A. 40 Cr. a ceee nndei 


(5) Ibid. 

(6) ■b'ariotuii V. Gooroo Churn, 91 
W. 15. t T 83 : Habit Chandra t. Em' 
peror, 30 C U9 

(7) Gohat Chand r. Phul Chand. 5 
I f. 830 --7 P. K. 1010 Cr.-ll Cr. L J. 
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obtained was of no effect, but that this section applied and the Judge 
had power, in bis discretion, to accept the commitment and to proceed 
with the tria](I). But the balance of authority is against the view 
taken in the last-cited Bombay case(2). It cannot by any means be 
said that where sanction is obtained after commitment either this 
section or section 537 cures the defecl(3). But where there was no 
certificate of the Public Prosecutor at the time of the commitment of the 
approver to the Sessions, but the certificate was subsequently 6Ied 
in the Court of the Sessions Judge after he noticed the absence of the 
certificate and before the trial proceeded, it was held that the provisions 
of s. 339 having been complied with before the trial commenced the trial 
was in order(4). 

Objection to Irregularity, etc, — An objection to the irregularity of 
a commitment must be taken at the earliest possible time or the High 
Court will not in revision quash the commitment(5). A conviction by the 
Court of Session cannot be set aside simply on the ground of a defect in 
the initiation of the proceedings in the commitment court or on the 
ground of some irregularity io the commitment proceedings more 
especially when that point was not raised in the lower court. This 
section would cure such a defect(6). The fact that an objection to the 
committal was taken before the commitment on the ground that the 
Magistrate bad no territorial jurisdiction is no ground for the court 
to which the commitment is made for quashing it under this section!?). 

Failure of justice or prejuilice lo accused. — Where a Magistrate, 
on perusal of the depositions committed a person charged with perjury 
in a trial without examining the witnesses for the prosecution, the 
commitment was held to be bad oo the ground of prejudice to the 
accused(8). Where, however, a trial under a commitment by an 
erroneous order of Sessions Judge has been held and do actual failure of 
justice has been caused by such error, this section would be a bar 
to the reversal of the judgmeot(9). 

533 . (1) If any court, before which a confession 
No«-«».piu„c. or ot-lisr stateinenb of an accused person 
With provisions ot recordod or purporting to bo recorded 
8 ,ig4oe 364. under section 1C4 or seolion 36t is ten- 

dered or has been received in evidence, finds that any 
of the provisions of either of such sections have not 
been complied with by the Magistrate recording the 


(1) Empress v jl/or/on, 0 B. 283 
P. B. To tha K.imo effect, sco Empress 
▼. li d Qangndhar Tilak, 2311 IIS. 

(2) SUamtil Khan v Empress, IO 
r. U. 1890 Cr ; In re Adtil 

6 SI. L T. 1G3 ; Barindra Kumnr 
V. Emperor, 37 0. 407 **7 I. C. 350^11 
Cr. L. J. 457. 

S Seo the cases ci^cd Id the last note. 
Nga Wa Oyi v. Emperor. OT 
I. O. 430=1915 Kang 219=4 Bur. Tj. J. 
23=3 Rang. 65-27 Cr.L J. 254=8 A. I. 
Ct. K« .353 


(5) Hsrna Singh v Empeior. 0 r*t. 
165=1029 Cr. C. 372=A. 1. R. 192‘J Ist. 

" (6) Vila » Singh v. Emperor. iO 
)CU=17 1 C 670-13 Cr L J 8il>. 

(7) Empress V. Alibi JiedJi, 17 M. 
lOi : see Queen Jaelson, 13 I*, h. 

’(8> Queen v. Chinna Vidagiti. 4 li- 
127 

(9) Empress r Eliamir.l C. 6C2* 
lO C L. h. 8 ; see In re Sagatnbar, 13 
0. In R. 120. ^ 
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the proper Court of Session, as indicated by that section by a 
particular Magistrate duly empowered by law to make such a 
comniitment(l). Consequently, wbere a Magistrate inquires into and 
commits for trial an olTence which has not been committed in bis 
district, and the Court of Session for that district accepts such com* 
mitment. because the prisoner has not been prejudiced thereby, and 
tries him for such, the proceedings are illegal t/iirio(2). The High 
Court will not, however, quash a commitment on the ground of want 
of jurisdiction, unless a failure of justice would be caused by pro* 
ceediog with the trial(3}. Where, however, a commitment was made 
by a SessiODS Judge under s. 472 of Act X of 1872, in a case in which 
be bad no power to make such commitment, the High Court set it aside 
as made without jurisdicttOD(4). This section only validates commit* 
ments legal in themselves but made by a Magistrate not empowered to 
commit(3]. 

Quashing of commitment made by Magistrate personally in* 
terested.— ‘This section does oot apply to a commitment wnich is bad 
owing to the disqualification of the Magistrate by reason of having 
taken an active part in the preliminary investigation and it can be 
quashed under section 215, suprai6). 

Commitment under s. 3416. — Commitment made to the Sessions 
Jadge by a Magistrate acting under the powers conferred by section 
346, Cr. P. C., IS not illegal simply because be has not examined de 
nevo the witoesses who were examined by the Magistrate who sub< 
milted the case under the provisions of that section. To the case of 
an accused thus commuted, this section has no sort of applicationt?}. 

Commitment of a case triable by Magistrate. — Where the 
“ Magistrate who commuted the case was competent to try it himself ’* 
the commitment was cancelled and be was directed to bold the trial(6J. 

Want of previous sanction. — It has been held by the High Court 
of Bombajf(9), and following It by the High Court ^of Aliahabad(lO), 
that this section does not apply to a case where there 'is no question that 
the Magistrate who committed the accused for trial to the Court of 
Session bad the power to do so, but the only defect is that there is ho 
previous sanction. In an earlier Bombay case, however, where, after a 
Magisterial tnquiry, an European British subject bsiog a public 
servant was committed for trial to the High Court, without any pre- 
vious saoctiofl required by sectton 197, it was held that the proce^ings 
were iiregular and without jurisdiction, and that a sanction subsequently 


(l) ITnipreas r. Jaffan Nath, S A 
59. 

f3) Jbid. 


3C1-13G r.C. 779 

(6) i'ntperor v. Lat, 2 L. B. 

R 209-1 Cr. L. J.477. 

(7) 7ibniif»i V laUr ChanJ, 12 C. 
W.N. l3G=6Cr L J. 429. < 

(8) In re Anunt Klyburl, 17 W. R. 
II Cr 

(9) Emperor r. Madhav Laxman, 
43 B. 147-20 Cr I, J 71*43 I. C. 871. 

(10) Emperor ». Muhammad MaJidi, 
A I, R. 1934 A. 903=4 A. W. K. 521 F.B. 
alOSlCr.C 1291-152 LC. CC7=3CCr. 
L. J, 137. 
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provisions of sections 164 and 364, for altboiagh various defects can be 
cured, the value of tbe confession may be very much diminished by non. 
compliance with the strict letter of law(l). The true principles which 
should govern such cases are those which are laid down in Empress v. 

viz., that whenever no attempt has been made to comply 
with the provisions of the law, this section would not render a confession 
admissible. The evidence which is made admissible by this section is 
the confession itself and not the evidence of tbe Magistrate of its 
contents(3). 

Unrecorded confession to Magistrate. — This section can only be 
invoked when there is some written record but that record is defective 
through some error in not strictly following the provisions of section 164 
or 364, the object beiog to take such record out of the excluding pro- 
visions of section 91 of the Evidence Act(4). Where no record what- 
ever has been made of a confession, such confession cannot be proved 
merely by oral evidence(5). But it is not obligatory on a Magistrate 
bolding an investigation or preliminary inquiry under section 159 of the 
Code to record in writing a confession made to him by an accused 
person and such confession may be proved by the oral testimony of the 
Magistrate(6). 

Confession not taken down by Magistrate himself. coofessioa 
not actually taken down by a Magistrate himself, can be proved, 
by examioiog the Magistrate as a witness ~'$uch an irregularity 
is curable under tbit section!?). 

Irregularity in recording statement — A statement irregularly 
recorded by a Magistrate may be cured by examioing tbe Magistrate(8). 
Even if a-statement be not recorded stiiclly in conformity with sec. 164, ^ 
so long as tbe Magistrate purports to have recorded it under this section, 
and even after tbe statement has been received in evidence, this section 
can be resorted to and evidence taken, that an accused person duly 
made tbe statement recorded(9). 


Empres* v. Bastcanta, 25 B- 1C8 ; 
Qtiern v. Thomson, (1893) 2 Q. B. 12 : 
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statement, it shall take evidence that such peison duly 
made the statement recorded ; and, notwithstanding 
anything contained in the Indian Evidence Act, 1872, 
s. 91, pucli statement shall be admitted if the error has 
not injured the accused as to his defence on the merits. 

(2) The provisions of this section apply to courts of 
appeal, reference and revision 

Scope and obiect. — Under this section when a confession or other 
statement of an accused person is duly made in accordance with the 
provisions of law, hut in the recording of it those provisions have not been 
fully complied ^Mth, oral evidence is admissible to prove that the con> 
fession or other statement was duly made. The defect which the section 
is intended to cure is not one of substance but of form only(l). * This 
section can only cure a defect which is more or less formal in 
character. A defect which js not merely one of form, but is one of 
substance, and which prejudicially affects the accused as to his defect 
on the merits, cannot be cured by the sectioD(2). This section will not 
render a confession admissible when the provisions of the law have been 
totally disregarded(3). The object of this section is to prevent justice 
beiog frustrated by reason*of the Magistrate not havirg fully complied 
with the ptovisions of section 164 or section 364(4). The same views 
have been expressed in two other cases by the Bombay High Court 
where it is said that the section applies to omissions to comply with 
the law as well as to tnfcaclioos of the law(5> 

Irregularities In recording confessions.— The provisions of 
sections 164 and 364 are imperative and mandatory and it is the duty 
of every Magistrate to follow these provisions strictly. But this section 
IS intended to cover every case in which the Magistrate has failed to 
comply with any of the provisions of section 164 or 364. In all such 
cases the court before which the confession is tendeied is bound to 
take evidence that the accused person bad " duly made " the statement 
recorded. Before the confession can be .admitted and the irregularity 
cured under this section, it is necessary that the confession must have 
been duly made ; but it is oot necessary that it should have been duly 
recorded The defect in recording a statement which had been duly 
made can be cured by calling further evidence to prove that it had been 
duly made But there is a safeguard in the section, and a statement which 
has not been recorded in accordance with law cannot be taken m 
evidence if the error has injuied the accused as to his defence on the 
ments(&]. Magistrate should lu all cases be careful to observe all the 


( 1 ) Ampret* » /J/iuifo6 C/iMMi/er, 2 

C W N 702 . Etiiprets » Ytrinn, 9 
Jl 221 , Jai A’flroj/an » Emjirrss, 17 
0 670 . Khfmati » Crown. C Lab 
68 

\2) Davlat Ilnni y Emfetor, 8 
LhcW 818; I'rag y Etuptror, A 1 R 
1930 0. 44J-128 I C 216-7 0 W. N. 

'^^3) Eviprtity I'lrnm, 9 Bf. 224 

^4) i'frtprers V. I'ljram ifafrrur, 21 


r«. 49i ; Evivtffs V. Ania, (1691) A. W. 
N 60. ret Edge, C J. 

(5) Etiip^eis » Jlaghu, 23 B. 221 ; 
Emperor » Ilariia Earii/appa. 31 
Bom 1. R 6C5=-I929 B 327-liOI. C. 
360—31 Cr. Ifc J. t)7=lod. Kul. (1930) 
Bern 14. 
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an irregularity which is cured by this secttood). But a confessiou does 
not become irrelevant rnerely because the memorandum required by 
law to be attached thereto by the Magistrate taking it has not been 
written in the exact form prescribed(2). 

Language of confession— Under sec. 364 a confession may be 
recorded iu the language in which the accuse 1 person is examined or, 
if that is not pracUcable^ in the language of the court or in English, 
any defects in the mode of recording it being cured by this sectionfB). 
The following decisiOQs(4) holding otherwise were under sec. 533 of 
the Code of 1882 which has been considerably altered and must be 
received with caution. 


534. An omission to inform under s. 447 any 
person of In's rigfhts under Chap- 
ter XXXIII shall nob affect the validity 
of any proceeding. 

This section has been replaced by section 34 of the Criminal Law 
Amendment Act, XII of 1923. 


Omission to give 
information under 
section 447. 


Omission of Magistrate to inform accused of liis rights under 
Ch. 3.— An omission by a Magistrate to inform an accused person of 
his rights under Ch. 33 as required by s. 417 is absolutely cured by the 
provisions of this secttoa(5). If, however, a Magistrate having reason to 
believe that an accused is a European British subject, omits to ask him, 
whether he is such, and proceeds to try him as if be were not one, he 
might lay himself open to an actloo for tre«pass(6). 


535- (0 No finding or sentence pronounced or 
Efieetoiofflissios passed Shall be deemed invalid merely 
to prepare charge. on the grouiul that no charge was 
framed, unless, in the opinion of the court of appeal 
or revision, a failure of justice has in fact been occa- 
sioned thereby. 

{2) If the court of appeal or revision thinks that a 
failure of justice has been occasioned by an omission to 
frame a charge, it shall order that a charge be framed, 
and that the trial be recommenced from the point 
immediately after the framing of the charge 

Effect of omission to prepare charge. — As required by s. 210 or 


(1) Emperor v Mnhammait Bax, 
85 I. 0 8. L. R 143-56 Cr I, 

J.G09 : Rehana v. Emperor, 73 I C. 
500-1913 Inh. 315=91 Cr U J.CI8. 

• (91 Empress v Bhairon Singh, 8 
A. 338 

(3) Emperor f Deodal, 45 A 1C6=» 
20A. L.J. 915=71 1. C 6t=I9i3 A. 
90—91 r'f. h. J. 6 : Fool Chand ». 
Emperor. \8 0. 5i0 Empress v. V*t- 
ram Dabaji. 9t B. 495 (SOI): Empress 
7. itayAw. 23 B ai; Empress v.Anta, 


(1832) A. W. N. CO. 

(4) Jai Naragan v. Empress, 
8S2; NihnaJhtb v. Empres*. 
SOS. 


17 0. 
15 C. 


(3) Zaaariija v Emperor, 3 mng- 
220»=20Gr L.J.1S7X-8I I. l'* 

Bur L.J.41-A.I R. (t9J5> R-933. 
Seoil V Emperor, 13 rfang JOI 
(C) Aonidural Air.ic'* Ct. 

Ed. p 1G15; Citing llo'httt 

2 Moors lud. App 393. 
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Omission to sign and take signature of accused. — A confessioa 
which bears neither the siRoature of the Magistrate nor of the accused is 
not in strict accordance with the provisions of section 364. But the fact 
that it has been duly made by the accused can be proved by further 
evidence under this section and except perhaps in cases which ate not 
easily conceivable the accused is not likely to be injured in hts defence 
on the merits on account of such an omission(l) 

Failure to question tho person as to his making a voluntary 
confession. — The omission to question an accused person before record- 
ing his confession as to whether be is making it voluntarily is a material 
omission which prejudices him and the defect is a fatal one not curable 
by this sectioQ(2). 

Warning to accused. — It is important that the Magistrate should 
make it clear to the person making the statement and warn him that he 
is not bound to make it and his confession would be used in evidence 
against bim. But the omission to record the fact that the accused was 
so warned would not make tbe confession inadmissible if the Magistrate 
who recorded the confession was afterwards examined under this section 
and deposed that be gave the required warning to the accused and tbe 
accused understood it(3). But if the w.'irning had not in fact beeo given, 
tbe statement could cot be held to have been ’duly made,’ and this section 
would be inapplicable(4). 

Defective certificate or memorandum.— ‘A defect in tbe certificate 
or memorandum prepared under sectioo 164 (3), and atlacbed to a coo. 
fession IS cured if tbe Magistrate who records that confession goes into 
the witness-box and states that be complied with all the requirements of 
tbe said 8ectioo(5). Thus if tbe rnfmoranduro omitted to state that tbe 
confession was voluntarily made tbe defect would be cured by this 
section if the Magistrate afterwards deposed that he believed that 
tbe confession was voluntarily tnade(6). But m some earlier cases 
a contrary view was taken!?). The failure to comply with tbe 
formalities as to verificatiOD at tbe end of the record of a confession is 


7 Rang 769 = 121 1. 1 . 702-31 Cr L J. 
297 -A I B (1930) Rang 53 5 Khudt 
ram v Eviperar, OC.h 3 55 ; cf Ueg 
V. iioi Jlahm, 10 Bom H C. K. ICC. 

(I) ^’aridv Emferar, C5 I U 613= 
2 Lab 325-S P W R 1922 0.-23 ft. 
Ij 3 . 149-1322 I.ah 3J7 . Jlanbir 
Eiiighv Emperor, A I. R 1932 tab. 
201-33 P L U ail-=130 I. C. 19; ct. 
Inder SwgJtt. C’roun, 2 PatuUIi B. 
71. 

(3) Ifannlfni Emperor, 3 Pat 872 
(877)=iat r.L. J 314*81 1.0.453. Jlaira 
Singh v CroKH.7 Lab L J. 250=26 
P I..R 579=20 fr I.. J 1153=89 l.l\ 
lO.'G ; Kheman v Croten, C Lnb 53= 
20 P. L K. 340=20 Cr. L i 1074 ; 
NUmadliab y. Emperor, 6 Pat. 171=27 


Cr I. J. 957=90 1. 0 509. 

(4) Partap Singh t. Croicn, C Lab. 
415=7 Lab. L J. 482=27 Cr. 1.. J.5H= 
931.0 978: Ilaoy. ^r»reror, 20 P. 
L R. 173=26 Cr L J. 1175=80 1.0 599= 
A. I R. (1936) Lab 807 J cf. Etila ▼. 


*4 Cr. L J. C ; Jlamai Ho =. Emperor, 
3Pnt 872(677)-2GCr.L.;. 311 = 84 1.0. 
458, Hahiudv Emperor, 2 Pat 7^ T, 
773=22 Cr. L. J . 8C0=G0 I. O tC ; Jiatrt 
Sanehi f. iTHiperor, 9 1. C. 113=12 Cr. 
L.J.1S. 

(71 He Ealhtiltrdi, 2 Weir. 110; iTm- 
pret4 y. Hiiairab Chunder, 2 O. \V. N 
70J (717). 
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aa irregalacity which js cured by this sectioo(I). But a confessioa does 
not become irrelevant merely because the memorandum required by 
law to be attached thereto by the Magistrate taking it has not been 
written in the exact form prescribed(2). 

Language of confessiotr~“Uader sec. 364 a confession may be 
recorded in the language in which the accuse! person is examined 'or, 
if that is not practicable,’ in the language of the court or in English, 
any defects in the mode of recording it being cured by this sectioD(3). 
The following decisions(4) holding otherwise were under sec. 533 of 
the Code of 1882 which bas been considerably altered and must be 
received with caution. 

534. An omission to inform under a. 447 any 
Omisiionto give peraOn of his rigllts under Chap- 
information under ter XXXIII shall not affect the validity 
.eoiion 447. ^ny proceeding. 

This section has been replaced by section 34 of the Criminal Law 
Amendment Act, XII of 1923. 

Omission of Magistrate to inform accused of liis rights under 
Ch. 3 .—An omission by a Magistrate to inform an accused person of 
his rights under Ch. 33 as required by s. 447 is absolutely cured by the 
provisions of this sectioa(S}. If, however, a Magistrate having reason to 
believe that an accused is a European British subject, omits to ask bim, 
whether be is such, and proceeds to try him as if be were not one, he 
might Uy himself open to an action for tre«pas5(6). 

536* fO No finding* or sentence pronounced or 
EOectofoaisaioQ passed sball be deemed invalid merely 
to ptcpsre charge. the groutul that no charge was 

framed, unless, in the opinion of the court of appeal 
or revision, a failure of justice has in fact been ooca* 
sioned thereby. 

(2) If the court of appeal or revision thinks that a 
failure of justice has been occasioned by an omission to 
frame a charge, it shall order that a charge bo framed, 
and that the trial be recommenced from the point 
immediately after the framing of the charge 

Effect of omission to prepare charge.— As required by s. 210 of 


(1) Emperor v Muhammad Bux, 
85 I. C 8SJ-16 S. L. R 143-26 Tr, I, 
J.609: JieJtana v. Emperor, 73 I 0. 
SOS-1023 Ub. 315^34 Cr Ii J.6I6. 

‘ (2) Empress v Shairon Smgh, 3 

(.1) Emperor v Deodal, <5 A JC6= 
20A. n.J. 915=71 I. C 61— 19J3 A. 
90—24 f'r. L. J 6 : Fool Chand v. 
.Emperor. 18 0, 619 ; Empress t. Fit- 
ram i7o6o/i. 31 D iO") {boOt Empress 
r.j?nyftu,23B ill; EmpressT.AnIa, 


(1832) A W. N. CO. 

( 4 ) Jrii Earagan v Empressi 17 0. 
8G2 ; Mtlinadhuh v. Empret*. 15 
695. 

(5) Zaaariya i Emperor, 3 
220— 25Ce n.J.JS7i=8l I. 

Bat n.J.4l-A. I R. (19151 R 
Sc'dl t Emperor. 13 rfang lOl 

(6) AnnaduMi Airar's Cr. 

rd p. 1015; Citing C'a/ierv- «“*'**“ 

2 Moors lod. App 293, 
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s. 254. Under s. 254, a Magistrate is not bound to frame a charge 
unless he is of opinion that there is ground for presuming that the 
accused has committed an offence punishable with death, transportation 
or imprisonment for a term exceeding six months. In any case the 
omission to frame a charge is no ground for setting aside a conviction. 
Even if the omission appears to have occasioned a failure of justice the 
utmost that can be done is to order that a charge be framed and the 
trial be recommenced from the point immediately after the framing 
of the charge(l). The mere omission to frame a charge does not 
authorize the setting aside of the conviction and sentence unless there 
IS a consequent failure of )ustice(2). Where it is perfectly clear to the 
accused from the evidence on the record and the examinalion-in-cbief 
what case be has to meet, the omission to frame a charge will not justify 
a reversal of the order of the lower court(3}. A Magistrate tried and 
acquitted a person accused of an oflence without preparing in writing 
a charge against him, but gave him clearly to understand the nature 
of the charge, and it was held that such omission did not occasion a 
failure of justice, that it did not invalidate the order of acquittal and 
render such ordtr equivalent to one of discharge, and that such order 
is a bar to the revnal of the prosecution of such peison for the same 
offence(4). 

Conviction for an offence olher than the one charged with.— 
In an earliir Calcutta case it was held that sections 335 and 537 (n) 
do not apply to a case where the accused is charged with one offence 
and convicted of another — totally different to the one be was charged 
witb(5). In a later Calcutta case It has been held that this section is 
not limited in us application lo a trial where no charge at all has been 
framed, but it is also applicable to cases in which no charge has been 
framed of the offence of which an accused person has been con* 
victed(6). Where an accused was charged of an oO’eoce under sec- 
tion 147, Indian Penal Code, but was convicted of an offence under 
section 352, Indian Penal Code, and where the whole of the defence 
evidence was let in in the court of first instance and was disbelieved and 
It was also disbslieved in the lower appellate court any irregularity io 
conviction was cured by this sectioD(7). 

Absence of specific mention of S. 34. — Where the accused is 
convicted by the application of s. 34, Penal Code, absence of the 
specific mention of s. 34, in the charge sheet does not make the 
conviction and sentence invalid, if no failure of justice has been 


(1) Amltfca Pratad Y Emperor, 3J 
Cr I. J 313- 1S9 I.C 8G9-33 A UJ. 
13U-A I. n 1931 A 7»lDd. Hul 
(1931) A. R. 13 A. 33 Cr.-W 

A. 30G-(1911) Cr. ( ss 7, Oanga 
PratadY TTuiperor, 1923 A.476 


I C 191««A. I. R 1926 Cal. 1203 ; are 
InreJajaParshan.ZC L B. 131. 

(I) Empress y C7urdu, 3 A. 129 ; ree 
*t*> Onlai Y. JloJu. 18 Cr. L. J. ID0C= 
42 1 C 7d4. 

S3 

■ . K. 


(3) Chandra y. Et/iperor, 

9t. 73S(741)«37 Cr, L. J. 1393-93 UatkllO. 
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occasioned by this omission. The omission is cured by this section(l). 

Omission to set out previous conviction. — A mere omission to 
set out the previous conviction is no ground for interfering with the 
sentence unless it has caused failure of justice(2). 

Omission to comply with ss. 360, 361. — The bare fact of an 
omission to comply strictly with this provisions of s. 360 or s. 36! 
unaccompained by any probable snggestion of any failure of justice 
having been thereby occasioned, is not enough to warrant the quashing 
of a conviction which may be supported by the curative provisions 
ofss. 535 and 537(3). 

Summons cases. — In summons cases, the intimation prescribed 
by s. 242 takes the place of a formal cbarge(4). An omission by a 
Magistrate to state the particulars of the offence to the accused as 
required by s. 242 is an irregularity curable under this section where 
there has been bn failure of justice resulting from such omission (5). 

Sanction obtained after framing of charge. — Where a Magis* 
trate after framing a charge under s. 19, Arms Act, 1878, found 
that the District Magistrate’s sanction was wanting, and applied to 
and got it from the said Magistrate, but proceeded with the case 
without framing a fresh charge, the omission was held cured under 
this sectioa(6). 

536. (1) If an offence triable with the aid of 
Trial hr lury of Assessors is tried by a Jury, the trial 
ofiance tnabio with shall not OH that ground only be 
Aismora. invalid. 

(2) If au offence triable by a Jury is tried with tlio 
Trial with Assess. Assessofs, the trial shall not on 

ora of oflence tri- that grouod Only be invalid, unless the 
able ly Jury. objection IS taken before the court 

records its finding. 

~ Subsection (1): Trial by Jury of offence triable with 
Assessors. — Where the accused charged with an offence triable with 
the aid of Assessors was tried by a Jury and was acquitted and the 
Sessions Judge who disagreed with the Jury treated the verdict of the 
Jury, 00 learning that the case was triable with the aid of Assessors, as 
the opinion of Assessors and recorded a judgment convicting the accuseJ 


(1) iVtira V Emperor. A. I. R 1931 
T.ih 217-1931 Of. 0. 153=151 1. C.741 
=35 Cf. Ii. J. 1396 

(2) Jfi reAbdulu.5 1,0.743-7 M. 
L.T. 77=11 Cr.Ij.J. 217; IJisnkhi v 
Urown, 29 P. R 1917 Cr.“18Cr L J 
875-41 1. 0 937-37 P. W. R, 1917 Or. 
=29 P. R 1917 Cf. 

(3) Abdul riahman *. Emperor, 109 
I 1-, 227-A I. R 1927 P C. 44=51 i5. 
W. N. 271=25 A. h J 117=(1927) M, 
\V. N. 103-88 M. L T. 61=8 P.U.L.T 
1S5-4 O W. N 2S3-28 Or. L J 959- 
C Buf. L. J. C5 — 5 R.-tag 53 — 62 3f. B. J. 


685-29 BomL. E. 813-45 C, L. 

P. 0 n T 1 

(4) Mattna v. Emperor, 14 Cr. u. *• 
210-19 J. C. 32C-9N. L. R. <3 : #« 
Jagannath v. Emperor, A. I. B 4931 
N»g. 253-1931 Cr. B. 1297=153 1. I- 

(5» Dandoo » tlarba, 101 I.C. W5 
-8 A I. Cf. U. 175 -28 Or. f-. 3- 
A. I B. 1927 Nag. 210 ; Zaham r. 
Khmhal. A I. R 1912 Nag. l<7-23 
N B a '61 , „ _ 

(CJ Knka v. Emparor. 4 B B, R- 
917=3 Cr. L. J 65 
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s. 2S4. Under s. 254, si Magistrate is not bound to frame a charge 
unless he is of opinion that there is ground for presuming that the 
accused has committed an offence punishable ivith death, transportatioo 
or imprisonment for a term exceeding six months. In any case the 
omission to frame a charge is no ground for setting aside a conviction. 
Even if the omission appears to have occasioned a failure of justice the 
utmost that can be done is to order that a charge be framed and the 
trial be recommenced from the point immediately after the framing 
of the charge(l). The mere omission to frame a charge does not 
authorize the setting aside of the conviction and sentence unless there 
IS a consequent failure of )ustice(2). Where it is perfectly clear to the 
accused from the evidence on the record and the examinalion-in-chief 
what case be has to meet, the omission to frame a charge will not justify 
a reversal of (he order of (be lower court(5). A Magistrate tried and 
acquitted a person accused of an offence without preparing m writing 
a charge against him, but gave him cleatly to understand the nature 
of the charge, and it was held that such omission did not occasion a 
failure of justice, that it did not invalidate the order of acquittal and 
render such ordrr equivalent to one of discharge, and that such order 
is a bar to the revival of the prosecution of such petsoo for the same 
offence(4). 

Conviction for an offence other than the one charged with. — 
In an earliir Calcutta case it was held that sections 535 and 537 (o) 
do sot apply to a case where the accused is charged with one offeoce 
and convicted of another — totally different to the one he was charged 
with(5). Id a later Calcutta case It has been held that this section Is 
oot limited in its application to a trial where no charge at all has been 
framed, but it is also applicable to cases in which no charge has been 
framed of the offence of which ao accused person has been cqd> 
victed(6). Where an accused was charged of an ofTence under sec* 
tion 147, Indian Penal Code, but was convicted of an offence under 
section 332, Indian Penal Code, and where the whole of the defence 
evidence was let in in the court of first instance and was disbelieved and 
It was also disbelieved in the lower appellate court any irregularity in 
conviction was cured by this seclioo(7). 

Absence of specific mention of S. 34. — Where the accused is 
convicted by the appltcatioo of s. 34, Peoal Code, absence of the 
specific mention of s. 34, m the charge-sheet does not make the 
conviction and sentence invalid, if no failure of justice has been 
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(1931) A. U5=L R 13 A. 83 Cr.= 63 
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Joint trial for offences some triable by Jury and others triable 
with aid of Assessors. — ^Where io a joint trial for offences some o! 
which are triable by a Jury and the others by the Sessions Judge with 
the aid of Assessors, the accused are acquitted of the former but 
convicted of the latter and on appeal the conviction is set aside and a 
re-trial is ordered, the re<trial for the latter set of offences alone is not 
illegal if the accused do not object to it(l). 

Revision. — Under this section, where an offence triable with the 
aid of Assessors is tried by a Jury, no conviction or sentence passed in 
such a case can be set aside or interfered with in revision unless it is 
clear that the irregularity has led to some miscarriage of jDStice(2). 


Flndiog or een* 
tegce when reTers> 
ible by reason o! 
error or amission in 
charge or proceed* 
Inga. 


537* Subject to the provisions hereinbefore con- 
tained, no finding, sentence or order 
passed by a court of competent juris- 
diction shall be reversed or altered 
under Chapter XXVII or on appeal or 
revision on account— 

(а) of any error, omission or irregularity in the 

complaint, summons, warrant, charge, pro- 
clamation, order, judgment or other pioceed* 
logs before or during trial or in any inquiry 
or other proceedings under this Code, or 

(б) omitted 

(c) of the omission to revise any list of Jurors or 
Assessors in accordance with section 324, or 


(d) of any misdirection in any charge to a Jury, 
unless such error, omission, irregularity, or 
misdirectioD I»3S in fact occasioned a failure 
of justice. 

Explanation , — In doterininlDg whether any error, 
omission or irregularity in anj’ proceedings under this 

Code has occasioned a failure of justice, the court shall 

have regard to the fact whether the objection could aud 
should have been raised at an earlier stage in too 
proceedings. 

Changes. — (1). Cl. (b) of the old unamended s. 537 was omilted 
by s. 148, Act XVIII of 1923, cl. (b) of the unamended s. 5J7 latd dowo 
that no finding, sentence or order passed by a court of competes* 
jurisdiction shall be reversed or altered on account of the want of or any 
irregularity in any sanction required by s. 195 or any irregularity «u 
procedure tpken under s. 476, Cr. P, C.(3) When s. 195 was amen 


{X) AhCul JJamid'f. Smferor, 7 A. 
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(a) Axtituvga V. J-'tt'yttor, 108 1. e. 
M. W. N. 2W)-A. I. K. IIWS 
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.19310 J6C{p.l67.r.l)- 
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781^1931 tr. r. {82 -85 fr.L. J. ‘SJ. 
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held, that the cocTictioo was bad, as the trial by the Jury was not 
invalid and the trial was complete when the Jury returned their verdict. 
The Judge was bound to act either under s. 306 or under s. 307, 
that is, he was bound either to give judgment in accordance with the 
verdict, or to submit the case for orders of the High Court if he dis> 
agreed with the verdict, and was clearly of opinion that the reference was 
necessary for theends of justice(l). The trial by Jury should be accepted 
as a legal one and the case should be held to be one that could be 
submitted under s. 307(2). Where a case triable with Assessors, is 
substantially tried with the aid of Assessors, but those Assessors are not 
chosen according to law, the trial must be held to have been illegal(3). 

“ Shall not on that ground only be invalid.” — Where a case 
not triable by a Jury has in fact been tried by a Jury, under this section 
the tiial is not vitiated thereby(4). Opinions have, however, been 
expressed in various High Courts that the words under comment mean 
that a verdict given by a Jury in a case which should have been tried 
with the aid of Assessors can be regarded as the opinion of Assessors, 
and the trial may stand not as a trial by a Jury but as a trial with the 
aid of Assessors. This view was held by one of two Judges in Pa/(f 
kadan Vntniaru v. Efnperor($), and a similar view seems to have been 
taken by the Calcutta High Court in the case of Empress v. Mo/nm 
Cftatider(6). But the Allahabad aud Bombay High Court: have differed 
from this view and have held that the verdict of the Jury in such a 
case cannot be treated as being the opinion of Assessors, and by section 
418 an appeal can lie on a matter of law only(7). In the Allahabad 
case, however, the verdict of the Jury was held to have been vitiated 
by misdirections and the appeal was beard on the facts. 

Sub section (2) -. Trial with Assessors of offence triable 
by Jury.— The law makes no distiuctioo as to the procedure 
at tbe trial between a trial by a Juty and one with the aid of Assessors 
except as to the summing up in the case of the foimer and the manner 
in which the verdict in tbe former and tbe opioions of tbe Assessors m 
tbe latter are respectively taken. It is at this latter point that there is a 
departure of ways, and if tbe accused who is tried does not intervene 
at that crucial point, and get tbe procedure applicable to trials with the 
aid of Assessors enforced, be cannot be beard to complam(8). Where 
a case triable by Jury is tried with Assessors, without any objection 
being taken at tbe trial, tbe mere fact that tbe Assessors have found 
tbe accused not guilty, and tbe Judge difTering from their opinion 
convicted them, would not make tbe trial iovalid(9). 


^1) Surja V. Empress, Q5 C.^56^ 


L J. 

(5) 2C KI. 213 , See also Empress r. 
Lakshmana, 9 U 12 and eeo in re 
Cr. P. C.-122. 


Karuppa Tltevan, 3 Had Cr. C. 325. 

(C) a C. TC5 ; bee also Queen t. 
Earkoo, 18 \Y. R. 59 Cr and Queen t. 
Jkurga Churn, 21 W. B Cr. SO 
(7) Emperor v. EaUiatit, 55 A. CS| 
Emperor y Farlhu Shankar. 75 B. 
C80 

(S) Emperor v. ilansmg. 83 B 423 
“11 Bom. L. R 850 ; Karuppa t. i,m- 
ptror, f 1930) >1. \\\ N. 77C 
(9) Empress v. G'onopaffi. 23 JI. 
C33. 
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ground for any such assumption, and the judicial committee itsel, when 
it bad occasion to refer to Stibrahmanya Iyer's case in Abdul-Rahmatt 
V. Emperor[l) clearly indicated that the impugned procedure must 
be one that is not only prohibited by the Code but also vrorks actual 
injustice to the accused. In the latter case the Code was clearly 
infringed, but the curative provision of this section was considered a 
sufficient remedy(2). After the decision of the Privy Council in Abdul 
Rahman v. Emperorii), it has been held in several cases that In order 
that infringement of a mandatory provision of .the Code may amount 
to an illegality sufficient to vitiate the proceedings, it is necessary that 

the impugned I rocedure must be one that is not prohibited by the 
Code, but also works actual injutice to the accused(4). The test to be 
applied in considering whether a particular infringement of the pm* 
visions of the Code does or does not fall within the purview of section 
537 appears to be this. Does the error go to the whole root of the 
trial ? Does it in effect vitiate the proceedings ? Has the coaTt 
assumed an authority which it did not possess ? Has it broken the 
vital rules of procedure ? If the error is of such a nature then the pro- 
ceedings are vitiated in their very inception and section 537 has no 
application; but the mere fact that a certain provision of the Code is 
imperative dees not in itself indicate that a breach of the provision 
vitiates the whole proceediog(5). A distinction should be made between 
a positive enactment by the Code that a certain trial shall not take 
place and a positive enactment that in the course of such a trial certain 
detailed procedure should be followed. Both are imperative provisions. 
But still the one is a different thing from the other, In the former case 
an infringement of the enactment amounts to an assumption of juris* 
diction and vitiates the trial from the very beginning. In the latter 
case an infringement merely amounts to an error, omission or irrcguletity 
in the procedure adopted in the course of the trial. This section aims 
at curing infringements of the latter type(6). 


Ehongi, 26 Cr. L J. 62; Lvme v. 
Croten, 4 Lah. 382; Jdaruda r. CVoim, 

A. 1. It. 1922 M. 819. 

(1) 6 Bang. 63=100 I. C. 227-A. I. 

B. 1927 P. 0. 44=81 0. W. N. 971=25 

A. L J. 117“ (1927) M.W K. 103*38 
II. Ij T. C4=8 Pat. L. T. 165=4 O. \V. 

H. 263-28 Ct L. J. 269=6 Bur. I>. 3. 
65=62 M. L. 3. 685=29 Bom. L. B. 
813=46 0. L. 3 441=64 I. A,96 P. 
eroalso Pfga V.v Emperor, A. I.B. 
1936 R. 98=13 Rang. 1 

(2) Jnre 2?afnoroiu Teratt, 63 M. 
937 (940)-J27 t. O 6S4={1930) M. IV. 
N. 377-A. 1. R 1930 51. 857=82 B. W. 
894. 

(3) 6 Bang. 63 =100 1 O. 927«=A. 

I. R. 1937 P. C. 44*31 C. W. N. 271= 
95 A. L. 3. 117=(1927) M W. V. 103- 
98 51. L T. 61*8 Pat L. T. 165=28 Cr. 
L. 3. 959. 

(41 In re'Tiamaraju, 63 5L 987—197 
1. C. 651=a930) 51. \V N. 377-A. I. 

B. 1920 Had. . 657 ; Kalla r. 


Bashiruiidin, 63 A. 179—A. I- 
1931 A. 3=32 Of. L. 3. 872-129 
209=1531 Cr. 0. 8 = 11 L B. A- 
=28 A. Ii. 3 1601; 

Emptmr, AI.B. 19!7 R 
1.. 3. 114; Kapoor Chand 
Prasad. 142 1. 0 637 ; In re 
mono. 1161. C.8E6=2 Or. ^ 
-1D29M. 6i4-{l920) 

Emperor t. Sul-hi, 60 A- 
I. j: 17C-BO Cr L. J. 337 : 

Khan .. Crmn, 8 Lab. 133 3* 
-w. M. 393 P.O : Anna, Arojva . 
Emperor. 31 L. W. S68T'™ 
leC-SI &. L. J. 817=175 1 C. 7f' ,,, 
(6) Emperor v. Seehti, i. 

{127J-20A. Ii.J.874-SA Bl’ 

71 I.C. 118=(1923) A.I. R 
Kur Mahomed t. ^ntpercr. e* " 
931*32 Rom. L. R. 1279-1220 Cf. 

1182(1181). , „flP.rc 

(C) Nga Klrt U ▼. hmperw, 3 
139-20 Cr. 1.3. 1330*89 I. SI?--*' 
i, « 1925 (lUog ) 258. 
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cl. (6) became unnecessary and was hence omitted(l). But the 
Oudh court holds that the irregularities in proceedings taken under 
section 476 are no longer coadotied(2). The Lahore High Court has, 
however, taken the opposite view(3). 

(2) In the old Code, an illustration was added to section 537 as 
follows: — "The Magistrate being required by law to sign a document 
signs it by initials only. This is purely an irregularity and does not 
affect the validity of the proceeding." But in the amended Code, this 
illustration is omiUed. The repeal of this illustration m the amended 
Code clearly indicates that the Legislature no longer views the defect 
pointed out in the aforesaid illustration as a mere irregularity not 
affecting the validity of the proceeding and vitiates the conviction and 
seDtence(4). In a case reported in AUu v. CrownlS), decided under the 
unamended Code, it was pointed out that the illustration showed the 
class of irregularity contemplated by the section, as distinguished from 
a substantial departure from taw. 

Scope of section. — This section applies only to mere errors of 
procedure arising out of mere inadvertence and not to substantive 
errors of law(6). The ioteotion of the section is to remedy defects of 
a formal character, which taay have arisen through inadvertence or 
neglect on the pact of the Magistrate; and which defects, the law, 
and, the Legislature think, ought not to be made the means of 
culprit’s escaping the just penalties of bis crime(7). The section is not 
intended to cure and does not cure absolute il)egalities(8). But It is 
sigoi6caat that although their Lordships of the Privy Council drew a 
distinction between an ’illegality* and ’an irregularity' m the case of 
Subrahmanya Iyer v. E»M^ror(9), which was decided in the year 1901, 
the Legislature did not introduce the word "illegality" in this section or 
anywhere else in the Code allbougb it ^vas amended after that year(lO). 
Ever since the pronouncemeot of the judicial committee in Subrah- 
moiiyiT /^er v. £mperor(ll), it has been the general practice to assume 
that if a mandatory provision of the Code has been infringed in fram* 
ing the charge, the court must of necessity be held to have failed 
10 administering justice to the accused(12). This section affords no real 


(1) JJrahtn Dalt v. Emperort A I. 
tl. 1934 Lab. 9S1=°1931 Cr. 0. 187S- 
163 I. 0. 617. 

(1) DoreShahy Emperor, 1 Luck, 
e46=98Ct.L. j. C81-4 0. W. N. 610= 
1977 0. 326-103 I. C. lOO ; .S'afi 
Charon y. Emperor, A f. B. 1W4 0. 
166—11 O. W. K 173-1934 O. L. R 
857-1481 0. 784—1931 Ci. C. 682336 
Cr. L. J. 789. 

r8) Brahm Dali ▼. Emperor, A. I. 
R. 1934 Lab. 981—1934 Cr. 0. 1876=163 
I. C. 647. 

(1) In re VehvaUi, 61 M. 359 (855)- 
60 If. L. J. 671-82 Cr. L.J. <30=139 

I. O. 633. 

(6) 1 Lab. 376-76 I. 0. 930=1931 
Lab. 101-6 Lab. L. J. 103-25 Cr. L. 

J. 68 . 

(6) Ttrhha t. NanaX, 49 A 475; 


Weir. 971. 

(9) 95 jr. 61 P. 0. 

(10) Kapoor Chand t. Suraj Prasad, 
143 1 C. 6S7 (610) = 31 A. L J. 1S3= 
lod. Riil. (1933) A 135-31 Cr. I.. 3 414 
=L. B. 14 A. 48 Cr.«A. I. R. 1933 A. 
261-(193S) Cr. C 434 F. B 

(11) 95 M. 61 P C. 

(13) Txrkha t. KanaX. 49 A. 475- 
95 A. L. J. 377-23 Cr. L. J. 291-110 
1 C. 371 : AUu y. Crotm, 4 iJib. S7C ; 
Banka iitngh y. GoXul, 991 C. 1031. 
—35 A. L. J. SIC ; Ganga Bmgh t. 
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the accused a copy of Magistrate's prelimioary order along with 
summons to appear in security proceedings is at the most a defect cur^ 
by this sectionfl). The provisions of s. 137 are imperative and an order 
passed by a Magistrate in disregard of them, in proceedings under 
section 133 where the opposite party appeared and showed cause, is bad 
in law and must be set aside(2). Omission to comply with the 
provisions of section 139>A is an illegality which goes to the root of 
the case and cannot be waived by the accused(3}, but the omission to 
ask the party whether be denies the existence of a pnhlic right does not 
vitiate the entire proceedings but is curable by this 5ection(4). The 
failure to make an order to writing as required by section 145 (1) in 
proceedings under that section make the procedure of the court irregular 
but the defect is curable by this section where no party has been preju* 
diced(5]. The failure to serve a copy of the preliminary order under 
section 145, cl. 1, on the respondent and the failure to post the order on 
the land are irregularities cured by this section(6X 

Court of competent jurisdiction.*— This section does not cover b 
radical defect such as want of jurisdiction to try an offender. ‘ A Magis* 
trate who in consequence of personal disqualification, is forbidden by 
law to try a particular cise though be may be authorised generally to 
try cases of the same class, cannot be said, with respect to that case, to 
be a court of competent jurisdiction, and bis orders, are not covered by 
the saving provision of this sectioofT). A Magistrate taking cognl* 
aance of an offence under cl. (c) is bound to give tbs accnsed as 
opportunity to be tried by a different Magistrate ; and if iospite of 
objections taken by the accused, be proceeds to try the case himself, be 
cannot be said to be a court of competent jurisdiction in respect of (bat 
case(8). But a trial is not vitiated by the mere fact that the trying 
Magistrate is a member of the Caotonement Board on behalf of nbich 
the complaint if filed(9). If a District Magistrate transfers for trial to 
a subordinate Magistrate which is not within the competence of that 
Magistrate the latter is not a court of competent jurisdiction(10).The term 

“ competent jurisdiction ” in this section refers to the character and the 
status of the court which has decided the casefU). A case under s.40l 


(1) Narain Sao t. Emperor, 81 I. 
C. 173 «25 Or. L. J. 682=1925 N*g.8J. 

(3) Bhoora v Tora Swg\ 25 A. Jj, 
J. 165 : BCQ In re Kariyappa, 57 B. 
S9-C8 I. O.C19»S4 Bom. L.S 807=23 
Or. L J. 687=(1935) B, 881. 

(3) Mahadeo Lol ▼. .ffuwomi, 120 
I.O 289=31 Cr. L 3. SS^Ind. Rul. 
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352 = 126 1.0. 205=33 0. W.N. 748-A. 
I. R. 1929 0. 607=31 Cr L. J. 973 -IikI. 
Eut (1930) Cal. 701. 

(5) Mg Po Lon t. Mg Da On, 81 1. 
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Kartingdas, A. I. R. 1934 Nag* 118— 
1611. 0.318-85 Or. L.J. 1831—30 If. 
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(6) Maung Mauh x. Mgung Po 
Yon, 3 Rang. 169 ; Debt Prasad r, 
SheodatDai, 6 Cr. 1. 3. 352-4 A.L 3. 
705-(1907) A.W. N. 265. 
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plainant does not deprlro tha 

cl his jurisdiction ; 7r» re BorflPOi 
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Subject to the provisions hereinbefore contained. — (1) A ques- 
tion arises as to whether these qualifyiug words refer to the part of 
the Code which precedes sec. 537 or they only refer to the Chapter 
where this section hods a place. Tbs questioo has been raised, though 
not expressly decided, whether the provisions referred to are the pro- 
visions of the entire Code preceding this section or only the provisions 
of the Chap. XLV where this section occurs. The former veiw was 
adopted in the case of Raj Chunder v. Gour Chwideril) &TtA\Q the 
c&st oi Nilratanv, Jogesh Ctiandra{2), Axid the latter veiw was put 
forward by the referring Judges in the caseof Abdul Rahman v. Kera- 
mal{3), bnt the Full Bench did not decide the question, The pre- 
vailing veiw is that these words must be read as having reference only 
to secs. 529 to 536 acd do not refer to the entire Code that precedes 
this sectian(4). This section is more general and comprehensive than 
the preceding sections in this Cbapter. and has been placed after them 
as a residuary section(5). 

(2) Reveiw under el. 26 of the tellers Paletii.— This section 
applies to a case reveiwed under clause 26 of the Letters 
Pateat(6), though there is authority to the contrary also(7). 

No finding, sentence or order.— This section validates a finding, 
sentence or order. Thus where a court should pass one only and not sepa- 
rate sentences for each of two ofTeoces, and yet two sentences are passed 
and the aggregate of these does not exceed the punishment provided by 
law for any one of the ofleoces or the jurisdiction of the court, it is an 
irregularity only and not an illegality requiring interference by a court 
of appeal or revisioo(S}. An order binding over a person to keep the 
peace under s. 107 from whom breach of the peace was apprehended 
ata place within the Magistrate’s jorisdiction but who resided outside it, 
amounts to an irregularity which is cured by this 5ection(9). An 
omission to state in an order under s. 112 the substance of information 
is not merely a technical defect and if the objection was taken before the 

’* *’ ■ Iways a circumstance 

• But in some cases it 

!Ct of not serving on 
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.the abseiTce of a formal complaint if there is no statement in the order 
for prosecution that the accused has committed the offence for which 
^ be is to be prosecutedU)> Absence of a complaint and consequent 
failure to examine tbe complainant on oath is a sufficiently grave 
irregularity to vitiate tbe subsequent proceeding(2). Absence of a 
written complaint required under s. 195 does not, however, vitiate a 
conviction where the complainant is examiDed(3).' Where, on a 
complaint by a private person alleging the commission of an offence 
under section 193, Indian Penal Code, and of other offences in respect of 
which a complaint under section 476 is not necessary, the court took 
cognizance of every offence alleged in tbe complaint- but actually con* 
victed the accused under section 467, 109, Indian penal Code, it was 
held that the court proceeded upon no legal complaint at all, that the 
error was much more than au irregularity and'could not be cured under 
s. 537, and that the conviction must be set aside as being without 
jurisdiction(4). A complaint by a person not authorised to complain 
under section 228 of tbe Punjab Municipal Act. in respect of an offence 
punishable under Jbe Act, is no complaint at all, and where a person has 
been convicted on the basts of such a complaint the convict ion ,is bad, 
and the defect is not curable under this 5ection{5). The filing of .a 
complaint by a person not authorised to prosecute the accused under 
s. 188 I. P, C., is an irregularity which is not cured by this sectionld). 
A complaint under s. 498, Penal Code, cannot be made by a person 
other than the husband. Unless leave of. court is obtained absence 
of such leave cannot be regarded as a mere irregularity curable tby this 
sectton(7). A complaint under s. 20, Cattle Trespass Act, made by s 
wrong person is really no complaint at all and that is a .defect which 
strikes at tbe root of tbe matter and wbicb cannot be cured by this 
eectian(S). But the pure technical irregularity in tbe headiug of a 
complaint may be cured(9). Tbe High Court will not, however, 
interfere with a complaiut made by a court merely because of some 
irregularity committed by tbe appellate court, when the High Court is 
satisfied that the court which made the complaint was fully conversant 
with all the facts of the case and when it is of opinion that tbe case_ is 
one where there ought to be a prosecutioD(lO), Where an application 


0. 630= A. I, E. 1930 Rang. J63 = 31 Ct. 
L. J. 1060 = Ind. Bdl. (1930) Bang 306 
^(1930) Or Gas. 685. 

(t) Jbid. 

{2J Golusu ▼. Emperor, 125 1. 0. 557 
—(1930) M. W. N 4l3« 31 Ct. Ii J. 815 
-led Rul. (1930) Mad, 813-A. 1. R. 


36 P. L. B 180-A X. B. 193X Lab. 972. 

(6) RasoolSiuiy Emperor, A.LR- 
1933 B 276 “1933 Or, C. 950-lie I- t-- 
407-35 Cr L. J 30- 

(7) Ahshoy Kumar y. Emperor. A . 

I R. 1933 C 880-146 I. 0.874—1933 Cr. 
O. 3630-S4 Or. L. J. 1093-33 C. W. R. 

(8) Kammir Mai v. Vinarjalro^ 
3301 0.50»— A. I. B. 1931 

1931 Cr.O. 450 = 27 N.L.R. 167-133 1. 

0. 467=33 Cr. L. J 896. 

(9) DroTim Daif 

R. 1934 Lah. 981 = J931 Or. 0. 1375—163 

1. 0. 647. 

(10) BayeluXla v. Emperor, 0- 
34 0. W.N. 933 s 1931 Or. 0. 35-129 I. 
G.Sl7=Sa Or. L. J. 335. 
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of the Penal CoJe, in wbicb there was ao approver, was being tried by 
a Magistrate with powers under s. 30 of the Code. After evidence had 
been recorded and arguments were heard, but before judgment was 
pronounced, the amended Code of 1923 came into force and the jurisdiction 
of the Magistrate to try the case was expressly tahen away. The Magis. 
trate nevertheless pronounced judgment in the case. It was held that 
the illegality was not one which could be cured under this sect!on(l}. 
The words “ a court of competent jurisdiction ” in this section must be 
taken to mean a court of competent jurisdiction in respect of the 
particular offeree charged(2). 

Error, omission ‘or irregularity*. — An error which in no way 
prejudices a person convicted and is not fatal to the validity of the 
decision and is concerned with the proceedings, rather than the mode of 
trial may be condoned under the provisions of this section(3). The 
examination of a witness for the prosecution after recording the 
statement of the accused is an error, but if the case has been decided 
correctly on the merits the error in no way affects the result so as to 
vitiate the trial(l). The omission to examine the person called upon, 
for security, at the close of the prosecution case and before he is called 
on to enter upon his defence, is not an illegality vitiating the conviction* 
but an irregularity covered by this section, when he bas not been prejudlct 
ed by such omtssionfS). Where the defence has been beard by a cour 
sitting with Assessors, it is an irregularity for tbe court to acquit with- 
out having asked tbe opinion of tbe Assessors. In such a case, however, 
the High Court refused to interfere(6). Where, however, evidence was 
recorded after the discharge of tbe Ass^sors, in a case tried with the 
aid of Assessors, it was held that this was an irregularity not cured by 
this section(7). But an irregularity occaVioned by a sub-inspector 

■ * •• • • • ' * ’ ' ive been made 

ii. !* ■ I ' ■ . ■■. • • • ■ _ without which 

an offence cannot be taken cognizance of under tbe law is not a defect 
curable by tbe sectiQn(9). Tbe want of a complaint for a particular 


sectian(lO). An order for prosecution under s. 476 cannot make up for 
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arrested at a railway station within the territoris of the Nizam and 
the accused objected to the warrant on several groands, it was held 
that the objections were fully covered by this sectioD(I). The error of 
a Magistrate in proceeding by warrant instead of by summons furnishes 
no ground for quashing the proceediag{2}. The issue of search warrant 
to a Sub-Inspector of Police instead of to an Inspector under the Public 
Gambling Act is an irregularity covered by this section(3). The 
refusal of a Magistrate to issue process to witnesses named by the 
accused, when such refusal, in regard to any particular witness, is sot 
based on any of the grounds meotioned ;□ section 257, is an illegality 
which cannot be cured by this $ection(4}. Nor can this section cure 
the defect in the proceedings by reason of the Magistrate’s refusal to 
re-summoQ and re-bear the witnesses in contravention of proviso {a), 
section 350(5). Issue of summons to an accused person before 
examining the complaioant as required by sec- 200 is only an irregularity 
and it cannot vitiate the trial in the absence of any prejudice having 
been caused to the accused(6}. 

In the charge. — Any defector omission from the charge as actually 
framed does not become fatal unless it occasions a failure of justice 
to the aceused(7). Sections 225 and 537 cure any omission in a charge 
there might be of particulars required by section 223(8). The failure to 
enter in the charge the actual words used in the deposition is at most 
an irregularity cured by this secttoo(9) ; as also the failure to mention 
the objectionable word$(lo}. 

Omission to frame a charge . — See s. 535 and notes thereto. The 
true test is whether the facts charged give the accused notice of the 
oilence for which be is going to be convicted though be was not cbatg* 
ed with it, so that he is not prejudiced by the mere absence of a 
specific charge. A case of no prejudice is met by this sectioo(ll). 

Omission to state common object . — See notes to s. 225 supra under 
the same head. It is no doubt very desirable that in the case of an oifeoce 
under S..149 of the Indian penal Code in framing a charge the common 
object should be mentioned so as to give the accused clear notice of the 
charge against them, but the omission to do so is nothing more than an 
irregolarity(12). Where a charge-sheet under s. 149 was framed after 


(1) Yusaf-ud-Vin v. Empress. 1 P. 
B. 1696 Cr. 

(3) Queen v. Aneef Putney, I W. 

B. IG. 

(3) Empress v. Hardeo Date. (1804) 
A. W. N. 286. 

(4) Earayana Mudaly t. Emperor, 
31 51. 131-7 Cr. L J. 423. 

(5) Gomer .jirdar v. Empress, zs 

C. 863. 

(6) Anil Krisla •e.Sadam Sanlra. 


(8) Garmadhar ▼. BJuingi Sao, 81 
C. 976*=33 Cr. L. J. U63-A.I.B. 


(1935) Nag. 147 : T.ttl Chand 
peror.A.U'R. 1931 O. 370 (3)-S5 Cr. 
I. J. 1161-110. W. N 828. 

(9) Mirabus ■». Emperor, K. I- 
1923 Nag. S3. ^ 

00> EAanlarLalr. Emperor. lOi 

I. C. 437=28 Or I, J. 811 -A. I. B. 

(Lfth ) C99 „ «n 

(11) ZIeher SheiJch v. 

0. 8-132 1.0.254— 1931 Cr. 0.610-9* 
Of L. J. 693-85 0. W. N. ®45-A.I. P- 
1931 Cei. 414; Emperor v.Sh$b 
ran, B3 A. 233 : Mandi Lai t. 

or. A. 1. R. 1934 O. 244*1931 0. U !»• 
479-11 0 W. N. CS0-H9 1.0 231- 
J931 Ct. 0.708-35 Or. L. J. 935 

( 12 ) Chariuddine. Emperor. 
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under s. 476 for prosecution of a person is rejected, but on appeal the 
appellate court, purporting to act under s. 476, remands the proceedings 
for further inquiry which results in the complaint being filed against the 
person, and his conviction, the procedure followed is in strict conformity 
with the Code, and though the order of remand may be illegal, where 
the illegality has not led to failure of justice, it is sufficiently covered 
by the wide provisions of this sectioo(I). Where the accused was 
prosecuted upon a sanction of the Local Government without a forma] 
complaint and no objection was taken to the absence or irregularity of 

the complaint at the trial, it was held that the defect did not affect the 

trial, and the irregularity or insufficiency of the complaint was cured by 
this section(2}. 

In the summons or warrant. — A summons or warrant is not bad 
simply because it is initialed and oot signed(3). But in a recent 
Madras case it has been held that iDitiallmg of a document is not an ir* 
regularity which under the amended Code can be cured by this sectioD(4). 
An omissiou to insert in the summons the amount of the recognizance 
and security required will not invalidate all proceedings bad upon a 
summQns(S). Where oo an mforniatioa a summons is issued to the 
accused, and owing to its disclosing no offence, a fresh summons is 
issued without any fresh or supplemental information, the error, 
omission or irregularity m the fresh summons, is not sufficient, under 
this section, to upset the finding and sentence unless it has in fact 
occasioned "a failure of justice," that is. unless ic has unfairly affected 
the accused's defence on the merics(6). A warrant purporting to be 
issued under section 90 for the arrest of an accused person who has 
been let out on his own bond is illegal unless the court records its 

reasons as requited by the section. This omission to do so 

IS an irregularity not cured by thi» section(7). The omission 
to notify the person arrested of the order (or bis arrest is an 
irregularity covered by this section(8j. A warrant illegally 

issued under 8. 96 cannot be treated as valid under s. 98 by 

the operation of this sectiaal9). Where, however, the discovery of an 
excisable article in the possession of the accused is proved by direct 
evidence, any irregularity or illegality in tbe search can neither vitiate 
the trial nor afiect the coavictiQn(IO). Where on a warrant of the 
District Magistrate, Simla, on a charge of ofi’ence under ss. 116 and 161, 
I. P. C., the accused a subject of tbe Nizam of Hyderabad, was 


(l) BajabaU v. Emperor, K. I. It. 
I930 S 31S-1930 Ci. C. 8. Xi. 

B. 4iG 

(3) ^tromt Dayal t. CfouTi. 8 P, It. 
1903 Cr -liO P.L. R. 1908. 

(3) Empress y.Janki i^raiad, 8 A. 
293 ; see also jS'uCiramanta ^yyar,9 
U. 39G. 

tt) In re VeUralli, 61 61. 253*69 U. 
U 3. 674*33 Ct. L J, 430=129 I.a 

W I « 
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(7) lie Korulhan Ambolam, S3 U, 


t9) Eash Behiry v. Emperor, 35 C. 
1046*8 t‘r. L. 3. 235-12 C.W. N. 1075 
(10) Emperor t. All A/imad, 46 A* 

8C»igri A. 214=31 A. U J. eSS-L. R. 
4 i.25aCr.=«l I. C. 615=35 t>. L. J. 
967 ; Emperor t. Allalidad 35 A. 358* 
litr.Ii. J.23C-19 1.U. 333=11 A. L. 
J. 448 ; Euremal » Emperor, A. 1. r.' 
1939 A. 937*120 1.0. 26G=31Cr. L. J. 
35*1930 A. L. J. 239=1919 Cr, 0. CC5. 
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s. 398> Indian Penal Code, tbe substantive section 393, should be men* 
tioned as well as the supplementary section 398. The omission to specify 
the section would, however, be covered by this section(I). 

Omission to read out and explain fresh charge. — Omission to 
read out and explain to the accused a fresh charge added at tbe trial is 
an irregularity which, unless, it has prejudiced the accused, does not 
affect tbe result of the trial. Where the accused was defended and bis 
counsel was asked if he wished for a new trial and be declined it, it was 
held that there was no failure of justice(2). 

Joinder of char^es.—'Tbe joinder of two distinct offences in a stogie 
charge is a mere irregularity which may be cured under this section and 
not an iUegaIity(3). Where a Magistrate acted irregularly in specifying 
three distinct offences in one bead of charge instead of framing a sepa^ 
rate charge for each distinct offence, but tbe accused were not misled or 
prejudiced by the defective form of the charge and knew perfectly well 
what offences they were charged with, held that there bad been no 
such substantial defect in the charge-sheet as to render the trial or 
conviction illegal. Such irregularities as these were cured by 
sections 225 and 537 as they bad not occasioned any failure of 
justice(4). But in some cases it has been held that tbe joinder of two 
distinct offences under one charge is an illegality which is fatal to tbe 
proceediags(5). 

Misjoinder of charges — There is a conflict of Judicial opifllofl on 
tbe point whether tbe joinder of two distinct offences in one charge Is 
an illegality fatal to the trial. In some cases it was held that such a 
misloioder amounted to an iliegality(6) while in others it was held that 
it amounted to a mere irreguiarityf?}. Tbe former opinion appears 
to have been based upon tbe Privy Council ruling in Subrantattia Ayyar 


I B. 1930 RaDg,201»>8 Rang. 25:31 Cr. 
L. J. 793 = 125 I.0.2CG. 

(1) Chan Hok v. Lmperor, II I. O, 
JOOl-4 Bar. I* T, 198=19 Cr. L. J. 4C8, 
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(3) Aigar T. Emperor, 83 O. W. N. 
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(i) EachehuYEiyra. 9 Xiock. 430« 
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Ct. L. j. 79 -A. I. B. 1929 C. 673^. 
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1033 Pat. 488-1933 Cr. 0. 1030-144 
r. 0 . 930—84 Cr. L. 3 899—14 P. I 3 . 
T. 680. 
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C. W. N. 63 ; Johan t. Emperor, lO 
C. W. N.620; Ttlahdhari t Emperor, 
6 C. L. 3. 767; Srith Chandra v. 
Emperor. IS C. W. N. ICC7; Aaghar 
Alt T. Emperor, 400. 810-17 C.W. 
N. 827; Emperor r. Jattu, 26 A. 195; 
Setcak r.Emperof, 113 I. C. 721— It B. 


9A. 80Cr.-26A. L. J. 623-“9 A. f. Cf 
B. 531—A. I. R. 1929 A. 417; Chah’ 
raJcodi v. Emperor, 721. 0. 622 =(1023) 
M. \Y, N. 476-1922 M. 435—44 Jl L* 
J.67-24 Cr, h J. 409 ; Raman Lm 

Emperor, 02 1.0 603=28 Cr. L, 3t 
171-1927 All. 223-49 A. 312; Paio 
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the vrhole prosecutioa evidecce bad been recorded and the accused were 
therefore fully cognizant of the case against them, the omission to state 
the common object cannot be said to have caused the accused any pie* 
judice much less resulted in any failure of justice, and the trial cannot 
be held to be vitiated thereby{l). 

Omission 0 / mention 0 / s. 749. — Section 149, Indian PenaJ Code, 
creates no offence , U is merely declaratory of a principle of the com- 
mon law; hence omission of that section from a charge does not malce 
the charge lUegalU). 

Omission 0 / t/i« word “dishonestly" tn a cIicrrge.—The omission of 
the word “ dishonestly’’ in a charge under 411 Penal Code, for 
dishonestly receiving stolen property, is no ground for reversing the con- 
viction and sentence, where the accused person has fully understood 
the nature of the offence with which be is charged and has not been pre- 
judiced by the omission(3). 

Omtsston to set out the guilty tiitention tn a charge . — An objection 
as to the omission to set out the guilty intention of an accused in the 
charge is subject to the provisions of s. 537 ; and before effect can be 
given to any such objection, it must be shown that the omission com- 
plained of has occasioned a failure of juslicel4). 

Defect in form.-~A charge stating that the accused did a parti- 
cular act m order to commit a certain offence or any other offence 
punishable with the imprisooment is improper as the accused should 
know the specibc offence witb which be is charged. When, however, 
the accused does not suffer any prejudice the defect in the form of the 
charge IS curable by the provisions of this seciionl5). It is not sufB- 
cient merely to charge the accused in the bare words of a section of the 
Code. Particulars must always be given sufficient to give him notice 
of the matter with which be is charged, but the omission to give such 
particulars is no ground for setting aside conviction if such omission 
bad occasioned no failure of justice(6). Where the accused knows 
what be is being tried for and there is no failure of justice defects in 
form of charge are immatenaU?). When the charge is on the face of it 
meaningless and ununderstandable, but where the accused and bis 
counsel know the nature of tbe offence the accused is charged witb, and 
no failure of justice has resulted tbe vagueness or incomprehensibility of 
tbe charge is cured by this section(8). Id a charge and finding under 
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misappropriation committed io the course of one transaction, with 
another forgery or criminal misappropriation committed in the course of 
another transaction is i]legal{2). 

Joint trial of two parties arrayed against each other in a 
riot. — The joint trial of two parties arrayed against each other in a riot 
is not warranted by sections 233 and 239 and is altogether illegal and 
void and not merely irregular within the purview of this section. But 
the High Court is not bound to interfere on tbe Revision side io such a 
case, when no prejudice is shown to have been caused by tbe joint 
trial(2). 

Misjoinder of parties.*— Where a woman, a member of tbe dancing 
girl caste who obtained from another woman, a minor girl, who was 
employed by her for the purpose of prostitution, while still a minor 
and who subsequently took io adoption anotber girl of the same 
caste, was charged and tried together with the parents of the 
second girl on charges relating to both the girls, heldt that, although 
tbe Magistrate was in error in trying tbe two charges together, tbe 
irregularity had not accasloned a failure of justice(3}. 

Misjoinder of parties and charges.— Where four accused were at 
one and the same tried for olTeoces of murdur and robbery committed 
n the course of one transactioo and for another robbery committed tiro 
or three hours previously and at a place close to tbe scene of the 
robbery and murder, it was held that, tbe trial of these separate offeuees 
together, though an error or irregularity within tbe meaning of this 
section, would not necessarily render tbe whole trial void(4). Where, 
at the same trial, tbe prisoner was charged with cheatiog A on two 
occasions and B on another occasion, and was convicted on all those 
charges, the conviction on the appeal was affirmed, though it was held 
that the proceedings were irregular(5). Where a person was charged 
with theft and two others were charged with rescuing the former from 
lawful custody and tbe Magistrate tried both tbe cases together and 
convicted all the accused in one trial, held (bat, although it was irregular 
to try both cases together, tbe accused, under tbe circumstances of the 
case, were not prejudiced by the irregularity(6). Tbe failure to try the 
charges separately is an error, omission or irregularity in the proceedings 
before or during tbe trial, which unless there has been a failure of 
justice, is cured by this sec(too(7j. 

Joinder in a case unders. 107 . — ^The main principles applicable to 
a criminal trial regarding joinder of charges and the joint trial of 
accused persons are also applicable to inquiries under s. 107. Where 
both the parties to a proceeding under s. 107 were tried together, 
some of them having been examined as witnesses also, it was held 
that they could not be said to have been concerned in the same 


(1) iVoa Tun ZlaunS'^. Empttor, 
2 L. B. R 10 

(2) Ala Dva V Emperor, 5 P. K 
1006 t'r. L. J.75. 

(3) Empress y. Jlamanna, 12 SI 273 
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V. Kittg Etnperoril). In that case the accused person was charged 
%vith DO less than 41 offences committed witbin tbe space of two years. 
Tbeir Lordships of the Privy Council remarked as follows t— •“ The 
remedying of mere irregularities is familiar in most systems of juris- 
prudence but It would be au extraordinary extension of such a branch 
of administering the criminal law to say that when the Code positively 
enacts that such a trial as that which has taken place here shall not be 
permitted that this contravention of the Code comes within tbe des- 
cription of error, omission or irregularity". Different interpretations have 
been put on that ruling since 1901, when that case was decided(2). 
What their Lordships of the Privy Council have decided in Subramatiia 
Ayyar's case is. that if tbe law has expressly provided a patticular mode 

of trial, •• • • But it is 

doubtfu “ • 'I" but the joint 

trial of ' * trial. And so, 

tbe joinder in one charge of two distinct offences in contravention of tbe 
provisions of sec. 233 is not an “illegality" within the meaniog of the 
rule laid down in the above Privy Connell case, but is only an irregu- 
larity curable by section 537(3). But a joinder of two offences com- 
mitted on two different dates, one following the other, in one charge is 
an illegality and cannot be cured by this section(4). In a case 
under sections 330, 348, against four Police Officers, it was held 
that where there are several disconnected charges, or tbe prospect 
of a fait trial is endangered by tbe production of a mass of evidence, 
tbe propriety of combining tbe charges may well be questiosed(5), 
especially if tbe wrongful coofioemeot and torture were committed 
at several distinct times and place(6). Where a person is charged 
under s. 477 of the Penal Code for fraudulenlty destroying a document 
and secreting other documents, and under ss. 109 and 408 for abetting 
a criminal breach of trust, be is charged with three distinct offences 
and cannot be tried at tbe same trial under s. 233, unless tbe offences 
charged are so connected together as to form one and the same transac- 
tion(7). Where two offences are quite distinct and separate and there 
is also an interval of time between their commission they cannot be 
said to form tbe same transaction, and a joint trial in respect of them is 
illegal(8). Where tbe accused cut a large number of trees on eight or 


the complainant on seveial occasions a joint tiial in respect of them is 
illegal(lO). Tbe joinder at one trial of charges of forgery and of criminal 


(I) 26 M. Gt 5 Bee Fearey Lai t. 
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which a Magistrate has written his judgment, where it does QOt amount' 
to an "absence” of a judgment can legitimately be brought within 
the provisions of this section(l). The section does not, however, 
care the defects in a judgment which is clearly at variance with the 
direction given in sections 367 and 424 and which materially prejudices 
the accused in their trial(2). 

Omission to state reasons for judgment.— In a trial with the aid 
of Assessors, the Judge’s omission to state the reasons for bis judgment 
is an irregularity which does not vitiate the finding(3). The omission to 
make the record required by proviso of s. 250, in passing an order for 
compensation, cannot be held to amount to more than ” an omission in 
the judgment or other proceedings during triar'(4). 

Omission to sign judgment. — ^The failure of the Magistrate to 
sign a judgment which be has written with bis own band is a mere 
irregularity curable by this sectionfS). In a trial before a Bench of 
Magistrates, by whomsoever the judement and record may have been 
written, they should, under s. 265, be signed by all the members of the 
bench present, but failure to comply with this provision is not neces- 
sarily an illegality ; and may, where no failure of justice bad been 
occasioned, be cured by this sectioD(6). 

Failure to write judgment before pronouncing sentence.— The 
omission of a Magistrate to write a judgment before sentence is 
pronounced is an omission *or Irregularity’ which is covered by Ibis 
section and is curable except where it has occasioned a failure of 
justice!?). In some ca<es, however, it has been held that omission to 
write the judgment before proDouoiog sentence is not an irregularity 
cured by this section(8). 

Judgment written <ntd signed by one Magistrate pronounced by 
another.T-Whexe a Magistrate after finishing tbe trial of a case, but 
before delivering tbe judgment is physically incapantated to come to 
court, and therefore, writes and signs bis judgment and sends it to be 
delivered by another Magistrate, who delivers it, tbe wrong procedure 
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transaction in any proper sense of the term, and that the inquiry was 
therefore most irregular ; and the irregularity was not covered by this 
section(l). The two opposing parties in a dispute cannot be proceeded 
against under s. 107 and bound over to keep the peace, in one pro* 
ceeding(2). 

Addtiioii o/ new cJiorges.—AUhough a charge may be added or 
altered at any time before the judgment is pronounced, still it is illegal 
to do so at a late stage of the proceedings, eg., after the prosecution 
case has been closed and the defence evidence has been recarded(3). 
Where persons, charged with the offence of wrongful confinement, 
raised the defence, that they bad a lawful excuse for confining the 
persons, inasmuch as they were caught in the bouse of one of the 
prisoners under circumstances, which led to the belief, that they bad 
committed bouse breaking by night with intent to commit theft, and 
the Magistrate disbelieving the story and the evidence of the defence, 
committed the accused to the Sessions, not only for the wrongful 
confinement, but also, for fabricating false evidence and for bringing 
a false charge, and, at the Sessions trial, they were found guilty on 
all the three charges, hitd, that the conviction on the last two charges 
was illegal inasmuch as. in putting the accused upon their trial in 
respect of the two ->dditiocal charges, the Magistrate was really pre* 
judging the defence which they bad raised to the first cbarge(4). 

Further charge 'without further examinatiou.~^h prisoner 
originally charged with an offence under one section (302) and acquitted 
of that charge was committed, the day following that on which she 
was acquitted, for trial under another section (307) without any 
witnesses being examined on the charge under section 307 and without 
having nny opportunity of cross examioiog the witnesses on the first 
charge with respect to the second charge. It was held that the 
irregularity was one which was not covered by this section and -that the 
prisoner had been prejudiced thereby in her defeDce(5). 

Proclamation.— 'The provisions of s. 87 (n) as to publishing are 
imperative and failure to comply with them will vitiate the pro* 
clamatioQ(6). Where, however, a proclamation under that section is 
made and is read and published m the places where the absconders are 
most likely to bear of it, the mere omission to affix a copy of it to the 
court bouse, Unless it prejudices the absconders, is an irregularity 
curable by this sectiouj?). 

Judgment. — The provisions of this section are mandatory and S 
judgment must contain the decision and the reasons for the decision 
and it must be dated and signed by the presiding officer in open court 
at the time of pronouncing it(8). But an irregularity in the mode in 


(1) Pran ivm7»a t. Emperor, 8 0, 
W N.160. 

(2) Ganpai t Emperor, S K. L R. 
CS»9 Cr, L ). CCO^'i I. C. 940; Kamat 
A'aroin V. ii'mperor, 6 C. L. J, 931—5 
Ct L.J. 197-110. W.N. *79. 

. (3) Emperor v. Jtap iluhammad, 
81 B. 218. 

(4) /ii re TunbuJIah, 4 C. L. K. 939. 
t6) (Jueetr v. Ittcorj/a,2i tV.R Cr. 14. 


(8) Subbaroyar t. Empress, 19 SI 
8 at p. 5 i Empress t. Abdullah, 92 A. 
316. 

(7) ilttla Strtgh t. Crotfw. 17 Cr. L. 
3.414-35 1 C. 974-40 P. W. R. 1910 
Cr. 

16 ) JAori Loir. Emperor, 122 I.C. 
591— oral C01-A.I.1I 1930 Pat IIS— 
SI Cr. I.. llC-lod. Bui. (1930) Pat. 
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to examine a complainant before issuing process against the accused 
is not an illegality but a mere irregularity which will not vitiate tbe 
trial -in the absence of any prejudice to tbe accused(I), though there 
are authorities to the contrary aIsQ(2). 

Omission to examine the accused. — The procedure prescribed by 
this section is binding on tbe courts and the omission to comply 
with tbe provisions of that section is not a mere irregularity such as can 
be cured under this section, but is an illegality vitiating tbe 
trial(3). The question whether the non-compliance with strict provisions 
of s, 342 has caused any prejndice to tbe accused or not 
does not arise in such cases(4). Non»compliance with provisions of 
this section which are mandatory renders tbe trial null 
and void, it is not a mere irregularity that can be cured under this 
section(5). The non-compliance vitiates the trial even though the 
accused has not been preiudiced(6). But in some cases it has been beld 
that mere omission to comply with the provisions of this section will not 
vitiate a trial unless there has been a failure of justice as a result of the 
irregularity(7). 

Failure to ask accused if he wishes to further cross-examine 
prosecution witnesses. — There is a diiTerence of opinion as to whether 
the failure of tbe couit to ask the accused whether they wished to cross- 
examine tbe prosecution witnesses after the framing of the charge 


T. 816-61 I. C. 165 (1G6)— 80 Cr. L. 
J. 481; MooUhandy, Kestoomal, 16 6. 
L. R 200, Loke Nath t Sanyasi. SO 
C. 623 j Faitar Ilahman v. A6Wor 
Rnhaman, 21 0. W. N. 398 (393); 
Haladhnr t. Etnperor, 9 0. W. N. 199 ; 
Satya Cltaran v. Chairman, 8 0. W. 
N. 17. 

(1) Anil Krraia y Dadam Santra, 
1161.0.722=1929 0 175=30 Ct. L J. 
706; Phagu Shahu t. Emperor, 1 Pat. 
li. J, 6*12 1 695) ; Bharat t. Judhtstir, 
9 Pat 707=30 Cr. L J. 1050 (1058); 
Beman y, Emperor, Cr. L. J.779 = 

1 Pat L. T 349=68 I. 0 459 (460) ; 
Bhairab Chandra v. Emperor, 16 C. 
807 ; Emperor v. Bate^har, 37 A. 628. 

(2) See tbe cases id the last bat one 
note and Jitan v. Emperor, 1 Pat D 
T. 564; Mahadeo y Emperor, 27 O. 
921(921); AH Muhammad v. Croton, 

2 P.E 1012 Cr. ^ ^ ^ ^ 


B. 26=I.L.T 40Tab.l38; Laehhmon 
Singh v. Emperor, 7 Lab 664=90 I. 

C. 663=2 tab. Cas. 833=27 Cr. L. J. 
1007=A I. R. 1926 Lab. 651=27 P. I . 
R. 427 ; Hari y. Emperor, 81 N. L. B. 
19. 

(4) Kataraja Jl/’u£?a?jar v. Beta 


jS’inomont, 32 Cr. L. 7, J'?,* 

193-(1930)M.W.N.9U-A.I. R. W3‘ 
Mad, 241; Jtowther’t. Emperor^ 
I. C. 163-14 M L. J. 667-46 Uad. 
149-A. I. E 1925 Mad. 609-24 Or. ^ 

J 647; /7om Variaatioary, Emperofi 
G Pat .L T. 493 1 Baghu T. Emperor, 

5 Pat. L J. 430 ; Suraj t. Emperor, 

1 Pat. L. T. 641 i Tani y. Emperor 
20 Cr. L. J, 12=48 1. 0. 487: 
Nathy. Ala Bux,SB C. W. N. US. 
Bam Nath ▼. Emperor, 2 Pat h.i- 
549; Fatu Santalv. Emperor, 
Ii.J.147. , , n 

(6) DuTQoji y. Excite Inspector, > 
Mts, L. j. 258, Fernandez y. Emperor, 
45 B. 072 ; Haro Nath y. ■?“’ 
38 C. W. N. 119: Fatu Santai y- 
Emperor, G Pat. L. J. 147 
Bouihcr y. Emperor, 46 Jt- 4^9 
Pramatha ▼. Emperor. 60 0. 6IB. 
Maeahar y Emperor, 50 a m • 
Emperor y, Gamadi, 50 B 34 Cr 

{B)Pramatha Nath 'r- Emperor, 
60 0 618; Mozahary- Emperor, o 
O.iiB \ Bam Charan v, Emper^- 
Pat. L T 259-26 Cr. L. J. . 

G7m?Zav Croum.l'P.n iOlBOt 

(7) Gurdtal Singh y Ehola, 

O.763-10Pat L. T KG SubbaiAM^ 
Naidu y Emperor, 7 ^*“8 ■ , 

Pliant y Emperor, A. I. B 193 

113 = 9 O. W. N. JIG; Emperor r. 
Sheodot. 81 Cr. L J. 771 
Emperor, SO Bom L-, R. lOyS. 
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tbas adopted is a mere irregularity and is completely covered by this 
sectioa(l). 

Judgment prepared by Magisfrale after he ceased to have local 
yHr»sdic/io« in the local area. — Where a trying Magistrate prepares his 
judgment in a criminal trial after he has ceased to have jurisdiction in 
the local area bis judgment >s entirely without jurisdiction and is 
vitiated by an illegality which cannot be cured by invoking the pro* 
visions of this section although there is no suggestion of any actual 
failure or probable prejudice or failure of justice(2). 

Omission to record prelintittary order or reasons. — The omission 
to record preliminary order, however objectionable, is not sufficient to 
discharge the final order and is cured by the provisions of this sectiou(3) ; 
as also the omission to record in the said reasons why be is satisfied 
about the likelihood of a breach of the peace(4). 

Clause (a) . Irregularities before or during trial.— The omission 
to make the record required by the proviso to section 2S0, in passing an 
order for compensation cannot be held to amount to more than an 
omission in the judgment or other proceedings during trial(5}. 

Want of certificate required by s. 188. — The trial of a case 
without a certificate required by s. i88 is an irregularity wbicb is cured 
by this section, if no prejudice is alleged or proved(6), though there are 
authorities to the contrary aIso(7). Tbe objection as to absence of 
certificate from tbe political agent should be taken at tbe trial of tbe 
case and if it is not taken till after conviction m tbe original court, ab> 
sence of certificate is not fatal to tbe prosecutionfS 

Failure to examine complainant. — Tbe failure to comply with 
tbs provisioos of secrioo 200 ts aa irregularity wbicb, unless it has 
occasioned a miscarriage of justice, is curable by ibis sectionf^). Tbe 
only person prejudiced by such an omission ts tbe complainant and 
not the accused(lO). But in same cases it has been held that the 
omission to examine the complainant under s. 200 is a serious irregularity 
justifying interference in revision by tbe High Court(ll}. Omission 


(1) Nur Muhammad y.Etnperor, 71 

I. C.e2S-3lA. L J. 187-91 Cr.I,.J. 
173=1023 A 976. 

(2) JhinguT r. Emperor, A. I. R. 
1931 Pat. 886=12 Pat. L. T. C47-1OTI 
Cr. 0. 911=32 Cr. Ii. J 1221-131 I. C. 
615. 

(3) Mohan Lai t. Morni, A. I. It. 
1933 Pcsb. 6S-11S I. C. 6C8-SlCr L. 

J. USB. 

(1) Emperor v. Narsingdat, SO N. 
H B. SIX. 

fS) Kalla Eamudu y, Eanpati, 9 
Weir 711. 

(6) Shimtir Khanr. Emmets, 85 P. 


(8) ialeh Din v. Emperor, 1 P. B. 
Cr. P. 0.— 133. 


J003 Ct.teSl P. L. R. 1902; Shamir 
Kltan T Emp)ess, 35 P. B. 1886 Cr. 

(9) Chiragn Dinr Croicn, 4 I^ib. 
869-70 I C. 169-=25 Cr. L. J. 1S9-A. 

I. R. (1921) Irtb. 253 : Emperor t. 
Jialdexco. 66 A 83; Maliappa Goun- 
dan ▼. J^rnreroTi h 1. U. 19i8 61. 
1235-23 L. W. 621=115 1. C. 212=1. 
Uad. Cr. Cas 817; ^Voyya v. Sobaga, 
4 MjB. L. j. 137 ; BaUoo t. Emperor, 
CO. W, N. 810; Empress t. J/onu, 11 
U. 413; Emperor r. Kga Pa Kan, 20 

J. a 401=1 17. a B. (iyi3) 1C2—11 O, 
I». J. 420; Ambayara v. I'aehamuthu, 
19L,W. 161. 

(10) Ambayara t. PaehamutKu, 19 
U \V. 461. 
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section and does cot vitiate tbe tnal{l). The trial will, however, be 
invalid if a portion of tbe trial which consists in tbe taking of additional 
evidence takes place after the discharge of tbe Assessors(2). 

Infringement of s. 162. — ^Tbe infringement of the provisions of 
s. 162 is an irregularity which can be cured under this section if it has 
not occasioned a failure of jastice(3). 

Omission to read over deposition to witness.—Omission to read 
over to each witness bis deposition tti accordance with the provisions of 
s. 360 does not vitiate tbe trial if tbe accused has not been prejudiced(4), 
though there are authorities to tbe contrary a1so(5). 

Omission to record reason for granting pardon. — Omission to 
record the reasons for graotioga pardon under section 337 (l) (<r) is a 
mere irregularity which would be cured by this section where no pre- 
judice has been caused tbereby(6}. 

Omission to translate English deposition of witnesses.— Omission 
to translate depositions of wiioesses gives iu English- is a mere irregu- 
larity which can be cured by this section( 7 ). 

Irregularity in conducting inquiry. An irregularity in tbe coo- 

duct of an inquiry, even though su/Bciently serious to induce the High 

Court to annul a comraitmeot, is not sufficient to justify the annul- 
ment of tbe trial after tbe commitment bad beeo made and a trial 
had upon it, unless the irregularity has caused a failure of justice by pre- 
judicing tbe accused in hts defencefS). 

Failure to record memo of local Inspection.— A failure to record 
a memorandum of a local lospectioo under section i39>B is an irregu- 
larity which does not vitiate tbe whole proceedings unless it has 
occasioned a failure of justice by prejudicing the accused(9). 

Omission to conduct Inquiry by Magistrate himself.- A M9e>s* 

trate id proceedings under s. 135 has no jurisdiction to make over the 

inquiry under s. 139-A to auy Magistrate subordinate to him* 
omission to conduct it himself is an irregularity incurable by 
this section(lO). 

Absence of commitment. — The absence of commitment is 
in substance, not in form, and therefore not covered by this seclionliH- 


(1) Eallu T. Ba$h{Tuddin, 63 A. 
172-82 Cr. L J. 372-15P I. 0. 269; 
Sonhatha ▼. Bislwanath, 32 Cr 1, J. 
8es=j29 I. 0. 265=l93t A. 2. 

(2) En^press'*- Itatn Lot, A.IZS 
t3J Nur Muhammad v Smperor, 

A. I. E. 1930 B. 695-82 Bom. KB 
1279-64 B 934-1291. 0. 156. 

(4) Abdul Rahman v. Emperor, 
5 Rang. 63=100 I. 0. 227-1927 

P. 0. 44-31 • 0. W. N 271=23 
Cr. K 3. 259; Jagwa r. Emperor, 5 
Pat 63 ; Fatxar v. Emperor, 31 O. W. 
N. 691 = 28 Cr. L.J. 781-1927 C 675. 

(6) iffroXfll V. X’fnperor,53 C ISO—' 
28 C. W. N. 963 ; Haronath r. Sonai' 
niia, 28 C. W. N. 119-S8 C. L. J.281- 
35 Cr.L. 3 289. 


(6) Emperor v. Duhhu, 120 
1S6=A. I. H.1939 A 321=37 A. B. «>• 
327-=SO I r. L. J 1167. .. , „ 

, i:(\ InreAnnax Exrappa. 125 
253c(lS29) M. W. K. 608=A I » 

11.166-31 L. w. see. _ „ „ , 

18) Jamshedji, Bom. B C. ®®.; 
182on881 cited m Annadhurai 
Cr. P. C. 1918 Ed p 1669. But «« 
Adoo V. Emperor, 18 B 3. 62 . 

(9) Emperor ». Raghunandan 
Prasad, 63 A. 706, 

-(10) Inasaddar AH'!- I 

R 1929 C 813-60 r. L J. 291='«2< I. 


C. 491=34 C. W. N 238. 

(il) Short na'r. ^Empress, 42 I’.R 
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vitiates the whole proceedings. In some cases it has been held that the 
provisions of s. 256 are imperative and the omission to follow the section 
usually involves remand and retrial of the case from the point of the 
drawing of the charge(l). In others it has been held that the provisions 
of section 256 are not provisions relating to the mode of trial and 
failure to follow those provisions strictly amounts to not more than an 
irregularity in procedure, and would not be a ground for setting aside 
the conviction unless the irregnlarity has occasioned a failure of 
iustice(2). 

Omission to state particulars of offence to accused. — The state* 
meot of the particulars to the accused, and questioning him if he has 
any cause to show, under s. 242, is a material and inseparable part of 
the procedure in the trial of a summons case, and non-compliance there- 
with is an illegality as to the mode of trial which vitiates the con- 
victioD(3). 

Omission to inform accused of his right to be fried before 
another Magistrate.^Tbe failure to inform the accused of his tight to 
be tried before another Magistrate is not a mere irregularity that can be 
cored by this section but an illegality that vitiates the trial(4). 

Omission to examine witness. — Omission to examine a pnbli^ 
servant in regard to the yadast or letter requesting the Magistrate 
to take action against the accused Is only an irregnlarity of pro* 
cedure(5}. 

Examination of prosecution witness after close of defence.-^ 
Altbongh It is irregular to allow a witness to be examined on behalf of 
the prosecution after the accused has m^de bis defence, when the 
witness is not a witness to contradict any new case set up by the 
prisoner yet. if the prisoner has bad full notice of the evidence which 
was to be given by such witness and made bis defence in allusion to the 
evidence of the witness the irregularity is not sufficient to vitiate the 
proceedings, but will be covered by this sectioD(6}. 

Irregularity in recording evidence. — The recording of evidence in 
a language which is not the language of the court is not merely an 
irregularity but an illegality which vitiates the trial(7}. But in some 
cases It has been held that omission to record the evidence in the mode 
prescribed by this section is only a mere irregularity curable under this 


( 1 ) j^ooZa T Crotrrii 11 P. R. 191* 
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(1) Narain Dcuz t. £mperor, 6 A. 
I. «r. B, 205. 
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(*M). 

{6) Quetn Y. Sham Kishore, 13 IV. 
R.Lr. 3C. 

(7) Janhi Prasad r. Emptror, 19 
Cr. i,. J. 235-13 1. U 821: 
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unameaded s. 537 was omitted by s. 148, Act 18 of 1923 io conse* 
guence of the amendmeot made in s. 195. A prosecution for an ofTence 
under sections 30 and 65 of the Stamp Act cannot be validly initiated 
without the sanction of the Collector, and the defect in the initiatioii 
of a prosecution, without such sanction cannot be cured by obtaining 
the necessary sanction at a subsequent stage of the proceediDgs(l). It 
is absolutely essential to obtain the previous sanction of the registration 
authorities, for the prosecution of the accused under s. 83 of the Act 
and the prosecution without permission is illegal and contrary to 
the provisions of that section. And neither subsequent sanction nor 
s. 532 or s. 537 will cure the defect of want of such pern]issioD(2). 
The absence of the sanction of the High Court, required by section 339, 
sub-section (3), to a prosecutiou for giving false evidence in respect of 
a statement made by a person who has accepted a tender of pardoo, is 
an illegality which invalidates the trial(3}. A court cannot take cog- 
nizance of an offence under s. 467, Penal Code, without a complaint as 
required by s. 195(c}. Want of sanction or complaint under s, 195, 
vitiates the whole proceedings and the defect is not cured by (bis sec- 
tion(4). When a charge of disobedience is tried by the Magistrate whose 
order has been disobeyed it may be presumed that be has sanctioned the 
prosecution under s, 195 or section 476 and, in acy case, the want of 
sanction In such a case, is an irregularity which is effectively cured by 
this sectioo(5}« Failure to record a separate order for sanction to 
prosecute as cootemplated by section 476 and its inclusion in the 
complaint is a trifling irregularity curable under this sect!on(6). An 
irregularity in a saoction, as required by section 314 of the U.^ P< 
Municipalities Act, cannot be cured by the provisions of this section, 
which are not applicable to the saoction under section 314 of the 
U. P. Municipalities Act(7). 

Clause (<i): Misdirection in charging the Jury. — The expression 
'misdirection as used io the Code, includes not only an error in laying 
down the law by ftrbich the Jury are to be guided, but also an error m 
summing up the evidence(8). Merely telling the Jury that there are 


(1) Jlamjitcan v. Lachhmi, 104 I, 
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Misreception of evidence. — Misreception of a piece of evidence 
which IS inadmissible but which has very little weight does not 
vitiate the trial(l). 

Irregularity in procedure. — If in conducting a trial a Judge 
adopts a procedure which is unauthorized, it would amount to a violation 
of law, which cannot be cured under this section(2). Omission to 
follow the procedure prescribed by ss. 190 (c) and 191 is an irregularity 
which cannot be cured by this sectionO). The failure of the Magis- 
trate to follow the procedure enjoined by s. 137 (l) vitiates his order(4). 

Treating evidence in one case as evidence in counter or cross- 
case. — Where evidence in one case was treated as the evidence in the 
counter or cross case, the procedure is illegal and not curable under 
this section(S) 

Irregularity in selecting Assessors — The Assessors must be 
chosen from the persons summoned to act as such. The Judge is not 
competent to select any one to act as an Assessor who has not been 
summoned under s. 326 or 327. Where out of several persons summoned 
the Judge selected only one, and he selected two other persons at 
random from the persons present in coart, it was held that the trial was 
illegal, and section 537 would not apply to such a case(6). 

Trial with less than prescribed number of Assessors.-'Wbere a 
trial is commenced and held throughout with less than the minimum 
number of Assessors prescribed by law, the court is not properly coo* 
stituted and this section does not apply(7). 

Irregularity in selecting Jurors.— Where owing to the fact that 
ooly three Jurors attended the court the Judge summoned Jurors from 
among the residents of the town on the day fixed for trial it was held 
that this was a serious irregularity which could not be cured by this 
sectian(8). Where the Judge, iustead of bearing and deciding objection, 
proceeded to exempt some of the persons present merely on their own 
representations, the procedure was irregular and the irregularity could 
not be cured by s. 537(9). 

Delay in taking proceedings.— -Where a Magistrate in whose pre- 
sence contempt was committed took cognizance of the offence imme- 
diately, but in order to give the 'accused an opportunity of showing 
cause, postponed his final order for some days,— /lefd that such action, 
though it might be irregular, was not illegal, 'and, as’tbe accused had 
not been in any way prejudiced, was covered by this sectionflO). 

Want of, or any irregularity in, sanction.— Cl. (6) of the old 
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shifted on him under s. 114 and that unless be proved affirmatively that 
he acquired the property lawfully the Jury roust convict him(I). 

Failure lo point out as to irrelevancy of confessions, — Where 
a Session Judge in bis charge to Jury made no reference to 
the relevancy otherwise of a confession made to a village 
Magistrate on inducement, but merely told the Jury that if the confes* 
sion was true it was enough to warrant the conviction of the accnsed, 
it was held to be a material and important misdirection likely to lead to 
an erroneous verdict(2). It is a misdirection to tell the Jury 
generally that confessions to the police if followed by the production of 
stolen property are admissible, without more ; omission to point out 
that such confessions are only admissible in so far as they relate 
distinctly to the fact thereby discovered vitiates the trial(3}. 

Omission to direct the Jury upon the evidentiary value of o 
retracted confession, — The omission to direct the Jury that a retracted 
confession should have practically no weight as against a person other 
than the maker, and that the very fullest corroboration was necessary, 
for more than was required for the sworn testimony of so accomplice 
on oath, held to be a serious misdirectioD(4}. 

Omission to caution Jury to accept the uncorroborated testi- 
mony of accomplice. — The omission to caution the Jury not to accept 
the uncorroborated testimony of an accomplice has been held to amonnt 
to a misdirection(3). 

Omissions amounting to misdirections.—'An omission to poiof 
out to the Jury the absence of evidence material to the case of the 
prosecution is a misdirect(OD{6) ; so also an omission to give aid to the 
Jury in the arrangement of facts(7). But omission to enter into details 
regarding the identification of stolen property does not amount to 
misdirection(8). But omission to give any direction to the Jury as 
to bow they should treat, and what weight they should give to the 
evidence of an accused person against his co-accused amoants to m>s- 
■ directioa(9}. 

Improper admission or rejection of evidence.— The words ' in 
any case ” in s. 167 of the Evidence Act, are wide enough and include 
criminal trials by Jury. The English Law with reference to the 
granting of new trials wbeu evidence has beenimproperlyadmitted,- 
does not apply to India. Where part of the evidence which has been 

allowed to go to the Jury is held lo'.be inadmissible, itis open to the 

High Court in appeal either to uphold the verdict upon the remaioiDg 


(1) Bhutnath v. Emperor, A I, B. 
19310 617=83 Or, r,. J. 40=134 I. C. 
1071=35 0. W.N. 291 = 1931 Cr.C. fOl. 

(2) Thandraya's. Emperor, 

(3) Aehhabha t. Emperor, 16 II, I*. 
J. 250, 

(4) Semanta v. Emperor, 47 C. 46- 


36 Or. li. J. 1037-87 I. C. 925-1935 

(6) Queen r, Gonga Govind, 23 W. 

(7) Queen r, Itam Gopal, 10 W. B. 

(8) Queen v. Madhub MaJ, 1 

(9) Bikram Alir. Emperor. 12t 
66-50 0. h. J. 467-A. I. B. I93o 0 
139=31 Or, L. J. eiO-Ind. Bol, (19303 
CmL‘ 386—57 Cal, 801=(l930) Or, Cm. 
199, 
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material discrepancies without telling them anything about the dis* 
crepancies is a misdirection(l). An omisslou in the charge to bring to 
the notice of the Jury important points in favour of the defence, which, 
if believed, would entitle the accused to an acquittal constitutes mis- 
direction(2). In order to constitute misdirection, the point omitted 
■ ■ 0 refer to it renders the 

the question of title in a 
A conviction obtained 
cause the charge to the 
Jury was not happily expressed or there was misdirection in the charge, 
if otherwise there has been no failure of justice, section 537((f] would 
cover such a case(5]. 

OmtssioH to explain ihe /aw.— The omission to explain the law to 
the Jury amounts to a misdirection. Some statement should appear on 
the record of a trial by Jury to show that the law bearing on the 
charges has been explained to the Jury(6). A Judge is bound to explain 
the law to the Jury with clearness and distinctness and failure to do so 
ptejndices the triaK?). Failure of the Judge to inform Jury the neces- 
sary ingridients of the offeoces under sections 3&0 and 467 of the Indian 
Penal Code will seriously prejudice the accused(8). Where in a charge 
of dacoity. the Judge said to (be Jury ‘‘the accused are charged witbda- 
coity : dacoity is committed when any number of persons not less than five 
coojaintly committed robbery", but did not explain to the Jury what is 


Omission to explain to toe jury toe uiuereoce Detweeo murder aod 
culpable homicide, or to tell (hem under what view of the facts the 
accused ought to be convicted of murder or culpable homicide or to be 
acquitted, is a misdirectian(tO). The total absence of direction by the 
presiding Judge as to the law cannot be cured under this sectionfll). 

Wrong explanation as to presumption under s. 114 . — Where in his 
charge to the Jury the Judge told the Jury that since the stolen goods 
had been found in the possession of the accused the onus of proof 


(1) Enayot Sutain v. Emperor, C 
A. l.Cr.B 3M=A.I. B. 1026 A. 752=* 
aSA.L. 3. 33-90 I.O. 47-7 UR A. 
Ct. 167. 

(2) Abdul At\» y. Emperor, 1931 
Hag. 91-119 I. C IIT^SOH. 1.. B 363; 


U. _ 

(6) Hooper V. Emperor, 31 I. Cv CSC 
-13 A. U 3. 149-11 Cr. L. 3. 638. 

(G) liiru V. Emperor, 95 0. 561; 
». iimpn-or, S r. W. H- 181—95 

U. 736. 


(7) jS'mperor T. J(rai/, A.I.B. 1030 
A. Sl-SCr.Law, All 80-1929 A.L.3. 
I36t**81 Cr. L.3. 33-120 I. C. 261. 

(6) Ibid. 

(9) ilari Volayan t. Emperor, SO 
U.41; Naxcab Altr Emperor, 110. 
L.J. 315-25 Cr. L. 3. 1129 
(10) Hla Gyif. Emperor, 3 L D B. 
75. Failara to explaia esceptloos 
■moaots to misdirection: Jahur y. Em- 
peror, 30 C. W. N. 912 = A. I. E 192C 
O. U07 s 45 C. L. 3. 20-03 I aril* 27 
Cr.L 3 1103; Emperor ▼ Muham- 
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errooeous iaspite of the mtsdirectioQ. But a grave omission on the 
part of the trial Judge to direct the Jury on a valid point cannot be 
made good merely by counsel's calling attention to it at the termina- 
tion of the summing up(l). A Magistrate acts irregularly in specify- 
ing three distinct offences in one bead of charge but such an irregu- 
larity is not a ground for retrial unless it has occasioned a failure of 
justice(2). 

Non-direction.~-Mere non-direction is not necessarily misdirection, 
those who allege misdirection must show that sometbiog wrong was 
said or that something was said which would make wrong that which 
was left to be understood. Non-direction when it consists In omission 
to put the material facts or to put defence to the Jury is sufficient 
to cause the court to quash the conviction, if the court comes to the 
conclusion that it is reasonably probable that verdict of the Jury was 
affected thereby(3). 

Failure of justice. — The provisions in this section are not provi- 
sioDS relating to the modH of trial, and failure to follow those provi- 
sions strictly amounts to do more than an irregularity in procedure, 
and would not be a ground for setting aside the conviction, unless 
the irregularity has occasioned a failure of justicefl). The breach of a 
mandatory provision of the Code does not nece.sarily amount to such 
an illegality as vitiates the whole trial or proceediDg5(5}. In this case 
a mandatory provision had been broken. But their Lordships of the 
Privy Couocii held nevertheless that it was merely an irregularity 
which was curable under s. 537 of the Code as no failure of justice 
had been occasioned and the accused bad not been in any way prejudicedi 
The sole criterion given by this section is whether the accused person 
has been prejudiced or not. The object of procedure is to enable the 
court to do justice, but if inspite of even a total disregard of the 
rules of procedure, justice has been done, there would exist no neces- 
sity for setting aside the fiaal order which is just and correct simply 
because the procedure adopted was wroDg(6). In veiw of the Privy 
Council ruling it is no longer open to a High Court to bold that this 
section will not apply when there has been a breach of a mandatory 
provision of procedure, on the ground that such a breach is an 


(1) Padam Prasad v Emperor, 33 
0. W. N. 1121-50 C L. J. 106-30 C 
L.J 993. 

(2) Baehchu v Piyara, 101 T 0. 
185 - 28 Or. L, J. 409-1917 O. 235-4 
0. W. N. 341. 

(3) Emperor Barendra, 81 I. C. 
353=28 0. W. N. 170-98 C. D. J 411= 
25 Or L. J. 817— A. I. R. 1924 C, 257 P. 
B. : Ekanath v. Emperor. 1 Pat. Zi. 
J. 317-17 Of. L J. 353=35 1.0.657. 

(4) Emperor^. Uhajju, 49 A, S16— 
23 Or. L. J.22g-L. R. 8 A. 37 Or =1927 
A 217-99 I. 0. 1029 - 25 A, L. J, 111 ; 
Ohasiti v. Emperor, 6 Lah. 554 ; 
Ookaran ▼. Emperor, 137 7.0.684— 
9 0. W. N 334-31 Or. L. J. 506-1932 
Cf. 0. 405»A. 7. R. 1932 Q. ; Shro- 


wan T, Rajeshwar, lOS I. 0. 439-A. 
I. R. 1928 Nag. 135-29 Or. L. J. 384 ; 
Ohanshamdas v. Emperor, A. I.B. 
1913 8. 135=1933 Or. C. 333-147 I. C. 


(6) Abdal Rakmnn v Emperor, 5 
Rang. 63— 54 r A. 96— 100 1. 0 927 -A. 
I.R 1927 P. a 44-28 Cr. r- J. 281- 
310 W.N. 271-26 A L.J. 117-(1937) 
M. W. N. 103 -38 M. L. T. 61=8 Pat L. 
T. 155=4 O W. N. 283-G Bur L J. 
66=»52 M. D. J. 685-29 Bom. L B 813 
-43 0. L.J. 441 P.C, 
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evidence on the record, or to quash the verdict aod order a new trial(l). 
When a misdirection is established, the High Court is not bound in all 
cases to order a retrial, except where it thinks that a diGTereot verdict 
is possible on any view of the evidence, and the High Court can go 
into the evidence to satisfy itself whether a different verdict is possible 
on any view of the case(2). But reception of inadmissible evidence 
by the Judge and bis failure to warn the Jury against considering 
such evidence amounts to misdirection, which vitiates the whole 
proceedings(3). 

Misdirection in respect of common object.— Where, on a charge 
under s. 149 of the Penal Code, the prosecution alleged a certain 
common object, but the Judge amended the charge and added an 
alternative common object considering, possibly, that the common 
object alleged by the prosecution might be considered not 
to have been proved, and where it was found that it was 
impossible to say whether the Jury intended to 6od that the accused 
acted with the common object alleged by the prosecution, or with that 
inserted in the charge by the Judge or with both, or some with one and 
some with other, it was held that the Judge bad misdirected the Jury 
and the conviction should i)e set aside(4). 

Effect of misdirection. — This section does not authorise the High 
Court, m cases where it hnds that the lower court has misdirected the 
Jury, to go into the evidence aod to decide upon the fact whether or not 
the accused have been tightly convicted. The only course it can adopt 
is to direct a re*(rial(5}. In some cases, however, it has been held that 
the High Court is not bound io all cases to order a re^trial, except 
where it tbiuks that a different verdict is possible on any view of the 
evidence, aod the High Court can go into the evidence to satisfy itself 
whether a different verdict is possible on any view of the case(6). 
A misdirection does not justify a reversal of the verdict of the Jury 
unless the misdirection has in fact occasioned a failure of justice!?). 
Unless there is a material mistake of law or misdirection in the charge, 
the verdict will not be set aside(8). In Emperor v. Naimaddt[9) the 
High Court did not set aside the verdict bolding that it was not 
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(3) Empress t Smither, SC M. 1; 
Elahee Euksh t. Queen, 6 W. B Cr. 
80 ; Cf. Hatdar Khan v. Empress, 31 
0 965 ; Ali Fahir s. Emperor, 35 O. 
330 


101^33 Cr. L. ?. 91 ; Emperor, t. 


Panehkoure, 62 C. 67«*29 0. W. N. 800 
oSC Cr. Ii. J. 753=85 I. 0.4U=1935 
0. 687 ; Kutuhuddinr, Emperor, 1926 
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<4) Wafadar Klian^ Emperor, 

C. 935. 
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(7) Supt. and Eememi of Legal 
affoirs t. Sundar, 23 G WJJ. 

5S9: liamdas y. Emperor, 8 P*t. Slls 
30C* UJ. 721=10 P»t I*. T. 409-1171. 
0. 173-A. I. R. 1929 Pat. 313. 

IS) In re ifuUimayandi, 45 U.L. J. 
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sedition i$ defective if it does not set out the speeches or the passages 
so the speeches which the prosecution aileges to be seditious, but this 
defect does not vitiate the charge; especially where no objection is 
taken by the accused till a very late stage in the proceedings and be is 
not misled by the omission and no failure of justice has been 
occasioned by such omissionCl). 

538 . No attachment made under this Code shall 
Attachment not be deemed unlawful, nor shall any per- 
iUfigainoidisttainer gon making the same be deemed a 
feet or want oi form trespasser, On account of any defect or 
in proceedings. Want of form in the summons, conviction, 
writ of attachment or other proceedings relating thereto. 

The word " attachment'* has been substituted for the word "dis- 
tress " by s. 149 of Act XVIII of 1923. 


(1) 7f» r# Subramania Sita, 8 tT. L. T. 1“9 Cr. L, J. 1P3, 
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illegalitjr and cot a mere irregQlarity(l). Omission to state the name 
of the prosecntor or the particulars of the offence in the summons or 
a delay in the filing of the complaint or the bearing of the case within 
less than seven days from the data of the service of summons, would 
certainly be an irregularity but that alone is not sufficient to make the 
conviction illegal, unless such omission, eirot or ixiegulatily has in fact 
occasioned a failure of justica(2). This section protects errors, omis* 
sioDS or irregularities in a charge from interference on appeal or 
revision unless such error, omission or icreguiatity has in fact occasioned 
a failure of justice(3). Each evasion of the toll is a separate act 
and where the complaint mentions six offences the accused is presum* 
ably tried for all those six offences and one sentence is imposed, the 
conviction is bad as contravening the provisions of s. 234 ; and 
the irregularity cannot be regarded as one not material and not having 
prejudiced the accused at the trial(4}. Where an application under 
s. 526 (8) is made, the question whether there is or is not good ground 
upon which the Chief Court might order a transfer is not a question for 
the trial Judge himself. The section gives him no discretion It is impera* 
tive. The application having been made it was bis dnty to adjourn 
the case for a reasonable time, and any proceedings taken thereafter 
would be unwarranted by law. And where such irregularity is 
not devoid of any probability of failure of justice, this section 
will not justify the subsequent proceedings being takeD(5). Where 
a complaint is dismissed under s. 203. no fresh proceedings upon a new 
complaint on the same facts can be taken unless the order of dismissal 
U set aside to tbe maoner provided by s. 203 by a competent authority. 
If such proceediags are instituted without setting aside tbe order of dis- 
missal, tbe defect caouot be cured by this sectioo(6). 

*/« /ocf’.— These words have beeo added to emphasize tbe reality 
of tbe requirement that no failure of justice has been occasioned(7}. 

Explanation — In considering whether tbe defect in a charge has 
occasioned a failure of justice, regard must be bad to tbe time when 
tbe objection to it was taken(8). Tbe objection as to tbe frame of 
charge should be raised at an early s!age(9). Although tbe wording 
of a charge may be very obscure or even meaningless, yet if the 
accused and his advocate are all along aware what tbe actual charge 
is and no injustice has resulted, the irregularity is cured under tbe 
provisions of this section. Where an advocate has bad opportunities 
to object to tbe wording of a charge, it is too late to raise such an 
objection only in bis concludiog address at tbe trial(lO). A charge of 


* I.B. 1935 B. 97 

(6) jVifrofan v. Jogesh, 23 0. 963 ; 
cL Jhamandas ▼. Emperor, 19 Cr. L. 

- • J.S90-10 i.aeie. 

(7) Gangadhar v. Smperor, 43 C. 
173 tl77)=20 0. W. N. 63. 

• (8) Chidambaram t. Amperor. S3 


8 liftog 23 ; C^i(/am6<jram 

• peror, 83 M. J. 
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539-A. (1) When any application is made to any 
Affidavit in proof court in the course of any inquiry, trial or 
of conduct of public other proceeding under this Code, and 
servant. allegations are made therein respecting 

any public servant, the applicant may give evidence of 
the facts alleged in the application by affidavit, and the 
court may, if it thinks fib, order that evidence relating to 
such facts be so given. 

An affidavit to be used before any court other than a 
High Court under this section may be sworn or affirmed 
in the manner prescribed in section 639, or before any 
Magistrate. 

Affidavits under this section shall be confined to, 
and shall state separately, such facts as the deponent is 
able to prove from his own knowledge and such facts as 
he has reasonable grounds to believe to be true, and, 
in the latter case, the deponent shall clearly state tho 
grounds of such belief. 

(2) The court may order any scandalous and 
irrelevant matter in an affidavit to be struck out or 
amended. 

This section bas been enacted io the year 1923. The followiag is 
tbeStatenieot of Objects acd Reasons appended to tbe Bill : " This new 
section is intended to discourage tbe making of false aod scandalous 
statements in petitions filed before tbe courts, if such petition seeks to 
impugn the action of subordinate authorities. " 

Courts and persons before whom affidavit may be sworn. — An 
affidavit may be sworn or affirmed in tbe manner prescribed by s. 539, 
or before any Magistrate. An affidavit sworn before a Bench Magistrate 
in Sind is one sworn before a proper person under section 539 according 
’to the rules of the Sind Judicial Commissioner’s Court(l). But a Nazif 
of a Subordinate Judge's Court has no autbority to admiuister an oath 
for the purpose of an affidavit or statement to be used in a criminal 
court and a statement made in an affidavit sworn before him for being 
used in a Magistrate’s court cannot, therefore, sustain a conviction under 
sec. 193, penal Code(2). 

Prosecution for perjury. — This section applies to any person who 
chooses to make allegations respecting a pnblicservant and in support of 
those allegations swears an affidavit. There is nothing to show that the 
section does not apply to an accused person, and if be swears a false 


(1) Emperor v. Kundant 00 I. 0. 
600s28Cr.L J. 103 -1927 8. »2S. 

(2) Qanpat Devaji v. Emperor, 116 


I. 0. 248-»1920 B. 130-2 Cf. U*. 
231-31 Boro. Ii. R. 141=1930 Bom. ISO 
—30 Cr. L, J. 093 



S. 5139.1 


MISCELIJIWEOCS 


1965 


CHAPTER XLVI 

MISCELLANEOUS 

539 . Affidavits and affirmations to be used before 
Courts and ct Couft or any officer of such 

sons'^beforT Tvh^Dm coiut may be swofu and affirmed befoje 
affidavits may bo fuchcouil Or tlio Clork of the Crown, or 
any Commissioner or other person 
appointed by sucli court for that purpose, or any Judge, 
or any Commissioner for taking affidavits in any court of 
record in Britisli India, or any Commissioner to 
administer oaths in England or Ireland, or any Magis- 
trate authorised to take affidavits or affirmations in 
Scotland. 

Courts and persons before whom affidavits may be sworn.-~ 
This section states before which officers affidavits to be used io a High 
Court are to be affiimed. Under this sectioo an affidavit caoBOt be 
affirmed before a Magistratefl). A Magistrate is a Judge ooly when 
be IS exercisiog jurisdiction id a suit or in a proceeding. Therefore, an 
affidavit sworn before bim in connection with a case when be has cot the 
eeistn of the case, cannot be used in the High Court(2). Section 139 
of the Civil Procedure Code allows affidavits to be affirmed before a 
Magistrate and an affidavit which has been affirmed before a Deputy 
Magistrate in tbe mofussil may be used iu a civil proceediDg(3). 
Affidavits sworu before a Presidency Magistrate of Calcutta are sot 
admissible in tbe Patna High Court(4). 

Contents of affidavit. — An affidavit must contain nothing but 
bare facts known to tbe person who makes tbe affidavit either personally 
or upon information from a source which he believes to be a correct 
source and one on which reliance can be placed. As human beings are' 
liable to make mistakes in reciting facts, tbe law requires that tbe con. 


them will take proper care to see that tbe provisions of tbe law are doly 
cairried out(5). 


U) hire htcar Vhufider, ll 0. C63. 
li) llam Clu.vdra v. Lvtpftor, 27 
Cr L J. 40!#“93 I. C. 9C3«5 Pst. 110 = 
7 Pat. I- T. 801=A. 1. H (19;6) Pst, 
211 

13) Dinolundhu v. llutTimutty, 8 
P. W. N. xl 


(4) Bn. Ity Co. t. 2Ia1chul, 27 Cr. L. 
3.313=02 1 C eOT-A. I, B. 1923 Psl. 
785-1926 Ps* 74=7 Pat. L. T. 843. 

(5) EntF’.ror ?. ifor.pa/. CCA 13(16) 
— 3il.C. f40-llA.L.j 9SG=16Cr.l. 
J. 161. 
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appreciatiDg tbe evidence given at tba trial, and that in the case of trial 
by Jury or with Assessors, the Judge should only view if the Jury or 
Assessors do tbe same under sec. 293. We also think that notice should 
be given to the parties of the intention of tbe Judge or Magistrate to 
visit tbe locus. We would also provide that the memorandum to ha 
made by the Judge or Magistrate shall form part of tbe record of the 
case, and that a copy of it may be furnished to both sides.” 

Local Inspection. — This section only embodies an already recog* 
nized rule. A Magistrate may inspect tbe place of the occurrence of 'an 
otfence in cases where be cannot follow, or understand tbe evidence 
without seeing the features of tbe land and be does not, merely by doing 
so, disqualify himself from trying the case. But every possible pre- 
caution should be taken that the inspection is only a view of tbe local 
features, and an immediate report of what be has seen should he placed 
on the, record and laid open; to 'the scrutiny of the parties(l]. The 
Magistrate can use the testimony of bis own senses to test tbe veracity 
of tbe witnesses before him as regards the features of the locality, but 
be cannot import into tbe case other matters or facts which be has hitn* 
self observed(2). A local inspection by a Magistrate must be held 
sparingly, and the danger of such local inspection is intensified when one 
or both of the parties are absent at tbe time of tbe local ia5pectioo(3/< 
A Magistrate when makiog ao inspection of the scene of offence, should 
invariably be accompained by .both tbe parties or their pleaders,’ who 
should draw bis attention to facts if they choose and thus prevent him 
from drawing wrong infereoces(4). A Magistrate is entitl^ to inspect 
a place in order to understand -the evidence. But if be receives an 
impressiou which is in favour of one side or tbe other, be should give an 
opportunity to tbe side against which be forms an impression to explain 
aWay, if possible, the impression created iu his mind by tba inspectioo- 
If iustead of doing this, be allows tbe impression to greatly weigh in his 
mind in considering the evidence and convicts tbe accused, the convic* 
tion must be set aside in revi5ioa(5). 

Object of local inspection. — Tbe object of a local inspection is to 
allow the Magistrate properly to appreciate the evidence given^ at tbe 
inquiry or trial and not for the purpose of the Magistrate becoming the 
principal witness m the case on a question of fact(6). A local inspection 
by a Magistrate is only permitted by this section for the purpose or 
properly appreciating tbe evidence in tbe case and cannot take the 
of evidence itse]f(7). Where a Magistrate held a local inquiry and used 
his local inquiry not for the purpose of understanding the evidence only 
but, as appeared clearly on tbe face of bis Judgment, for the purpose ot 


(I) Sabbon Shezh ?. Emperor, 37 C. 
810. 

(3) Ibid 

(8) Itam Sahai t . Dicarka Singh, 
61 1. 0. 713 = 1 Pat. 1. T. 803-82 Cr, L. 
3.41^. 

(1) Empress V. Chauhasappa, Ent. 
Un. Cr, Cas 661 : Alamkan t. Em- 
'press, 19 M. 2C3 (8CC); Itt re 
Krtthnappa, i Weir 727. 


(6) KaderBateha v. EmFeror, bi 
M. li. J. 442=(192® M. W.N.69- 27 I>. 
W. 664-A. I. R. 1926 M. 191 ■'20 Ct I- 
7.869-109 1 0.668 

16 ) Jou-ala Singh 

I.aica-A.I B. 1938I-a*»- 479-10** 
t.Cr E 435=29 Cr. L. J. 719. 

(7) Ttrhha ?. Nanai. 40 A. 
[.f.871=28Cr. L. 7. 291=26 A. U *• 
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affidavit be is liable to be prosecuted for periury(l). A person who in 
an affidavit Bled under this section, makes a false statement as of a fact 
within his personal knowledge can be convicted of an rffence under 
sec. 199 Penal Code, even though he has not separately stated in the 
affidavit facts which are within his personal knowledge and facts which 
are merely believed by him to be true as required by this secti0(>(2). 
A person making a false statement in an affidavit Bled in support 
of an application for transfer of a criminal case as required by the 
provisions of section 526 (4), is guilty of an offence under section 
191 of the Penal Code(3). A person swearing an affidavit in support 
of an application under section 429 as required by this section and the 
rules of the court of the Judicial Commissioner of Sind, renders himself 
liable to prosecution for false statements made tberelD(4]. 

539‘B. (1) Any Judge or Magistrate may, at any 
_ stage of any inquiry, trial or other pro- 

ca inspee ion. ceeding, after due notice to the parties, 
visit and inspect any place in which an offence is alleged 
to have been committed, or any other place which it is 
in his opinion necessary to view for the purpose of pro- 
perly appreciating the evidence given at such inquiry or 
trial, and shall without unnecessary delay record a 
memorandum of any relevant facts observed at such 
inspection. 

(2) Such memorandum shall form part of the record 
of the case. If the public prosecutor, complainant or 
accused so desires, a copy of the Memoran dum shall be 
furnished to him free of cost : 

Provided that in the case of a trial by Jury or with 
the aid of Assessors, the Judge shall not act under this 
section unless such Jury or Assessors are also allowed a 
view under section 293. 

This section has been enacted by Act XVIII of 1923. In tbs 
Statement of Objects and Reasons the following note occurs : “ This 
section is inserted definitely presctibing that any Judge or Magistrate 
may, at any stage of any inquiry or trial, visit and iospect any place 
connected with the occurrence, subject to his recording a note of inspec- 
tion.” The Select Committee to whom tbe Bill was referred approved of 
It in the following terms ; " We are of opinion that the Judge or Magis- 
trate shall view the focus quo only for the purpose of properly 


(!) Badri Prasad v Jagmman, 66 
A Itl-A 1 U 1'1S3 A 4‘«=-gOA L J. 
lOJG-U L R. A.Cr 3-1933 Cr. O. £3 = 
10 A. I Cr. R 30=8* Cr L 3. 457=1« 
1 0.900. 

(3) Itam Snrup t Empernr, IIG X. 
C. 755-1920 Pat. 15C=3 Cr. Law. 361= 


10 Pat. LT. 95=1929 Pat. 156=30rr. L. 
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(3) foniral t. Emperor, 99 1. C. 8* 1 
=28 Cr. L. J 153=1937 S 113. 

(4) Zmp«orT Kundatt, 99 1 C. 
C00=S8 Cr. L. J. 169= 1927 B. 188. 
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the incpection he made and the facts that he found which would be 
helpful to him in appreciating the evidence given at the trial he did not 
comply with provisions of this section which were imperative(l). 

Duty of Magistrate to record memo of inspection and furnish 
copy to accused. — A Judicial Officer conducting a local investigation 
should place upon record the result of his inspection at once so that 
the parties may have an opportunity of seeing what the facts are 
which the Judicial Officer considered to be established by the local 
investigation(2). A Magistrate should’not after making a local investi- 
gation deliver his judgment relying upon that investigation without 
giving an opportunity to the parties to rebut his opinion(3). Where a 
Magistrate has failed to record a memorandum of his ' local inspection 
and to supply the petitioner with a copy of the record, the result of such 
inspection cannot be used against the accusBd(4). 

Omission to make a memorandum. — A failure to records 
memorandum of a local inspection under this section is an irregularity 
which does not vitiate the whole proceedings unless it has occasioned 
a failure of justice(S). But in one case it has been held otberwise(6)> 
Where, however, the appellate court has not relied on anything it saw 
or heard at the time of mspection, there is' no prejndice caused to the 
accused by the non-recording of inspection notes ; it is only a curable 
irregularity(7). But where the Magistrate received in evidence at the 
time of the local inspection certain utaras which be did not place 
-the record and the judgment which was ultimately deliverd acquit- 
ting the oon-appHcaot was based mostly on the spot inspection hote and 
these utaras, it was held to be nota legal judgmentfS). And whereafter 
the Magistrate had made a local inspection, be gave judgment con- 
victing the accused and then after delivering judgment he made a 
note of the result of such inspection in the order sheet, the procedure, 
was held to be irregular ; but as the Magistrate’s judgment was 
based on other evidence and the iospeclion note was used only to con- 
firm that evidence, the judgment was not set aside(9}. 


(1) Wilayat Sussain v Emperor. 
7 lock. 208=A.I R 1031 O 388*8 
0 W K. 857*1991 Cr. 0. 820. 

(9) Joxjcala Singh r. Emperor, 29 
Cr. L. J. 719*110 1 0. 4G3=A. I, B. 
1928 Tab 479*10 A. I.Cr. B 485*10 
Lab. 1S8. 

(3) Bahoan Sheikh t. Emperor, 37 
0. 840=6 l.C 366=14 C. W. N. 423*11 
0. L J. 835=11 Cr. L. J 121. 

(4) Jouala Stfiyh v. Emperor, 29 
Cr.L. J 710=10 Liih 188=110 1. C. 463 
*A I. B 1928 tab 470=10 A. I, Or. 
B 435. 

(5) Emperor r. Jtaghunandan Era' 
«ad, 69 A 705*A. I. R. 1931 A. 433= 
29 A L J. 912*16 A I Cr. R 9C*I2 
I.. B. A Cr. 108=1931 Cr.O. 705; Todar 
^fal V Bardeo, 53 A 316*A. L B. 
P31A. :4=28A L J. 1437-82 Cr. L. 


J. ZOO=lZ9l.G.iili KhushalJeram 
T Emperor, 50 B 680 ; Ntirudtn r 
Emperor.SO Bom. L B 954*113 J- 
a 231-A. I. R, 1928 B. 433-29 Cr. 
L. J. 1C05 ; Forbes T. Mi Satdar, 53 
C, 46*90 1 O.S08-A I. 

1346*42 0. L J. 131*26 Cr. L 7 1531 
65 A. I Cr. E.1B4. 

(6) Hriday v. Emperor, 59 0. 148 
1924 0. 1035 = 40 C. L. J. 149*25 Cr.L. 


lo/ » JUauiiOu, A.^ 

''(I) ’’m.h Nalh .. Eaiar. f Or t 

r. 705-A. I. E. 1935 C S53-81 1. 
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obtammg ioformation which did not appear in the evidence of witnesses, 
it was held that the procedure was quite irregular and, in adopting it, 
the Magistrate went beyond the powers which were granted to him by 
this sectiQn(l). It is irregular, on local inspection to take into account 
the evidence of witnesses not recorded on oatb(2). 

Local inspection in absence of parties, — Notice should be given 
to the parties of the intention of the Jndge or Magistrate to visit the 
foc(i$(3). An order of discharge passed by a Magistrate after local 
inspection cannot be held to be illegal on the ground that notice of the 
inspection was not given to the parties as required by Cl. (&}, when pre> 
vious notice was given and the accused's pleader and the Public 
Prosecutor was present at the time of the iospection(4). 

Local inspection by one of the Magistrates. — If a case is tried by 
a Bench of Magistrates, the local iospectioo under this section must 
be made by all the Magistrates and the memorandum drawn up by 
some of the Magistrates would be of no use or finality to a Magistrate 
who has not seen the spot and consequently cannot be in a position to 
state whether the description therein is correct. The local inspection 
is an essential part of the proceedings of the court and if one of the two 
Magistrates who preside over a court does not join in any of the pro* 
ceedings the trial cannot be said to be proper(5). 

Local Inspection by Sessions Judge.— If in a Sessions trial, the 
Jndge should think it necessary or desirable to visit tbe place of the alleged 
ocenrrences, be should give due notice to tbe parties and should pro« 
ceed thither with tbe Assessors, before tbe case is clo5ed(6). In a 
case tried with tbe aid of Assessors tbe Assessors form an integral 
part of tbe conrt and any proceediogs taken by tbe Judge in tbe 
absence of the Jnrors or Assessors are void and illegal. In such 
a case if tbe Judge alone inspects the spot under this section tbe 
inspection note must be. ruled out and if it has been utilised by tbe 
Sessionsjudge, allreference to it must be excluded fromcoDsiderationl?). 
Where tbe Sessions Judge when be went to make a local inspection 
did not see to it that the accused or tbeir counsel were present when 
be made the inspection and did not make a separate record concerniog 


877=A. I. B. 1927 A. 8fi0 ; Jtam Sahai 


U, odU 

(9) ^(«aroZt ilumeipa\ Com- 
tnxHee, Nagpur, A. I. R. 1997 N*g. 
SS0=99Cr. li. J. 495»101 {. 0. 67l»8 
A. I. Cr.B.996: Oallagher v. Emptror, 
101 1. C. C57-64 0. 69-1997 0. 8Q7-S8 
Cr. li. J.4B1. 

Cr.P.O.— 121 


(3) Ram Sahai t. Dwaiha Smgtt, 
6l I. 0 712-1 Pal. L. T. 669=92 Or. L. 
J. 424. 

(4) Emperor t. JodhraJ, 99 I. 0. 
862-28 Cr. L 180. 

(5) Vtthal y. Madho. A I. B 1938 
NaR. 77-17 N.r* 1. 269; Sebastian 
Looor. R'Soaea, 1931 M. 676-1932 
Cr.O, 831-133 1 0. 003-33 Cr. D J. 
655-1932 M. W N. 615-37 L. W. 119 

(C) In re Oadh Dehart, 1 V. L B. 
119 ; Deii/a t. Emperor, IT Cr. Ij. J. 
600 - 36 1. C 463-9 L. B R. 69-9 
Bur. L T. 1S3. 

(7) Raj Dahadur ▼ Emperor, A. t. 
B. 1934 O 499-162 T. C. 103-110 
W N. 1309-1934 0. L. B. 610-1931 
Cr. C. 1379-35 Cr. L J. 1190. 
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At any stage, etc. — ^Although a court has to exercise proper dis- 
cretion io calling court witnesses, the terms of this section are extremely 
wide and the court may at any stage of any inquiry, trial or otber 
proceedings summon any person as a court witness if his evidence 
appears to it essential to the jnst decision of the c3se(l]. This section 
authorises a Magistrate to summon and examine, or recall and examine, 
any person at any stage of the case if his evidence appears to him 
essential to the just decision of the case(2). It is entirely within the 
discretion of a Magistrate conducting a trial in a warrant-case to admit 
evidence on behalf of either side at any stage of the trial, but the 
Magistrate, in exercising the discretion conferred on him by this section, 
ought to have good reason for allowing witnesses on the part of the 
prosecution to be interposed in the midst of the case of the accused(3). 
The practice of examining viritnesses for the prosecution after the 
defence is closed, to bolster up the prosecution if it appeared that the 
evidence was prejudicial is to be highly coDdemoed(4). But the 

prosecution may be allowed to produce rebutting evidence even at a 
late stage, for the purpose of contradicting the evidence adduced on 
behalf of the defence, if such rebutting evidence appears to be essential 
for the just decision of the case(5). A Magistrate is not jnstihed, 
under this section, in receiving fresh evidence after evidence on both 
sides has been taken, arguments have been beard and a date has beeo 
fixed for delivery of judgraeot(6), though there is authority fe 
contrary also(7). The accused who has exhausted bis power oi 

summoning witnesses by filing bis first list cannot summon any oto^ 
witness otherwise than by moving tbe court to act under this section(6;i 

May summon,— Where Io a case of daceity, tbe police do 
not call the persons, who according to tbe complainant sarT 
tbe dacoity, as witnesses, It is tbe duty of tbe Magistrate to summo® 
and examine tbcm(9). Court bas powers to summon any person 
as witness if his evidence appears essential for the just decision 
of the case. And no question of bias against tbe accused can 
arise unless it is shown that tbe court was guiding or assisting tn 

prosecution{lO). A witness whom tbe prosecution declines to exami® 
and who is examined by the court oo its own initiative is a witoes 


(1) /nre Perumaf. 77 I C. 2SO-I9 
li W. 273=4eM.L J 326 = (1924) SI. W. 
N. 303=34 SI, L T 165^25 Cr. L J 354. 

( 2 ) Mangal lioi ▼. Emperor, 110 

I. C.67G-10A I Cr. R.619=10L»b. L. 

J. 262=29 P. I, B. 703=1928 L. 647. 

(3) Queen y. Kas^y Singh, 21 W.R. 
Cr. 61, 

( 4 ) Jladha Madhab t. Emreror, 9 

I. C. 46=13 Cr. Ij J 7 ; Alex Eimento 
V. Emperor, 23 t'r. L. J. 58=63 1. O. 
463=34 0. ti. J. 200 ; Karam Chand 
T. Emperor, A. I. B. 1928 Lah. 953= 29 
P. L K. 613. 

(5) Nayan ^fandal ▼, Emperor, 126 

J, r 74e=»34 c. W. N. 170= A. I, R. 
19C0 0. 134 ; Bee Alouvg Po Emyin 
JJlaUoc’otjee. A.l. B 1923 Banj?. 916. 

(C) Natobar t. Adyanath, 27 C. \V, 


N. 675a37 C L. J. 416^A. I. B 1^3 U' 
690 =75 1. 0. 641. ^ 

(7J In re Ananda C7tandra, 2 
167. 

(8) Emperor y. Mangal. A. 

22 1. C. 7<CfeH A. L. 3. SS6-16 Cr* ^ 

J- 161 . . , n. 

(9) Mga Win y. Emper^. A. £; 
1934 Eaog. 105=161 1. 0. 615=35 Ct. l* 
J. 1862. 

(to) PaHuJdin V. Emptror. IW 
172-117 I. V. 218=80 Cr. 3j. 3. 728. 
power ol a ilagistrate lo m 

•eWenco nndet this section ibonW no^ 
exereiied to tbe prejudice^ ol tbe » 
Marayatian y. Itatiihth, S8 U. 
89-100 J.0 123-35 1,. W.16l-6a Aa* 
I,.J. 118=1927 M 861. 
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540 . Any court may, at auy stage of any 
^ , inquirv, trial or other proceeding under 

matedii witoesa or thjs Codo, summon any person as a 
person pro- witnGss or examine any person in attend* 
■ ancG, though not summoned as a witness, 

or recall and re-examine any person already examined; 
and the court shall summon and examine or recall and 
re-examine any such person if his evidence appeais to 
it essential to the just decision of the case. 

Scope of the section. — ^Tbe first part of this section is an enabling 
provision whereby a court, in the exercise of its discretion, is empowered 
at any time before it actually pronounces judgment, to take further 
evidence, either for the prosecution or for the defence, and for the 
purpose it may adjonrn the hearing of a case in order to procure the 
attendance of tbe proper persons. In many instances it happens that 
new light is thrown on tbe case by a witness for tbe defence and it 
then becomes desirable, sometimes id tbe interest of tbe accused himself, 
that fresh evidence should be called for. Where this fresh evidence is 
likely to prove prejudicial to tbe accused, tbe court should proceed with 
tbe utmost circumspection. It should not exercise its power under tbe 
section merely because tbe prosecution desires it to do so. Tbe second 
part* of tbe section, on tbe other band, is imperative. If tbe new 
evidence appears to the court essential to tbe just decision of the case, 
and this must depend entirely on the particular circumstances of each 
case, the court has no choice but is bound to lake tbs evidencefl). Tbe 
power conferred by this section ott* Magistrates is very wide but 
the wider tbe power, the more cautions should be the exercise of 
discretion on tbe part of tbe Magistrate(2}. It is, however, a Magis- 
trate's business to find out tbe truth and to supplement defects in the 
case either of tbe prosecution or of tbe defence by using tbe powers to 
postpone or adjourn proceedings, aod to summon material witnesses, 
which are conferred by sections 344 and 540(3). It is wrong to say 
that this section relates only to "important documents overlooked by 
the prosecution It is equally available to the defence and it is 
mandatory if the evidence appears to tbe court to be essential to a just 
decision of the case(4). 

Any court — A court of criminal appeal can take additional 
evidence at any time, only it must record its reasons for so doiDg(S). 


«il=37aL.J. 415=S7C. W. N. C75« 
1923 0. C90-25 Cr. L J. 957 | 

SinffA r. Dalgatijan, 8t I. C. lOOi— 
12 A. L J. IS-llCr. L. J. 632. 

<3) SAuv Ko ▼. Emperor, 3 L. B. R. 
• jaa— SCt.UJ 3QI. 

‘ (4) Tadep AUi r. Emperor, A. I. R. 

mi II 755^1930 11. \V. 11.903-40 
li.lV.CSt»J63I. C C27. 
tSl /ft nhnmf Pt/nimnn fi 
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Judge has DO power to take farther evidence after the opiolons of the 
Assessors have been given, as the trial is at an end, except for the 
purpose of giving judgmentll). The Assessors are merely an* advisory 
part of the tribunal and when oace they are discharged after giving their 
opinion there is no machinery for securing their re attendance. The 
Judge is not bound to summon them nor are they bound to come(2). 

Necessity of notifying parties beforehand, — A Magistrate is 
competent to summon any person as a court witness at any stage of the 
proceedings, but he should (save under exceptional circumstances) 
inform the parties beforehand of the names of such witnesses, so as to 
afford them an opportunity of proper cross-examioatioDfS). In a main- 
tenance case under s. 488 the Magistrate when the witnesses on both 
sides had been examined finding that be was not in a position to come 
to a conclusion as to the legitimacy of the children went to the parties’ 
village and without any previous notices to the parties examined as 
court witnesses some of the residents there and then based bis judgment 
mainly on the evidence of the court witnesses. It was held that action 
of the Magistrate was highly improper(4). This section provides that 
a Magistrate may summon any witness whose evidence appears to be 
necessary, but the power to summon a witness does not by any means 
imply a power to discover such witness by personal inquiry out of couth 
Where B Magistrate makes a personal inquiry iu a case out of court 
without notice to the parties and as a result summons certain wituesses, 
bis actiou is improper and not in accordance with law, and disqualifies 
him from cooductiog the trial(5). 

Duty of Judge to have a document admitted in evidence by 
recalling witness.— Where an essentia) document has been overlooked 
by the prosecution in a crimioal case, it is the Judge's duty to have it 
admitted in evidence by recalling a witness at any stage of the trial 
under this section(6). 

Right of prosecution and defence lo cross examine.— If a wit- 
ness is called by the court under this section, both sides have a right to 
cross-examine the witness freely(7). Where a Judge thinks it neces- 
sary to call a witness and examines him $uo moitt, be ought to allow 
the accused an opportunity to cross-examine the witness(8). There is 
nothing in s. 165 of the Evidence Act debarring or disqualifying a party 
to a proceeding from cross-examining any witness summoned by the 
court(9). Where witnesses are caHed by the appellate court, under 


{\) Hasanv. Empress, iOV R. 18S8 
Cr ; Empress V. Bam ioJ, 16 A 136; 
Emperor V. Jatsukh, 43 A 25^22 Cr. 
L J. 127. 

( 2 ) ^j'rJal V Emperor, 8 Cr L.J, 433 

(3) Vdho Jtam v. Croten, JO Lsh. 
790**A. I. E. 1929 Lah. 120-31 P. Ij.B. 
39=122 1.0.95. 


601-3OL.W. C42=(1929)M.W.N.90t 
=A. l.^R 1929 U.^17-S Cr.J^aw Itaa. 


— • 0.614. - 

(0) Gopal fall T. Manlk Loll. 

■u.ejvu i utut, 288. 
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called by the court withm the meaniog of this sectiouCl). Where a 
prosecution witness is on the application of the Public Prosecutor, called 
as witness by the court, so that both parties may crosS‘exmine him he is 
not a court witness properly so called and his evidence stands on the 
same footing as that of a hostile witness and should be accepted or re* 
jected in toio[2). It is the duty of the Magistrate to ascertain the names of 
persons, likely to be acquainted with the facts of the case. This section 
confers wide powers on a court and it is not intended that they should 
be exercised at the bidding of any person but only to prevent miscarriage 
o( justice by failure to call any material witness. The convenience of 
the witness has to be considered. Where a fresh list of witnesses is 
put in by the complainant after the first hearing, it is irregular on the 
court to accept the list withont scrutiny. In fact there is no section in 
the Code authorising the complainant to file a fresh list(3). 

Any person as a witness. — This section does not authorise the 
examination of the accused(4), though there is authority to the contrary 
b1so(5). The Magistrate may summon and examine any person as a 
witness. The power to summon a witness is not limited to the witnesses 
cited for the prosecution or the defenceffi). The fad that certain 
witnesses who were present at the time of the murder are related to the 
accused is not a ground for regarding their evidence as worthless and 
dispensing with tbeir examination in the Sessions Court. If neither the 
prosecntion nor the defence examines such witnesses the court might 
very well exercise its powers under this section and examine tbem(7), 
But the power of the Magistrate will not be exercised where the prose* 
cution has wantonly failed to examine the witness, and when the applica> 
tlon to the court to examine the witnesses as a court witness is made 
alter the whole case has closed(&). h person who has been suspected 
and charged with an oflence, and discharged for want of evidence, may 
be afterwards admitted as a witness for the prosecution(d). A person 
apprehended by the police and brought before the Magistrate with the 
accused, IS a competent witness though not discharged by the Magistrate 
provided be be not charged along with the accused(tO). 


a court refusing to postpone a case for the evidence of a witness(l2). 
Taking fresh evidence after Assessor's opinion. — A Sessions 


( 1 ) Emperor v. Satyendra Kttmar, 
71 1. O. 657=37 0. L 3. 173-31 Or. U 
3 193-1933 0.463 

(3) Ibid ^ 

(3) Sitab Stngh v. Emperor, 13 A. 
h. 3. 15-14 fr. L. 3. C82- 31 1. 0. 1003. 

(4) Empresi t Subbaya, 13 M. 151. 

(5) liar Narain ▼. Emperor, Jt. Vi, 
C A.Cr. 14=811.0. 706*26 Cr. L. J.331 
^22 A. L 3.1100. 

(6) Chelu T. Vitlu. 11 P. R ISSO Cr. 

(7) Nga Mai Shat t. Emperor, 33 
Cr.L. J. 10C7-A I. B, lp3l Rang. 163- 


1931 Cr 0 659=133 T. C. IBS ; bc« Crotm 
T. Ujagar iS'inoA, 2 Lah. L. 3. 349. 

(8) UoUet T. Emperor, (1939)11. W. 
N 395(396). 

|9) Queen t Behary Lai, 7 W. R. 
Oe. 11. 

(10) J?e<;T. A^aroj/an iS'undor, 5 Bem. 

n. o. R. 1. 

(U) Be* Empreu *. Sagamlar, 13 C 
L. R. 130. 

(13) Queen e.Itadhoo Jana, 13 w 
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’ aod at the same time iatervlewed those witnesses and ordered them 
to give evidence. The Magistrate complied with the Assistant Col* 
‘ lector’s direction. It was held (reversing the conviction and sentence) 
that, as the Magistrate had virtually abdicated his Magisterial function 
and become a mere delegate of the Assistant Collector, the trial was 
without jurisdiction(l). 

Shall summon and examine. — The second part of this section 
being imperative, the court is bound to admit fresh evidence when 
it appears essential to the just decisiou of the case(2). In a case in 
which there is a mattsr necessitating inquiry or question to be cleared 
up and the witness proposed to be called is one upon whose testimony 
the court could place conBdence, the court should call bim(3). The 
court would not be bound to issue summons to witnesses, under this 
section, unless it is satiBed that tbeir evidence will be very m8tena](4]. 
But the Judge of the Sessions Court has an inherent power, if hs 
thinks proper to exercise it, to sanction the summoning of witnesses 
other than those named in the list delivered to the committing Magis* 
trate(5). 

Accused’s right to be examined further. — The rule laid down in 
's. 342 that an accused person must be examined generally in (be 
case for the purpose of enabling him to explain circumstances 8ppear> 
leg in the evidence against bim after the witnesses for the prosecution 
have beea examined and before be is called on for bis defence 
applies even when additional evidence is introduced not by tbe prosecutor 
but by tbe court itself under this section and even if it be after tbe 
defence evidence is concluded ; but to this general rule there is an 
exception, namely, when tbe additional evidence does not really disclose 
any fresh facts or does not affect tbe decision of (he case and tbe 
accused is in no way prejudiced io not having bad an opportunity to 
render a further explanatioD(6). 

Absence of opportunity of rebuttal. — Omission of a Magistrate 
to give an opportunity to the accused to call evidence in rebuttal d 
additional evidence and to hear argumeuts therein, is an illegality wbicn 
is not curable under 5 . 537, and which vitiates tbe tria)(7). 


(XI Nahibtts V. Emperor, 15 Cr. D 
J. 376-=23 I. G. 743=7 8. L. B 83. 

(2) ilaunri Po Hmytn t Emperor, 
1 Bang 308 *, Mangat Eai T. Em’ 
peror, 110 I. 0 C76 ; Ketua PtUai ▼. 
Emperor. 125 I. 0. 77=30 L. W. C43=. 
67'M, L. J. C81=A. I R. 1923 If. 637= 
(1929) U. W. N. 001=6911. 160; In re 
Petumal,i(j U. L. 3. 325=19 li W. 
373. 

(3) £’fnpr«»v Kaliprossuno. *4 0. 
346 at p. 348. 

(4) Empress t. SbaJeir AU, *9 A 
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(5) In re Ema ofEaniit, 8 A C68 ; 
Enipress r. Mayfieldf 14 A, 313, 


(6) Allah Ditor Emperor.yil-^^ 
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Ohunder, 31 (’.167; Fatalhaum'. 
Emperor, 69 I. 0. 843-1^1* ^ 

-26Cr. L. J, 1418; cf. 

X. Emperor, 3 Pat. 1015-83 1. 0.2i4 
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this section) each party has a right to cross-examine them and the court 
has no power to pat any restrictions on such cross*examicatioa(l). An 
accused person had obtained a process for the attendance of a witness, 
bnt before bis appearance, asked court to countermand the order for bis 
attendance. On the court refusing to do so, the accused declined to 
examine him and the witness was examined by court. Held, that under 
the circumstances, the witness could not be regarded as a witness for 
defence, and that accused was entitled to cross-examine hini(2). It is 
not a proper cross-examination if the defence counsel is merely allowed 
to suggest certain questions to the Magistrate, and the Magistrate puts 
those questions to the wttness(3). There is nothing in s. 139 A, which 
can exclude the court's power under this sectiQn(4) Where lu a criminal 
trial after the evidence for the defence was closed, the Magistrate 
examined certain witnesses for the prosecution giving at the same time 
full libeity to the accused to cross-examine them, the High Court 
declined to ioterfere in revisioo(5). 

Tendering witnesses for cross-examination. — ^Tbe ordinary prac- 
tice in properly constituted courts is, that where a witness for the prose- 
cutioQ IS not called on the part of the crown, be is placed in the witness- 
box in order that the defence may have an opportunity of cross examin- 
ing(6). The prosecution is not, however, bound to tender for cross- 
examination all the witnesses called before the committing Magis- 
trate ; nor ought a court under $. 504 to call a witness summoned but 
not produced by the prosecution, if it cannot rely upon his evi- 
deoce(7), 

Value of evidence.— A Magistrate misuses this section in using it 
to anticipate the defence of ao accused person to his prejudice ; and in 
using It, after satisfying himself that be has good defence to discharge 
instead of acquitting him. He cannot properly resort to the section in 
order to avoid the responsibility of making up bis mind as to the value of 
the evidence for tbe prasecutioa(8) But be can call and examine a prose- 
cution witness at tbe instance of tbe irccused and once such evidence 
has been admitted on the record, be is bound to consider it while decid- 
ing whether a charge should or should uot be framed(9). 

Recall. — A complaint for misappropriation of Government monies 
was bled by tbe order of an Assistant Collector. After the close of 
tbe case for the prosecution, the Assistant Collector directed the 
Magistrate to recall and re-examine two of tbe prosecution witnesses 


(l) Chintamon t. Emperor, 35 O. 
313. 

(a) Mohendra v Emperor, 29 O. 
S87. 

(3) Emperor v Pda, 47 A 147=26 
Cr. L 3 575-85 1. 0 710=iM5 k 
385. 

( 1 ) Kxshortmohan ^.Erhhnabihari, 
68 0. 461-A. I. R 1931 0 637-1931 
Cf 0. 079=33 Cr L. J 1187-131 1. O. 
674. 

<t) Gur Bahth t. Emperor, 21 O. C 
6-10 Cr. L J. 030=15 I. C, CT9. 


(0) Empress v Grxsh Chunder. 5 
0 614 = 6^C^UR SCI, Gopal Lalle 


(8) Cfie/n V. Ditlo, 11 P. R lESC 

Cr 

(9) Dtican Sxogh t. Emperor, A I 
R 1933Iiiih. 501=111 I C 331=31 P 
L It Tia-eSl Cr. L. 3. 735. 
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'be accused and can be cured aader this section(l}, ' 

Sub'Section (2). — The “pleader*’ contemplated in this sub-section 
must be one who represents the accused, and not a person who is 
appointed T^itbout bis consent. The court has no inherent power, in 
the interests of justice, to appoint a pleader for an accused person 
witbont his consent and to treat such pleader as bis representative 
within the meaning of this section(2). ' ' ^ 

641. (1) Unless when otherwise provided ;by any 
rower to appoint being in force, the Local 

place of imprison- Government may direct in what place 
any person liable to be imprisoned or com- 
mitted to custody under this Code shall' be confined. 

(2) If any person liable to be imprisoned -or com- 
Removal to criminal mitfced to custody under this ' Code is in 
conTicter**”*etaoDs confinement in a civil jail, the Court or 
Xoa*^n conane- Magistrate ordering the imprisonment or 
menk in cwu jail, . committal may direct that the person be 
the eiTii jail. ' removed to a cnmmal jaih 

■ (3) When a person is removed to a criminal jail 
under aub-section (2), he shall, on being released there* 
from, bo sent back to the civil jail, unless either-* 

(a) three years have elapsed since he was removed 
to the criminal jail, in which case he shall be 
deemed to have been discharged from the 
civil jail under section 842 of the Code of 
Civil Procedure, 1882, or 

{b) the court which ordered his imprisonment in 
the civil jail has certified to the officer in 
charge of the criminal jail that he is entitled 
to be discharged under section 341 of the 
Code of Civil Procedure, 1882. 

Sub-section (1) : Confinement in police lock-up.— Sub-section (1) 
empowers the Local Government to prescribe a place for tbe confine- 
meet of the person mentioned, and it cannot b'e invoked for the purpose 
of prescribing the custody in which be is to be kept. It can come 
into operation only when there is no other law providing for the custody 
jo qafstion(3). There is no warrant either in principle or in law for 
'detainrng an approver as such in police custody. A notification directing 
the confinement of the approvers in police custody is ultra viresW^ 


(1) Emperor y. Radha Raman, A. 
I. R 1030 A. 817=28 A. Ii.J. 1076=189 
I. 0.200-1930 Cr. 0 1201. 

(2) eVotm y Suhh Dev, 11 Lah. 920. 
126 I. 0. 72-A. 1. R. 1920 Lab. 705=31 
p. L B. 821. 

(9) In re KJiairali Ram, 13 Z,ab. 
p35(CSG}=193 1. 0. 619-32 P. U »• 


ig3=A. I.n. 1031 Lab. 476-Iu<J. R“|- 
1931) Lab. 016-(1931) Cr. Cm. 700-31 
V. L. }. 013 ; Eundan Lit t . Croinh 
a Lah. 601-181 I,C.C25-S2 P- ^ « 
93-A. I. It. 1931 Lah. 

1931) Uh. 481=(1931)Cr. Cm. C2j-31 
't. L. J. 785. , . 

(4) geo the cases cited In the last note. 
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540*A. (1) Afcany stage of an inquiry or trial under 
ProTision for In- tbis Godo, where two or more accused 
bS^^*fa^d^in'the‘ bcforo tho court, if the Judge or 
absence ot accused Magistrate is satisfied, for reasons to be 
in certain esses. vecordod, that any One Or more of such 
accused is or are incapable of remaining before the 
court, he may, if such accused is represented by a 
pleader, dispense with bis attendance and proceed witli 
any inquiry or trial iu his absence, and may, at any 
subsequent stage of the proceedings, direct the personal 
attendance of such accused. 

(2) If the accused in any such case is not represent* 
ed by a pleader, or if the Judge or Magistrate considers 
bis personal attendance necessary, be may, if be 
thinks fit, and for reasons to be recorded by him, either 
adjourn such inquiry or trial, or order that the case of 
such accused be taken up or tried separately. 

Dispensing with presence of accused.— Tbis sectioo, wbicb was 
eoacted by tbe Ciitnioal Procedure Code (Amendmeot) Act, XVIII 
of 1923, provides for a case lo which there are a large number of 
accused persoos, aud ooe or more of them canuot remaiu before tbe 
CQoTt. In such a case the court, instead of adjouruiog tbe inquiry 
or trial, has tbe discretiou to dispense with tbe personal attecdauce 
of the accused, and proceed with the beariug, provided that such 
accused is represented by a pleaderfl). But tbe court can dispense 
with the attendance of an accused person who is represented by a 
pleader and proceed with tbe trial in bis absence only if tbe court is 
satisfied that tbe accused is incapable of remaining before the court. 
Ko discretion is given to dispense with tbe attendance of an accused 
upon any other gT0und(2). Tbe words ^'incapable of remaining before 
the court *' in tbis section cannot be made to include tbe case of a 
person who is in no way iucapacitated from attending tbe court but 
wishes to go to a remote place for private reasons(3). It would 
create a most dangerous precedent to grant exemption from attending 
tbe court to tbe accused for reasons which are not covered by this 
sectioD(4'). Where, however, tbe Judge wrongly dispenses with tbe 
presence of tbe accused at bis request and tbe accused is represented 
by a counsel at bis own request throughout tbe trial, tbe error Is 
not such an illegality as to vitiate tbe proceedings or sentence against 


U) Croten v. SuJiJi Dev. It L*b. 1338 Lah 103-1351 C 209-Ind. Ral. 
220(3a3)-12G I. 0. 73*»A I. R. 1939 (1933) Lab 81=33 Cr L. J. 97-1938 Cr. 

tab 705-31 Ct L. J. 907=liia. Bnl C. 123 

, rf)A , i.t {i) Emperor ▼. Itadha Daman. 

• , ■ • A I.K. 1D30A 817=23 A U J. 1076- 

. . ; 139 I. C. 260-1930 Cr C. 1201. 

a ■ ' ■ <S) Desai t Emperor. A. I. R iMj 

■ • ■ • . A. 601— 1932 Cr. C.6S6. 

;• • I-. . (1) Jbtd, 
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' Statement bow recorded. — The language in which a statement is 
conveyed to the court by the interpreter is the language in which it 
should be recorded(l). 

544. Subject to any rules made by the Local 
Government, * * * « any criminal 
piainants and wit- courfc, may, if j6 thinks fit, order pay- 
ment, on tlie part of Government, of the 
reasonable expenses of any complainant or witness 
attending' for the purposes of ani' inquiry, trial or other 
proceeding before such courfc under this Code.. 

Scope. — This section empowers the court to order that the ex- 
peuses of the complainant and bis witnesses should he paid by (he 
Government under certain circumstances that may be considered proper 
by the court. It does not empower the court trying a complaint to order 
payment of diet money of a witness produced before it(2). 

Rules made by Local Government. — This section is subject to 
rules made by the Local GovernmentfS). 

Bombay. — This section and Rule No. 11 framed by,the Govern- 
ment of Bombay under the section, give a discretion to a Afagistrate in 
the matter of the expenses of complainants and witnesses, but such 
discretion should be exercised not arbitrarily but on sound Judicial 
principles(4). " 

Oudh.— The general rule Is that iu private prosecotlous the ccnJ* 
plaioaot must pay the reasonable expenses of the witnesses, although it 
is open to the Local Government to make rules which would permit iQ 
certain cases the liability to be transferred to the crowo(5), 

Central Provinces. — In the case of a private prosecution in respect 
of a bailable offence, the only casein which the Government can be made 
to pay the expenses of prosecution witoesses in the Central Provinces, 
is where it appears to the Magistrate that prosecution Is directly In the 
interest of public justice within the meaning of the rules contained m 
Judicial Commissioner's Criminal Circular No. 1>37(6). 

Expenses of witnesses recalled by the succeeding Magistrate 
Where on the transfer of the trying Magistrate the accused claims 
under section 250 to have the witnesses re-examined by the succeeding 
Magistrate, the witnesses should be re-examined without payment o 
any fees(7). , , .. 

54:5- (1) Whenever onderany law in force for tne 

_ time being, a criuiinal court inipoaes a 

pay‘”^ex^nser or One OF coDfirms ID appeal, levision or 
companaition outoi ofcbei'wiso a senteiicB or fine, or a sentence 
of which fine forms a part, the com t luajj 


(1) Emprett v. Vaimbilee, 6 0. 83C. 

(2) Kamal ilandaltne v. Prama- 
etiW. 29 0. W N. X033 (10341-90 ».C 
48S-A. I a. 192CQ. 239. 

( 3 ) liadha KUhan t. Pam Krishna, 
25Cr. L. J.012-B1 I.C.418=7N L.J. 
C7=1934 Kftg. 114. 

(4> Emperor t. Ganesh, 9 Boa I*. 
B. 853-6 0r. UJ. 329. 


(5) Pam Dulan r. m 

AAmad. 3 Lnek A- 

-A. I R. 1928 0 226 -6 O.W.N. 26** 

29rt L. J. C64 -110 1. C. 216. 

(6) lladhn 

S5Cr. li-J 912=^811. e. 448-7 «.*** 
67— 1924 Nag IH. lSi-I5 

(7) Elias T Etohiel, 26 1. 0. 

Cr. L, J. D87, 
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The law views with disfavour deteotioa in police ' custody aod conUnes 
it within narrow limits, under stringent conditions, even in the case 
of an accused person(I). It is illegal for a Magistrate to direct the 
accused to be imprisoned in a police lock-up. A jail is a prison within 
the meaning of the Prisons' Act and the Prisoners Act, but it does not 
include a police lock up(2}. 

Confinement ifi different jails . — The power of directing imprisonment 
to be in different jails belongs to the Local Government and the Inspector- 
General of Prisons, and not to the criminal court passing sentence(3]. 

542- (1) Notwithstanding anything contained in 
power of Prest- the Prisoner’s Testimony Act, 1669, any 
dency Magistrate to Presidency ifagistrate desirous of esamin- 

order prisoner in . ^ . 

jail to bo brought lUg, as A wibness Or an accused person, in 
up for examination any case pending before him, any person 
confined in any jail within the local limits of his jurlsdic 
tion, may issue an order to the officer in charge of the 
paid jail requiring him to bring such prisoner in proper 
custody, at a time to be therein named, to the Magistrate 
for examination. 

(2) The officer so In charge, on receipt of such order, 
shall act in accordance therewith and shall provide for 
the safe custody of the piisoner dining his absence from 
the jail for the purpose aforesaid. 

643. When the services of an interpreter are 
i.t.ipr.t.i to bo required by any otiminal court for tlio 
bound to Interpret interpretation of any evidence or state- 
truthfuiif. ment, he shall he bound to state the 

true interpretation of such evidence or statement. 

Employment of witness for prosecution as Court Interpreter.^-A 
witness, who has taken an active part during tbe police luvestigation, 
who has given evidence in tbe committing Magistrate's court on behalf 
of the prosecution, and who is ready aod wiUiog to give evidence in tbe 
Sessions Coutt on behalf of tbe prosecution against a roan, who was 
charged with very serious offeoces under sections 302 and 304, Indian 
Penal Code, should not be chosen to actas an interpreter in that case(4). 

Omission to administer oath to Interpreter. — The omission to 
administer an oath to an interpreter, under s. 5 (6) of tbe Oaths Act (X 
of 1873) does not, by reason of s. 13, render tbe evidence of a witness 
whose evidence was interpreted by him inadmissible against the latter on 
his subsequent trial for giving false evidence. Tbe only effect of the 
omission is to make it incumbent on the prosecution to prove the 
accuracy of tbe translatioo(S). 


(1) BMtbecaspq cited id tb« liut Lot 
one note 

(2) Emperors Vo JZhtn, 7 L B B 
Ca-22T. 0 154=15 Or UJ.IO 

^3) Empress t. Itadha. Rit Ua Cr 


0 827 

(4) Ah Sai V. Emperor, 63 C. 559— 
27 Ct L. J 805=95 1 C. 469. 

(s) ItakhaJ Clmndra i Emperor 
30 a 603. 
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this section where the accused is 'discbarged(l) or acguitte(](2}, or else 
is dealt with under s. 562(3) without the imposition of any fine. A 
Magistrate cannot without imposing a substantive sentence of Hce, 
order payment of compensation to the coinpIainant(4). Nor can a 
Magistrate, under this section, order payment of compensation to the 
complaioant in addition to the '6ne. The prescribed course under this 
section is to impose a fine, and out of the fine realised, to direct pay- 
ment to the complainant of such amount as the court thinks 6t, having 
regard to the provision of this section(5). The fine should be calculated 
according to the nature of the odence and the means of the offender and 
not according to the expenses which the complainant may reasonably or 
unreasonably incur on matters in some way connected with the ofreoce(6}. 
This section has no appUcatloo to order for forfeiture of property. 
Where, therefore, a person was, under s. 62 of the I. P, C., sentenced 
to undergo a term of transportation and adjudged to forfeit to Govern- 
ment the rents and promts of bis property during that term, it was held 
that it was not competent to tie court before which he was tried and 
convicted to award any portion of the said rents and profits as com- 
pensation to the complainant(7). When a person is convicted under 
s. 14 of Bom. Act II of 1868. it is not competent to a Magistrate to 
order sale of the boat under s. 517, Cr. P. C., and to award out of the 
sale-proceeds, compensation to the , complainant under this sectioo(8), 

Confirms in appeal, revision or otherwise. — The High Court has 
power to pass an order for compeusation iu revisiOD(9). 

When passing /ud^meof.— This section /ays down that an order 
for compeusation shall be made by a criminal court, if at all, wheii 
passing judgment, aud, in the absence of any special provision no the 
subject, the analogy of this rule might properly be followed. Hence 
it is only when passing judgment that the court can order the payment 
of a reward out of a fine, and when once the judgment has been 
pronounced, the court is /uncliis ojfficio ' and has no ppwer to make 
further orders in the case(10}. 

The whole or any part of the fine. — This section justifies the 
order of compensation out of and only to the extent of the fine 
imposed and recovered but nothing in addition to it(ll), though under 
6. 31 of the Court Fees Act, court-fees and process may be recovered 
in addition to the penaUy(I2). If in addition to these costs, a Magis- 
trate wishes to award compensation to the complainant, be can only 


(I) In re Dasloo Dumaii, 32 B. 717. 
C3) JCmpresa ▼. Gm'nd JVaregon, 
Rat. Un. iV 0. 407. 

(3) Jtitmney Miria v. Emperor, 25 
Cf.L.J. 1116*811 C.910-A,l. K.I926 

o no. 

(4) ylnanwmciif, 2 Wdr 716. 

(5) Mohesh r Uliolanalh, S 0. L. R. 
i04. 

(C) Maui Allay Empress, 1 L. B. 
R.48. 

(7) Empress ». Nana Fatlu, Bat 
Ud. Cr. Cat 140 

(6) Empress *. Deera. R.»t. "Uij. Cr. 


Cas 688. , , 

(9) Bishen t. Umatl, 6 Bnr. B. J. « 
-28 Cr. L.J. 767=103 L 0. 837-19J7 
RaoR 210=8 A. 1. Cf. B. 441. 

flO) imprest ▼. Nga Sliee,y.p. « 
(1892-06) 80 : Queen r. Gaur C/tunu, 
11 W. B. Cr. 63. 

(11) Beera, Bom. Cr. Pg. lOof tj'Y 
cited IQ ADoadnrai Aljar, p. ie<®j 
Emperor t. Nga Tun, 1.. B R (1872 
— 1692» 595 ; Croton y.Po Illato, 1 1* 
B R. 209. . ... , 

t 2) In re Pavadai Pillai. I 
729 ; CrotfM Po Blatc, J L. 

B, 209. 
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Avhon passing judgment, order the whole or any part of 
the fine recovered to be applied — 

(а) In defraying expenses properly incurred in the 
prosecution ; 

(б) In the payment to any person of compensa- 
tion for any loss or injury caused by the 
offence, wlien substantial compensation is, in 
the opinion of the court, recoverable fay such 
person in a civil court ; and 

(c) "When any person is convicted of any offence 
which includes theft, criminal misappropria- 
tion, criminal breach of trust, or cheating, or 
of having dishonestly received or retained, or 
of having voluntarily assisted in disposing of, 
stolen property knowing or having reason to 
believe the same to be stolen, in compensat* 
ing any bona-fide purchaser of such property 
for the loss of the same, if such property is 
restored to the possession of the person en- 
titled thereto. 

(2) If the fine is imposed in a case which is subject 
to appeal, no such payment shall be made before the 
period allowed for presenting the appeal has elapsed, 
or, if an appeal bo presented, before the decision of the 
appeal. 

Amendment. — The present clause (6) has bees substituted for the 
Qld one and clausefc) baa been newly added by s. 152 of Act No. XVIll 
of 1929. The following extract from tbe Statement of Objects and 
Reasons may be read in this connection. *' Clause (5) makes it clear 
that compensation uoder section 545 may be paid to any person by 
Xvbom it would be recoverable in a civil court. Tbe payment of com. 
pensation to an innocent purchaser of stolen property is provided for in 
clause(c) when the property is restored to the possession of tbe person 
entitled thereto ”(l). 

Criminal court. — As the Police Patel's Court is cot a criminal 
court wiibin tbe enumeration contained in s. 6, be has no power to 
make an order under this sectionfZ). 

Imposes a fine. — Where a Magistrate has not imposed any fine 
on tbe accused, an order directing payment of money compensation to 
tbe complainant is not justified coder the provisions of this sectioo(3). 
An order for payment of compensation cannot be legally passed onder 


(1) Statement o( Objects and Bessons 
U914). 

(2) JETnipreis v llama, Bat. Ub Or. 
Css. sn. 


(8) J/unny iltrta v. Emperar.iS 
Cr L 3. UX6-81 I. C 9J0-A 1 B. 
1935 0 110 ; /rt re i^ostco Zhimof,. 83 
B 317 ; Emprfst v. Gorinrfa Aoro* 
yon, Rat. Ub. Cr. C. 407. 
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Compensation : Amount of compensation. — Where a complainaat 
cannot recover substantial compensation in a civil court, compensation 
cannot be awarded to him under clause (h), but a sum may be awarded 
to him under clause (a) to defray the expenses of the prosecution(l). It 
is improper to award, out of the-iioo imposed, compensation to compJaio> 
ants, in petty cases, where no damage of any kind to occasion the 
pecuniary loss has been sustained(2). A court in 'a prosecution under 
section 193, Indian Penal Code can award under this section, only the 
expenses properly incurred in the prosecution, and has no power to 
award compensation under clause (6) for perjury(3). Similarly, cOm* 
pensatiou cannot be awarded in a prosecution for cbeatiDg(4}. Compea> 
satton exceeding the loss incurred by the complainant cannot be awarded 
to him ander this sectioD(5]. 

Compensation to whom to he awarded. — Under the old law there 
was a conflict of opinion among the High Courts. In re Lutchntaka{^), 
it was held that section 545 of the Code did not contemplate an order 
for compensation, to be paid out of a fine imposed under section 304>A| 
to the widow of the mao whose death was caused by the rash or negligent 
act in question, The same question arising in Yala Gangulu v. Slamadi 
Dnfi(7), was referred to a Full Bench, because the correctness of the 
ruling in Lutchanak's case was doubted. The Full Bench confirmed that 
ruling bolding that the Codes of 1872 and 1882 had made no change io 
the law. This was disapproved by a Full Bench of the Pnojab Chief 
Court in Queen Empress v. Sat/ Ati{S). The Calcutta High Court 
adopted the same view as the Punjab Chief Court and held that section 
545 (1) (6) provided for compensation, iu cases where it was recoverable 
under Act Xin of 1855, to the persons therein indicated, vis., the 
wife, husband, parent and child, if any” of the deceased(9). The 
Madras rulings are no longer good law as the present amendment makes 
it cleat that compensation can be awarded to any person by whom it can 
be recovered in a civil court. Criminal courts should not award 
compensation out of the fine to the relations of the deceased where the 
fight is the result of the encroachment made by the deceased^ and bis 
family on the field of the accused(lO). An order of compensation to the 
nearest heirs without specifying who those heirs may be is not a sufficient 
compliance withlawlll). Compensation may be awarded under this 
Section to a husband whoso wife has been enticed away with ctnninai 
lDtentU2). - 


(1) !^ga Tha Ya Emperor, 24 1. 
C. 963-16 Ct L.J. 655. 

(8) Mi Yin ▼. Empress, 1 But. n 
638. 

(8) Mangalcjiand ▼ Mohan, 14 N. 
U R. 131. 

(I) Emperor r, Jiamchandra, 34 
Bom. L. B. 38a»83 Ct. L. J S41-C6I. 
C 997 ; Kesar Singh v. Empress, 10 
P. R. 1876. 

(6) Shib Das ▼. Emperor, 31 I 0 
809-11 tt.L J. 658-40 P. NY. B. 1013 
Cr.=835 P. L. R. 1013. 

(6) 13 M. 353. 

(7) 31 M 74 F. D. 

(8) 17 P. B. 1908 F B. 

(9) A’mp^ror T. Morgan, 3QQ S02. 


There *te two Bases ol tha Oftlcutta^l^ 
Court, which interpreted the law In tM 
e'.me way as the Full Bench of the JladM* 
High Court, but the words 
which they had to consider were entirely 
different from the words which are now 
to be found : see In re lipop . 
W. B. Or 39 ; Queen t Moorat A«. 

(10) Mahammad Shah y. Emperor, 

A. I E. 1934 Lab 619=35 P. 

(11) Chuha-y Crown, 

De=30 1. 0. 1001=41 P. W. B. 1913 Ce. 
!4Cr.L. J 523. _ » p 

(W) Kttar Singh y p n, 

1878 Cr.; Crown y Aihoo, l* *'• 
1376 Cr. 
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da so by awardicg it out of tbe fine iniposed(l). The duty of a Magis> 
trate to order payment of court and process fees under s., 31 of tbe 
Court’Fees Act is imperative ; whereas under tbis section, he has a dis- 
cretion to award tbe expenses of the prosecution or to refuse to do so. 
It follows that this section must be taken to exclnde those expenses in 
regard to which the court has no di8cretioa(2). The court should 
record under what section, or on what grounds, it orders a portion of 
tbe fines irfiicfed on prisoners convicted of dacoity to be made over 
to the complainantfS). As an instance of the case in which the order 
for the payment of the whole of tbe fines as compensation was held 
to be not justified under this section, see Emperor v, Mating T/iih(4). . 

Of tbe fine recovered. — When expenses properly incurred in tbe 
prosecution of a criminal charge are ordered to be paid by the accused 
under tbis section, such expenses should be paid out of tbe fine 
imposed ; a separate order for such expenses is impropet(5). Compensa- 
tion cannot be awarded i» addi/ioii to fine imposed on the accused(6). 
It is quite competent to a court, when ddering compensation to be paid 
out of tbe fine imposed, to provide by its order for the proportionate 
distribution of tbe amount realised. lo the absence of any such direc- 
tion, an order providing for payment of compeusation out of fine 
imposed ought not to be cosstroed as meaniRg that nothing was pay-i 
able until the full amount of fine was realised!?). 

Expenses.~All legitimate costs as tbe pleader’s fees and tbe 
stamp on the power of attoroey etc, and not merely process-fees, may 
be awarded under this section as well as compensation for tbe injury 
caused(8), Compeosatioo for loss caused by inability of the complain- 
ant to attend to his work on account of bis time being taken up with 
the ptosecution of the accused, cannot be ordered to be paid ueder 
this section which deals with expenses incurred in the prosecution and 
with compensation for the injury ooly(9). A Magistrate cannot direct 
that a portion of a fine inflicted under s. 434 of the Indian Penal 
Code be paid to an Amin for the purpose of paying the expenses of 
bis being deputed to restore laud-marks destroyed by tbe opposite 
parly(lO) There is no provision jd Cb, XLIII or this section fo; 
ordering the payment of a sum of money to the owcer of the article 
stolen by way of iDdemnity(l 1). 

In the prosecution. — This section does not apply to such expenses 
as are incurred m bringing the offender before tbe Magistrate(12). 


( 1 ) Empress r Nga Ttin, h. B. B. 
(1B72— 169r), 695 

( 2 ) Empress v }'arnuna IJao, 2i 
JI S06 ; In re Pavadai Pillai, 1 Weir. 
722 

(3) Queen v Bissonalh, 2 W R Cr. 

68 

(4) 5L B R.50 

(5) Empress v. Eashiaram. Kat 
Uu. Cr. 0,311 ; Emperor v. Tuharam, 

4 Born L R. 677. 

(G) Emperor v. Bajulhai, 6 Bom. 
L B 12C ; Emperor v BItiijatii;a, 6 


Bom. h. B 076. 

(7) *» re Kbaddam Vetikala, 2 t, 
W. 82=16 Or. L J. 68»2G 1 0. 650. 

(8) L B. R (1872-1692), 409; Amp- 
rc«T Yamuna TJpo. 21 II 305. 

O) Imperaht v. Narauan, 22 
B. 438 " 

(lOi Queen v Moorut Loll. 6 W. R 
iroo^Cr ’ ^amun, 6 P. R 

('!) UUtra T Emperor, 00 1. C. isi- 
H95-A 1 R t02G N.g 69 
Un Bat. 
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Under the old law, it was held that an order awarding compaasation 
to the innocent purchaser of property found to have been stolen was 
not authorized by the sectiQn(l). The injury to such purchaser was 
held to be not the consequence of theft or misappropriation, but of the 
sale without title to pass the praperty(3). These cases are no longer 
good law. No compensation can, however, be awarded to an innoceot 
pledgee or mortgagee who has advanced money to the accused on the 
stolen pfoperty(3). 

Notice of appeal to complainant. — It is the settled practice of the 
Calcutta High Court, in a case where compensation has been awarded 
to the complainant, to give notice of the appeal to him, and an acqnitlal. 
in the absence of such notice, is liable to be set aside by the High 
Court in revision(4). ' 

Security proceedings.— ‘This section has no application to a case 
under section 107. An order directing the accused in the case, to pay 
costs of the complainant is ultra vtVes(5}. 

546. At the fcime of awarding compensation in 
Paymeni. to bo '‘"5’ aubsequent civil suit relating to the 
taken into account Same matter, the court shall take into 
in subsequent lutt. account any sum paid or recovered as 
compensation under section 545. 

Taken into account.— This expression means that the com* 
pensation awarded by the Magistrate is to be taken Into coosideratiou 
by the court in subsequent civil suit, oot that it is to be afterwards 
deducted from the damages awarded(6). 

Civil suit for costs of prosecution.— Where a complainant has 
prosecuted an accused person for a wrongful act and obtained a con* 
viction, be can in a subsequent suit recover the amount of the costs 
incurred by him in the prosecution of the criminal case in addition to 
damages for the injury done to him by the accused!?). 

546'A. (1) Whenever any complaint of a non* 
Order of payment cognizable offenoe 13 made to a court, 
of certain fees paid the court, If It convicts the accused, may, 
coS°Wie addition to the penalty imposed upon 
cases. ordor him to pay to the com- 

plainant — 

fn) The* fee (if any) paid on the petition of 


(1) Queen T. Reddon, C M. 386 ; 
Anont/moue, 3 Weir. 715 ; So® Empret* 
V. Abdul, 3 Bom. I>. R 413; Nobo 
Krhlo ». Lall C/tnud. 30W.B. 38; 
” " ’ • ' P.R. 

W. 

R. 

{a) lie Afanyappa, 3 Weir. 716, 

(3) Emperor ▼. ItatnehandrOt 46 B. 


891=-6G I 0.907—21 Bom. L. R 3SJ- 
23Cr.LJ.S41. ^ «- r. f 

( 1 ) Bhar.m-!. Sulhdto. t 

J. 1016-63 O. 9G9-43 
I C. 62 - A. I. B. 1326 0. 1051. 

(5) Slieo Prasad r. 

I.C 818-3SCr. T.J 476*192*^.601-1'. 
R 5 A 13 Or. p qqg 

(C) Zoce T. Hume, 99 W. B. 83G 

W'Oangadhar r. BhanjfJ 
1.0. 35— A. I. B. 1926 Nag. SC5. 
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^ Compensation for offences other than those which form the subject 
of inquiry. — This section does not empower a court to award compensa* 
tioQ for alleged offences other than those which form the subject of inquiry 
in the case in which the order is made(l). 

Compensation for injury caused by the offence — Bodily pain 
sn6*ered from the admioistration of poison is not an injury that can be 
compensated by money. The question of compensating a complainant 
out of hoe depends upon whether the loss, injury or damage has been 
occasioned by the od'ence which can be appraised in inoDey(2}. Where 
the accused was convicted and fined for being drunk on a public road, 
no compensation could be awarded to the constable who in arresting the 
accused had to struggle w,itb him and in so doing lest his whistle and 
rupees 5 ; because>such compensation is not for injury caused by the 
offence committed(3). An order for compensation is illegal where there 
is CO proof that any loss or special damage has been caused to the 
complainant by the hurt infl.cted by the accused(4}. The payment of 
compensation to the Municipality ns damages on account of the expenses 
incurred by it in disinfecting a house from out of the hoe imposed on the 
accused under section 188, I. P. C., for having brought his sister who 
was suffering from plague into a town without informing the authorities 
about {t(5}. So also, the paymeot of a reward to complaioaot, a forest 
servant, from out of fine imposed oo the accused under 1. P. C. for 
cutting teak trees, was held illegaU6). 

Refund of coaip!n$ation.~Tbere is do provision la tbe Code, 
under which an accused persoo can obtaio a summary order from tbe 
criminal courts, directing tbe refund of a Aoe which has been paid as 
compensation to a complainant under this section, and subsequently 
remitted by a superior couft(7}. But it has been held by tbe Allahabad 
High Court that tbe amouot may be recovered by a process under 
section 547 and oot necessarily by a suit m a civil court(8). Tbs 
Madras High Court has, however, beld that where a conviction is set 
aside on appeal, and a refund of the fines levied is ordered, the only 
remedy, if tbe person who has received a portion of the money as 
compensation refuses to refund it, lies io a civil court(9). 

Compensation for injuries to one other than the person 
injured. — Where an accused person is fined for injuries caused to one, 
compensation out of the fines cannot be awarded to another. Tbe 
latter can receive compensation, only if tbe fine is inflicted on tbe 
accused for an injury caused to biroself(lO). 

Clause (c).— The payment of compensation to an innocent 
purchaser of stolen property is provided for m clause ''c) when the 
property is restored to the possession of ibe person entitled thereto "(ll). 


(1) Empress t. Uovtnd Narayan, 
Rat Un. Cr Cas. 407 
(a) Croicn T Dinda, 13 V, R 1876 
Cr. 

t3) Anot'l/motis, U B R (1803— C6) 
79 

(4) lieg iS'amjon, 3 Bom H. C. R 
O.C. 43 

(5) Empress v. liahimalKAa, Rat 
Un. Or. Cas. 953. 

Cr. P. 0.-135 


(6) Empress T. Bhikari, Eat. un Cr, 
C 241 

(7) Chogatta v. Empress, 3 P. B. 
1689 Cr, 

(8) Vuisuddir. JUant Bam, 19 A. 
119 

(9) Anonymous, 3 Weit 717. 

(10) Pros. T. I'oiianwo, 9 Weir. 
718 

(11) St^Umcats ol Objects aad Reasons 
fl9l4) 
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Uoder the old la^, it was held that an order awardiog compensation 
to the innocent purchaser of property found to have been stolen was 
not authorized by the section(l). The injury to such purchaser was 
held to be not the consegueoce of theft or misappropriation, but of the 
sale without title to pass the property(2). These cases are no longer 
good law. No compensation can, however, be awarded to an innocent 
pledgee or mortgagee who has advanced money to the accused on the 
stolen property(3}. 

Notice of appeal to complainant. — It is the settled practice of the 
Calcutta High Court, in a case where compensation has been awarded 
to the complainant, to give notice of the appeal to him, and an acquittal, 
in the absence of such notice, is liable to be set aside by the High 
Court in revision(4). ' 

Security proceedings.—Tbis section has no application to a case 
under section 107. An order directing the accused in the case, to pay 
costs of the complainant is ultra v/rea(5). 

546. Afc the time of awarding compensation in 
to bo a"y subsequent civil suit relating to the 
uicoa into aoeouDt same matter, the court shall take into 
la subsequent salt, accounfc any sutn paid or recovered as 
compensation under section 545. 

Taken Into account. — This expression means tbit the com- 
pensation awarded by the Magistrate is to be taken into cooslJeration 
by the court in subsequent civil suit, not that it is to be afterwards 
deducted from the damages awarded(6). 

Civil suit for costs of prosecution.— Where a complainant has 
prosecuted an accused person fora wrongful act and obtained a con- 
viction, be can in a subsequent suit recover the amount of the costs 
incurred by him in the prosecution of the criminal case in addition to 
damages for the injury done to him by tbe accused[7)> 

546'A. (1} Whenever any complaint of a non* 

Order of payment cognizablo offenoB IS made to a court, 
of certain fees paid ^ho coort, if it convicts the accusod, may, 
^y^compiamant^^in addition fco the penalty imposed upon 
<=^803 him, order him to pay to the com- 
plainant — . 

(a) The 'fee (if any) paid on the petition ot 


(1) Queen t, Ueddon, 6 BI. 386 ; 

2 Weir. 715 ; See Bmpret* 
Abdul, 3 Som. f>. S J49- WoAo 
Krisio T. Zall C/tand. 20W.B. 38; 
BaU Afu/tammad v Bmperor, 3 P.R. 
190f} Cr.-7 Cr. h J. 379; Bee also 
K/taira/i Jlam y. BudAu, (1803) A. W. 
H Cl : 6'atcaM V. Crotrn, 31 F. B. 
1878 Ot. 

(3) Be Manyappa, 2 Weir. 716. 

(3) Efnperqry-Itamchandra^*f» D. 


BOl-'SG I 0.007*21 Bora. L. R 3S2- 

SuMo 37 g. 1-- 
!. 10=16=63 O. 069*43 1'. 

[ C. C3-A. I. B. 19SG C. 105*. 

(5) S/ieo Prasad ». 

.C 8l8-2JCf. I.J 476»1931A.C91-U. 
t 5 A 13 Cr. p qq/; 

(6) Love y. Hume. 39 W. K. 3^0 

^<7)' Oangadhar ▼. BhangJ Bao. 93 
. 0. 35— A. I. B. 1?2« Nsg. SW- 
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complaint, or for tho examination of the 
complainant, and 

(b) Any fees paid by the complainant for serving 
piocess on his witnesses or on the accused, 
and may further order that, in default of payment, tho 
accused shall suffer s.imple imprisonment for a period 
not exceeding thirty days, 

(2) An order under this section may also be made 
by an appellate court, or by tho High Court wliou ex- 
erci'^ing its powers of revision. 

This section has been inserted by section 153 of Act No. XVIII 
of 1923, It embodies the provisions of section of the Court Fees Act 
since repealed. 

Scope of the scctlon.—This section merely provides for the 
refund of process fees in noa>cognizable cases when paid, but does 
not authorise their paymectUh An order for payment of costs 
cannot be made under the provisions of this 5ecUoo(2). Neither the 
compiaioant nor the accused can be compelled to pay procees fees for 
the production of witoesses, although the complainant must, under s. 204 
of the Cr. P. C., m the ordinary course of events, pay process fees for 
the summoning of the accused(3). 

Complainant when entitled to refund of court fee. — Repayment 
of court'fee on a complaint cannot be ordered if the complaint is 
not required by law to be stamped. Tbe fact that the court fee has 
been illegally levied by tbe court %vill not be a ground for ordering 
tbe accused to pay tbe fee on coavicttoo(4). Complaints msde by 
Muoicipal Officers, no process fee being leviable on such complaints 
and tbe accused coosequently not being bound to refund the sum 
illegally levied(S]. An accused person ordered, under s. 2 of the 
Workman’s Contract Act, to repay the sum advanced to him, cannot 
also be ordered to pay the court-fee on tbe complaint(6). 

Order for payment of fee in addition to fine — In cases to which 
this section applies there ought to be an order for tbe repayment to 
tbe complainant of tbe fee paid by bim m addition to tbe fioe. The 
provisions of tbis section are not controlled by section 545(7). 

Appealable sentence. — An order directing an accused person to 
pay the complainant the court fee paid on bis petition is no part of the 
sentence so as to make it a sentence of fine within the terms of 
section 413(8). But in one case it has been beld otherwise(9). 


(1) Emperor v. Mg San Nyein. 87 
Cr. L. 7 415 (ilC)-1926 Rang 13-4 
Bur L J 187-03 I C 79 
(3) A'lir ud Dm v Emperor, 81 1 O 
985— 25 Cr. L J UGl—A I R 19J5 O 
100 . 

(3) A’rnperor V. ^/■j; San A'wm. 87 
Or.I.. J 415-192GHaDg 13-4 Bur L 
J. 187--93 I. C 79 

(4) lieg V. .4iy» Narti, 8 Born. 11 O 

p. {0 C.) n- 


(51 Frnprest v Khnjabhoi/. 1C SI. 
423=1 Weir 723. 

(C) Empreis v Dudhu. Rit Uo Cr. 
C«s. 534 . Emperor r Dhondti, C Bom. 
L R S‘5 

(7) In re Puraifai Pif/af. 1 ^Yeir 
789 , Kmprett » I'a-Mima Rao, 8l SI 
305. 

(B) Madanv ITarat.wr C87 
(9) Empress r Thartgare!ii, 33 SI. 
153'=t Weir. 721. 
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“May’’. — The following extract from the report of the Joint 
Committee may be read in this cannectlon : “ \Ve tbinic the coart 
should not be bound to exercise the power conferred by this section In 
trivial cases, and we have accordingly used the word 'muyV* 

647* Anj’ money (other than a finoj payable by 
Moneyi ordered to of Huy oftlor inado iindor this 

bo r\id rccoTcrabio Codo, aiid tho iiiotliod of rccovory of 
” which is not otherwise expressly provided 

for, shall bo recoverable ns if it were a fine. 

Amendment.— The words “and the method provided for " 

have been inserted by section 154 of Act No. XVlIl of 1923. 

Money payable. — This section only provides a summary method 
for realising "money payable" acd these words cannot be stretched 
so ns to include live-stock or other goods(I). Diet money cannot be 
recovered under this section, but it can be recovered by the witness In 
a Civil suit(2). 

Refund of compensation ordered to be paid under s 545.-^ 
hloney ordered to be paid as compensation under s. 545 Is recoverable 
by process under this secttdn(3), tbougb there is authority to the 
contrary n!so(4). 

Refund of compensation ordered to be paid under s. 250." 
This section provides that money ordered to be paid as compeRsailoa 
under section 250 is recoverable as if it were a fine and the methods of 
recovering a fine are provided for in Sfction 386 of which clause (1) W 
provides for the realisation by issue of warrant for the levy of the 
amount by attachment and sale of any moveable property belooglog to 
tne ofrender(5]. The provisions of this section confer authority on 
criminal courts to realize compensaiioo paid to accused under s. 250, as 
if It were fine, when the prder of payment of compensation is set aside 
by nu appellate court or a court ofrevision(6). 

548. If any person nfTooted by a judgment or 
Copies of proceed- Order passcd by a criminal court desires 
to liavo a copy of the Judge’s cbaigo to 

tho Jury or of any oidor or deposition or oHier pait of 

the record, ho shall, on applying for such copy, be 
furnisbed therewith : 

Provided that ho pays for the eaiue, ui.Icps the 
court, for some special reason, thinks fib to furnish it free 
of cost. 

“Any person affected by a iudgmont or order." — These words 


(t) Emperor Phummari Earn, 93 
Cr.lA J. J57-65I C 621 

(2) Kamal Alandaltni y. Parama- 
tuKh. 90 1. C. 488 = 29 I'. W. N. 1033- 
A. 1. R. 1926 0.S89 

(3) Muliaddi Lai v. Mani Rami 19 
A. 112*(1896) A. W. N. 189, 

Rahshi, 6 A- 96 ; Empreff v, PoJa 


Varapu, 1 M 663; Ali Ahmad r 
ifalhu. 14 P. E. 1881 Ci.i Empress t 
Rar^i, Rat Uo. fr Cas 9I3 
(i) Anonymous, , 

(6) Ram Chander v- Emperor. 13 
Pal. L. T. 636-1933 Cr. 0. 773. 

(C) Croxen V. Hira jVontf. 39 P. a, 
1903 0r.=2 P. L. R. 1904. 
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complaint, or for the examination of the 
complainant, and 

(h) Any fees paid by the complainant for serving 
piocess on bis witnesses or on the accused, 
and may further order that, in default of payment, tho 
accused shall suffer ajmple imprisonment for a peiiod 
not exceeding thirty days, 

(2) An order under this section may also be made 
by an appellate court, or by tho High Court wlien cx- 
erci'^iiig its powers of revision. 

This seclioQ has been insetted by section 153 of Act No. XVIII 
of 1923. It embodies the provisions of section of the Court Fees Act 
since repealed. 

Scope of the section.'-'This section merely provides for the 
refund of process fees io non-cognizabte cases when paid, but does 
not authorise their paymect(l). An order for payment of costs 
cannot be made under the provisions of this sectioQ(2). Neither the 
complainant nor the accused can be compelled to pay procees fees for 
the production of witnesses, although the complainant must, under s. 204 
of the Cf. P. C., 10 the ordinary course of events, pay process fees for 
the summoning of the accused(3). 

Complainant when entitled to refund of court fee.— Repayment 
of court'fee on a complaiot cannot be ordered if the complaint is 
not required by law to be stamped. The fact that the court fee has 
been illegally levied by the court will not be a ground for ordering 
the accused to pay the fee oo coovictioaii). Complaints made by 
Municipal Officers, oo process-fee being leviable on such complaints 
and the accused consequently not being bound to refund the sum 
illegally levied(5). An accused person ordered, under s. 2 of the 
Workman’s Contract Act, to repay the sum advanced to him, cannot 
also be ordered to pay the court-fee on the complaint(6). 

Order for payment of fee in addition to fine— In cases to which 
this section applies there ought Io be an order for the repayment to 
the complainant of the fee paid by bun in addition to the fioe. The 
provisions of this section are not controlled by section 545(7). 

Appealable sentence. — An order directing an accused person to 
pay the complainant the court-fee paid ou his petition is no part of the 
sentence so as to make it a seotence of fine within the terms of 
section 413(8). But in one case it bas been held otberwise(9). 


(1) Emperor v. Mg. San Npein. 27 
Cr. L J. 416 (410-1926 Bang 13-i 
Bur L 3. 1B7— 03 I C. 79 

(2) Niir ud Dm v. Emperor, 81 1. C. 
986— 25Cr. L.3 1161—A I. R. 1335 0. 
103. 

(3) Emperor y. Mg San Nue!»,27 
Cr. li. 3. 415-1936 Bang. 13-4 Bne L. 
J. 187-01 1. C. 73. 

(4) Reg ▼. Auji Nam, 8 Pom. H. 0 

p.(0 0.>23. 


(5) Fmpresi v. Khajabhog, 1C Jf. 
423—1 Weir 733. 

(C) Empren y. Etidhu. R-tt Uo. Cr. 
C««. 534 ; Emperor y. DhonJu, C Bom. 
L. R 3‘.5 

(7) In re Pavadai Pillai. 1 ^Ye!r 
722 ; Empreti y. I'amtina Jiao, 21 M 
SOS. 

(8) Madany Ilnra'i,iQO C97. 

(3) Empress y Tkangacelu, 23 M. 
153-J Weir. 721. 
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court to whicli this Codo applies, or by court martial, 
and when any person is brought before a ilnpistrate and 
chai-Rcd with an ofTonce for which ho is liable, under the 
Army Act, section 41, or under the Air Force Act, sec- 
tion 41, to bo tried by a court-martial, such Magisttate 
shall have regard to such rules, and shall in proper 
cases deliver him, together with a statomont of the 
olTOnco of which ho is accused, to the Comraandiiig 
Oflicer of the regiment, corps or dotacbment to which 
ho belongs, or to tlie Commanding OHicor of the nearest 
military or air forco statton, as the case may be, for the 
purpose of being h ied by court-martial. 

(2) Every Magi'^tiate shall, on receiving a wiittou 
Apprebcoiion of application for that purpose by the 
lueiircMoni. Commanding O/hcer of any body of 
troops alntiotifd or employed at any such place, use his 
utmost endeavours to nppiohend and secure any person 
accused of such ofTonco. 

650. Any Police Ofliccr may seize any property 
ro«,.iopoiicoio 'vliiolunAy bo ollogcd or ruspocted to 
eefzo ptepcrtj- «ai. liavo bcoii stoloi), Or which may bo toiiuu 
pect«dwbo*toien. nndor circuinstanccs whlcl) create suspJ' 
cion of the commission of any ofTonce. Such police 
officer, if subordinate to the ofliccr in charge of a police 
station, shall forthwith report the seizure to that 
oflicer. 


Seize. — Tbe power to seize properly is Riven by this seclio 
Where, therefore, a Police Sub Inspecior suspected that certain logs 
were lying on truchs at a railway station, were siclen property, an , 
instead of seizipg them under this section issued an order to the Static ■ 
Master directing him to detain the same, it was held that the order wa 
irrcRular and objectionable(l). 

To have been stolen.— This section rivbj the police very wi e 
powers with regard to the seizure of cattle alleged or 
have been stolen, but it does not extend to the taJimg away o 
cattle, simply because they are mixed up with the stolen ones(2J. 

Found under circumstances which create suspicion of * ® 
commission of any offence — A Sub-Irrspector of Police on rcceivi B 
a report of theft and ebeatieg against a shop keeper went to tbe shop 
closed it to prevent tbe removal of the goods. Tbe shop 
closed during the pendency of criminal proceedings for about j 

The shop-keeper did not take any steps to get tbe shop released, but 
his acquittal brought a suit for damages against Sub-Inspector. It 


ra) Seda V. Cl cun. ij P- 
lf09 Cr -4 1. C. DSO»ll Cr L,J. 


V. B. 
99. • 


fl) Sft’pfrorv Bithnl Naih, J6 O 
C. S71=22 J. C. 753-13 Cx.UJ. 177. 
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should not be construed narrowly : they cannot be confined to a person 
who is a party to the judgment or order, /or the rights of the accused 
to a copy of the judgment are dealt with elsewhere in the Code. The 
public as a whole cannot fail to be effected by every judgment of a 
criminal court. For example, the judgment In a criminal case dealing 
with sedition affects the general public. It is a rule of law that every 
membet of the public is presumed to know the law ; it follows that the 
public must have a right of access to the judgments of the courts which 
express that law(l). But id a Bombay case it has been held that a 
third party, t. e , a member of the public who is not a party to the case, 
IS not a person affected by a judgment or order, and is not entitled 
to apply for copies of depositions and )udgment(2). A prisoner is 
entitled to have copies of all documents for which he asks, and which 
he thinks necessary for bis defence(3). Inasmuch as every one com* 
plaining of an offence by which he is injured is affected by the disposal 
of his complaint, whether the case has been sent up by a Police Officer, 
or not, be is entitled to a copy of (be Magistrate’s order of discharge 
under s. 253(4). 

Order.— A charge is not an order of a criminal court within the 
meaning of this section. A Magistrate therefore is not bound by the 
provisions of this section to grant to ao accused person under trial before 
him copies of depositions of the witnesses for the Crown where the trial 
has not reached a more advanced stage than the recording of the 
evidence for the prosecutiao(5}. 

Part of the record.— “ Record " means only the Magisterial 
record, and such record begios io securitycases, only with the order under 
section 112 Hence, the informa<ioo or report, earlier than the order 
under section 112, is not " part of the record " within the meaning of 
this section. So the person proceeded against is not entitled to a copy 
of the information or Che report(6). But the report of the Police under 
s. 202 is part of the record aud there is no reason to refuse a copy of 
the same to the accused(7). 

549. (1) The Governor-General in Council may 
Deiirery to miu- make lules, consistent with this Code 
tary auihorittes ot the Army Act and the Air Force Act 
trVe^dty court ^ma * Of any Similar law for the time being in 
tiai. force, as to the cases in which persons 

subject to military' or air force law shall bo tried by a 


(ll Emperor ▼. LadU f’roiad, 63 A. 
724-A.l.R 1031 A. 86i-33 Cr. L J. 
861=1931 Cr. C. 020=133 I. 0. 827=13 
L. B. A Cr. 60-16 A.I. Ct. R. 463-99 
A. L. J 405 


O 1C6. ■ 

(5)£'mpr«jv Prog Singh, (1892) 
A.W.N.140. 
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should not be so construed (is to tnnke it include purposes tvbicb, 
nlthopph not unlawful in tbemselve<, miRht only become so nben 
entertained towards a child in opposition to the wishes of its guardian, 
c, g., detention of n female child, ngninst (he will of her parents or 
guardians, for the purpases of being brought up in a religion which such 
parent or guardian disapproved of(lK 

'* Unlawful detention for an unlawful purpose. " — Althoofih 
the detention of a child, against the will of her parent or guardian iiitb 
a view that she should be brought up in a religion which such parent or 
guardian disapproved of, and the adoption of which would not only 
involve a total change in the child’s mode of life, but would also 
deprive the parent or guardian of any control in the education or bring* 

ing up of the child would amount to an unlawful detention, notnilb- 

standing the consent of the girl to such deteotioo,yet, it could not 
amount to " an unlawful detention for an unlawful purpose "(2). If the 
** unlawful detention ** i«, however, for a purpose which is an " offence 
or is legally prohibited or which is a civil wrong it would constitute 
an " unlawful purpose Firstly because bigamy is declared an offence 
by 8. 494, Penal Code. Secondly if the girl is being detained by her 
father contrary to her own wish, such detcntloa would also fan 
within the purview of s. 339, Penal Code, and would equally be deten* 
tioQ " for an unlawful purpose Lastly, since the nnlawful deten* 
tloa of his minor wife by his father-in-law prUna fazU affords a cause 

of action to the husband to recover possession of bis wife by s ciwi 
action. The purpose of such detention would likewise be “unlawful 
within the meaning of this section(3). But where a husband com* 
plained to the District Magistrate that his faiber-ln-Iaw was wrongfully 

detaining his wife and refused to send her to his house, without alleg- 

Ing that sbo was being so detained contrary to her own wish, ami tbe 
District Magistinte passed on order under this section directing her 
restoration to the husbacd without making any inquiry into the mattec 
of tlie complainant, it «ns held (hat on the facts the case was not one 
to which tbe provisions of this section should be applied and that, )> 
the husband had any grievance, he should seek bis remedy in the 
civil court(4). ' , 

Jurisdiction of District Magistrate to transfer complaint under 
this section. — A Drstr/ct Magistrate alone has iur/sdicrioo to enlertain 
a complaint and make an order under this section. lie has no power 
to transfer such a case to a subordinate Magistrate, and that Magis- 
trate would have no jurisdiction thrreinfS). , - 

Procedure.“-The proceedings under s. 491 and this section being, 
in some measure, analogous, tbe same procedure should be followea 
in cases falling under both the sections, in tbe absence of any, especially 
prescribed by tbe Code(6). 


(1) AhToham v. il/ofi/oio, 3C 0. 467; 
ThaKoftdas v, lihagxcandae, 4 Bcm. 
L B. CCO. 

(2) JlLraJiani r. i/ahtato, }C C. 467. 

( 3 ) 2't/htdas v. C?ie{atidQs, A. I. B. 
1C83 Ksg 574^10 K. I . J. 810=1SE8 Cr. 
C. 1S73, 


(4) ICaihu V. Kart Lai, Cr. I . J 
7J8-26 1 C. 160. „ , „ 

(6) Bai Bahi v. Jagjivan, Hfl* tJn. 
Cr. («« 063. , , . P 

(6) Tuhidu* V a‘iiaadas. A- I. «• 
3C83 NflR.S74=lG N. L. 3 Sl0=l533 
Cr. 0 3fi7S ; Jn te SatlJiit, lO B v07. 
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held that the act of the sub-inspector in closing the shop was not illegal 
inasmuch as the goods in the shop could under the circumstances be 
regarded as having been found in the shop keeper's possession under 
circumstances creating suspicion of an offence, within the meaning of 
this sectioD(l). 

Claim of person in possession. — The police seized property on 
suspicion of Its being stolen property under this section, and the Magis- 
trate issued a proclamation before satisfying himself as to the claim of 
the person in possession. It was held that it was not incumbent on the 
Magistrate to decide the claim before issuing the proclamation, as the 
person in whose possession the property was found has an opportunity 
of making good bis claim to the Magistrate even after the issue of the 
proc1amatioD(2). 

551 . Police Officers superior in rank to an Officer 
PowMB of Buperio* in charge of a police station may exercise 
officers of police. the Same powers, throughout the local 
areas to which they are appointed, as may be exercised 
by such officer within the limits of his station. 

Search made by Sub-lnspector not tn charge of police station under 
Circle Inspector's supervision.—'VJhtte a search is made actually by a 
Sub Inspectot of Police who is not to charge of a police-station, but it is 
made under the supervision of a Circle Inspector, tbe search is not 
illegaUS). 

552 - Upon complaint made to a Piesidency 
powerto compel Magistrate or District Magistrate OH oatb 
restocation of ah- of the abduction Or Unlawful detention of 
ducted females. a woman, Of of a female child under the 
age of sixteen years, for any unlawful purpose, he may 
make an order for the immediate restoration of such 
woman to her liberty, or of such female child to her 
husband, parent, guardian, or other person having the 
lawful charge of such child, and may compel compli- 
ance with such Older, using such force as may be 
necessary. 

Amendment. — Tbc word ‘sixteen ’has been substituted for the 
word ‘ fourteen ' by the Amending Act V of 1924. 

Scope of tbe section. — This section applies to women and female 
children only. This combination andtbe exclusion of male children go 
to show not only that some definite purpose, unlawful in itself, was 
contemplated, but that the purpose has some special reference to tbe 
sex of tbe person against whom it nas entertained. Therefore, it 


(1) /varan SingJtv.Nond Sifhore, Cr.33~10 Cr L. J. 103. 

12* 1. €.254=- A I. K 1020 N»g 834«a 

Cr. I aw Nig l»Ind. hul. (1030) Nag. (3) Shtam Lai t Etnyercr, A. 1 I?. 
270. 1OT7 A 61C=28tr 1, J. 052=103 1. C. 

(2) Ganga ilom ». Crtun, 9 lOS'-S A. I. Cr. B 7“8 L. R A.Cr.92, 
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654:- (I) With tho previous sanction of the 
Power of chatter- Govcriior-Gcneral in Council, the High 
ed High Courts to Courfc at Forfc William, and with the 
tasjLttaof'iacor'a; Prcvious Baiiction of tho Local Govern- 
of subordinate moiit, anj’ othcr High Courfc established 
by Koya! Charter from time to time, 
make rules for tho inspection of tho records of sub* 
ordinate courts. 

(2) Every High Court not established by Royal 
Power of other ^barter may, from time to time, and 

High Courts to with tho provlous sanction of the Local 

mske rules for Govommont,— 
other purposes. * 

(а) make rules for keeping all books, entries and 
accounts to bo kept in all criminal courts 
suhordinafco to it, and for tho preparation and 
transmifsion of any returns or statements 
to bo prepared and submitled by such courts; 

(б) fiamo forms for every proceeding in the said 
courts for which it thinks that a form should 
be provided ; 

(c) make rules for regulating its own practice and 

proceedings and the practice and proceed* 
ings of all criminal courts subordinate to 
it ; and 

(d) make rules for regulating tho execution of 
wanants issued under this Code for the levy 
of fines : 

Provided that the rules and forms made and framed 
under this section shall not be inconsistent with this 
Code or any other law in force for the time being. 

(3) All lules made under this section shall be 
published in the Local Official Gazette. 

Allahabad High Court Rules. — On general principles as w^I as 
under the existing statutes and rules prescribed by the High Court 
any member of the general public is entitled to inspect and have copies 
of the judgments of the subordinate criminal courts(l}. 

555. Subject to the power conferred by s. do«> 
and by n. 107 of the Government of 
orms. India Act, 1910, the forms set forth in the 


0) ZadH Ptafad v. Z'n ftTOr. 88 I* R A. Cr. 60- 16 i*. f. Cr. R. «G3=193t 
Cr. L.J.€64*-63 A. 724=A l,B.I*.SIA. A.L.J. 405. 

3C4-1931 Cr. C. 020=182 1. C 3i7>=18 
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Preliminary inquiry. — The provisions of ss. 200 to 203 which 
relate to the procedure to be employed by a Magistrate takiirg cogniz* 
ance of an offence do not apply to this section where no ofTence is 
a]leged(l). The District Magistrate has no power to order a preliminary 
inquiry by his Sub-Divistonal Magistrate in a case under this section. 
A preliminary inquiry is neither permissible nor desirable in such a 
case even by the District Magistrate bimself(2). A person proceeded 
against under this section is not an accused and liberty is therefore 
expressly reserved to him to offer himself as a witness in such pro- 
ceedings by s. 340 (2) of the Code(3). 

Absence of proof of unlawful detention,— Where a Magistrate 
has reason to believe that a woman is being unlawfully detained but 
cannot find who so detains her, the proper course is for the Magistrate 
to issue an order to have the woman brought before him and to examine 
her. An order in general terms that a woman be restored to liberty 
without finding that she was unlawfully detained by any one or without 
ordering any person to restore her to liberty is not one contemplated 
by the sectiQo(4). Where, however, on an application made under this 
section to a Magistiate of the first class, he examined the applicant 
on oath, reccrded a statement of facts alleging wrongful ditention of bis 
wife, and directed the issue of a search warrant under s. 100, it was 
beld that be had jurisdicltoo to do so(5). 

553- (1) ■Whenever any person causes a Police 
Oo Mtion to arrest another person in a 

pewmagtoSeMiy presidency town, if it appears to the 
|i«n m charge in Magistrate by whom the case is heard 
res eocy own qq sufficient groUlld for 

causing such arrest, the Magistrate may award such 
compensation, not exceeding fifty rupees, to be paid by 
the person so causing the arrest to the person so arrest- 
ed, for his loss of time and expenses in the matter, as 
the Magistrate thinks fit. 

(2) In such cases, If more persons than one are 
arrested, the Magistrate may, in like manner," award to 
each of them such compensation, not exceeding fifty 
rupees, as such Magistrate thinks fit. 

(3) All compensation awarded under this section 
may be recovered as if it were a fine, and if it cannot be 
so recovered, the person by whom it is paj'able shall be 
sentenced to simple imprisonment for such term not 
exceeding thirty days as the Magistrate directs, -unless 
such sum is sooner paid. 


(1) Thahoredas t. D1tagicattda$, 4 1033 871. 

Dorn L. R 003 ; TuUidaz h. Chelan- (S) jOid, at p. ST6, 
dai, k I R 19J3 Nag.STl. (4) C/j/iar t. iJarootf. 3 Weir. 721, 

<2) TuUidas T. Cheiandai, A. I. B (5) O’orov. Aldiil,>iOV. i03. 



1996 THE CODE OF OHlMlhAI. PliOOEDDRB [Chap, XL VI. 


is interested in the result of a cause, he cannot sit ia judgment upon 
it(l). The maxim rfefcc/ esse judex in proprid s/<d’c<iHs<i (do 
man can be judge in bis own cause), is a Brm and sound maxim aod 
it rests, not upon any suspicion as to the honesty of the Judge or 
his capacity for the teebnicaiities of law. It rests upon the philosophy 
that says that human beings are after all human beings, and, with all 
honour due to the honesty and integrity of Judges, they are not to bear 
cases in which they are themselves conceroed(2). "It is of the last 
importance that the maxim that so man ought to be a Judge in bis 
own cause, should be held sacred. And that is not to be cooBned to a 
cause in which he is a party, but appites to a cause in which he has 
an interest "(3). Any direct pecuniary interest, however smali, in the 
subject-matter of inquiry will disqualify a Judge(4), and any interest, 
though not pecuniary, will have the same elTect, if it be sufficiently 
substantial to create a reasonable suspicion of bias(5). 


No Judge or Magistrate.— The disqualification under this section 
is personal to the Judge or Magistrate. 

Except with the permission of the court to which an appeal 
lies.— Under this section a Magistrate who is personally interested can 
try B case with the permission of the court to which an appeal hes 
from his court(6). Where a Magistr.ate who was also a member of & 
club asked the Sessions Judge, who was also a member, permission foi* 
proceeding with the trial of an offence under s. 409, I. P. C., against the 
servant of the club, held, that there was nothing in this section to 
. suggest that the Sessions Judge had not jurisdiction to grant permission 
to try the case or to commit it for ttfai(7). A Magistrate who applies 
to prosecute the accused for making false charges against himself should 
take the further orders of the District Magistrate ns to whether he is to 
go on with the case(8). 

Try any case.— These words are comprehensive enough to include 
the bearing of an appcal(9). But a Sessions Judge is not prohibited id 
law from hearing an appeal from a conviction by a Magistrate in a 
case where, as an Insolveacy Judge, ho allowed the prosecution to pro* 
ceed. A Judge may, however, object to bearing such a case if h® 
remembers, being acquainted with it before(lO). A Sessions Judge is 
not disqualified from hearing au appeal from the conviction of an 


(1) JJtooI^sv. Earl of iZ/rcu. Ilardw 
603 : Earl of Eerby't Case, 13 Rep. 
114: Anon, i Salh 89G ; Worseiyy. 
S DevonJt Co. 'OQ B 633. 

(3) Empress v. Pohpi, 13 A. 171 (174) 
(S) Fer Lord Campbell in Dimet 

t. Grand Junction Canal Co , S H. 
L Cas. 769. 

(4) Peg T. Eand, L R. 1 Q B 232; 
Jteg V. Gaxsford, 1893, 1 Q- B. 381 ; 
Queeny, Bholanalh, 2 C. 24=f5 W. 
K. Or. 67 ; VarasUuTam v. Cooke, 63 
B. 7ie=31 Bom. h. B. 3?6=A. I R, 
1029 B. 404 ; In rc Eodngoet. 20 B. 
602 

' (6)' AUisoxt V. GV«. Council of 


Medical Edueation, 1894, 1 
Beg. ». Burion, 1697, 9 Q. B, 463 , 
Beg. T. Buggms, i895, l Q. B 663 
ifi^ ParashuTomy. Cooke, 53 B. 716 

* (7) Empressy.Eaieh Bahadur, 2<J 
A. 181. „ 

(8) Ram Loll t. Emperor, 3 L. B. 

B-S20 ^ ... 

(9) Nistarini v. Ghose, 23 0- 

Ia\e Mohammad y. Emperor, 9 fj- 
L. Jl. 81 ; Mamoon v. Emperor, oil 
C. 682 = 23 Cr. L J. 44G=61 P, L- B. 
”22. , 

(10) Sri Eltsina v. Emperor, n I- 
C. SC8=»2I A. L.J V0=^2i Cr.L. J. 114“ 
1823 A. 193. 
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fifth SchotUile, with such variation as tho ciicurastances 
of each case require, may bo used for the respective 
purposes therein mentioned, and if used sliall be suffi- 
cient. 

Form of warrant.— -This section deais with the form of the 
warrant itself and nothing more. The words of this section are not 
intended to supersede the provisions of section 90. If, therefore, a 
lla^istrate under s 90, issues a warrant drawn up in the terms of form 
VII of Schedule V of the Code, lor the arrest of any person as therein 
specified but does not first record its reasons in writing (that is, apart 
from the statement in the warrant), the warrant so issued, is va)id(l). 
If the substance of the warrant issued under section 100, complies with 
the requirements of that section the warrant is perfectly legal, no 
matter what prescribed form is used for the warrant(2). 

“U'll/i SHcfi varialton." — There being no prescribed form of 
warrant under s. 100, a Magistrate issuing such a warrant adapted a 
form under section 96, to the provisions of s. 100 by altering the 
figures and also by drawing up the warrant in terms 'required by section 
100. It was held that the warrant was perfectly legaU3}. 

556- No Judge or Magistrate sboll, . except with 
Care in which permission of the court to which 
jodge or MaeutTttQ An appeal lies from bis court, fry or 
for trial any case to oi in wliioh 
* ' lie is a party’ or personally interested, 

and no Judge or Magistiate shall hear an appeal from 
any judgment ot- order passed or made by himself. 

Explanation,— A Judge or Magistrate shall not be 
doeracd a party, or personally interested, within the 
meaning of this section, to or in any case by reason only 
that ho is a Municipal Commissioner or otherwise con- 
cerned therein in a public capacity, or by reason only 
that ho has viewed the place in which an offence is 
alleged to have been committed or any other place in 
which any other transaction material to tho case is alleg- 
ed to have occuired, and made an inquiry in connection 
with the case. 

Illiislration, 

A, as Collector, upon cousiderflUon of information furnished to him, 
directs the prosecution of B for a breach of the Excise Laws. A is 
disqualified from trying this case as a Magistrate. 

Principle. — It is a rule observed to practice, that where a Judge 


(1) G’oil ofAtsamy SaJietuUa.SB 
C U J. n. 

( 1 ) iSupdt and Jiernem y JUo^am 
vivlla, IS I. C. C87*>11B r. Ia t. SOI- SO 
Cr K 3 17=45 C. 905; ilutattifah y 
Eti’ptror, 1 C. 1002^16 


0. W. N SSC-13 Cr.L. J. I£G. 

(3) Supdl and Ilememy. Aforom- 
#no«B, 18 I. C. C67- IS 1. 003 ; Me also 
Guramtah y. Etnperor. B'H , ID3—i3 

1. O. 1C02=160.^\. K.agG-JSir 1. 

a. lEC, • • 
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which be had taken an active part as District Superintendent of 
Police(l). But in a patty case under the Penal Code where the ofTence 
committed is within a Magistrate’s cognisance the accused should not 
be committed to the Sessions on the ground that the Magistrate was a 
witness to the identification proceediags(2}. 

In which he is a party, — Where a Magistrate is himself one of 
those obstructed by the driving of the accused on the wrong side of the 
road, be should not himself try the accused under ss. 28 and 29 of the 
Bombay Village Police Act(5). 

Personally interested. — In this section the words ’'personally 
interested” cannot mean that a public officer whose duty it Is to see that 
the law is obeyed is merely by reason of that duty a personally interest* 
ed in the prosecution and trial of an offender against the statute law. 
They cannot refer to any very remote interest in the matter, and must 
refer to some particular and immediate personal interest in the case and 
its results. A hlagistrate cannot be said to be ” personally interested 
within the meaning of this section merely by reason of its being his 
duty as an officer under the Government to see the law relating 
to the sate of opium enforced and maintained in that part of the 
district of which he has charge. He is. therefore, not precluded from 
trying an offence under the Opium Act(4). This section does not debar 
an Excise Officer from trying a case under the Excise Act, I895> io 
which he himself is responsible for the prosecutiooti)* The phrase 
* interested as used in this section, does not imply mere intellectual 
’ interest,' but something of the nature of an expectation of advantage to 
be gained, or of a loss, or of some disadvantage to be avoided, by the 
persoD who is said to be interested io the case. The mere fact that the 
inquiry was made by the Magistrate is sot to be regarded as a disqualify* 
ing ground under this section(6). A Magistrate, wbo bad been a Member 
of the Sub-Committee of a Municipal Board wbicb recommended the pro- 
secution of a certain person for an alleged obstruction caused by him jo 
a public thoroughfare, was not, by reason ooly of this fact, ” personally 
interested ” in the case afterwards initiated against such person so as 
to be debarred under this section from trying it(7). On the day when 
the courts were closed for the 'Christmas holidays two persons came 
to a Magistrate’s private house, and there made an oral complaint to 
him. When the courts re-opened the same persons filed a written 
complaint in the Magistrate’s^ conrt, which resulted in certain persons 
being put upon their trial before the same Magistrate foran offence nnier 
section 323 of the Indian Penal Code. During the course of thetrial the 

Magistrate cousidered it his duty to record bis own evidence as to the 
circumstances attending the making of the oral complaint at bis house, 
and he was duly cross-examined and re-examined. It was held that th« 


(1) Kmpress v. Afaung Lai, 1 Cr.It 
J. 477 = 2 r, B. R 20D 

(2) Emperor v Ram Jatan, 31 A. 
L. J. 420-25 Cr. L. J C65=A I. R. 1924 
A. 185. 

(3) Empress v. Lahana, Bat, ITn. 
Cr. Cas. 321. 

(4^ In re Oanfshi, 16 A. 193, tollo^ed 


m Emperor y, Nanhe, S7 A 
AWN 157. , , , 

(6) JanAi Das y. E*”peTOr. 6 A. L. J. 
857-(i908) A. \V. N. 95=7 tr. L J. 
993. r 

(6) Emperor v. Cholappa, 8 Bom 
B 947=5 Cr. L. J. 9, 

(7) Emperor y Mohan Lai, 
IL.9S. 
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accused for giving false evidence merely because be has bimself directed 
that the said accused should be tried for that offence, though it is ua> 
desirable that a Judge should under such circumstance hear the 
appeal(l). A Magistrate who did not take cognizance of a complaint 
or order a local investigation but, acting as the officer in charge of the 
Sudder Sub-Division, directed the issue of summonses, holding that 
the investigating Magistrate bad not given satisfactory reasons for 
recommending the dismissal of the complaint without, however, 
expressing any clear opinion hostile to the accused, is not incompetent, 
nnder this section, to hear the appeal on conviction of the accused(2). 
A Sessions Judge who makes a complaint as a District Judge against 
an insolvent in accordance with section 70 (5) of the Provincial Insol* 
vency Act is incompetent to bear an appeal against bis conviction 
notwithstanding the consent of the appellant or bis counsel(3). A 
Magistrate who is disqualified by this section from trying a case is 
equally debarred from interfering in revision to the prejudice of the 
accused(4). A Sessions Judge who makes a complaint under s. 476 
is a party to the proceedings initiated in pursuance of bis complaint 
within the meaing of this section, and is, therefore, disqualified from 
hearing an application to revise an order discharging the persons 
complained againstfi). But in one case it has been held otberwke(6). 
Where, however, a Deputy Commissioner, as the Head of a District 
saoctioos or orders a prosecution merely because the matter before 
him demands elucidation by judicial inquiry having formed no opinion 
of his own on the merits thereof, be is debarred by this section from 
subsequently acting ludictally in the case(7}. 

The expression ' try any case ' is wide enough to include a proceed* 
iog under s. 437(8). 

Or commit for trial — A commitment Is not invalid merely be- 
cause the committing Magistrate bimself bad held an identification 
parade before the comniencemeot of proceedings in his court and is 
himself an important witness at the trial for prosecution. The position 
of a committing Magistrate is wholly different in this respect from that 
of a Magistrate trying a case(9). An opposite view was taken by the 
Chief Court of Lower Burma io a case in which the District Magistrate, 
without obtaining the permission of the court to which an appeal lay 
from bis court, committed to Sessions the case in the investigation of 


(1) Dorian Klian y Empreu. 39 
P. It. 1884 Cr. ; Pandta Mahar y. 
EiuptTOT, 2C Cr. L J. 1181=89 I. C. 
1019 

(2) Dataralh Rai y. Emptror, 30 
C. 6C9. 

(3) Mamoony. Emperor, 4 L«h Zi 
J 452=07 1.0. 622=23 Cr. L. J 446- 
1923 A. 193. 

U) Emperor v. Naiaraja Ayer, 
(1901— OCJ 1 U. B. R 37 Cr. 

( 5 ) In re Mud Kaya, 99 I C 85= 
38 Bom. L. R. 1302-7 A 1. Cr. R. 327 
—1927 B 35=28 Cr. L J. 63. 

(G) Emperor "e Banl^ liehart, 7C. 

W,N.’93. 


(7) Fais Mohammad y. Emperor. 
9 N. Zi. R. 81 ; Fandia Mahar y. 
Emperor, 86 Cr Z,. 3. 1431=69 I. C 
1069. 

(8) Imperalor y. EhojraJ, 13 I C. 
823-5 SLR. 137=13 Cr L J. 80 ; C/. 
Emperor v. Mohan La}, 27 A. 35. 
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disqualiBed from trying the matter in bis judicial capacity(!}. Tbe 
explanation covers only those cases in which tbe Magistrate, though 
a member, has not taken part in directing or sanctioning tbe 
prosecutioD(2}. A Magistrate who in his capacity of President of 
tbe Town Committee merely authorizes but, does not direct a prosecu- 
tion is disqualified from trying the case under this section. It is 
extremely undesirable however, that when other Magistrates are available 
a Magistrate should try a case iu which be has in a difierenl official 
capacity given formal sanction to the prosecution(3). But a Magistrate 
who himself orders the prosecution of bd accused in bis capacity of 
Tahsildar and further orders the search of tbe accused's bouse, not on 
tbe complaint or report of Collector or Excise Officer but on that 
of au opium contractor, ts iocompeteot to try tbe 00*6006(4). But a 
Magistrate who takes a mere formal part in tbe prosecution cannot be 
said to direct the prosecution and is not therefore deprived of bis juris* 
diction in the case. Thus, a Magistrate who simply issued process as 
officar-ln-charge of the Sadder Sub-Dlvisiou is not precluded from 
bearing au appeal in the case{5). It is even held that a court which 
sanctions or directs a prosecution is not thereby rendered incompe* 
tent to try the offence or to hear an appeal against the conviction 
for it(6), though there is authority to tbe contrary also(7). A disqualify* 
ing interest may result from a purely official connection with the 
initiation of proceedings(8), as where the Magistrate as Prosecutor has 
initiated and directed tbe proceedings and taken pains to collect the 
evidence against the Qccused(9), or where a District Magistrate is sot 
only actively concerned in the institution of tbe proceedings 
Chapter VllI, but where those proceedings originate in, and with bin 
in the discharge of bis duties as executive bead(10}. It is one ot 
unavoidable incidents of Executive and Magisterial duties being united in 
one and the same person, that tbe Magistrates from time to time become 
acquainted executively with tbe circumstances of cases that oo'se 
before them judicially(ll). Thus, where a Forest Officer uskefl | e 
Deputy Commissioner to give a warning to tbe accused for having 
made a false report to that officer, but the Deputy Commissione 
directed prosecution of the accused under s. 182, I. P. C., on the groon 


(1) Muhammad Bulah t. Croum, 
10 Lah. 718=30 P. L. R. 706=3 Cr Law. 
638=116 I. 0. 881-80 Cr. L. J. 698=1030 
Lfth. 718 ; Bern Boj v. Emperor, 108 
I. 0. 271=9 Lah. L. J S83=A. I. R. 1938 
Lab. 114 ; Puran Mall t Empress, 9 
P. B. 1895 Cr ; Fasal Itahi v 
Municipal Committee of Murree. 6 
P. R. 1896 Cr ; Emperor ». Bisheshar, 
82 A. 635. 


(!) Muhammad Bukhsh ▼. Crotm, 
10 Lah. 716 (721,72.1). 



127 ; Btra Lai v. Emperor, 71 I O. 


25C«20 A L. J. 011-1033 A. 628-2* 
Cr. L J. 128 ^ f, 758 

(4) Mongol Emperor, U I* ^ 

=5 P.W, a 1912Cr-64P.L. 
-WCr.L. J. 294. M C 

(6) Dasarath Bai v. Emperor, no 

In re Pandia, 76 I. 0. 

Cr L J. 171-1921 Nag. 23. „ , r 

(7) Emperor ▼. Btuiahce. 2 L. -o 

(8) Nistorini *• Ghose,i9 

(9) Girish Chandra V. jg 

C. 857 ; Sudhama Empress, 

°(lO}\mpress v. Mahomed Shah, 1 
8.L B 9e-8tr.L. J. 356. gjj 

(11) Empress r. Basant Bat, 
A.W.N. 181, 
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Magistrate could not be considered to be “personally interested ” in 
the case within the meaning of this sectioo(l). But if the Judge has 
aoy legal interest in the decision of the question, he is disqualified, no 
matter how small the interest may be. The law in laying down the 
strict rule, has regard not so much perhaps to the motives which 
might be supposed to bias the judge as to the susceptibilities of the 
litigant parties. The object is to clear away every thing which might 
engender suspicion and distrust of the tribunal, and so promote the feel* 
ing of con5deoce in the administration of justice(2). It is essential not 
only that there should be no personal interest or prejudice on the part of 
a Judicial Officer which would disqualify him from trying a particular 
case but also that the mere appearance of prejudice should be avoided 
for the sake of protecting the administration of justice from the possi* 
bility of an imputation of partiality or uQfairness(3). 

Interest as bead of the department. — The Magistrate of a 
District is not, on account of bis being the bead of the police of district, 
debarred from trying a person accused of a breach of orders under s. 29 
of the Police Act, 1861(4). But a District Magistrate, who as Inspector 
of Factories ordered an inquiry to be made and in the same capacity 
sanctioned the prosecution, is disqualified by this section from trying the 
nase(S), This section does not, however, debar an Excise Officer from 
trying a case under the Excise Act, 1896, in which be himself is respons- 
ible for the prosecutioo(6). 

Interest as Collector and representative of the Court of 
Wards.— The District Magistrate is not merely as Collector and 
representative of the Court of Wards, disqualified udder this section 
from tryiog a case lo which the Court of Wards is interested when be 
has nothing to do with the loitiatioo of the proseculion(7). Tbe mere 
fa^t that the District Magistrate is, in bis capacity as Collector, concero* 
ed in tbe management of an estate under the Court of Wards is no 
ground for tbe transfer of a case, brought against the tenants of tbe 
estate, to another District from tbe file of a Subordinate Magistrate 
before whom the case was pendiDgfS). 

Interest as shareholder in a company. — A Magistrate who is 
himself a shareholder m the company against whose auditors, a prose- 
cution IS started under s. 282, Companies Act, must be deemed to be 
personally interested within tbe meaning of this section, and is not 
qualified to try the case without the permission of the court to which 
appeal lies from his courrt9). In Jm re RodrigiiesUO), where a com- 
pounder in tbe employ of Treacher and Co. was convicted by .the 
Presidency Magistrate of criminal breach of trust and it appeared that 


(J) Emperor v Natihe, 27 A 83= 
(19011 A \V. N 157. 

(9) Sergeant t Dale. 2 Q B. D. 553 
(J) A'pu Thaw y. Empresi. (1897— 
01) 1 U B U 123. 

(t) Empress y Naraiii Sitigh,21 A. 
310 

(6) Lorinda Ham v. CVottvi, I 
35 ; Dept Chand V. Stitperor, 23 Cr. I< 
3.717-G3 1. C.877, 


(6) Emperor y. Janhi Das, (1908) A. 
W. N. 95=7 Or. Ix J. 893. 

(7) Amrii d/o/rtr Emperor, <CC. 
851 ; ct Asghar lleea v. Emperor, 9 C. 
W, N. ccxzri. 

(8) Uaktu Stngh ». Kali Perthad, 
28 C. 297. 

(9) ■S’&amdas'irit. In re. 63 B 71C=A 
1. B. 1929 B 401=31 Bon L. R. 935. 

(10) 20 B. 603 
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disqualified from trying the matter io bis judicial capacity(l)< The 
explanation covers only those cases in which the Magistrate, though 
a member, has not taken part in directing or sanctioniog the 
prosecution(2). A Magistrate who in his capacity of President of 
the Town Committee merely authorizes but, does not direct a prosecu- 
tion is disqualified from trying the case under this sectioo. It n 
extremely undesirable however, that when other Magistratfs are available 
a Magistrate should try a case in which he has in a diUerenl official 
capacity given formal sanction to the prosecution(3). But a Magistrate 
who himself orders the prosecution of an accused in his capacity of 
Tabsildar and further orders the search of the accused's bouse, not on 
the complaint or report of Collector or Excise Officer but oo that 
of an opium contractor, is incompetent to try the offeDce(4). 
Magistrate who takes a mere formal part in the prosecution caoootpe 
said to direct the prosecution and is not therefore deprived of bis juris- 
diction in the case. Thus, a Magistrate who simply issued process as 
officer. in-charge of the Sudder Sub-Division is not precluded ho® 

hearing an appeal io the case(5). It is even held that a court whicn 

sanctions or directs a prosecution is not thereby rendered locoffpe' 
tent to try the offence or to hear an appeal against the coovictioo 
for {t(6), though there I's authority to the contrary a!so(7). A 'v* 
fog iuterest may result from a purely official connection with toe 
initiatioD of pfoceediogs(8), as where the Magistrate as 
initiated and directed the proceedings and taken pains to collect to 
evidence against the Qccused(9), or where a District Magistrate is J 
only actively concerned in the institution of the Proceedings 
Chapter VIII, but where those proceedings originate in, and with ' 
in the discharge of bis duties as executive bead(lO). It 
unavoidable incidents of Executive and Magisterial duties -j 

one and the same person, that the Magistrates from time to time 
acquainted executively with the circumstances of cases that co 
before them judiciaUy(1 1). Thus, where a Forest Officer askea 
Deputy Commissioner to give a Maroiug to the accused ...f 

made a false report to that officer, but the Deputy 
directed prosecution of the accused under s. 182, I. P. C., on the gro 


(1) ifuJtammad SuJ^sh v Croten. 
10 Lah. 718=30 P. L. B. 706^3 Cr Law. 
638=116 1 0. 8Bl«80Ct. L. J. 698=1029 
Lah. 718 ; Item RoJ v. Emveror, 106 
I. 0. 271«g Lah. L. J 683*= A. I. B. 1028 
Lah. 114 : jPuron Mall v Empreza, 3 
P, B. 1895 Cr.; Fazal Uaht v. 
Municipal Committee of Murree, 6 
P. E. 1896 Cr ; Empetor t. Bxiheahar, 
33 A. 635. 

(2) Muhammad BtiTihsh t. Crown. 
lOLah. 718 (721,72^). 

(S) Gapt Chand v. Emperor, 76 I. 
C. 663=*1 Hang. 517-J923 Barg. 87=25 
Cr. L J. 273 ; Empress v Chenchl 
Iteddx, 24 31. 23S , Empress v Nga 
Aung Gyi, (1837— liOJ) 1 U B. B. 
127 j ilira Lai v. Emperor, 71 I 


25G-20 A L. J. 911-1932 A. 628«2* 
Cr.I. J. 128. . Q.75S 

(4) Mangalr. Emperor.^* 

=S P.W.R l918Cr.-64P.I<-“-'" 
=13Cr. U J. S04. _ aflC. 

(6) Dasaraih Bai r. Emptror , « 
669. < n g95— 

(6) In re Pandia, 76 I. C. 

Cr L J. 171-1924^8- 23- 3 j,. B- 

(7) Emperor ▼. Etutalv:e< 

^'^^Nisiorini t. Ghose.pJ^f '^ p 
(9) Gxrieh Chandra y. 

C. 857 . SudJiama r. .Ffnpres*- 

^O^Empresa v. jl/a7iorrted Shah, 1 
B.L R 98«=8(.r.L J. 856- ,,^53) 

(11) impress T. Basant Eat, \ 
A.W. N. 181, 
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that be was satisfied that there was a clear case of a false report deliber* 
ately made, it was held that the Deputy Commissioner was dis(;ua]Ified 
from hearing the case as Magistrate(l}. A Magistrate who merely 
lays before an lospector of Police certaio ioformation and directs the 
said Inspector to make an inquiry on the basis of that information 
does not thereby lose bis jurisdiction under this section(2). 

Magistrate issuing warrant. — A Magistrate who issues a warrant* 
under section 6 of the Burma Gambling Act is disqualified from himself 
trying the case(3). But the mere fact that the Magistrate had issued a 

search wa — *«-- ' — * 

may possit 
does not 

meaning of this sectiQD(4). Where a Caotooement Magistrate convicted 
the accused for obstructing the Bailiff of tbe Cantonement Small Cause 
Court Id the execution of a warrant issued by the Magistrate in bis 
capacity of tbe Small Cause Court Judge, it was held that in issuing tbe 
warrant as a Small Cause Court Judge the Magistrate was concerned 
in the matter only in his public capacity and was, tberefoie, neither a 
patty nor “personally interested “ in the case within the meaning of this 
sectioa(5}. 

Taking part in police investigation.— A Magistrate who takes 
more than a formal part io a police investigation should not try tbe 
case(6}. A Magistrate taking an active part in forwarding tbe police 
inquiries and collecting evidence against tbe accused is disqualified 
from trying tbe accused(7). But there is nothing id tbe Code 
which disqualifies a Magistrate, who bolds a preliminary inquiry under 
8. 202(8). 

Explanation.— Under tbe explanation a Magistrate is not deemed 
to be a party as personally interested in any case by reason only that be 
is a Municipal Commissioner or otherwise concerned therein m a public 
capacity. But the illustration makes it clear that the effect of tbesection 
is only partially to relax the rule that no man is to be a judge in bis 
own cause. A Collector who was qua Collector is interested in the protec* 
tionof the/isc may as Magistrate try anofi’ence against tbe Excise Laws. 
He is not " by reason only “ that be is a Collector, But if in bis capacity 
as Collector he has directed the prosecution, he is disqualified from trying 
the case not by reason of tbe fact that be is tbe Collector, but by reason 
of the further fact that he has constituted bimseU the pto5ecutor(9). So 


(1) laU iluhavtmad t Emperor, 
9N. L R. 81*“HCr U J. 985. 

(2) Babu Itam t. Emreror, 22 I.C. 
lCl-11 A L. J 852-16 Cr L J 17 

(3) C7im Pin v Emperor, 23 Cr L. 
1. 151=611 C 615=13 Bur. I. T 151. 

(4) Uuhammad AU v Emperor, 
21 A I . J. 568=95 1. C. 819-7 L. K, A. 
Cr 137=27 Cr. L J 783-A I. B 1926 
A 428=5 A J. Cr.B 617. 

(5) Afuso T. Emperor, 26 1 C 977= 
8B. L. R 41=15 Cr L. ). C19, 

( 6 ) NgaPoe, Emperor, 4 Bor.l. 
3.65-20 Cr L.J. 1817=89 I. C. S61. 


(7) iSudAnmo v. Empret*. 23 0. 
323 , V\Tt»h Chander ». Emprees, 
20 0. 857 

(8) Aftanda Chunder r Batu AludU, 
3iaiG7. Cl.Eagal Ilahi r. A/uniei- 
pal Ccmmtitie of Alurree, 6 P. R. 
189C Or 

(9) Imperalorv. Bhojroj, 18 Cr. L. 
J.SOtS'’, 81)=13I 0 212-6 S. li. R 
187;See t^so Inayat Stissatn r. Emp- 
tees. (1899) A. \v. N. 71; Uundoo 
CAiAAnv Emperor, 23 Bom. I~ K sis 
^52 Cr L. J 603=62 I. C. 675 j 
A/o,\ont/oiT. Emperor, 20 S. I* R 17i 
-27 Cr L.J.1S33 (1331). 
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in the case of Emperor v. Bisheshar{i), where the llagistrate as Piesl- 
dent of the octroi sub-committee, directed the prosecution of an accused 
for evading the payment of octroi, it was held that the Magistrate was 
disqualified from trying the case even though the accused bad consented 
to be so tried. Where a prosecution has been directed in pursuance of 
orders passed by a local body in a meeting presided over or attended 
‘by a Magistrate in his capacity as an office-bearer or member thereof 
such Magistrate, being ‘ legally interested ' in the matter, is disqualified 
from trying the matter in his judicial capacity(2). The mere fact that 
a Magistrate is the Vice President of a Municipality, and Chairman of 
the Managing Committee does not disqualify him from trying a charge 
of an offence brought by the Municipality. But if he has taken any 
part in promoting it at a meeting of the Mat^aglng Committee or other- 
wise, he will he disqualified by reasoo of the existence of a personal 
interest over and above what may be supposed to be felt by every 
Municipal Commissioner in the affairs of the Munic{pality(3). A 
Magistrate who has been a member of a Sub-Committee of a Municipal 
Board which recommended the prosecution of a certain person for an 
alleged obstruction caused by him in a public thoroughfare is not, by 
reason only of this fact, “ personally interested in the case afterwards 
initiated against such person, so as to be debarred fron.* trying it(4). 
But if be presides at a meeting of the Municipal Board which directs the 
proseeution of the accused, he becomes disqualified(5). In a prosecution 
by a Municipal Committee, the trial of the accused by a Magistrate who 
is Secretary to the Committee and has as such signed the Resolution of 
the Municipal Commissioners authorizing the institutioD of the PtosMU* 
tioD, is most objectionable and cannot for a moment be counteDsacedioj. 
A conviction for a Municipal offence, by a Bench of Magistrates Includ- 
ing a salaried officer of the Municipality, is bad insplte of the provisions 
of this section(7). In another Calcutta case where the accused was 
tried and convicted under S. J88 of the Penal Code, of having disobeyed 
an order ot the Municipal Commissioners and it appeared that the 
District Magistrate who tried and convicted the accused, was present, as 
Chairman of the Municipal Commissioners, at that meeting when 
that order was passed, it was held that the conviction was illegal and 
should be set aside(8j. The Cbaiimao of a Municipality being an Exe- 
cutive Officer, who would be the proper person to institute a prosecution 


to 32 A. 63S=7 A. L J. 74P=7 I.O. 
891-=11 Cr. L. J. 447. 

( 2 ) Muhammad Baf>hth t. Ortnen, 
10 Lah. 716=30 P. Li. R. 700=116 1 O. 
B81=2 Cr. Law. 638=1029 lah 718; 
iazal llahi JUunietpal CommiUee 
af Mtirree, 6 P. R. 1896 Cr. ; Buran 
Mai V. Jinipress, 8 P. K 1896 tr.; 
Queen V. Bhola Nath, 2C. S3; Nur 
Atshan v. A unictpal Comtmtlee, 
MaualptnJi, 69 1. 1 . 384=1932 Lah. 72 
= 23 Or L J. 701 ; Jlem Boj r. £,mpe- 
ror. 1081 <',271=9 Lah, L. J. 663=A. 
1. R. 1938 Lsb. 114 

tS) Bmprees r. Pherosthah, 18 B. 
142. 


(4) Kmreror v. Mohan Lah 27 ^ 
26=(1904) A. W IT. 164; 
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that he was satisfied that there was a dear case of a false report deliber- 
ately made, it was held that the Deputy Commissioner was disgual.fied 
from bearing the case as Magistrate(l). A Magistrate who merely 
lays before ao Inspector of Police certaia ioformation and directs the 
said Inspector to make an inquiry on the basis of that information 
does not thereby lose his junsdictiou under this section(2). 

Magistrate issuing warrant. — A Magistrate who issues a warrant- 
under section 6 of the Burma Gamblidg Act is disqualified from himself 
trying the case(3). But the mere fact that the Magistrate had issued a 

search wa — • — •— ' *»- , .1... .1 , 

may possit ' : 

does not • ” • • 

meaning of this sectiQn(4). Where a Cantoaement Magistrate convicted 
the accused for obstructing the Bailiff of the Cantonement Small Cause 
Court ID the execution of a warrant issued by the Magistrate in bis 
capacity of the Small Cause Court Judge, it was held that in issuing the 
warrant as a Small Cause Court Judge the .Magistrate was concerned 
in the matter only in his public capacity and was, therefore, neither a 
party nor “personally interested ” in the case within the meaning ol this 
section (5). 

Taking part in police investigation.— 'A Magistrate who takes 
more than a formal part io a police investigation should not try the 
ca8e(6). A Magistrate taking an active part in forwarding the police 
inquiries and collecting evidence against the accused is disqualified 
from trying the accused(7). But there is nothing io the Code 
which disqualifies a Magistrate, who bolds a preliminary inquiry under 
8 . 202 ( 8 ). 

Explanatlon.—Uoder the explanation a Magistrate is not deemed 
to be a party as personally interested in any case by reason only that he 
is a Municipal Commissioner or otherwise concerned therein in a public 
capacity. But the illustration makes it clear that the effect of the section 
is only partially to relax the rule that no man is to be a judge in hta 
own cause. A Collector who was g»a Collector is interested in the protec- 
tion of ... - „ — _ , 

Heisn • ■ • ' . 

as Coll ■ ■ . . . . • . 

the case uui uy lea^uii ui lue luci (uai ue is lue Luiieccor, out by reason 
of the further fact that he has coostituted himself the prosecutoi(9). So 
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from tryin;; a case based on a private complaint and which has not 
been Bled under his direction and sanction, merely and solely on the 
(ground that the validity of certain orders passed by him in bis capacity 
as an Executive or Revenue OfTicer is directly put in issue and is likely 
to be challeoRed before h\m and that the innocence or guilt of the accns* 
ed considerably depends on the effect of sucb orders(l). 

Local inspection,— A Magistrate does not make himself a witness 
in the case by incorporating into it the results of bis inspection of a spot 
where something connected with the commission of the crime is alirged 
to have happened. Having visited the spot expressly for the purpose 
of the trial, he is fully justified in noting what be sees and in drawing 
reasonable inferences tbcfefrom(2). The contrary view taken in 
Empress V. Mamkam{t) is no longer teoable(4), ‘A Magistrate may 
hold a local investigation in order to enable him to understand the evi- 
dence that is laid before him. and for no other purpose, eg., the purpose 
of testing the credibility of the witnesses examined on either side(5). 
A personal inspection by a Magistrate of the locality to test the correct- 
ness of the evidence and plans, which may have been Bled in a case 
which he is trying does not disqualify him from hearing and deciding 
it(6)- It is undesirable, however, that a Magistrate, who by local 
investigation while an tour, having himself discovered the existence of 
crime and collected or ascertained the evidence in support of it, there- 
after directs, recommends or Invites the institutionof judicial proceedings 
against It, should try the supposed cr!minal(7). It is not competent 
for a trial Magistrate when be goes to inspect any locality, to create, 
even bona fi<le, evidence and introduce it into the case for the purpose of 
his decision. Local inspection is permissible only for appreciating the evi> 
dence adduced into the case and not to create evidencetS). When a 
Magistrate goes to view a place (or the purpose of underslaoding the 
evidence, be should be careful not to allow any one on either side to 
say anything to him which might prejudice bis mind bne way or the 
otber(9). Where the Magistrate on receipt of the complaint visited the 
spot and made a court inquiry excendiog over several days during 
which he collected various informations connecled with the facts of 
the case, regarding which be bad afterwards to come to judicial 
mination, it was held that it would be impossible to say that bis mind 

would not be influenced on the trial, and that he should not therefore 
try the case(lO). In another case where a Magistrate visited the scene 
of occurrence of the alleged oSence and not merely noted the 
features thereon of importance to a proper decision of the case, both 
parties being present on the occasion, but obtained information outside 


(1) Mohandas v. £^mperor, 20S I, 
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for offences agaiast the health aod comfort of the town, is disqualified 
from trying municipal ofiences, ia bis capacity as Magistrate(l). 
But in one case it has been held that the Plstrict Magistrate is uot 
disqualified from hearing the appeal merely because be happens to be 
the Chairman of the Municipal Board(2). 

Concerned therein in a public capacity. — It is manifestly desir. 
able th^t, rvhen it could be avoided without inconvenience, the trial of 
an offence should not be had before a Judge or Magistrate who, in 
another capacity has had to do with the institution of the prosecution 
and it is the general pract ce to make arrangements accordingIy(3). A 
Magistrate is disqualified from dealing with any case, in the police m. 
vestigation of which he has tak?n more than a formal part, and, unless 
be obtains the permission of the appellate court, be is disqualified from 
trying a case or committing it for trial(4). A Magistrate taking an 
active prrt in forwarding the police inquiries and collecting evidence 
against the accused is disquiified from trying the accused(5). It 
cannot, however, be said that a Judge whose duty it is to see the law 
obeyed is pereonally interested within the meaning of this section merely 
by reason of that duty(6). Therefore a Magistrate in charge of the 
excise and opium administratioo of a district is not "personally 
uitereste I " lu the observance of the provisions of Act No. 1 of 1878. 
He 19 therefore not precluded from exercising junsdictlou in respect 
of offences agaiost the above meotioned Act(7). A Magistrate is not 
disqualified under this sectioo from trying a case, merely because of the 
fact that, in tbe departmeota! inquiry in the case, be forwarded the 
papers to tbe Collector with bis opinion that there was apparently suffi- 
cient evidence to justify criminal prosecutiontS). Tbe fact that a subor- 
dinate Magistrate expressed bis opinion in submitting a report, in a case 
referred to him for local investigation under s 202, Cr. P. C., is no bar 
to bis bolding tbe trial on an order by the District Magistrate making 
over tbe case to him for that purpose(9). A Magistrate is not debarred 
from trying a case because he has heard a confessional statement made 
by the accused(lO) or summoned tbe accused to answer a cbarge(ll) or 
has ordered an inquiry under s. 476(12). A Magistrate is not disqualified 
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under this section be prohibited from practising in that court or in any 
court v/ithin the jurisdiction of that court if he continues to practice 
therein(l). But there is no law or usage which can prevent a retired 
Judge (‘permanent’ or otherwise) from resuming practice after his 
retirement from the bench at the bar of the court in which be was 
previously a Judge(2). 

558- Tlio Local Government may determine 
rower to decide n’liat, for tho purposes of this Code, shall 
laosuage of courts, deeinod to be the langua^je of each 
comfc within tho territories administered by such Go- 
vernment, other tluaii tho High Courts established by 
Royal Charter. 

559* (1} Subject to the other provisions of this 

Otters'*^™ jud^” Code, the powers and duties of a Judge 
ar^iragutratel be- Of ^lagistvato may bo exorcised or per- 
ing exercised by formed by his successor«iu*olBco. 

their Baccessora-io- •’ 

ofScQ. 

(2) When there is any doubt as to who is the sue* 
oessor-in*officc of any Magistrate, the Chief Presidency 
Magistrate in a presidency town, and tho District 
Magistrate outside such towns, shall determine by order 

in writing tho Magistrate who shall, for the purposes of 

this Code or of any proceedings or order thereunder, be 
deemed to be the successor-in-office of such Magistrate. 

(Q) When there is any doubt as to who is the suc- 
cessor in office of any Additional or Assistant Sessiops 

Judge, the Sessions Judge shall determine bj' order in 
wilting the Judge who shall for the purposes of this 
Code or of any proceediugs or order thereunder be deem' 
ed to bo tho successor-iu-offico of such Additioual or 
Assistant Sessions Judge. 

This section has been substituted for the old one which ran 
thus . 

“ 559. All powers conferred by this Code on the Goveroor-Gcnei 
in Council, or on the Local Government, may be exercised from time 
time as occasiou requires.^’ . . 

As regards this the Select Committee reported that the retention o 
this section was accidental, its provisions being covered by those 
s. 14 of the General Clauses Act, 1897. The old section has thefcJore 
been omitted and tbis section dealing with successors in ofBce of J“ S 
and Magistrates has been substitutedfS). 


(1) Emperor v. Nprr Tka Shtoin, W B 0. W. t’.edmeolomo). 
76 I.C 1031=4 U. (1932) 127=» W Statement of Objects and Ke 

)^23 B. 11^^25 Cr L. J. 311, (1914). 
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the scope of such inspection as regards the presence of the accused and 
based bis judgment thereon, it was held that the Magistrate has thus 
made himself a witness, and could not try the case(l). The fact that a 
Magistrate may have inspected a spot which is considered to be insaoi> 
tary does not prevent him from trying the offence of the fact# sought to 
be established against the accused, but when the Magistrate takes 
cognizance of a case upon his own knowledge of the oH'ence, be is under 
section 191 bound to inform the accused that be is entitled to have the 
case tried by another court, and he can in no case convict the accused 
merely on his own personal knowIedge(2). An immediate report of what 
IS seen should be placed on the record and laid open to the scrutiny of 
the parties(3). 

Illustration. — The illustration prohibits a Magistrate from trying 
a case, which be himself institutes or gives order for the institution 
thereof. A District Magistrate who as Inspector of Factories orders 
an inquiry to he made and in the same capacity sanctions the prosecu- 
tion, is disqualified by this section from trying the case('V). Similarly 
in lifatigal v. Eniperor(5)i it was held that a trial of an offence under 
s. 48 of the Indian Excise Act was liable to be set aside under this 
section where the Magistrate himself m the capacity of Tabsildar bad 
ordered to prosecute and search the bouse of the accused on the report 
of an opium contractor who was neither a Collector nor an Excise 
Officer. The illustration cannot be read as merely meaning that an 
officer may not try as Magistrate a complaint which be institutes as 
Collector, its evident lotentioo is to debar him from the exercise of 
judicial function when he is himself the fous ei origo of the prosecu* 
tion(6), In Queen-Empress v. Chanchi Reddi{.7), a distinction was 
drawn between a case where a Magistrate directed the prosecution and 
where be simply authorised the prosecution. It was held that section 
556 did not cover the case of a Magistrate who merely authorised 
the prosecution and that be was not thereby disqualified from trying 
the case. 


557. No pleader who piactises in the court of ary 
Magistrate in a presidency town or 
notto^u'w mVs* district shall sit as a Magistrate in such 
trate in certain cOUrt Or IQ EOy COUrt within the jurisdiC' 
tion of such court 


Appointment of pleader as Magistrate : Prohibition to prac- 
tice. — The appcintment of a pleader to act as a Presidency Magistrate 
IS not forbidden by any provisiaa of the Code. ^The only thing 
requited of him is to give up practice on appointmentfS). But a 
pleader, who has been appointed a Magistrate In any court, cannot 


(1) Satri Du^ali v. Empren, 8 C. W. (4) Lorinda t. Creim, 1 Lah. 35—1 
N. 607. Lab. L J. 95. 

” ■ (5) sp. W.B.1912Cr.-ULC.75a. 

(6) Emperor » Muhammad Shah 
■ , _ 8Cr.L.J.S53(3SG)-ia.UR.99. 

(1) 21 sr. 23S 

(6) 7ii re Jicanji Adatnji, 23 B. 450, 


705. 
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This section has been added to the Code by the Code of Criraina! 
Procedure (Amendment) Actt XVIII of 1923. The reason for eoactlog 
the section is thus stated in the Statement of Objects and ReasoDs(19H}; 
" By this section it is proposed to give statutory recognition to tbe 
inherent powers of tbe High Conrt — a principle which is already well* 
recognized." 

Scope.— It is an established priniciple that courts must possess 
inherent powers, apart from the express provisions of the law which 
are necessary to their existence and the proper discharge of tbe duties 
imposed upon them by law(I). This doctrine finds expression in 
this section. It does not confer any new powers on tbe High 
Court, but merely recognises and presumes the inherent powers pre* 
viously possessed by it(2), Tbe section embraces three classes of 
orders which may be necessary, viz., (t) to give e^ect to any order 
passed under tbe Code ; (ti) prevent abuse of tbe process of any 
Court : and (fii) to secure tbe ends of Justice ; but that the High 
Court does not possess an unrestricted and undeBned power to make any 
order which it might please was to the interests of justice. The 
special jurisdiction recognised by this section can be invoked only io 
exceptional cases for which do express provision has been made by 
the Code, and to redress ooty sacb grievance as calls for an immediate 
re1ief(3). 

Inherent power of High Court to alter or review judffnjeDl in 
criminal eases. — It has been held by the Lahore High Court, over* 
ruling 80 earlier case(4), that tbe High Court has no power to alter 
or review its own judgment in a criminal case, once it has pronounced 
and signed, except in cases where it was passed without jurisdicliofl 
or in default of appearance without an adjudication on tbe merits, or 
to correct a clerical error(5). On tbe other band, it has been held by 

the Calcutta High Court that a Criminal Bench of the High Court, 

when it has signed its judgment, has no power to alter or review >t, 
even if made without jurisdiction, except to correct a .clerical error. 
According to that court tbe only remedy, in such circumstances, is 
to move the Local Government to exercise the Royal prerogative^ 
where the accused bas been prejudiced ; otherwise there is n 
TemedyfS). The Oudh Chief Court bas held, followicg ilathra uas 


(1) Crown V. Su7:h Dev, 11 I.*h. 
639 (640), tolloTfing courts and ibeir 
iumdietlon by j. D. Works, seclioD 37, 
page 170 

(3) Croxen v. Sukh Dev, 11 l»h. 639 
(540)-123 I 0. 380-31 P. L. R 463- 
A. I. E. 1930 Lab 465 ; Raju ▼ Crown, 
10 Lab. 1 : Marudayya *. Slmnnwg- 
(UuncfcJra. 91 I. 0 702=»49 51 .Ii J. 
593-1925 51. \Y. N 772-23 L. W. 
723=27 Cr. L J. 1Q6-A. I. R. 1926 M. 
139; Dahu^. Emperor, G1 0. 165= 
A I. n. 1933 C. 870-146 I O. 937—38 
C, W. N. 25. 

(8j Croton v. Sukh Dev, 11 Lab. 
p99 (640) ; i?a;u T. Croton, 18 Lab.!. 


This acctlon does cot apply whe« tbe” 
bas been no miscarriage ot .‘iT 987 

liai T Emperor, A. I. E. 1934 lab. 987 
=80 P. L. B. 269. 

li) Mathra Das r 
L jUz=99 I. 0 1039'A. I. B- 
Lab. 139-28 Cr.L.J. 239. 

(5) Raju X. Croton, 10 Lab. I 

pVe aV-A I R 19M 
lOA.LCr R 494=110 L 0- 221 . « 
^’d^ar Muhammad v. ^ 

'6 P. L. R. 616-6 A. I. Or. B. 35‘- 

(6) Xlo7m V. Emperor, Gl -g 

O'e. 1933 0. 870-145 1. 0. 537 9 

W. N. 28-84 Cr. L. tJPO- 
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Sa. d59-561-A.] 

Powers of Judges and Magistrates being exercised by their 
successors-in office. — Under this section, subject to the other pro* 
visions of the Code, the powers of a Magistrate may be exercised by his 
5Uccessor*iD*o£5ce and this provisiou is applicable also to proceedings 
under s. 476 of the Code(l). 

Sub-section (2). — This section in its sub section (2) speaks of wbat 
is to be done when there is any donbt as to who is the successor-in* 
office ot a Magistrate and directs that such doubt should be determined 
by order in writing of the District Magistrate[2) and by the Chief 
Presidency Magistrate in a presidency town 

560. A public servant having an}’ duty to per* 
Officers eoneeined form in coimectloD with the sale of any 
chase M°hld for pro- property Under the Code shall not pur* 
chase or bid for the property. , 

561* (1) Notwithstanding anything in this Code, 
Special prorision* Magistrate except a Chief Presidency 
Senee & Magistrate or District Magistrate shall — 

boshand. 

(а) take cognizance of the offence of rape where 

the sexual intercourse was by a man with 
liis wife, or 

(б) commit the man for trial for the offence. 

(2) And, notwithstanding anything in this Code, 
it a Chief Presidency Magistrate or District Magis* 
trate deems it necessary to direct an investigation by 
a Police Officer, with respect to such an offence as 
IS refened to in sub-section (1), no Police Officer of a 
rank below that of Police Inspector shall be employed 
either to make, or to take part in, the investigation. 

Investigation by inferior Police Officer.— Where an ofl'ence to 
which the provisions of s. 561 (a) apply has been taken cognizauce of 
hy a District Magistrate, the fact that it has been investigated by a 

.» 1 ' 

rent power of uigh High Couit to make sucli Orders as may 
be necessary to give effect to any order 
under this Code, or to prevent abuse of the process of 
any court or otherwise to secure the ends of justice. 


( 1 ) Behram Emperor, 95 1. 0. 819 (2) p. 319 col. 3. 

L«h. 103-192G Lfth 305-97 t*». L. f?) Mthri ». Ernprtu. (1695) A. W, 

J. 776. N. 9 
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rehearing of a appeal presented by a convict under section 419 which 
was dismissed by a Judge of such court without the appellant or bis 
pleader having bad a reasonable opportunity of being beard in accord* 
ance with the provisions of the proviso to section 421 (l)(l). But in 
one case it has been held otherwise(2). The High Court is not power- 
less to set right an incorrect order of (be Sessions Judge to which its 
attention is drawn even though it has dismissed tbe appeal as against 
that order(3). 

Power to quash proceedings. — The High Court has jurisdiction to 
pass an order to set aside proceedings in a subordinate court if the 
proceedings constitute an abuse of (be process of the court(4). 

Application for restoration of attached property.— The court 
will not pass any orders under Ibis section which would conflict with 
any of the provisions of the Code. Ad application made to tbe court 
under section 89 of the Code will not be entertained if it is made beyond 
tbe period prescribed in the secUonfS). 

Time barred appeal. — An appellate court has no power to entertain 
a time-barred criminal appeal under the inherent power given by this 
section(6]. 

Inherent power of subordinate courts. — While section 151 of the 
Civil Procedure Code recognises tbe existence in civil cases of inbetent 
jurisdiction in all tbe civil ' courts, superior as well as inferior; this 
section expressly confines its operation to tbe High Court(7). 

Other remedy open.— Tbe use of extra-ordinary powers under this 
section ought to be reserved as far as possible for extra-ordinary 
cases. They are not usually invoked when there is another remedy 
availabletS). 

Power of High Court to excuse personal attendance.— A High 
Court can, under its inbereot powers, as declared by this section, pass 
an order excusing (be personal attendance of tbe accused and permit- 
ting him to represent himself in court by a pleader(9}. 

High Court's power to order restitution of property.— The 
High Court has jurisdiction on setting aside an illegal order passed by a 


(0 Mahammad Sadiq ▼. Crotcn, 7 
Lah. L. J. ]08«8S I. 0. I B. 

(1925) Lah. 365=^26 Cr. L. J. 1169. 

(2) Nazar Nuhammad t. Bara 
Sigh, 26 P. L. R 616-Sl I. C. 65=2 
Lah. Cas 103=97 Cr L J. 23-1926 
L 196. 

(3) Bmperorf Bash Behari, A-hIt 
1034 Pat. 661—16 Pat. L T. 476—162 1. 
0, 291-36 Cr. L. J. 100. 

(4) S. C- Afitra v. Kali Charan, 8 
Luck. 287-106 I. 0. 694-1 Luck Caa 
663-A. I R. 292B 0. 104 ; Shea Saran 
x.JitendraNath.k I. R. 19280 292- 
6 O. W. N. 357=10 A. J. Cr. R 446; 


(6) JnreGtfrunaffi, 26Bom L.B. 

710-82 I 0 366-1924 B. 485-W Cr 
I/.J. 1293: Sob Bezca Swgh r. 
Bad.ini.O 608— A.l.B. 1&58 Uh. 

(6) Mahadya w Bmperon ”3 P- 
257 — 31Cr L J 8S1-A.I.R. 193*^®*' 
IQl-mi Or. C. 453. 

(T1 Crotcn y. Sulh Dev. H 
630 (540) lAtahlant Government Jta 
cccot. i Upendm Nath, 11 P"*- ^ 

“(e) In rt Lloyd! 

B. 74-86 Bom L. R. 88-68 B. lo-* 
140 1. (MOOS— S5Cr I*. J 1938 
(0) Sooi- V. BMmf. m 1- g'r,® 

N. 1-. R. 60-A I R 1930 Nag. 61-8 
Law. Nag. 14=31 Cr, L. 3. 881. 
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V. CrowM(l), that this section is in no way limited or governed by 
s. 369 and the High Court has power to reconsider the question of 
sentence when the ends of justice require it(2). A contrary view 
has, however, been taken by the Nagpur Court in Gaupat v. 
Emperor{i). According to that court where the appellate court or 
the court exercising revisionat powers has considered the case in all its 
aspects including that of the sentence and has passed a judgment or 
order, that judgment or order must, be 6nal under s. 369, and the 
provisions of this section cannot be invoked to allow the court to 
reconsider the question of sentence, A similar opinion is expressed in 
a recent Allahabad case(4), 

Expunging from the judgment objectionable remarks. — Under 
the old Code there was some conflict of opinion on the question of 
expnnction. The Burma Chief Court bad lo two caseslS) expressed 
the view that such jurisdiction existed. Jn Emperor v. Lachhtil6) 
Lindsay, ]. C. sitting IQ the Oudh Judicial Commissioner's Court dis* 
tincUy held that be bad such jurisdiction and ordered certain remarks 
in the judgments of the courts below against a counsel who bad 
appeared in the case to be expunged from the record. On the other 
hand, Gokul Prasad and Stuart, JJ., id the case of Emperor v. Dmk«( 7), 
held that the High Court bad power to make an ameudment of an 
effective order of the court below, and sot that of expungisg passages 
which do not commend themselves to it. As regards this the Joint 
Committee reported thus . *'\Ve understand that a High Court has 
recently held [44 A. 401) that it bad no power to direct the 
expunging o/ obieciioncble matter from a record. We think it desirable 
that it should be made clear that this clause is intended to meet such 
a case’'[8). All the courts ate now agreed that the High Court has 
power to expunge passages from judgmeut delivered by itself or by sub> 
ordinate courts and its power has been put beyond controversy by the 
enactment of this sectioa(9). But the power to expunge a portion of a 
judgment delivered by a competeut court is intended for cases of 
exceptional circumstances and should be sparingly exercised(lO). 


(1) 9 Lab. L. ;. 43*99 1. 0. 1039< 
A I. 1927 I., 189.^ ^ 


193*7 A. I. Ct. R. Z^\Emperory. Ram 
ZoL39 P. L. B. 461 ; Gunicant t. 
GoDintf.JOT 1. C. 912-10 A. I Cr R. 


(5) Emperor y. Thomat PeUako. >4 
I. 0. 613 ; Ala Rya v. Ktn Lat Qyi, 
11 l 0, 1000. 

( 6 ) 31 1 . 0 . 156 . 

(71 41 A 101. 

(8) Rciort ot tho Join t CommUtee, 1933. 

(9) InreVoly, OLnh. 3C9-A. I R. 
19-i9Lab. 710— 39P. r>. R 461-109 I. 
O. 813—39 Cr I. J. 620; Panehanan 
V. Upiudra A’atA. 19 A. 251—98 1. r 
719^37 Cr L. J. H07-I.. U. 8 All. & 
lt.-25A.l..J. 100—A. I. U. 1997 A. 


OO) Afohemmad Qatam t. Anicar 
Jihan, 93 I.C.971— 8" Cr. L. J.610— 
A^ 1. It. 1926 Lab 3S3 ; Jtoddu Khort 
y. Emperor, x.\ 1:. 1933 A 1BJ=9L. 
JlA.Cr3. 
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second class not especially empowered by the Local 
Gorermnonb in this behalf, and the Magistrate is of 
opinion that Hie powers conferred by this section should 
bo exorcised, he shall record his opinion to that effect, 
and submit the proceedings to a Magistrate 6f the first 
class or Sub-Divisional Magistiate, forwarding the accus- 
ed to, or taking bail for his appearance before, such 
Magistrate, who shall dispose of the case in manner pro- 
vided by section 380. 

(1-A) In any case in which a person is* convicted of 
Conviction and f'beft, theft in a building, dishonest mis- 
reioiso with admo- appropiiation, cheating, or any other 
offence under the Indian Penal Code, 
punishable with not more than two years' imprisonment, 
and no previous conviction is proved against him, the 
couit before whom he is so convicted may, if it thinks 
fit, having regard to the age, character, antecedents or 
physical or mental condition of the offender and to the 
trivial nature of the offence or to any extenuating cir- 
cumstances under which the offence was committed, 
instead of sentencing him to any punishment, release 
him after due admonition. 

(2) An order under this section may be made by any 
appellate court or by the High Court when exercising 
its power of revision. 

(3) When an order has been made under this section 
in respect of any offender, the High Court may, on 
appeal when there is a right of appeal to such court, or 
when exercising its powers of revision, set aside such 
order, and in lieu thereof pass sentence on such offender 
according to law ; 

Provided that the High Court shall not under this 
sub-section inflict a greater punishment than might have 
been inflicted by the court by which the offender was 
convicted. r 

(4) The provisions of sections I22, 126-A, and 408-A 
shall, so far as may be, apply m .the case of suretio^ 
offeiod in pursuance of the provisions of this section. 

Amendments. — The Amending Act of 1923 has retnodelicd Ibis 
Section, The following changes have been introduced in the J 

“ First, this section extends the list of offences on conviction lor 
a person may be released upon probation ; secondly, it is macK . 
section 562 does not apply merely to the case of youthful _ 

applies to a wider class of persons ; thirdly, the word trivial has 
omitted ;/oKf-//jfy, the period for which an offender may be release 
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Magistrate for delivery of property under s. 144 of the Code to direct 
that property be re-delivered to the person ^bo was originally in posses- 
sion of it(l). 

Revision. — The High Court has ample jurisdiction to interfere in 
revision at any stage of the case, provided the case be a suitable one for 
interfetence. U a charge has been framed by a Magistrate when no 
charge should have been framed the High Court can interfere under 
this section(2). Proceedings under s. 176 of the Code are judicial pro- 
ceedings. The High Court can, therefore, exercise its jurisdiction over 
such proceedings either under ss. 435and 439 or under this section(3). An 
order passed by a District Magistrate or Chief Presidency Magistrate, 
under s. 7 of the Indian Extradition Act, 1903, is a judicial order and 
not an executive act. Such an order can be revised by the High Court 
either under 8. 439 or this section, or interfered with under s. 491 of the 
Code(4}. 

FIRST OFFENDERS. 

562' (l) When any person not under twenfcy-ono 

powei of court to of ago 19 couvicted of an offence 

reieMe'certaiErcoa* puni«ihable With imprisonment for nob 
0 ^ than seven years, or when any per* 

loSaet“o«ieal*ol SO*' Under twenty-oue years of age or any 
seatenoiuB to woman Is convicted of an offence not 
puaw men punishable With death or tiansporfcation 

for bfe, and no previous conviction is proved against the 
offender, if it appears to the court before which be is 
convicted, regard being had to the age, cbaiacteror 
antecedents of tlio offender * * • ^nd to the cir* 

cumstances in which tlio offence was committed, that it 
is eixpedient that the offender should be leleased on 
probation of good conduct, the court may, instead of 
sentencing him at onco to any punishment, direct that 
he be released on his entering into a bond, with or with* 
out sureties, to appear and receive sentence when called 
upon during such period (nob exceeding three years) as 
the court may direct, and in the meantime to keep the 
peace and bo of good behaviour: 

Provided that, whoro any first offender is convicted 
by a Magistrate of the tbiid class, or a Magistrate of the 


(1) Hafit-ttd-Din t. Labordt, 60 A. 
«14*>10S 1 c. ei6-L. R. 8 A.]19Cr.>8 
A I. Cr. R.363-A 1. R 1929 A. 11. 

(2) CohulPtTthad't- Deii Tenhad. 
861. C 2S1-23A U 3.21-L. R, C A. 
C0rr.-26Cr t.3.7*8»A. 1. B 1925 
A. 311. 

\3) Inre Lasnifuatauan, SO Bpto. 


I*. R. 1050-1928 B. 890—113 I. 0. 
667. 

(1) InrtBai Aisha, SI Bom.I,.R. 
62»80Ct.n. 3. 773-63 B 140-117 I. 
O a31 = A. I. R. 1920 Bom. 81—2 Cr. 

3i 7 ; Bee Pratul C'Aancfra y. 
Commandant, 61 0. 197 end i?am- 
r*Atror T. A'fnperor, Hi 1. C. 182 « 
1023C.8C7-33C.W.K. 8W. 
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committed is a hideous and ropreheosible one, the mere youth of tbe 
offender does not entitle him to tbe benefit of this sectioofl). Under this 
section, tbe first offender, with a past good character and antecedents, 
need not necessarily be a youth : such an offender may be advanced in 
age. Tbe first essential is that tbe accused must be first offen'der and if 
be is one, tbe extenuating considerations which entitle him to tbe 
indulgence are bis youth, character and aDtecedeots(2). 

Accused when not entitled to the benefit of this section.— This 
section has not been enacted with the intention of letting off without 
imprisonment every juvenile offender on bis first conviction for an 
offence described in tbe sections, regardless of tbe circumstances in 
which tbe crime was committed. The section has no application to tbe 
case of a youth who grapples with another and after having been separat- 
ed by others turns back in rage on his adversary, and inflicts a heavy 
lathi blow on him, killiog him almost instantaneously, and later on 
speaks of bis act in a spirit of truculent braggadocio threatening 
to kill those who attempt to arrest him(3). Where tbe accused, 
a X<ambardar, is convicted for pocketing the water rate money 
received by him as an agent of the Government from tbe com- 
plainant, a landowner, tbe case is not a fit one to be dealt with 
under this sectioo(4). It is not desirable to apply the provisions of this 
section to a person found guilty of deliberately committing perjury to 
screen an offeudertS). This section is intended to apply to offenders 
(especially youthful ofTeoders) who without being persons of depraved 
character, may, on occasions succumb to sudden temptation, Tbe 
section cannot properly apply to an offence of manufacturing illicit 
liquor which implies a good deal of preparation and it can never be 
said that it is done in consequence of succumbing to sudden tempta- 
tloa(6). This section dealing with first offenders should not be applied 
to the cases of people discovered with cocaine and other dangerous drugs 
upon them in defiance of the Exc'se Acl(7). The exercise of discretion 
given to Magistrates under this section needs a considerable sense of 
responsibility and the Magistrate should pot allow themselves to be 
misled into tbe use of this section by misplaced Jeniency and sympathy. 
Where, therefore, cattle lifting Is an ofience which is very common in the 
locality and it cannot be repressed without condign punishment the fact 
that tbe accused has not been convicted before is not m itself a 
reason for inflicting no penalty upon him; and it cannot be doubted tha 
the knowledge that a first offence will go unpunished is very apt to lea 


(1) £niperor v. Sardha Mam, J12 I. 
0. 680»A. 1. R. 1929 Lab. ig8«-S9 Cr. 
L. J. 1096. 

{ 2 ) Empress Tuha Mam, 2 Rom 


(3) Crozon V. Alia, 10 I «b, 870=31 
P. L. R 115=A. I. R. 1930 Lab. 269 

(4) Emperor v Sohan Singh, 04 I. 
C 130-27 Cr. L. J. 602-A. I. B. 1926 


Lab. 3:0=6 A. I. Cr. B. 87. 

(6) Emperor ». Akhar, g.o^ 

=9 A I. Cr R. 496=29 P. L. R. 819 . 

1938 L 296. _ , ,op H 

tp) Crown -r.Sujan i 40^ 

1916 Cr - 17 Cr U. 310-35 I. 0.486- 

41P.W.B. 1916 Of, CfOtcn V. 

Singh. 7 Lab. 83=A.t.B J926L»h ^6 
27 P. li. B 221=27 Or. li J. 661 
I. 0. 129-6 A L Ct.R. 84. ^ 

(7) Emperor v. 1930 

264-3 Cr Law. All 22=A.I.B-^^ . 
A. 19-81 Cr. L 3. S2-Jnd Kul- 

A. 49. 
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uoder this section has been extended from one to three years \ fifthly, 
power has been conferred on an appellate court or upon a High Court 
in the exercise of its revisional jurisdiction to make an order under 
section ^2 ; fitially, the High Court bas been empowered, either on 
appeal or in revision, to inBict a sentence of imprisonment in lieu of an 
order under this section “(1). Sab>sect)on (l-A) has been added 
on the recommendation of tbe Jail Committee by the Cr. P. C. (Second 
Amendment Act). XXXVIl of 1923. 

Scope and application of section. — This section should be used 
freely in suitable cases, but should not be applied indiscriminately to 
tbe cases of all first Qfi'eoders(2). In order to enable a court to exercise 
tbe power conferred by this section, it is not necessary that tbe offender 
should be young, that tbe offence should be trivial, and that there 
should be extenuating circumstances. Tbe mention of these conditions 
and of the character and antecedents of the offender merely indicates 
generally considerations with regard to which tbe discretion of tbe court 
should be exercised in dealing with first offenders who are convicted of 
any of the offences specified in the sectl0Q(3). The sole intention of 
this section is that an accused person who is convicted of a crime should 
be given a chance of reformation which he would lose by being incarcc* 
rated in prison. Tbe powers conferred by this section should not be 
□sed for tbe purpose of showing favour to any particular class of persons 
and in tbe exercise of these powers a Magistrate should see that tbe 
crime that tbe accused person bas committed does not indicate that be 
is rather a fortunate habitual than a true first oSeDder(4), Before 
applying this section one must consider whether there is a good case for 
Us application or not. 11 the offence is by no means a simple crime such 
as is committed by children out of mere thoughtlessness rather than 
criminality, but it shows a singular combinatiou of design and ingratitude 
and general character of craft and deceit on tbe part of an adult it would 
surely call for a very severe punishment indeed and resort should not 
be had to the provisions of this section. These observations made in 
the case of a juvenile offender apply with greater force to a case of an 
adult. Thus this section should not be applied where tbe offence com* 
mitted by an adult accused was cot committed out of mere thoughtless* 
ness but was well designed and carried into effect by means of perjury, 
forgery and impersonation. Tbe fact that tbe family of tbe accused 
will become destitude is no ground for showing the leniency and sympathy 
under tbe sectioc(5). Tbe mete fact that tbe accused comes of a 
respectable family cannot be a justification for imposing a lighter 
sentence or for releasing him under this sectioc(6). Where, the offence 



(3) Emptror v. Ea Han, s L. B. B. 
65 • Emptror ». ^atrtara Etngh, 
1 U.B B. 17 Cr. ; Empress t. 
2’ul<uxram. 3 Bom. L.B 617. 

(1) Emperor *. Mathro, 93 1. (I C93 
»31Ct 14.3.609*1976 6.101-20 8. L. 

R.a. 

Or. P. C.— lat 


(gi Emperor r. Allahdtno, A. I. B. 
1031 8. 93-1931 Cr. C. 831-150 I. 0. 
763-35 Cr. L. 3. 1119-27 S. L. R. 163 ; 
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certain ofl’eoces punishable under the Indian Penal Code(I). It bad no 
application to a conviction under a special or a local Act, e. g., a convic* 
tion under Gambling Act(2), or a conviction under Stamp Act(3), ora 
conviction under section 61 of the Punjab Excise Act(4), or a conviction 
under the Indian Hallways Act(5). This section, as amended In 1923, 
covers all oBeuces ^vbether they are or are not under the Penal Code. 
But in cases of offences like those under s. 61 Excise Act, the section 
should not be resorted to(6). 

Punishable with more than 2 years* imprisonment. — The 
unamended section was not applicable where the accused was convicted 
of an oHence which was punishable with more than two years’ imprison* 
meDt(7). Thus, the court could not make an order under this section 
where the offence disclosed was that punishable under section 456(8) ; 
nor could the section be applied to the offence of retamioft stolen 
property(9), or of lurking house*trespass(10). or of boase*breaking(lI)> 
or of using as genuine a forged documeDt(12), or of aggravated form of 
theft under s. 381(13), or cheating under s. 420(14). The present 
section extends the list of offences.on conviction for which a person rnay 
be released upon probation. Ho order can be made under this section, 
where the accused has been convicted of any offence not falling under 
this section, though be has also been convicted in the same trial of 
offence not falling under this section(15). 

Accused above 21 years.— In case of an accused not noder 
21 years of age this section is only applicable when the accused is 
convicted of an offence punishable with imprisonment for not mors 
than seven year8(16). The offence of bouse breaking by night in order 
to commit theft, under cl. 2 of section 457 of the Penal Code, is 
punishable with imprisonment for a term of 14 years and," therefore, this 
section is not applicable to this offence in the case of an adult(17). 'The 


0) AToro^anaramt iVoido ▼. £‘m- 
peror, 09 M. 667 j Emperor t. John 
Soott, IK. L.B. 1S9. 

(2) Emperor ». Shariker Dayal, 9 0. 
L. J.e67=A. I B. 1922 0 224-25 O C. 
111=71 1. C. 62=24 Cr L. J. 14. 

(8) Emreror Ithtcar Dayal, 99 I. 
C. 6g8*>L B. 8 A. 81 Cr.=28 Cr. L.J. 
166= A. I. B. 1927 A. 238-26 A. L J. 
401. ^ ^ ^ ^ 


168 ; Emperor t. Atmaram, 2 Boa. L. 
’(10) .£>nperer t. J/aruU. 16 0. P. L. 

- (11) Vn re Pullahhatla, 18 Cr. h.J. ^ 
-39 1. C. 309 . „ , .i.,,* 

(12) Emperor t. P^manVadmau 

17 Bom. L. K. 921=16 Cr. L. J. 781=31 
1. 0. 381 « A w Tj 

(13) Emperor t. Bapu. Bao. 4 

B 18=7 Or. L. J. 819. . 

(14) Crown r. Bab Naicat. l^^ 
612 ; Crotcn t. EeTa Bam, 33 P. 


(7) Empernr v Babudin, (1897- 01) 
1 U. B B 139; Crown t. Tha Dunu, 
II, B. R. 158. 

' (8) Emperor v Bahudin, (1897—01) 
1 U. B. R. 130. • • ' • 

(9) Crown t. Tha Dunu, I Ia. D. R. 


*^15) Bo Krishna Aiyangar, 2 Weir. 

^^(16) Emperor r.lKoshiara, 94 I* 
568-37 Cr L. J. 624. 

(17) Emperor r. lK«n, ^ 

t.C.«9-6 Bur.r, J. 83-A. I. B* 
Bang. 254-28 Cr. L. 3.769. 
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tbe young into a coarse of crime(l). So, obvioasly burglary Is a serious 
crime and a person convicted ot that offence in the absence of proper 
reasons should not be released on probation of good conduct under this 
5ectloo(2). So also, it Is a very serious offence to possess firearms with, 
out a license and a person convicted of that offence cannot be released 
under this section even though be belongs to a respectable family and is 
a law student(3). This section is not appropriate where a false affidavit 
has been deliberately sworn(4). This section cannot be applied in a 
case under s. 411, Penal Cade(5). Where the accused made a criminal 
assault of a daring nature on an innocent woman with intent to outrage 
her modesty publicly and in broad day-light and the Magistrate took 
action under this section, it was held that the high-handed action of tbe 
accused in outraging the modesty of tbe innocent woman publicly 
merited a substantial sentence of iraprisonmeDt(6). This section is not 
applicable where a juvenile has shown criminality rather than thought- 
lessness(7). 

Accused held entitled to the benefit of this section. — Tbe 
accused’s being a widow 45 years old and a puppet in tbe hands of other 
accused Is a circumstance that would enlitte her to the benefit of this 
sectioo(8). Similarly, where on a charge under the latter part of sec- 
tion 304 read with section 149, Indian Penal Code it is found that tbe 
part which tbe young boys took in the crime was not very mncb, an 
order under this section on the young boys is approprlate(9}. Where an 
offence of criminal breach of trust by a public servant was committed 
several years ago and the amount involved was not large and tbe accus* 
ed was a man of 55 years of age and was a first offender, and tbe Magis- 
trate directed bis release under this section, it was held that Magistrate 
could not be held to have acted without reason in applying this sec- 
tion(iO). In a petty case arising out of a squabble between two girls of 
16 and 14 in which the younger girl is convicted of slapping tbe elder's 
cheek and pulling her hair, this section might ffltmgly be applied(ll). 
Where tbe offender is a person of good position in life, be should rather 
be dealt with under this section than sentenced to wbippingfl^). 

Sub-section (1). — Off«nces punishable under special or local taw. 
—Tbe old section applied only where a person was convicted of one of 


(1) Emperor v Jhangi, A I. It. 1933 
8 41-19S3Cr. C, 190=37 S L B.84- 
113 r. 0. S44=8lCr. L. 3 420 

(2) Croten V. Sardara, 31 P. D. R. 
315=1932 Cr. C. 823 i Emperor 
V. magal Singh. A.I. B. 1933 Lah. 
393; Jure Putlabhotla, 18 Cr. Ii.J. 
409=39 1 C.S09. 

(3) Ntrmal Chandra r. Emperor, 
810.W. N. 239 (242)=93 Cr.L J.211 
(212)-100 I. C. 118=1937 C. 305. 

(4i Oajadhar v. Emperor, A. I. B 
lOaiNag. 193 (2}«>1934Cr. 0. 692. 


iJ. *v. 

{(a) Emperor y. Mohammad Khan, 


A. 1 B 1934 Uh. 80=14 L. 600=1931 
Cr. O. 00 =36 P. U R. B3-*li8 1. 0. 90- 
35 Cr TkJ.GIS. 

(7) DaryaJal t. Emperor, A. l.R. 
1925 8 75=25 Cr. L. J. 1321 = 82 I. C. 
152=18 8. L. R 61. 

(6) Supdt <£ liemem j.Kiran Bala, 
93 I 0. 73=43 C.L.J. 70-30 0. W.N. 
873-27 Cr. L. J. 409=1920 C. 631. 

(9) Bhutan Chandra *. A*anai Bal. 
44 0 L.J. 303-38 Cr. h J. 6-991.0. 
33-A I. R. 1927 4 aL 73. 

(10) Emperor t. Niir Jlutsain, 131 
J.C.3ia-A. I.K. 1930 Lah. 92=1920 
Cr a 108=31 I’.I* a. S34-It3d Rnl. 
(1930) Lab 323-32 Cr 1.3.6S3. 

(11) Ma Kgice t. Emperor, 13 Cr. I* 
3.313=10 1. C. 772-4 Bur L.T.CS 

(IS) Baghel Singh y. CVmcm, 9P.W. 

B. 1007 Cr.-6 Cr. L,J, 317, 
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although as a matter of fact such a conviction ezists(l). Where 
an accused is tried consecutively for two offences and is convicted 
in both, at the time the second judgment is written, be must be 
considered to be a previous convict and this section will not apply(2). 
Where an accused is already placed under probation of good conduct 
on an earlier conviction, a sentence against placing him under probation 
for a subsequent offence is tllegal(3). A conviction under the Bombay 
Prevention of Gambling Act is a previous conviction (4). 

' Conviction and sentence. — A formal conviction must be recorded 
before a bond can be required under this section(5). Wbere the 
charge is in the alternative (theft or receiving stolen property, s. 380 or 
s. 411 I. P. C.], and the Magistrate does not say of which offence be con* 
victs the accused, an order under this section will be n]ega1(6). But 
this section relates to conviction without sentence. The language of 
this section makes it clear that it is not competent to the court to 
impose a sentence of imprisonment on the convict wbere be is being 
released on probation of good conductC?). This section cannot be 
applied to a case in which the Magistrate has not only convicted an 
accused person, but sentenced him as well to imprisonment and iiae(8)i 
Where an offender is released oo probation under this section, the im* 
position of a Sne is lllegal(9]. 

Releasing on probation of good conduct. — In dealing with an 
accused under this section, it is not competent to a Magistrate to ask 
him to appear in court on a day fixed to receive sentence ; all be can do 
is to release the accused on probation of good conduct for a certain 
period and to direct him to appear aod receive sentences when called 
upon during such period(10]. The proper procedure is for the court to 
pass the order for release on probation ; if the offender does not accept 
the terms, then sentence should be passed (11). An order under tbis 
section directing release upon probation of good conduct cannot be said 

to be a punishment in the sense in which the word is used in section 

349, for it is not one of the various kinds of punishment described 
in section 33 of the Penal Code(12). 

Bond. —The Magistrate should take from the accused that be 
should fulfil the requirements of tbis section, f.e., a bond to appear and 
receive sentence when called upon and in the mean time to keep the 


(1) Emperor v. Parlab JVoroin. S6 
Cr.L J, 1278 = 88 1. C. I054=2 0 W. 

N. 693=A. I. R.1925 0. 673=e A. I Cr. 
R. 261 

(2) Emperor 'r. Lai, 96 I. 0 873= 27 
Or. I*. J. 1016=A. 1. E (1926) Lah. 651 

- (3) Emperor v. Mdhadeo. A I. B. 
1930 B, 176=83 Bom. I,. E. 356=1251. 

O. 712-81 Cr. 1;. J..926. 

(4) Emperor v. Chhotan, A, I. B. 
1935 B. 183-37 Bom. L R 183. 

(5) Emperor r Kga Pan Tin, 3 Ii. 
B. E. 137; Crown r.Mi Hta Yin, 1 
I.B. 11.142. 

(6) Empress v. Bhagwani Ganesh, 
1 Bom L R. 857. 

(7) Bartiat t. Emperor, A. I. E. 1934 
I/ab. 6U=I$ L. 673-35 F, L. B. 439; 


Karim Bahhsh ». Emperor. 10 Lib. 
729=80 Cr. L. J. 49=112 I. 0. DJO-A. >• 
E. 1930 uah 56; Aygub v. 

A. I. E. 1938 A. 759—1121.0.911=.^ 
Cr. I. J. 47. A I. 

. ' J- 

. . 


A. 1. B. 1930 Lah. 56. , _ 

^0) Empress v. Rama, 3 Bom. t» »• 

(lO Empress ▼. Nga San Chem, 
..(1697>01} 1 U. B. R. 137. , _ 

(13) Baba V. Emperor, 74 1. 0. 66 34 
Ct.I>.;. 733. 



S. 662.] 


MISCELLANEOUS 


2021 


offeoce under section 409 of the Pen&l Code is beyond the purview of 
this section and a Magistrate, therefore, acts without jurisdiction in 
releasing a person convicted of that offence on probation of good con* 
duct(l). 

Accused under 21 years. — This section does not apply in the case 
of a person under 21 years of age who is convicted of an offence under 
s. 409 I. P. C. since It is one punishable with transportation for life or 
imprisonment of either description for a term which may extend to ten 
yeaTs(2). In this case a patel, a youog man of 20 years, who bad hardly 
two years' experience as patel and who committed a temporary mis' 
appropriation made an unqualified admission of his guilt and was 
convicted under s. 409 of the I. P. C. and bound over under this 
section. The Chief Court holding that this section was inapplicable 
sentenced him to simple imprisanment for a week m view of the extenu> 
ating circomstances of the case. The phrase “ punishable with death 
or transportation for life ” must be interpreted disjunctively and women 
convicted of an offence for which transportation for life is one of the 
punishments provided are ineligible for release on probation under this 
section. The words "death or transportation for life" must be read 
as referring to offences the penalty for which provided by the Penal 
Code contains either death or transportation for life as one of the 
punisbmeots awarded and not necessarily botb(3). As the offence under 
s. 394 is punishable with transportation for life, a youth of 18 years 
convicted under ss. 394 and 451, Penal Code cannot be bound down 
under this 8ectioa(4). As one of the alternative punishments for an 
offence under s. 307 Penal Code, is transportation for life, it is obvious 
. , — 4 — »•..«.». —4 , — 4 sentenced 

«' '■ "an offence 

e an offence 

. punishable 

with fine only does not come within the scope of the 5ub>sectioD(6). 
A first offender is entitled to the benefit of this section, provided the other 
provisions of the section apply, even when without such provisions the 
Magistrate would be obliged to pass a sentence of imprisonment upon 
the offender(7). 

Previous conviction.^ — This section is applicable to the case of 
an accused person against whom no previous conviction is proved, 


(1) Emperor v. Itahmai Khan, 100 
1. 0. 225»28 Cr. L. J. QS7. 

(2) In re Chikka Peddanna, 7 My». 
L. J. 137. 

(3) Emperor v. Janki, A. I, R 1932 
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A l.B. 1927 Bung. 205-104 I. 0. 101« 
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I B. 1927 Nag 63=97 I. 0. 89- 27 Cr. 
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^rnperor, A 1. B. 1926 Bang. 61-93 I. 


a CS=37 Cr. L 3. 401-3 Rang. 633 

( 4 ) Emperor v. Balihsha. A. I. R 
1931 Lah. 131=162 1. 0 233-36 P. L. R 
370 

(5) Emperor v. BaTiatcaJi, A I. R 
1998 Lah 920-1101.0.339. 


(6) Emperor t. Kosturi .S^icfraina 
S8 Bom. Ii. R 1031=1926 B. 641-97 Cr 
X..J. 1169-97 1. 0. 742; Emperor r 
Afmrc»Vi. 62 B. 250 - 29 ( r. L. J. £66 


(7) Emperor t. Jingo GamaJi, 27 
Com. I.. R. 111-66 1 C. 70-A, I n 
( 1925 ) B. 192-20 Or L. 3. 694. 



2024 THE CODE OF OBIMIHAL PHOOBDHEE [Chap. XLVI. 

of the section, applies also to subs. (1>A) wbicb bas beeo oewly 
added to the sectiood). This view is in accord with that taten by the 
Nagpur Court(2) but is opposed to that taken by the Allahabad Cou!t(3). 

Joint trial of youn^ and aged offenders. — It was held that where 
two accused were jointly charged with theft before a second class 
Magistrate, and one of them was of tender age both of them could 
not be sent to a hrst class Magistrate under this section in order that 
the one of tender age be dealt with under it(4). The case of both 
accused may now be sent to tbe first class Magistrate. 

Sub section (I'A). — This sub-sectiou refers in express terms to 
tbe otlences earned therein aod other offences under tbe Indian Peoal 
Code punishable with not more than two years' imprisonment. Tbe 
sub'SectiOQ has no application to offences punishable by any other law 
tn forced). It cannot be applied to offences punishable under tbe City 

of Bombay Municipal Act and a Magistrate bas, therefore, no jurisdic* 
tion to warn and discharge *a person who has been found guilty of an 
oflence under section 471 of the City of Bombay Municipal Act(6). It 
does not apply to offences under Special Acts, c.g., the Motor Vehicle 
Act, 1914(7). It bas no application to oHences committed under the 

Public Gambling Act, III of 1867(8). Nor does it apply to offences 
committed under tbe Criminal Tribes RegolalioD(9) or under the 
Stamp Act(lO). 

Offences to which applicable.— Tbe words theft "1 " dishon*®^ 
mfsappropriatioo ”, and ” cheating *' as used in ibis section loclode 
only offences punishable under sections 379 , 403 and 417 respectively 

of ” — ler sections 381 sod 

38J snestmisappropiis* 

tioj tbe offences in the 

Indian Penal Code which are denoted respectively thereby, that 
is, s. 379 , protanto s, 380, s. 403 and s, 415. The terms canno 


(ll Emperor v. Uanehhod^ 37 Bom. 
L R. 1019-5 A. I. Of. B. Sl-A. I E. 
1925 B. 479-‘89 I. C. 1029*.2C Or. 

1461, 

(2) Smperor v. Daulat Singh, 11 
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30 Bom L.II. 375*1. 1, n. 1928B. J38 
slOA I. Cr. R. 386 ; Emperor r.PanJu 
Pamji. 93 I. 0, 993«=28 Bom. I, R 
297=27 Cr L. J. 528=1926 B. 330 - 6 A. 
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I.R. 1935 S. 90. 
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Xj R 375=109 1. C. 603=A. 1 R. I93SB, 
163=63 B. 250=29 Cr. L. J. 666 
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p. 992=28 Boia.L. R. 397-37 Cr.L.J. 
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?• 330 ^ T 0^ A 

(10) Emperor v. /aicof ^ 

UJ 101-88 Or L.J. 166 (168)-93 I- 
C. 698= 1937 A. 288 ^ „ r 

(H) Emperor f,NgaPyi. 3 L- 
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peace and be of good behavtour(l). 

Bond by tttinor . — It was held that the third proviso to section 118 
that a bond for keeping the peace for good behaviour in respect of a 
minor should be executed only by his sureties, did not apply to bonds of 
Erst oE'enders released on probation under this sectioQ(2). This is no 
longer law in view of s. 514-B newly added to the Code. 

Procedure if person ordered to give security is unable to 
do so.— Tuere is no authority for the view that if an accused person is 
ordered to give security under this section and fails to do so, he should 
be detained in prison till the expiration of the period for which security 
is to be furnished. The proper course for the Magistrate is to ascertain 
before passing an order under this section, whether, the accused is likely 
to be able to give security immediately or within a reasonable time. If 
be fails to give security within a reasonable time the Magistrate should 
pass senteace(3]. The order of imprisooment on failure to furnish a 
security cannot be added to the order of release on probation of good 
conduct. If 00 the application of the surety" the security bond is 
cancelled, the convict should be given an opportunity to execute another 
bond with a fresh surety(4). 

Deaf and dumb accused. — A deaf and dumb person was convicted 
of ao attempt to commit suicide. He had attempted suicide apparently 
because his brother refused to partition the joiet lands. He made cer- 
tain signs to signify what took place but it did not appear bow the 
questions put to bira at the trial were commumcated to him. It was 
held that the justice of the case would be met by affirming the convlc- 
tioa and directing that be be seuteoced to one day's simple imprison- 
meot ; also that was not advisable to proceed under this section as it 
did not appear that the accused would be capable of entering into 
a bond(5). 

Proviso.— All second class Magistrates in the Punjab are duly 
empowered to exercise the powers conferred by this section by the 
Punjab Government Notification No. 431 of 1910(6). The contrary 
view taken in Crown v, JowaUiJ) is uotenable. As to the power of 
a Bench of Magistrates in Sind to make an order under this section, see 
Emperor v. Woor Mahomed{8)’ 

Applicability of proviso to sub-s. (1*A). — It has been held by the 
High Court of Bombay that the proviso which stands in the middle 
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which held that though s. 562 read by itself would seem to con> 
6ue the power to use the section to the court convictiug the 
accused, yet reading it with s. 423 cl. id) it is clear that an appellate 
court or a court of revision can also use the sectioa(l). Where on an 
appeal from a conviction the appellate courts make an order under 
this section but the accused fails to furnish security as directed by the 
order, the original sentence passed on (be accused is not revived. The 
effect of the order passed by the appellate court is to set aside the 
sentence passed on the accused by the trial court, and the case must 
be dealt with as if the accused had been released on probation of good 
conduct by the trial court itself, that is to say, the accused should be 
produced before the appellate court for the purpose of suitable 
punishment being awarded(2). 

Sub'Section (3). — An appeal lies under ss. 407 and 408 from an 
order passed under (his section. The restrictions in ss. 413, 414 and 
415 do not apply to such orders(3). An appeal will lie to the Sessions 
Judge from an order of a Magistrate under this section passed is a 
summary triaU4). Subject to the law of limitation, the convict is 
entitled to prefer bis appeal even after expiration of the term of the 
bood(5). No appeal, however, lies to the High Court from an order 
passed by a Presidency Magistrate under this section(6). * ' 

Revisional power of High Court to substitute sentence of 
imprisonment. — Sub*section (3) of this section, as recently amended, 
empowers the High Court in the exercise of its powers of re* 
vision to set aside an order under this secliont?). The decision 
in Emperor v. GhasUe{S) to (be contrary is no longer law. But the 
High Court is not bound to lolerfere on its revisional side with an order 
under this section even if it is illegal(9). The High Court would not 
interfere in revision with an orderof a Magistrate under suh-sect>on (l*A) 
releasing accused person on admonition, unless, a strong case is made 
out on the mertts(lO). Where the Magistrate makes an order of release 
under this section in a case to which the provisions of this section are 


fl) Emperor v. Birch, 2t A. 306; 
Narayanaiwami v Emperor, 29 M. 
6C7 ; Narayarn'T, Govt of Mysore, 4 
Mys L J.192 Cr. 

(2) Badsha ▼. Emperor, SC I, C. 59= 
21 Ij. W 40=A I, K (1925) M. <9G^»26 
Cr L J 683. 

{?) Bahadur Jsmail, 62 O 463" 
85 I. 0. 135-29 0. W.N 151=41 C. L. 
J.^45 = A. I. B (1925)0. 329-26 Cr.1, 
J 455; Mi ShweNyun r. Emperor, 
1 Pi. L J 643 ; Emperor v Manohar 
Das. 24 P. B. 1904 Cr* Hayata ▼. 
ErTperor, 18 Cr. L. J. 401 1 Emperor 
V. Uhasita, 87 A. 31. 33 ; Ma Chit Su 
V Emperor, 5 Ij. B R. 129. 

(4) Emperor v. Bv a Dal, 46 A 828 ; 
Moyandi r. Euduban, A. I. B. 1935 
M. 187=82 1. 0. 172-1924 A. 765 -25 
Cr. L. J. 1944 ; Emperor v. Madhao 
Jtaffhvendra, 38 Bom. L. R. 671—96 


I. C. 191- 1926 B. 382=27 Cr. LJ. 873. 

(5) ' Bayata *. Crown, 20 P. B. Wl7 
-Cr.-18Cr.L 3. 401=38 I. 0. 961-13 

P, W, R. 1917 Or. „ „ « 

(6) Sirks y. Emperor. 36 0. W. N. 
459*A. I R. 1932 O. 488-1932 Cr. 0. 
480-188 I. 0. 27=33 Cr Ii J. 639. 

(7) Emperor ▼ Kesar, 27 Cr. U ih 
808=92 1. 0. 591=7 1.. B. A. 

A. I.E. 1926 A 226=24 A. L J. 228=5 
A. I Of E. 180 ; Emperor v. Mulmm- 
mad Khan, A. I. R. 1934 Lah 36(2). 

(8) 37 A, 81=12 A B. J. 1244=16 

Ij. J. 43 ; eee also Crown v. Sarnarn 
Singh, 16 P. E. 1916 Cr.-12 Cr. L. J. 

(9) Emperor v. Bcahiara, 6 A. I. Cr 

(iR«re«dro Nath v. Bhirendra 
Nath. 124 I. C. 76-A. I. B. 1929 V- 
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apply to disbooest misappropriatton or cheating in all their forms(l). 
Where, therefore, a person is convicted of the oSence of criminal breach 
of trust under s. 405 of the Penal Code, the court has no power under 
this section to release him after an admoDitiOD(2). But the Allahabad 
High Court has arrived at a contrary result. According to that court 
the words “dishonest misappropriation*’ in this section apply to the 
offence of criminal misappropriation in all its forms and are intended 
to include offences punishable under section 404 as well as under 
section 403 of the Indian penal Code. Similarly, the word “ cheating “ 
in the section covers the oSence of cheating in ail its forms and is 
iatended to include offences punishable under sections 41S, 419 and 420 
as well as under section 417 of the Code(3). In the Nagpur Court 
Hallifax, A. J. C , held the same view in Etnperor v. Jtyalal{^). 

Any other offences punishable with ttol more than two years* 
imprisonment, — As already stated this sub section refers in express 
terms to the offences named in hand other offences under the Indian 
Penal Code punishable with not more than 2 years* imprisoomeDt(5). 
When the offence is not one of those explicitly mentioned in (be sub- 
section, the term of imprisonment which can be awarded is the test for 
determining whether this sub section can be app]ied(6}. The maximum 
sentence under section 324, 1. P. C., is 3 years, but an attempt to 
commit that offence is Qoly pootsbable with one and-a.balf year. 
Hence a boy of 18 years who attempted to cause hurt with a dangerous 
weapon may be dealt with under this sub>secti0D{7). The offence 
of retaining stolen property(8), or of criminal breach of trust(9}, or of 
bouse breaking by night under section 457 I. P. C. (10) or of culpable 
homicide not amounting to murder under section 304 I. P. C.(U), is not 
one of the offences to which the provisions of this sub-section can be 
applied in the case of first offeuders, sub-section (l-A) covers offences 
punishable only with fioe(l2}. 

Defamation. — Adraonitioo is oot intended to apply to offences of 
defamation. It is an extension of the principle that leniency should be 
shown to people of tender yearsand first offenders and is oot applicable 
to men of responsible position who make defamatory statements and 
aggravate the offence by repeating them and attempting justification(13). 

Sub section (2). — This sub-section confirms the followiog decisions 


Cr, L. J. 468. 

(U EtAperor^. if* Kutca, W Bang 
S69=^A I. R. 1931 n»Dg. 203-!50 1.0. 
llSl-85 Cr L 3. 1311. 

(2) Ibid . „ 

(3 Bar Narayan v liamjt Das, 
23 I 0. 743-13 A L J. 465=13 Cr. L. 
J 376 

(4) 34 f't I. 3. 251— A. I. R 1938 
Nar. 159=71 1. C 795 
(6) In re Venhala.t Mys. t». J. 468. 
(6) Emperor v. Bra Pru Aung, 3 L. 
B U 90 

(71 find ^ ^ 

(87 CrcHcn ». Tha Duno, 1 1. D R. 
153 ; A'mpffw 'r. Atmaram, 3 Bom 
B. 343. 


(9) Emperor t. AA 'Wun, 7 Bor. L. 
B. 14 : BM also Crown ▼, Mi Bla Ym, 
1 L B. B. 143. 

(to) Empressr. ^arutt, 15 0. p. L. 
R. Cr II : /n re PuUabholla, 18 Cr. L. 
3 469 - 39 I. C. 309 : Mayandi y. 
Koduban, A. I. B. 1935 it. 157. 

( 11 ) Addala Terrivadu r. Emperor, 
IIU.L T. 404=14 I. C. 600=13 Cr. I.. 
J. 348 

(IS) Emperor r. Manehershatc, A. 
I R. 1935 B. 156-37 B, I.. R 105; 
Cl. AVnnerorv. /Tai/ori. 97 I C. 743— 
37 Cc. L. J. 1153. 

(13) Babu Lai r. Tundilal, 38 17. L. 
l06-19?9Cr.C.6l9. 
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6G‘i shall affect the provisions of section 31 of the Hefor* 
matory Schools Act, 1897. 

The words “sub-seclioo (!) *’ have been inserted by the Repealing 
anJ Amending Act, VII of iy2+. This amendment makes it clear that 
section 564 (t) does not relate to the release of an offender under sub- 
section (1-A) of section 562(1). 

Prexnously Convicted Offenders, 

tag oT p'/;. ^ 565. (1) When any person having 

vlonsly convicted bCCQ COnVICtCU"™ 
oflaDder, 

(a) by a court in British India of an offence 
punishable under section 215, section 489'A, 
section 489 B, section 489*0, or section 489-D, 
of the Indian Penal Code, or of any offence 
punishable under Chapter XII or, Chapter 
XVII of that Code, with imprisonment of 
either description for a term of three years or 
upwards, or 

(b) By a court or tribunal in the territories of any 

Prince or State in India acting under the 
general or special authority of the Governor- 
General in Council or of any Local Govern- 
ment, of any offence which would, ^ if 
committed in BritHh India, have been punish- 
able under any of the aforesaid sections or 
chapters of the Indian Penal (I/ode with like 
imprisonment for a like term, 
ia again convicted of any offence punishable under 
any of those sections or chapters with imprisonment for 
a term of three years or upwards by a High Court, Court 
of Session, Presidency Magistrate, District Magistrate, 
Sub-Divisional Magistrate, or Magistrate of the first 
class, * * • guQi, Qourb or Magistrate may, if it or he 

thinks fit, at the time df passing sentence of transporta- 
tion or imprisonment on such person, also order that his 
residence and any change of or absence from such resi- 
dence after release be notified as hereinafter provided 
for a term not exceeding five years from the date of the 
expiration of such sentence. 

(2) If such conviction is set aside on appeal or 
Otherwise, such order shall become void. 


p) Oazette of India, V, page 69. 
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applicable after taking into consideration all tbe-relevant circumstances 
of the case, the High Court will not interfere with exercise of bis 
discretion io revision, unless a strong case is made out justifying 
such interference(l). This section cannot properly be used io cases 
falling under section 457, Indian Penal Code, but where it has been 
wrongly applied by a Magistrate, it is open to the High Court on 
revision side to interfere or not as it thinks fit upon a consideration of 
all the circumstaDces(2). Although in a case of embezzlement usually 
a sentence of imprisonment should be passed, where the trying Magis* 
ttate has given the accused the benefit of this section, the High 
Court will not interfere with his order in revision especially after 
the lapse of a long time(5). Bui the High Court will in revision, 
interfere with unjust orders passed under this section, however legal 
or illegal they may be(4). The High Court has power on revision 
to quash the conviction of (he accused who have been dealt with by an 
appellate court under this section even if the convicts have not moved 
the High Court to exercise that power(5). 

563. (0 If tho court which convicted the offender 
Provision in caso or a court which could have dealt with 

of offender failing the offender in re.spect of his original 
tiona^of hia*recSn?i' offeDce, IS satisfied that the offender has 
«ce failed to observe an}’ of the conditions of 

his recognizance, it may issue a warrant for his appre* 
hension. 

(2) An offender, when apprehended on any such 
warrant, shall be brought forthwith before the court 
issuing the warrant, and such court may oitlier remand 
him in custody until the case is heard or admit him to 
bail with a sufficient surety conditioned on his appearing 
for .sentence. Such court may, after hearing the case, 
pass sentence. 

This sectioD empowers a court baviog power to pass seotence to 
order the arrest of a first offender for breach of the cooditioos. 

564. (I) Tho court, before directing the release of 
Conditions as to Offender uodor section 562, sub- 

abodo of oflendcr. gectiou (1), shall bo satisfied that the 
oftender or his surety (if auy) has a fixed place of abode 
01 regular occupation in the place for which the court 
acts or in whicli the offender is likely to live during the 
period named for tho observance of the conditions. 

(2) Nothing in tliis section or in sections 682 and 


(i) Emperor'^ Ketho Ram, 100 1 , r, 
l<J7=23('r. L J 255-l9i7 L»h. 353 . 
EmpfTor ^ Dauiat. l929NBg 843=113 
1 0 011 

(3) Atdul V. Emperor, CIO. 639= 
19 P. W. K 1910 I t -IX Cr. L J 869. 

(3) Emperor » Kharaiti Lai, 1928 
L 926=107 I. 0. 775—29 Cr. L. 3. 291 


=10 A. 1. Cr. R. 27; Cf. £■« peror v. 
fAsA nuTtim, A, 1. K 1995 Pctb. 48 
(4) Emperor v Datdat Singh, 113 
1 C 911— 192SK 3l9-30rr LJ. 220. 


(5) Radha Kishan t. Lmpt 
I C 816-7 P. W. R 1912 Cr - 
B. 1912—13 Cr. L. J 176. 


ror, la 
CTP.b. 
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Any offence punishable under Chap, XII or Chap. XVII.— 
Where either the previous or subsequeot conviction of an accused person 
is under section 511, I, P. C., for an attempt to commit an offence 
punishable for a term of three years or upwards, under any of the 
sections specified in Chapter Xl] or Chapter XVIl of the Indian* Penal 
Code, the court trying the case has no power to proceed and pass an 
order against him under this sectionfl). The conviction for a trifling 
offence should not be made the occasion for a long period of police 
surveillance(2). 

Transportation or imprisonment. — The order contemplated by 
the section can only be made at the time of passiog sentence of 
transportation or imprisonment upon a convict. It cannot be made 
where a court, instead of passing that sentence, passes a sentence of 
wbippiDg(3). 

Absence from such residence. — Under tbe unamended section 
where atl that was proved was that tbe accused who bad been ordered 
(0 notify his residence and change of residence, was absent from his 
bouse for a single night without notifying his absence, it was held that 
such temporary absence did not amount to a change of residence and 
that the accused was oat guilty of an offence under section 176, Indian 
Penal Code(4}. Under tbe amended section absence from residence 
must also be ootiGed. 

Clause (6).— This clause overrides Ghasta Ttli v. Bniferorii), 
which held that this section did not apply where tbe previous conviction 
bad been in a Native State. 

Sub section (2).*— A Magistrate is not entitled to use as order 
which bad been set aside, on whatever grounds, as proof that tbe accused 
s an old offeoder(6). 

Sub'Section (3). — Under the anamended section the appellate 
court, or a court of revision, could not pass an order under this section, 
unless the accused has been tried aud convicted by a Magistrate 
empowered by tbe Local Goveromeot to make an order under this 
sectioD(7}. Under tbe amended section courts of appeal or revision 
have been empowered to pass orders under this section. 

Sub section (5). — Under tbe unamended section it was held that 
a person refusing or neglecting to comply with any rule made under 
s. 565 (3) was punishable as if be bad committed an offence under the 
first part of section 176 of the Penal Code{6). The failure to give such 
notice will benceforth be dealt with under tbe second part o< 
section 176 I. P. C. 


(1) Harnam v Emperor, 17 P. B. 
1907 Cr.-*6 Cr. L. J. 378 = 3 P, W. B. 
Cr. 95. 

(3) Joxcahir Sinffh En-peror, 23 
I. C 760*»4 P. L. B. 1914=3 P. W. B. 
1914-15 Cr. L.J. 163; Se« also Labh 
Singh ». Croton, 27 P L R 267. 

(3) Emperor y. Tulji D'dya, 13 Bom 
901—35 B. 137=8 I. C G23-I1 
Cr.L J 691. 


(4) Re Chtngadu, 40 M. 789— Jo 
Cr L J. 638 - 39 1. 0, 1006. ^ 

(6) 1 N. L B. 137-3 Cr. I.. J. 749. 

( 6 ) Nga Po Than » ^ 

Rang 166-A. I. B 1925 Bang 277-89 
1.0.320-26 05 L J.13U. ^ 

W Crown V. Dino. BB. L. R- 840. 
(8) Emperor t. Bhola, 1 N. U- B* 
133=3 Cr. L. J. 745: ±.mperor t. 
Z?uj»ami?c^. 31 M. 548-18 W. B. J* 
S74. 
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(3) The Local Government may make rules to carry 
out the provisions of this section relating to the notifi- 
cation of residence or change of or absence from 
residence by released convicts. 

(4) An order under this section may also be made 
by an appellate com t or by the High Court when exer- 
cising its powers of revision. 

(b) Any person against whom an order has been 
made under this section and who refuses or neglects to 
comply with any rule so made shall be deemed within 
the meaning of section 176 of the Indian Penal Code to 
have omitted to give a notice required for the purpose of 
preventing the commission of an offence. 

(6) Any person charged with a breach of any such 
rule may be tried by a Magistrate of competent jurisdic- 
tion in the district in which the place last notified by 
him as his place of residence is situated. 

Amendments explained.— The Ameodisg Act of 1923 bas re« 
modelled this section. Tbe followiog ebaoges bave been iotroduced 
Firstly, >t extends tbe list of offences after a conviction for wbicb a 
person may be required to notify bis residence and subsequent changes 
. , t . .. - r — ‘te pf Penal Code, 

•revious conviction 
* jurisdiction under 

... w . of India or- tbe 

Local Government; Thirdly, all first class Magistrates, in place of 
those specially empowered, have been autboiised to pass orders under 
this section; Fourthly, tbe rule making power has been extended to 
cover tbe provision of ibis section relatirg to tbe notification of 
residence, or change of residence, or absence from residence of released 
convicts ; F</rbfy, the punishment of a breach of tbe rules made under 
this section has been enhanced ; and lastly, courts of appeal or 
revision have been empowered to pass orders under this section "(1). 

Having been convicted. — Where there is no previous conviction, 
the accused shall not be asked to notify bis residence(2). An order 
under this section to remain under police surveillance cannot be passed 
against a first ofTenderfS). 

Details o/fr«vioHS conviction . — An order under this section is'*D0t 
a punishment within tbe^mcaoiog of section 221 (7), and may, therefore, 
be passed without tbe details of tbe previons coovictione on which it is 
based being mentioned in tbe ebargef^. 


(1) Statement ot Objeets and ReaBoos 

raramtil V. Emperor, B 

I P 800-0910) I M. W. 

c'f.L.J.GSG. 

fS) i/flAWiH Etiiperor. A. I. B. 

1031L8h.C75U)=86r.L. B C16-153 


1. 0. 481-1033 Cr. C. 1001 ; Jn re 

Buliga, 7 Mys. L. 3. 180. 

tl) JTrnPwor t. Jhagroo, 9 N. L. R, 
68 - 90 1. C. 3U-11 Cr.L. J. 300; Se« 
Bhehlia ▼- Emperor, 93 Cr. L. Td — 
66 I. C. 493. 
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SCHEDULE 11 

TABULAR STATEMENT OF OFFENCES 

EXPLAHATORT KOTE.-^The cniiies in the Bocond and seTenth columns of this schedule 
leaded respectively “ DUence " and " Pualsbatent coder the IndiaQ Penal Code,” are uot 
utended as defioltioos of the oOeoces and pnoiehments described in the several correspondiDg 
ections of the Indian Penal Code, or even as abstMcfs ol those sections, but merely as 
eferences to the subject of the section, the nseober of which !s given in the first colamn. 

The third column ol this schednle applies also to the police io the towns cl Calcntta sod 
lombay. 

OHAPTEB V.— ABETMENT. 






Soh. I.] 


Schedules 


2031 


SCHEDULES 

-SCHEDULE I 
REPEAL OF ENACTMENTS 
Repealed by the Amending and Repealing Act X of 1914 


Offences under the following sections of the t. P. C. msy be tried by any Magis- 
trate :-140, 113, 111, 146. 147, 161, 159, 160. 170. 171, 173. 174, 277, 378, 279. 285, 266. 
289, 290, 3g4-A. 833, 334,336, 341, 352, 356. 357, 358, 374, 379.360, 403, 426, 447,448, 451, 
604, 510, 

f'** 1— 1 D r ,„.v K. t.,, F>-» 


608 


p»P, ... .J,. -‘f 'a* t D r 


or upwards. 

Offences under the following sections of the I. P. C to be tried as warrant- 
cases 116 to 1S6, 144 to 148, 152, 159, 153-A, 159. 161 to 170, 177. 161, 189 to 201, 203 
to 327,229to367, 370to281. 295 to 333. 395,338,342 to 343. 353 to 857, 863 to 421, 
427 to 410, 448 to 483, 489-A, to 489-0, 493 to 600. 611. 

Offences under the following sections of the I. P. C. to be tried as summons- 
cases 137 to 148, 151, 163 to 188, 160, m. m-E. 171-F, 171 0 to 171 I. 17210 180, 183 
to 163,202, 325-B, 229, 269T271 to 980, 283 to 391-A. 334, 836, 337, 341,852. 858. 426. 447, 
464 to 489, 490 to 492, 610. 

Offences under the following sections of the I. P, C. are punishable with fine 
on|y,_lS7, 161, 165, 156, 171 a to 171 X,363-A, 278, 283, 290, 291-A. partly. 

._j,_ ,1.. r.ii. a- p_ p . .nna ens 


• * I. . *1 . I . 4 4 ■ I . I ' I 


Note.— OSences enclosed in brsekets ( } abore are eompoundable with pcrmUiioo of tbf 
court. 
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SCHEDULE II 

TABULAR STATEMENT OF OFFENCES 

SXPLANATOBT NOTE.— The cotiies in tha second and seventh columns of this schedule 
headed rcspoctivolf " OSence *' and “ Punishment under the Indian Penal Codo,” are not 
inUndcd as dc&nltlona of the oQences and panlshments described in the several coriespoadmg 
sections of the Indian Penal Code, or even as abstracts of those sections, but merely as 
references to the snbject of the section, the nnmber of which is given In the first column. 

The third column of this schedule applies also to the police in the towns of Calcutta sad 
Bombay. 

CHAPTER V.— ABETMENT. 


1 

2 

3 

1 ‘ 

1 “ 

1 « 

1 ’ 

8 

g 

Ofience, 

Whether 

jWhether a 
Iwarrant or 

1 

Iwhetherl 

Punishment 
under the Indlai 
. * Penal Code. 

By whst 

3 court tri- 
able. 

s 


not 

1 instance. 


1 

1 


109 

Abetment of any 
ofience, if the 
act abetted Is 
committed in 
conee^ue nee, 
and where no 
express provi- 
sion ' is made 
for its punish- 
ment. 

^ Abetment of any 

Hay arrest 
without 
warrant if 
arrest lor 
Che ofience 
abetted 
may be 
made 
without 
wartaot, 
but not 
otherwise 

Accord- 
ing as a 
warrant or 
sammoDS 
may issuo 
for the 
ofience 
abetted. 

Accord- 
ing as 
the 

ofience 
abetted 
is bail- 
able or 
not. 

Accord- 
ing as 
the 

ofience 
abetted 
is com- 
pound- 
able or 
not. 

Tbo same puni- 
shment as lor 
tbe ofience 

abetted. 

The court 
by which 
the 

offence 
abetted is 
triable. 

no 

ofience, if the 
person abetted 
does the act 
withadlfieient 
intention from ' 
that of the 
abettor. 1 

Ditto ... 

Ditto ... 

Ditto... 

Ditto... 

Ditto 

Ditto 

111 

Abetment of any 
ofience, when 
one act is abet- 
ted and adifi- 
erent act la 
done ; subject 
to the proviso 

Ditto ... 

Ditto ... 

- 

Ditto .. 

Ditto... 

Tbe same puni- 
shment as for 
the ofience in- 
tended to be 
abetted. 

Ditto 

113 

Abetment of any 
ofience, when 
an eSect is 
cansed by tbe 
act abetted 
difierent from 
that intended 
by tbe Abettor 

Ditto ... 

Ditto ... 

Ditto... 

Ditto... 

The same punish- 
ment as for tbe 
ofience com- 
mitted. 


lU 

Abetment of any 
ofience, if 

abettor is pre - 1 
sent when of- 
fence is com- 
mitted. 

Ditto ... 

Ditto ... 

Ditto... 

Ditto... 

Ditto ... 
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1 [ 

9 

1 ^ 

i 

1 ' 

6 

7 

1 « 

Section. 

1 

Offence. 

1 

Whether 
the police 
may arrest 
iMihout 
n arrant or I 
not 1 

Whether a 
wainok 01 
asummona 
shall ordi- 
narily issue 
IQ the first 
instancA 1 

Wbethei 
bailable 
or not. 

Wbethei 
com- 
pound- 
able or 
not 

Punishment 
under the Indian 
Penal Code. 

By what 
court tri- 
able. 

Its. 

Abetment of an 

Ifay arrest 

According 

Not 

Accord- 

Imprisonment of 

The Court 


cfleace, punisb 

without 

as a 

bail- 

log as 

either descrip- 

by which 


able TTilh death 
or trnnaparta- 
tioD for life, it 1 
ifae offence be 
not committed 
III conecquenee 
of the abet 
ment. 

warrant if 
arrest for 
the oSenee 
' abbetted 
may be 

without 
warrant 
but not 
otherwise. 

warrant 

mens ma) 

1 issae for 
tbe offence 
abellod. 

able. 

the 

offence 

abetted 

pound- . 
able or 
not 

1 

tion for seven 
years and fine 

tbo offence 
abetted Is 
triable. 


If an act nbich 
causes harm 
badoseineoa* 
sequence of the 
abetmeot. 

Ditto 

Ditto . . 

Ditto... 

Ditto... 

j 

Imprisonment of . 
either dotorip- 
tlon for 14 : 
years and fine. 

Ditto. 
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Abetment of an 
offence, punisb- 
able with im- 
prisonment, If 
the offence be 
not committed 
m consequence , 
nt the abet- 
ment 

Ditto ... 

Ditto ... 

Accord 

ingas 

the 

' ofleoce 
abetted 
is bail- 
able or 
not. 

1 Ditto... 1 

! - 

Imprisonment 
eitendmg to a 
quarter pert of 
the longest term 
and oi any dcs- 
criptiOD, pro- 
vlded for the 
offence, or floe, 
or both. 

1 Ditto. 


It the abettor or j 
the pe r to n 
abetted bo a 
public servant I 
^vbose dut;- it j 
18 to prcTent | 
the offence. 

Ditto ... 

Ditto ... 

Ditto... 

Ditto .. 

Imptisonm e n t 
extending to 
half of tba 
longest term, 
and of any 
deacrlp t i o n, 
provided for 
the offence, or 
fine, or both. 

Ditto, 

• i 

117 

Abetting the 

commission of 
an offence by 
the public, or 
by more than 
ton persons. 

Ditto .. , 

Ditto ... 

1 Z^tto ,. 

' Ditto ... 

Imp risonment 
of either des- 
cription for 

three years, or 
fine, or both. 

Ditto. 
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Concealing a de- 
sign to com- 
tnitan offence 
p a n i a h able 
with death or 
transportation 
for life, if tba 
offence be eom- 
■’mltted. 

Ditto ... 

Ditto ... 

Not 

bailable 

Ditto. 

Imptisonm e nt 
of either des- 
cription for 
seven years and 
fine. 

Ditto. 
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1 


Whether 
the police 
may arrest 

Whether a 
warrant oi 


Whetbei 



- 

OSeneo. 

a BUmmoos 

Whether 

com* 




shall ordi* 

bailable 

ponnd* 

under the Indiai 

3 contt 

i 


warrant ot 
not. 

narily fssae 
in the ffrsi 

or not. 

able or 

I’enal Code. 

triable. 

" 1 


instance. 






If the oSeoce he 

Hay arrest 

According 

Bailable 

Accord 


f The court 


not committed. 

without 

as a 


ing as 

either descrip* 

by which 



warrant if 

warrant 


the 


the offence 



arrest for 

or sum* 


offence 

years and fine. 

abetted is 



the offence 

moDs may 



triable. 



abetted 

issue for 


is com* 





may bo 

the offence 


pound* 





mado 

abetted. 







without 
warrant 
but not 



not. 





otherwise. 
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A pablie servant 

Ditto ... 

Ditto ... 


Ditto ... 


Ditto. 


concealing a 



log as 


extending to 



design to com* 



the 





mlt an oSeneo > 








which it is his 



abetted 


and of any 



duty to pre* 



is bail* 


d e s 0 riptioo, 



vent If the 



able or 


provided for 



offence be com* 








mitted. 





fine or both. 



If the offence 

Ditto ... 

Ditto ... 

Not 

Ditto .. 

ImprlsoDment of 

Ditto. 


be punishable 



bailable. 


either deeerip* 



with death or 








transportatio n 
for life 





years. 



If the offence be 

Ditto ... 

Ditto ... 

BHlable 

Ditto ... 

Imprisonment 

Ditto. 


not committed. 





extending to a 
quarter part of 
the longest 
term, and of 
any descrip- 
tion, provided 
for the offence, 
or fine, or both 

Ditto. 
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Concealing a de* 

Ditto ... 

Ditto ... 

A.v*nn1« 

Ditto .. 

Ditto 


sign to com* 








mit an offeuce 








puni 8 h a bl e 



offence 





wilb imptiEOn* 



conceal* 





meat, if the 








offence be 



baiUble 





committed. 



or not. 





If the offence be ' 

Ditto ... 

Ditto ... 

Bailable 

Ditto ... 

Imprisonme n t 

Ditto. 







extending to 








nnn elvhth pert 








of the longest 








the descrip- 
tion, provided 
for the offence, 
or fine, ot both. 
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I Whether 
j the police 

O"”' TwVCf 

wnrrsBt or 
^ sol 

1 Whether a 
warrant or 
asnmmoDB 
shAll ordi 
□arilp issue 
in the firati 
instance 1 

Whethet 
bailable 
or not. 

Whether 
com* 
pound- 
able or 
not 

Punishment 
under the Indian 
Penal Code. 

By what 
court tri- 
able. 

115. 

Abctntent of an 

Ifap arrest 

According 

Not ' 

Accord' 

Imprisonment of 

Tho Court 


rlTeoce, punub 

without 

as a 

^il. 1 


either descrip. 

bv which 


able with death 
or traosporta- 
tiOQ for life, if 
the offence be 
not committed 
III eonscqnenee 
of the abet- 
ment. 

warrant if 
Arrest for 
the offence 
abbetted 

made 
without 
warrant 
but not 
otherwise 

. warrant 

mons map 
issue for 
the offence 
abetted 

able. 

the 1 
offence 
abetted 
la com- 
pound- 
able or 

tion for seven 
pears and fine. 

1 

the offence 
abetted is 
triable 


If a? actnhlch 
causes harm 
be duoeiD cod* 
Beqceoceolthe 
abetmeot. 

Ditto 

Ditto ... 

Ditto .. 

Ditto .. I 

1 

Imprieonmentof. 
either deaorlp. 
tioD for li 
pears and fine. 

Ditto. 

nc 

Abetment of an 
offence, punish- 
able with Im- 
prisonment, if 
the offence be 
not committed 
in consequence , 
nt the abet { 
inocC> 1 

Ditto ... 

Ditto 

1 

..I, 1 


1 > 

offence, or Ana. 
or both 

Ditto. 


' If the abettor or | 
the p e r ■ 0 n 
abetted bo a 
public servant 
whose dutj it 
is to prevent 
the offence. 

Ditto . 

Ditto ... 

Ditto .. 1 

i 

Ditto . 

Imprisonme Q t 

1 extending to 
half of the 
longest term, 

1 and of anp 
' deseri p t { 0 D, 
provided for 
the offence, or 
floe, (jc both. 

Ditto. 

1 } 

117 

Abetting the 

commission of 
an offence hj 
tho pnblio, or 
bj more than 
ten persons. 

Ditto ... 

Ditto ... 

Ditto... 

Ditto... 

1 m prisonment 
of either des- 
cription for 
three pears, or 
fine, or both. 

Ditto. 

lie 

Concealing a de. 
sign to com. 
tolt an offence 
p u D 1 e h able 
with death or 
transportation 
for life. If the 
offence be com- 
•'mlttea. 

Ditto ... 

Ditto ... 

Not 

bailable 

Ditto... 

Imptlsonm e nt 
of either des- 
cription lor 
seven pears and 
fine. 

Ditto. 
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Whether 
the police 

Whether a 
warrant or 


Whether 





a sumtaons 

Whether 


Punisbment 

By wbat 

a 

OSence. 

withont 
warrant oi 
not. 

shall ordi* 

bailable 

ponnd- 

under the Indlae 

1 court 

t 


narily issue 
in the first 

or not. 

able or 

Penal Code. 

triable. 

ED 


. instance. 


1 not. 




If the ofiencebe 

May arrest 

According 

Bailable 

1 

' Accord 

Imptisonment ol 

The coart 


Dot coDimUted. 

without 

as a 


iog as 

either descrip* 

by which 



warrant H 

warrant 


the 

tlon for three 

the ofience 



arrest for 

or EUm* 


' ofience 

years and fine. 

abetted Is 



the offence 

mons may 


abetted 

triable. 



abetted 

Issne for 


is com- 





may bo 

the oSence 


pound* 





1 made 

1 abetted. 


1 able or 





without 
' warrant 
but not 



1 not. 





otherwise. 





Ditto. 
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A public eervADt 

1 Ditto ... 

Ditto ... 

1 Accord* 

Ditto ... 

Imprtsonm « n t 


cooee^Ung a 



log as 


extending to 



design to com- 



the 


ball of the 






offence 


longest (emif 



nhloh It Is bis 



abetted 


and of any 



dutT to pre- 



Is bail* : 


d e B 0 riptloSi 



Tent If the 



able or 


provided for 



oBenee be com* 



not. 


tbe oBenee. or 



mitted. 





fine or both. 




Ditto ... 


Hot 

Ditto .. 

Imprisopment of 

Ditto. 


be puoUb&ble 



bailable. 


either deierip* 



with death or 





tIoD for ten | 



traasportatlo n 





yesrs. 

Ditto. 


If the oSenoe be 

Ditto ... 

Ditto ... 

Bailable 

Ditto ... 

Impriionm en t 







extending to a i 








quarter part of 
the longest 
term, and of 
any descrip* 








tion, provided 
for the oBeoce, 


ISO 

CoQcealiag a de* 

Ditto ... 

Ditto ... 

Accord* 

Ditto .. 

or fine, or both. 
Ditto 

Ditto. 


Bign to com* 



ing as 





mit an oBeuce 



the 1 


' 



pUDi sb abl e 



oOence 





mth imprison* 



conceal* 





ment, if the 



ed is 





o fi e n c e be 



bailable 





committed. 



or not. 









Ditto... 

Imptisonme n t 

Ditto. 


not committed. 





ex'tendlDg to 
one eighth part 
' of the longest 
term, and of 
i tjjo descri^ 
tlon, provided 
for the oflenoe, 
or fine, or both. 
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•CHAPTER ■V-i.-CRlimTAL CONSPIRACY. 
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6 
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1 8 
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O&enee. 

Whether 
the police 
may arrest 
withont 
warrant 
or not 

Whether a 
warrant or 
a summons 
shall ordi. 
nanly issue 
In the first 
Instance 

Whether 
bulable 
or not 

Whether 
com- 
pound* 
able or 
not. 

Punishment 
under the Indian 
Penal Code. 

^ By what 

I triable. 

J20- 

Criminal cons- 

Hay arrest 

According 

Accord* 

Not 

1 V 

The same punUL . ,rt of 

E 

piracy to com 

withont 


log as 

com- 

1 ment as that 

.ueion 


mit an rinMice 

warrant if 

warrant or 

tbo 

pound 

presided for 

when the 


punish able 

arrest for 

summons 

offence 

able. 

the abetment 

offence 


1 with death, 

! transportation 

wards 

Any other ciiml* 

tbe 

offence 

may be 
made 
withont 
warrant 
hot not 
otherwise. 

, Shall not 

may issue 
lor the 

conspiracy 

gammons. 

which 
IS the 

bailable 
or not. 

Bailable 

Not 

of the offence 
which is tbe 
object of the 
conspiracy. 

Impiiionment ot| 

which IS 
the object 
of the 
conspiracy 
i< triable 
eselnsircly 
by such 
court: in 
tbe ease of 
all other 
oSeneas 
Court of 
Session, 
Presldenoy 
Magistrate 
or Uagis- 
trate of the 
first cfaes. 

Presidency 


nal eonsplraey. 

arrest 
without a 
' warrant. 

I 


com- 

pound- 

able. 

either descrip- . 
tion for 6 
months and < 
fine, or both. 

Magistrate 
or Magis- 
trate of the 
first class. 


*Thl9 Chapter was Insetted bj s. 16, and the Schedule of the Indian Criminal Law 
(Amendment) Act, I91S (VIII of 1913). 


CHAPTER VI.— OFFENCES AGAINST THE STATE. 


Waging or at- 
tempting to 
wage war, or 
abetting tbe 
w.>glogof war, 
against the 
Queen. ' 

Shall not 
arrest 
without 
warrant. 

Warrant 

Not 

bailable 

Not 

com- 1 
pound- 
able. 

Death or trans- 

portation for 
life and floe. 

Court of 

Session. 

Conipiring to 
commit certain 
offences against 
the State. 

Ditto ... 

Ditto ... 

Ditto... 

Ditto ... 

Transportall on 
for life or any 
shorter term, 
or imprison- 
ment of either 
description for 
10. years and 
fine. 

Ditto. 
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etc., with tJie 
intention o t 
waging n? a r 
against the 
Queen. 

123 Concealing with Ditto ... 

intent to faci- 
litate a design 
to wage war. 

124 Assaulting Oo- Ditto ... 

Temor-Oeneral, 

GoTerooT, eto , 
with intent to 
compel ov res- 
tram the ezer- 
else of any 
Q ' lawful power. 


1 3 

4 





Whether 
the Police 
may arrea< 
without 
warrant or 
not. 

Whether » 
warrant or 
a smnmons 
shall otdi 
narily issue 
in the first 
instance. 

ill 

* 

Whether 

pound- 
able or 
not. 

Punishment 
uudet the Indian 
Penal Code 

By what 
Court 
triable. 

Ditto ... 

WarranL 

Not 

bailable 

Not 

com- 

Transportation 
for life or Im- 

Court of 
Session. 


pound- prisonment of 

able. either descrip- 

tion for 10 
years and fine. 

Ditto ... Ditto.. Ditto ... Imptiaonmen t Ditto. 

of either des- 
cription for 10 
years and fine. 

Ditto ... Ditto... Ditto... IroprisoDroentof Ditto. 

either descrip- 
tion for 7 year* 
and fine. I 


184-1 Sedition 

A 


... Shall not 
arrest 
without 
warrant. 


Ditto ... Ditto .. Ditto .. 


Transportation 
for life or for 
any term and 
fine, or im- | 
prisonment of J 
either descrlp- a 
tion for 3 years ' 
and fine, or c 
fine. 


125 Waging war Ditto ... 

against any 
Asiatic ower 
in alliance or 
at peace with 
the Queen, or 
abettiog the 
waging of such 
war. 

126 Committing de- Ditto ... 

predation on 
the territories 
of any power in 
alliance or at 
peace with the 
Queen. 


Ditto ... Ditto... Ditto.. Transportation 

for life sna 
fine, or to- 

prisonment of 

either descrip- 
tion for? years 
and fine, or 
fine. 

Dillo ... at.... DUt,... 

' tion for 7 year; 
and fine 
loilettore ot 

. certain Pro- 

perty. 
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•CHAPTER V-A.— CRIMINAL CONSPIRACY. 
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S 

6 
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1 ^ 

j 

Offence. 

Whether 
the police 
may arrest 
wlthont 1 
warrant I 
or not 1 

Whether a 
warrant or 
a eammoDS 
shsJi ordi. 
naniy laane 
Id the firat 
instance 

Whether 

bailAbls 

Whether 
com* 
pound* 
able or 
not. 

Punishment 
under the Indian 
Penal Code. 

^ By what 

1 triable. 

J20 

Cnminal cona- 1 

May arrest 

According 

Accord* 

Not 

The same punlsl. 

J ^ 

' , rt of 

N 

piracT to com j 

without 

asa 

log as 

com* 

ment as that 



tnit an oOence ' 

warrant >{ 

warrant or 

the 

pound 

presided for 

when tho 



arrest lor i 

■mnmons 

offence 

able. 

the abetment 

offence 

1 

with death, 
transportation 

«aios 

An; other ctiml* 

the 1 

1 oSence ^ 

1 may uu 
made 
wlthont 
warrant 
but not 
otherwise. 

Shall not 

may issue 
for the 

conspiracy 

Sncoisons. 

which 
j IS the 

1 baiUDIe 

1 or not. 

1 

Bailable 

Not 

of the offence 
which is the 
object of the 
conspiracy. 

Impriionmsnt of 

which IS 
tho object 
of the 
conspiracy 
i< triable 
eielntirely 
by such 
court: in 
the case of 
all other 
oSenoes 
Court of 
SessloD, 
Presidency 
Magistrate 
or Magis- 
trate et the 
first class. 

Presidency 


nal conspiracy. 

arrest 
wlthont a 
warrant. 



pound* 

able. 

either desorip. 
tion for 6 
months and 
fine, or both. 

Magistrate 
or Magis- 
trate of the 
first class. 


*Tbl3 Chapter was inserted bj a. <6, and the Schedule of the Indian CiiminsI Law 
(AmendmenO Act, 1918 (YlII of 1918). 


CHAPTER VI.— OFFENCES AGAINST THE STATE. 


Waging 01 at- 
tempting to 
wage war, or 
abetting the 
wiiging of war, 
against the 
Queen. • 

Shall not' 
arrest 
without 1 
warrant. I 

Warrant I 

Not ' 
bailable 

! 

Not ' 

?ble. 

Death or trans- 
portation tor 
life and fine. 

Court ot 
Session. 

Conspiring t o 
commit certain 
offences against 
tho State. 

Ditto ... 

1 

1 

Ditto ... 

Ditto... 

Ditto ...' 

Transportall on 
for life or any 
shorter term, 
or imprison- 
ment of either 
description for 

10. years and 
i fine. 

Ditto. 
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Whether 
bailable 
or not 

Whether 
com* 
pound- 
able or 
not. 

Punishment 
under the Indian 
Penal Code 


1S4 Abetment o{ such May arrest Watranl. Not Not Imprisonment of C 
assault, if the without bailable com* either descrip- 1 > 

assault is com* warrant, pound* tion lor 7 years 

mttted. able, and Rne. I 

135 Abetment of the Ditto ... Ditto ... BaUable Ditto... Imprisonment of F 
desertion of an either descrip* I 

oflicer, soldier tlon for 2 years! 

or sailor. or fine or both. I 


186 Harbouring such Ditto .. Ditto ... Ditto... Ditto.. I Ditto ••• Ditto. 

an officer, sol. 
diet or sailor, 
who baa de* 

seited, , , 

187 Desertereeneeal* Shall not SummoDS Ditto ...Ditto... Fine of 500 rup* Ditto. 

ed os board arrest ees •• 

merchant res* without 
eel, through warrant, 
negligence of 

master or per- t 

ion in charge i 

thereof. • n fto 

138 Abetment of act May arrest Warrant. Ditto .. iDitto... Imprisonment ft tii” • 
of insubordioa- without ! either IdeseriP* 

lion by an offi- warrant. ' j tlon for o 

m oa tb 8, nr 
fine, or both 


lion by an offi- 
cer, soldier or 
sailor, if the 
oUence be com- 
mitted ih con- 
sequence, 


140 Wearing t b e Ditto ... Somroone Ditto.. Ditto..J Imprisonment of 
dre«. o. c.trT- .W..' 

ing any token 

used by a sol ? ® ° 

dier, with in* “oo ® , 

tent that it r n p e e s. or 

may be be- both. 

I Iieved that be 
is such a sol* 

I dier. 


CHAlTER VIII.- OFFENCES 


AGAINST THE PUBLIC TBANQUILUTh. 


14j tBciog member o) May arr^t Ammonal baiUbla I Not i 

an unlawful without otoi- fi 

a.srmbly. warrant pound* 

/ able month 8. or 

' ' ' ' fine, or both. 
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Whether* 

Whethera ^ 
warrantor 


1 





the police 

a enmniosa 

Whether 

Whetbe 

Punishment 

By what 

e 

Ofiencc 

may arrest 

shall ocdi- 


com- 

under the Indian 


CQ 


without 
warrant or 
not 

natilyitsue 
m the first 
instance. 

or not. 

. pound- 
able or 
not 

Penal Code. 

able, 

137 

Recei?mg pro- 
perty taken by 
vrsT or depreda- 
tion mentioned 
inseetiona 125 
and 136. 

1 Shall not 

1 arreat 
' without 
Warrant. 

Warrant. 

Not 

bailable 

Not 

ponnd- 

able. 

1 

Imprisonment of 
either descrip- 
tion for 7 years 
and fine and | 
forfeiture of 
certain pro- 
perty. 

Court of 
Session. 

138 

Public servant 
Tolnntanly al- : 
lowing prisoner 
of State or war 
In his custody 
to escape 

Ditto ... 

1 

1 Ditto ... 

Ditto... 

1 Ditto .. 

1 

Transportatlo n 
for life or im- 
prisonment of 
either descrip- 
tion for lO 
years and fine. 

' Ditto. 

1 

1 

129 

FobliQ eecvant 
oegllg e Q 1 1 y 
suflenog priso. 
sec of State or 
war in his cus- 
tody to escape 

Ditto ... . 

Ditto .. 

Bailable 

Ditto .. 

1 

Simple imprison 

1 ment for 3 

1 years and fine.^ 

Court of 
Session, 
Presidency 
Magistrate 

1 or ■ 
Magistrate 
'of the first 
class 

130 

Aiding escape of, 
rescuing or har- 
bouring, such 
prisoner. or 
oSecing any re- 
sistance to the 
recapture of 
iiach orleoner 

Ditto . . 

Ditto . . 

1 

Not 

bailable 

Ditto... 

Transportation 
for life or im- 
prisonment of 
either descrip- 
tion for 10 
years and fine. 

Court of 
Session 


CHiPTEB VII.-0FPENCE3 BEI.ATINO TO THE ARMY AKD NAVV. 
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3 
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fi 

' 6 

7 

1 ® ' 

Section. ' 

Ofience. 

Whether 
the police 
may arrest 
without 
warrant 
or not. 

Whether a 
warranto 
a summon 
shall ordi- 
narily issui 
I'ln the firaf 
1 instance 

s Whethei 
- bailable 
e or not. 

Whethe 
t com- 
1 pound- 
able or 
not. 

, Punishment 
under the Indiai 
Penal Code. 

1 , 

By what 

3 1 - court 
j triable. _ 

152 

AssauUlog or ob 
stnictingpublie 
saiTADt v«ben 
snppres si ng 
riot, etc. 

May* arrest 
without 
warrant.. 

Warrant 

Bailable. 

. Not 
com- 
pound- 
able. 

Imprisonment o 
either descrip- 
tion for tfar« 
years, or fine, 
or both. 

f Court of 
• Session, 
r Presidency 
, Magistrate 
or Magis- 
trate of the 
first class. 

163 

i 

Wantonly giving 
provo cation 
with intent to 
causa riot, if 
noting be com- 
mitted. 

Ditto . . 

Ditto 

Ditto... 

Ditto.., 

Imprisonment o 
either descrip- 
tion for one 
year, or fine, 
or both. 

i AnyJIagis- 
- trate. 

, r 


I! not committed 

Ditto .. 

Summons. 

Ditto ... 

Ditto ... 

Imprisonment o! 
either descrip- 
tion for 6 
months, or fine 

[ Ditto. 

163- 

Promoting eom- 

Shall not 

Warrant. 

Kot 

Not 

ImprisonaeDt oi 

Presidency 

A 

i(y bet w e e □ 
claetes. 

arrest 

without 

warrant. 


bailable. 

com- 

pound* 

able. 

1 

1 either descrip- 
tion for two 
' years, or fine, 

1 or both. , 

or 

Magistrate 
of the first , 
class 

154 

Onnet or occu- 
pier of land not 
giving InioTm- 
ailon of riot, 
etc. 

Ditto ... 

Summons 

'.1 

Bailable 

Ditto... 

•Fine of 1,000 
rupees. 

Presidency 

Magistrate 

or 

Magistrate 
of the first 
or second 
dass. 

155 

Person for whose 
benefit or on 
whoso behalf 
a riot takes 
place not using 
all lawful means 
to prevent it. 

Ditto .. 

■ 

Ditto ... 

Ditto... 

Ditto... 

Fme 

Ditto. 

166 

Agent of owner 
or ociupier for 
whose benefit 1 
a not is com- 
mitted not using 
all lawful means 
to prevent it. 

Ditto ... 

Ditto . 

]>itto..« 

Ditfo... 

Do. 


157 

Harbouring per- 
sons hired for 

1 an uiil awl ul 
assembly. 

May arrest 
without 
warrant 

Ditto ... 

Ditto... 

Ditto .. 

Imprisonment of ' 
eitber-descrip- 
tion for 6ir 
montbs.orfinp. 
or both. • j 



sch. ii.] 


scBEi>nLl:s. 
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l 

2 1 

= L 

4 


6 

7 

8 


\ metter T 

iVhether a 
imrant or 

fi 1 

Whothor 

• • 1 

By what 
Court 
triable. 

Section 

Ofienca. 

not. I* 

. 



under the lodiao 
Fenal Code. 


1 

Instanea. 1 

i 




14« i 

rolning Bn nn* 1 

Uwiul assamb* 
If armed with 
anf deadly 

weapon 

day arrest 
without 
warrant. 

Warrant. 

Bailable 

Not 

com- 

pound- 

able. 

Imprisonment of 
either descrip- 
tlon for 3 
years, or fine, 
or both. 

Any Mag- 
istrate. 

145 

Joining or eon- 
tinning In an 
nnlawfol as* 
aemblf, know 
ing that It hu 
been eanunand* 
ed diaperee. 

Ditto ... 

Ditto ... 

Ditto... 

Ditto ... 

Ditto 

Ditto. 

147 

Rioting 

Ditto ... 

Ditto ... 

Ditto .. 

Ditto... 

Ditto 

Ditto. 

148 

Rioting, anned 
with a deadlf 
weapon. 

Ditto ... 

Ditto ... 

Ditto... 

Ditto... 

Imprisonment of 
either deserlp- 
lien for three 
years, or fine, 
or both. 

1 

Court of 
Session, 
Presidency 
Moglstrata 
or 

Uagistrate 
of tbe first 
class. 

149 

If an oSenee be 
committed by 
any member of I 
an unlawful 
assembly, erery 

I other member 
of Buch aseemb- 
ly, (hall be 
guilty of the 
oflencQ, 

Accord* 
ing as 
larrest may 
be made 
without 
warrant 

oSence 
or not. 

Accord- 
ing M a 
warrant 
or eum- 
mona may 
issue for 
the 

o&ence. 

Aocord- 1 
Ingas 1 
tbe 

oBenca 
Is 1 
Callable 
or not. 

Ditto... 

Tbe Bame as for 
tbe offence. 

The court 
by which 
the ofience 
Is triable. 

150 

Hinng, engaging 
or employing 
personi to take 
part In an un* 
lawful aesem- 
bly. 

May arrest 
without 
warrant. 

Accord- 
ing to the 
ofience 
committed 
by the 
person 
hired, en- 
gaged or 
employed. 

Ditto... 

Ditto... 

The same as for 
a member of 
eueh assembly 
and for any 
ofience commit- 
ted by any me- 
mber of sneh 
assembly. 

Ditto. 

15t 

Knowingly join- 
ing orcontinn 
log In any 
assembly of fin 
or mote peraon' 
after it has be«i 
commanded to 
disperse. 

Ditto ... 

Sammons 

Bailable 

Ditto... 

Imprisonment of 
either descrip- 
tion for SIX 
months, or fioe 
or both. 

Any Mag. 
iatrats. 


Section. 


THE CODE OF C8IM1NAI. PROCEDURE 


Whether Whether a 

the Dolice Whelhei 

^ » Bummoofl Whether com- Puniebmeot Bjwbit 

wittinnf ehftll ordi- bailable pound* nnder tbe Indian court 
warrant oarilrlBaua or not. able or Penal Code. tnubla 

or not 

’ instance. 


165 Puhlio servant Shall not SammoDs Bailable Not 

obtaining &nj arrest com- 

valnablething, without pound- 

without con- warrant. able, 

sideratlon, frozn 
a person con- 
cerned in any 
proceeding or 

business tran- I 

sacted by such 

public servant. I 


Simple imprison* Presidency 
ment lor 3 ilagistrate 
years, or fine, er 
or both. JXagislrste 

of tbe first 
or second 
class. 


166 Puhlio servant Ditto ... f Ditto ... Ditto .. Ditto. > 
disobeying a . 

direction of the | 

law with intent I 

to cause injury I 

to any person. 1 


Bimpte Imprison- Ditto, 
ment for 1 year, 
or fiuo« or both. 


167 Public servant Ditto ... Ditto ... Ditto... Ditto., 
framing an in* 

I correct doco* 
meat with m* i 
tent to eanse 
Injury. 


ItoprlsoDoentof Court of 
either deserip* Beuiofl. 

of ths Brst 
class. 


168 Public servant Ditto ... Ditto ... Ditto... Ditto, 
unlawfully en- 
gaging in trade. 


, Btoptolmpri<“- J’/'S'SIT 

mem lot 1 Jl-pm"'’ 
year, or fine, 

class. 


Public servant Ditto ... Ditto ... Ditto... Ditto, 
unlawfully buy- 
ing or bidding 
for property. 


. Biaple imprison* DI‘^o 
ment for 3 


170 Personating a Mayarreit Warrant Ditto... Ditto, 
public servant, without 
warrant. 


. years, or finei j 
or both and 
confiscation of 
property if 
purchased. 


putchasoa. . 


I eiinet 

tlonfor3year», 
I or fine, or both 


171 Wearing garb or Ditto ... Summons Ditto... Ditto., 
carrying token 
used by public 
servant with 
fraudnleot in- 
I tent, I 


Imprisonment ofj Pitt®* 

either deserip* 
tion for 3 [ 
months, or fine 
of 300 ropecs. 
f or Mb. ) 


Sell n ! 


CHtubLES 
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1 

3 

3 

^ 4 

5 

6 

7 

8 

m 

Offence. 

1 

Whether 
the police 
may arrest 
, without 
warrant 

Whether a' 
warrantor, 
a summons 
shall ordi- 
narily Usne 
in the first 
instance 

Whether 
bailable 
or not. 

Whether 

pound- 
able or 
not. 

Punishment 
under the Indian 
Penal Code. 

By what 
court 
triable. 

isa 1 

Being hired lo 
take part in nn 
unlawful &$• 
seiublj or not 

May arreslj 
without 1 
vrarrant. I 

Summons 1 

Bailable 

Not 

com- 

pound 

Imprisonment of 
either deserip- 
1 tion for six 
months or fine, 
or both. 

rreeiden- 
cy Magis- 
trate or 
Magist- 
1 rate of 
the first 
or second 
Claes. 

159* 

Or to ga armed 

Ditto ... 

1 

W'arrant ! 

Ditto .. 1 

Ditto... 

Imprisonment of' 
either descrip- 
tion for two 
years, or fins, 
or both. 

Ditto 

160 

CotEint 1 tt 1 0 g 
aSra7 1 

'Sh.all not ! 
arrest 

1 without ' 
1 warrant. 

Summons 

1 

1 

Ditto .. 

Ditto... 

Impriionment of 
either descrip- 
tion fo r one 
mooth, or fine 
of 100 rupees, 
or both 

Any U«g- 
istrats. 


l HAPTKH IN.-OFFENCES BY, OB BELATWO TO. PUBLIC SERVANTS 





THE CODE OF CBIMINAI. PROOEDUKE 



2 

3 

OSonce, 

Whether 
tbe police 
may arrest 
without 
warrant 
or not. 

Publio servant 
obtaining any 
valuable thing, 
without con- 
sideratlon, from 
a person eon' 
cerned in any 
proceeding or 
business tran 
sacted by such 
public servant. 

Shall not 
arrest 
without 
warrant. 

Public Berrant 
disobeying a 
direction of the 
law with Intent 
to cause injury 
to any person. 

Ditto ... 

Publio servant 
framing an In* 
correct docu- 
ment with in- 
tent to cause 
injury. 

Ditto ... 

Public servant 
unlawfully en- 
gaging in trade. 

Ditto ... 

Publio servant 
unlawfully buy- 
ing or bidding 
for property. 

Ditto ... 

Personating a 
publio servant. 

May arrest 
without 
warrant. 

Wearing garb or 
carrying token 
used by public 
servant with 
fraudulent in. 
tent. 

Ditto ... 


Oder tbe Indian court 
Penal Code. Irinbla 


Simple imprison-| Pttsiitocj 
mont tor 3 [Maghtiatt 


Bimpte Imprison- Ditto, 
ment for 1 year, 
or fine< or both. 


. Ditto... ImprisoDmeot ol Couri cl 
either descrip. Seiiien, 

rs/T'SSs 

u.sw»‘; 

ol the d»t 
class. 

. Ditto... Simple imprison- 
meat for 1 
year, or fine, 0‘ , 

class. 

. Ditto... Simple Imprison- Ditto. 

meat lor 3 , 

years, or fine, 
or both and 
confiscation of 
property ” 
purchased. . 

tlonfor9year». 
or fine, or both 

. Ditto... Impflsonmeot ol DHt®- 
either descrip- 
tion for 3 
months, or floe 
of 800 rnpec*. 
or both. 


Sell U,| 
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*JU\Pa'EUlX-A.-OPPEN0B8BELAXlNO TO ELECTIONS. 



*Iblt Chapter was added bjr the Electiooa Offences and loquirUa Act (XXXIX of 1920}, ■ 3. 


CHAPTER X.-CONTEMPTS OP THE LAWPUL AUTHOBITE OF PUBLIC 
8EHVANTS 


Abtcoodiog to 
avoid eerviee 
of summone or 
other proceed* 
ings from a 
public sereaut. 

Shall not 
arrest 
without 
warrarit. 

Summons 

Bailable 

Nor 

com- 

pound- 

able 

Simple imprison 
meat for 1 
month, or fine 
of 600 rnpees, 
or both. 

■ 

If eummoDa or 
notice requite 
attendance In 
pereoo, etc , in 
a court of jus- 
tice. 

Ditto 


Ditto ... 

Ditto... 

Ditto... 

Bimpleimprison- 
ment for 6 
montbi, or fine 
of 1,000 rupees, 
or both. 

Ditto. 

Proxenting the 
service or the 
affixing of any 
eammons or 
noli^e, or the 
remOTsI of it 
when It has 
b-en affixed, or 
prerenlirg a 
proclarailiou 

Ditto 


Ditto . . 

Ditto... 

Ditto. . 

Simple imprison- 
meat for 1 
month, or fine 
of 500 rupees, 
or both. 

Presidency 

Magistrate 

cr 

Sfagistrale 
of the first 
or second 







THE CODE OF OBUMIKAL PBOOEDUBE 



Whether a 

Whether warrant or 

Whether 




the Police a snmmom Whether 

com- 


By what 

OCenco. 

may arrest shall ordi- bailable 

pound- 

tinder the Indian 

court 


without narily issue or not- 
warrant In Iho drat 
or not. instance. 

able or 
not. 

Penal Code 

triable. 


If Bummoos, Shall sot Summons Dailable Not 
etc , require arrest com- 

attendance In withoat pound- 

person, eto , warrant. able, 

in a court of 
Justice. 


171 Not obeying a Ditto ... Ditto ... Ditto... Ditto.., 
legal order to 
attend at a 
certain place 
in person or by 
agent, or de- 
parting tbere- 

from without ‘ 

authority. 

It the order re- Ditto ... Ditto ... Ditto... Ditto.., 
quite personal 
attendance, etc. 
in a court of 
Justice. 


Simple imprison- Presidency 
ment for 6 filagistrate 
months, or fine! or 
of 1,000 rupees, lUagistrsto 
or both. oftbefifst 

or second 
class. 

Simple imprison- Any 
ment for 1 Magistrate, 
month, ordne 
of fiOO rupees, 
or both. 


Simple ImptiecD 


months, ordoel 
of 1,000 rupees 
or both. 


175 Intentionally 

omitting to 
produce a docu- 
ment to a pub- 
lic servant by 
a person legal- 
ly bound to 
produce or de- 
liver such 
document. 


Ditto ... Ditto... Ditto... I Simple Imprl- T^ecoujt 
1 Bonment for 1 iu which 
month, or doe the ofleaco 
of 600 rupees, 
or both. 


If the doenmeot Ditto ... Ditto ... Ditto... Ditto... Simple Imprison- 
is required to ment for 6 

be produced In months, orfine 

or dolicered to of 1,000 rupees, 

s Court of Jus- or both, 

tico. 


Sell. II.' 


SCBEDULliIS 


wi 


♦JH^PTEB lX-A-.-0Ft'ENCE8 RELATING TO ELECTIONS. 


1 

3 

S 

■■ 

B 

6 

7 

8 



Whetlier 
(ha police 

Whether a| 
warrant oil 


Whether 



Soetio 

Ofience 

1 Instance I 



under the Indian 
Penal Code. 

conrt tri* 
able. . 

l 

ni- 
E 1 

1 

Btibcty ... I 

Shall not ^ 
arrest 
wiihout 
warrant. 

Bnmmcmaj 

BatlaUe' 

Not ' 

ponnd* 

able. 

Impiieonment oi^ 
either descrip* 
lion for 1 year, 
or fine, or both, 
or if treating 
only, fine only. 

1 

Presidency 

Magistrate 

Magistrate 
of the first 
class. 

in-| 

F 1 

Undaelnfiaenee 
and persona* | 
tion at an 
election. | 

Ditto . 

Ditto ... 

Ditto... 

Ditto... 

1 

Imprisonment of 
either descrip- 
tion for 1 year, 
or fine, or both. 

Ditto. 

171- 

G 

False statement 
In connection 
with an elec* 
lion. 

Ditto ... 

Ditto ... 

Ditto... 

Ditto... 

Pine .„ 

Ditto 

171- 

H 

Illegal payments 
In eonneetion 
with elections. 

Ditto ... 

Ditto .. 

1 

Ditto... 

Ditto... 

Fine of COO 
rupees. 

Ditto. 

171- 

\ 

Fallare to keep 
election ac- 
counts 

Dltlo ... 

: 

Ditto ... 

Ditto... 

1 Ditto... 

Ditto ... 

1 

Ditta 


*Th!8 Chapter was added by the Eleettoos OSencee and Inquiries Aet (XXXIX o( 1990). a 9. 
CHAPTER X.-CONTEIIPTS OP THE LAWPOt AUTHORITY OP PUBUO 
SEKVANTS 


Absconding to 
avoid service 
of summons or 
other proceed* 
logs from a 
public servant. 

fiball not 
arrest 
without 
warrant. 

Summons 

Bailable 

Not 

pound- 

able. 

Simple imprison 

menl tor 1 
month, or fioo 
of fiOO rupees, 
or both. 

Any 

Magistrato 

If snmmons or 
notice require 
attendance In 
person, eto ,in 
a court of jus- 
tice. 

Ditto 

. 

Ditto ... 

Ditto.. 

Ditto... 

Simple Imprison- 
ment for 6 
months, or fine 
of 1,000 rupees, 
or both. 

Ditto. 

Presenting the 
sertice or the 
afhxiog of any 
soEnmoDS or 
notice, or the 
remCral ol it 
when it has 
been affixed, or 
presenting a 
proclani'itiou 

Ditto 


Ditto ... 

Ditto... 

Ditto... 

Simple imprison- 
ment tor I 
month, or fine 
of COO rapees, 
or both. 

Presidency 

Magistrate 

or 

Magistrate 
of the first 
or second 
class. 
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THE CODE OP OBIMIKAE PEOOEDDEE 


[Soh. II, 


1 

2 

1 ® 

1 < 1 B 

1 ® 

1 ’ 

i ® 

1 


1 Whether 

iWbetber aj . - - 
jwarrant or| 

jwh ether 

Punishment 
'under the Indian 

By what 
court til- 



1 not 

( instance. | 

1 

Penal Code. 

i 

able. 


IBO RefiisiDg to sign Shall Dot Summons IBaiUble I Not Simple impri- 


a statement arrest 
made to a pub- without 
lie secTStie warrant, 
when legally 
required to do 


com- sonment tor 3 j 

pound- mooths, or jt 

able. Une of 500 i: 

rupees, or both t 


181 Knowingly stat- Ditto ... Warrant Ditto... Ditto... Imprisonment Court of 
ing to a public of either des- ^Session, 

semnt on oription for 3 

oath ’ as true years and 0ne. Magistrsts 

that which is ,, 9®, ... 

Mm UajisWK 


183 Giving false in- Ditto 
formation to 
a puhlio set- 
Tant in order 
to cause him 
to use bis law- 
ful power to 
the injury or 
annoyance of ' 

' any person. 

163 Besistance to Ditto 
the taking of 
property by the 
lawful authori- 
ty of a public 
servant 

181 Obstructing sale Ditto 
of property 
ofiered for sale 
by authority of 
a public set- 
vant. 


Summons Ditto... Ditto... Imprisonment of 

either descrlp- Magistrate 
tion for 6 . 

months, or fine 5ra6»‘”‘® 
of 1,000 rupees of the n« 
or both. 


’£f 

Ditto . Ditto.. Ditto.. Imprisonment of I Ditt® 
either descrip- 
tion for 1 
month, or fine 
} of 600 xapeea. 

I ' or both. 



Sch. 11.1 


S0HEDDLE8 


S045 


‘ 1 

9 

1 

3 1 

■■ 

■9 

6 

1 7 

6 

1 

g j 

OfTence 

Wbetber 
, the police 
msy arrest, 
without 
warrant | 
or not. 

iWbether a 
Iwarrant or 
|a suxamoDs 
shall ordl. 
narily Issue 
in the first 
instance 

Whether 
bailable 
or not 

Whether 
com- 
pound- 
able or 
not. 

Punishment 
under the Indian 
Penal Code 

By what 
Court tri- 
able. 

176 

IntentioBikllj- 
omittiog to 
giro notice o( 
informAtioQ to 
a pohlio Ber* 
Tsnt by A per 
son legally 

boaod to gWe 
such notice or 
intonnatlon 

Shall not 
arrest 
without 
warrant. 

i i 

SummoDS 

Bailable. 

1 Moe 
pound* 
able. ^ 

1 

i 

Simple impti- 
soDDient for 1 
month, or fine 
of SOO rupees, 
or both, 

Presidency 
Magistrate 
or Magis- 
trate of 
the first or 
second 


If the notice or 
infonaatlon re- 
qoired reapects 
the eomiDiS' 

BIOQ of SD 
oSeaee, etc. 

Ditto ... 

Ditto ... 

Ditto . 

Ditto .. 

Simple imprison- 
ment for 6 
months, or 

fine of 1,000 
ropees, or 

both. 

Ditto. 

177 

Knowingly for* 
niablng felae 
information to 
, a puUto set* 
vant. 

If the Informa' 
tion required 
respects the 

1 commission of 

Ditto ... 

Ditto .. 

Ditto... 

Ditto... 

Ditto 

Ditto. 


Ditto ... 1 

Ditto ... 

Ditto... 

Ditto,- 

Impntcsxnent 

1 ol either des- 
cription for 3 
years, or fina, 

1 or both. 

I Ditto. 

178 

1 

1 Refosli 
when 
qnlrei 
oath ! 
he sei 

]g oath 
duly re- 
i to take 1 
by a pub- 

rrant. I 

Ditto ... 

e 

! 

iDilto ... 

Ditto... 

1 

1 

Ditto... 

1 t}lUO .. 

Simple imprison- 
ment for C 
months, or fine 
of 1,000 rupees 
or both. 

The Court 
in which 
the oflenee 
is commit- 
ted, subject 
to the pto- 
rlslont ot 
Chapter 
XXXV ; 
or, if not 
committed 
in a Court, 

1 a Presi- 
dency 
Magistrate 

Magistrate 
of the first 
or second 
class. 

179 

Being legally 
bound to stats 
truth, and re(- 
sslng to answer 
questions. 

Ditto ... 

1 

;Ditt& ..1 

1 Ditto... 


Ditto 

bittp 



Section. 


THE CODE OF CRIMINAL PROCEDURE 
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SOHEDDLES 


2047 


1 

3 

3 

4 

6 

6 ' 

7 

8 

1 

Offence ’ 

Whether 
the police 
nay arrest 
without 
warrant 
or not. 

Whether a 
narrani or 
a summons 
shall ordi* 
narlly issue 
in the first 
Instance. 

Whether 
bailable 
or not. 

Whether 

pound- 
able or 
not. 

Pnnishment 
under the Indian 
Penal Code. 

By what 

triable. 

185 

Bidding, by e 
person nndet e 
legsl incapacity 
to porcbaseit, 
lot property at 
a larrlally 

authorized sale, 
or bidding mth- 
out intending 
to perform the 
obligations in* 
curred thereby. 

Shall not 
arrest 
without 
warrant. 

Summons 

Bailable. 

Not 

pound- 

able. 

.Imprisonment of 
either descrip- 
tion for ] 
month, or fine 
of 300 rupees, 
or both. 

Presidency 
Magistrate 
or Magis- 
trate of the 
first or 
Second 
class. 

186 

Obstructing pub- 
lic lerrant in 
discharge ol his 
public fUBC- 
tlens 

Ditto ... 

Ditto ... 

Ditto.. 

Ditto... 

Imprlionxnentof 
either descrip- 
tion for 8 

1 mestht,orflDe 
of 600 rupees, 
or both 

Ditto. 

187 

Omission to 

: assist publlo 

1 senrant srheu 
bound by law 
to glre aueh 

Ditto .. 

Ditto ... 

Ditto... 

Ditto... 

Simple ImpiIioD. 

1 meut lor 1 
month, or fine 

1 oi 300 rupees, 
or both. 

Ditto. 

1 


Wilfully neglect- 
ing to aid a 
public serrant 
who demands 
aid in the exe- 
cution of pro- 
cess, the pre- 
vention of 

offences, etc. 

Disobedience to 
an order law- 
fully ptomnlg- 
ated by a pub- 
lio servant, if 
such disobedi- 
ence causes 
obitrnot Ion, 
annoyance or 
{njary to per- 
sons lawfully 
employed. 

Ditto ... 

Ditto ... 

Ditto... 

Ditto... 

Simple Imprison- 
ment for fi 
months, or fine 
of 600 rupees, 
or both. 

Ditto. 

188 

Ditto ... 

Ditto ... 

Ditto... 

Ditto... 

Simple Imprison- 
ment tor 1 
month, or floe 
of 600 rupees, 
or both. 

Ditto. 


If such disobedi- 
ence causes 

danger to hu- 
man Uie, bcaUb 
or safety, etc 

Ditto ... 

Ditto ... 

Ditto... 1 

Ditto... 

Imprisonment of 
either descrip- 
tion for 6 
mouths, or fine 
of 1,000 rupees, 
or both. 

Ditto 



2050 ■ THE CODE OF CRIMINAL PSOCEDDRE (Sell. 11. 


>1 

1 

^ 1 

^ 1 

‘ 1 

' 1 

7 

8 

Section. 

1 

Ofienee. 

Whelh.. |Wliethet«| 
I* • (warrant orl 

uaiiaut 1 - .1 

or Eol '? 

1 instance. 1 

1 

1 

Whethpr 

not. 

Funisbmeot 
under the Indian 
Penal Code. 

By what 
Court 
triable 


)i pQDlsbable 
with t^nspot- 
tation for life 
or imprison' 
ment lor 10 
years. 

Shall not 
arrest 
without 
warrant. 

Warrant. 

Bailable. 

Kot 1 
com- 
pound* 
able. 

Imprisonment oJ 
either descrip- 
tion for 3 years 
and fine. 

Toort of 
Session, 
Presidency 
Magistrate 
or Magis- 
trate of tbs 
fint class 


If punishable 
with less than 
10 years’ im* 
prisonment. 

p'H 

Ditto ... 

. . 


. 






the description, 
provided for 
the oQence, or 
fine, or both. 

sill 1 

203 

IqUq 1 1 0 e a 1 
omission t o 
gWe infotma* 
tion of an 
ofienee by a 
person legal* 
ly bound to 
inform. 

Ditto ... 

Sammons. 

Ditto ..J 

Ditto... 

Imprisonment o( 
either descrip- 
tion for 6 
months, or 
fine, or both. 

presideaty 

Magistrate 

1 or tfegls- 
trate of 

tbs first or 

: second 
class. 

303 

Giving (also in* 
formation res- 
p e 0 t i n e an 
oflence com* 
mitted. 

Ditto ... 

Warrant. 

Ditto... 

Ditto... 

Imprisonment of 
either descrip- 
tion lor 2 years. 

both. 

Ditto 

SOI 

Secreting or des- 1 
troying 'any 
document Co 
prevent its pro- 
du c tion as 
evidence. 

Ditto ... 

Diltp ... 

Ditto... 

Ditto... 

Ditto 

Prciidcocy 

jf.gistrate 

or Magis- 
trate of 
first class. 

205 

False pergrna- 
tion for tbe 
purpose of any 
net or proceed* 
ieg ID a suit 
0 r rfiminal 
prosecuticD. or 
lor becoming 
bail or securi- 
ty* 

Ditto ... 

Ditto ... 

Ditto... 

Ditto... 

Imprisonment of 
either descrip- 
tion forS years, 
or fine, or 
bolb. 

Court of 

Session, 

Presidency 

jf.giitrata 

or Mag’S- 
trateef ibe 
first class. 



Soti. 11.) 


ScaEbdLGS. 


2019 


•i 

4 

Whether 
the police 
may arrest 
without 
warrant or 

Wbetber a 
warrant or 
aeommona 
ibsUordi. 
nailly isane 
in the first 
instance 

Shall not 
arrest 
without 
warrant 

VVarraot 

Pitto ... 

Ditto . . 

Pitto ... 

Ditto ... 

Ditto ... 

Ditto ... 

Ditto ... 

Ditto ... 

Ditto ... 

Ditto ... 




8 

Whether 
com* 
pound- 
able 07 
not. 

Punishment 
under the Indus 
Penal Code 

By vrh«f 
o«rt tri- 
al:*. 

Not 

pound - 
able. 

Tbeiameaa for 
ginoger fain- 
eating fslas 
evidence. 

forrl c-f 
fSrativfl. 
Pr«34*».7 
Ifatj'jtnte 
or Ilajrls. 
trat* a lie 
Cni elut. 

Ditto .. 

The tame as for 
glrlog Ul*e 
evidence 

Ditto, 

Ditto,.. 

Dillo 

Drtiv, 

Ditto... 

Ditto 

Ml/x., 

Dllto... 

, j 

Dfldc ' 

1 

D.tv,. 

/ 

J 

»« in. 

■"■sn 'A 


c I Oflcace. 

fi 


Usicc !d » judi- 
cial proccediog 


Kaowioglf l8so- 
iogotaigaing t 
f«l8« certificate 
relatiog to aav 
fact ol irhtca 
lueb certificate 
isb; law admit- 
slble is en- 
deace. 


made fo Day 
daclaca 
which 


Caasiag disap- 
pearance 0 * 
deace ol 
oflcnco t 
mitted, or giv- 
ing false 
format I 
touching I 
screen the 


Accord* 
log as 
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'3' 

Offence 

Whether 
tbe police 
may arrest 
without 
warrant 
or not 

False charge of 
oSence made 
7itb intent to 
injure. 

Shall not 
arrest 
without 
warrant. 

If offence charg- 
ed be punish- 
able ^vlth im- 
prisonment for 

7 yeaia or up- 
wards. 

Ditto ... 

If oSencQ charg- 
ed be capital, 
or punishable 
with transpor- 
tation lor life. 

Harbouring an 
offender, if the 
offence be capi- 
ta). 

Ditto ... 

il^y artest 
without 
warrant. 

If punishable 
with tranapoc- 
tation for life 
or with imprl- 
sonmeiitfor 10 
yeare. 

Ditto ... 

If punishable 
withimpnsou- 
ment for 1 
year and not 
for 10 years. 

Ditto ... 

Taking gift, etc , 
to screen an 
oOcndcc from 
punlsbino n t, 
if tbe cO°nco 
bo capital. 

Ditto ... 

It punishable 
with transpor- 
tation (or life 
or with Imp.l. 
aonmenl for 10 
years. 

Ditto ... 


iball ordi- j bailable 


Wairaat. I BaiUblo 


Ditto ... Ditto ... 


Ditto ... Ditto ... 


Whether 

com* Puniehment By wtat 

pound- under the Indwn Court 
able or Penal Code. triable. 


I I 

Not Imprisoniaent ol Presidency 
com- either descrip- Magistrate 

pound. tlon lor 2 or 

able, years, or fine. Magistrate 

ot both. of the 

Ditto ... Imprisonment of first class. 

either descrip- Court of 
tion fo' 7 years, Session, 
and fine Presidency 

Magistrate 
or Mafiii- 
Crate of the 
first class. 

Ditto... Ditto ... Conrtof 

• Sessloa. 


Ditto.. Ditto... JiDpriaoDmentof 

either descrip* Session, 
lion for 5 years, 
and fine. 

er MaglS' 
irato oi 
first class. 

Ditto.. Ditto ImpilsoDmentol Ditto 
either descrip* 
tion for 8 years, 
and fine. 


lh.a«=rlplto«. O'!* "",' 
protidfd for or . 
the ofience, or by 
fine, or both. 


... Ditto.. Ditto... Imprisonment 

for either dcs- Session 
cription for 7 
years and fine 

.. Dlllo... DIllo... 

'“b" fe""; rSjt.'P 
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1 

2 

3 

i 

1 ‘ 

6 

7 

1 8 

J 

Offence 

Whether 
the police 
may arrest 
withont 
warrant 
or not. 

Whether a 
warrant or 
a summons 
shall ordi- 

in the first 
instance 

Whether 
bailable 
or not 

Whether 

ponnd- 
able or 
not 

Punishment 
under the Indian 
Penal Code. 

By what 
court 
triable 

ao6 

Fiaudalent la- 
mcfsl Of con- 
cealment, etc,, 
of property to 
prevent its 
seizure aa a 
forfeiture, or 
in satisfactlorr 
of a fine nafiet 
sentence, or in 
execution of a 
decree. 

Shall not 
arrest 
without 
warrant. 

Warrant. 

^aitabk 

Not 

able. 

1 Impiisonment of 
1 either desciip- 
1 tioD for 2 years, 
or fine, ot 
both. 

Presideocy 
hlagistrate 
or Uagls- 
trate of 
the first or 
second 
class. 

S07 

Claiming pro* 
pertf without 
right, or prac- 
tising decep- 
tion touching 
any right to 
it, to prevent 
its being taken 
as a foifeitnre, 
ot in eatlctac- 
tion of a fine 
under senten- 
ce, or in exe- 
cution of a 
decree. 

Ditto . . 

Ditto ... 

Ditto .. 

Ditto ... 

Ditto 

Ditto, 

208 

Frado 1 e n 1 1 j 
suffering a dec- 
ree to pass for 
a sum not due, 
0 c eaSsting 
decree to be 
executed after 
it has been 
eatlefied. 

Ditto 

Ditto ... 

Ditto... 

Ditto... 

Ditto 

Presidency 
Llagistrate 
or Hagis- 
trate of the 
first class. 

209 

False claim in a 
Court of Jus- 
tice. 

Ditto ... 

Ditto ... 

Ditto ... 

Ditto .. 

Imprisonment oi 
either descrip- 
tion for 2 
years, and fine. 

Ditto. 

210 

Fraudulently ob- 
taining a dec- 
ree for a sum 
not due, or 
causing a dec- 
ree to be exe- 
cuted after It 
has been satis- 
fied. 

Ditto ... 

Ditto ... 

Ditto ... 

Ditto... 

i 

Imprlsonmentof 
cither descrip- 
tion for 9 years, 
or fine, or 
both. 

• 

Ditto. 



2054 : 


THE CODE OF CBiaaiNAL PEOCEDTJBE 


[Soh. II. 



216 Harbouring an May arrest Warrant 
ofiende: who rvilhout 
has escaped Trarract. 
from custody, 
or whose appre* 
hension has 
been ordered, 

If the ofience 
be capital. 

If pmishable Ditto ... Ditto ... 
with transpor- 
tation for ilfe, 
or with impri- 
Bonment for 10 
years. 

If with Imprison- Ditto ... Ditto .. 
ment for 1 year 
and not for 10 
years. 


disobeying a arrest 
direction of law without 
with intent to warrant 
save person 
from pnnish- 
ment, or pro- 
perty from for- 
feiture. 


framing an in- 
correct record 
or writing with 
intent to save 
person from 
punishment, or 
property from 
forfeiture. 


Ditto... 

Ditto... 

Rigorous impri* 
Bonnient for 7 
years and fine. 

Coart of 
EessiOD, 
PresMeacy 
^fagUtrste 

or Magis- 
trate of the 
first class. 

Ditto... 

Ditto... 

Jlmprisonment of 

either descrip- 
tion for 3 
years, or fine, 
or both. 

Presideooy 

MaRistf’t* 
or JIasis- 
trate of ibs 
first or 

gecoB 1 

class- 

Ditto... 

Ditto... 

Imprisonment 
of either des- 
cription for 3 

Court of 
Session. 
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1 

3 

3 

i 

6 

6 

7 

e 

& 

Off-^nce. 

i 

Whether 
the police . 
may arrest 
without 1 
warrant 
or not. 1 

Whether a 
warrant or 
a summons 
shall ordi- 
narily issue 
m the first 
instance 

Whether 
bailable 
or not 

Whether 

pound- 
able or 

Punishment 
under the Indian 
Penal Cede 

By what 
court 
triable. 


1 

If With impri- 
sonment for 
less than 10 
years 

hlay arrest 
without 
warrant. i 

Warrant 

Dailible 

Not 

pound- 

able. 

Imprisonment 
for a quarter 
of the longest 
term, and of 
the description, 
prOTided for 
the offence, or 
fine, or both. 

Presidency 
Magistrate 
or Magis- 
trate of 
the firet 

court by 
which the 
offence Is 
triable. 

su 

, OSaring gift or 
restecAtioa of 
property lo 

coQuderatioQ 
of foreeniog 
ofieoder. if the 
oSeoee be capi- 
tal. 

Shall oot 
arrest 
without 
, warrant. 

1 

1 

Ditto . 

Ditto .. 

Ditto... 

Imprisonment of 
either descrip- 
tion for 7 
years and fine. 

Court of 
Session. 


11 punishable 
with traoepor- 
tatloo for life, 
or with impti* 
Boament for 10 
years. 

Ditto .. 

Ditto ... 

Di'to... 

Ditto... 

Imprisonment rf 
either descrip- 
tion for 8 years, 
and fine. 

Conrt of 
Session, 
Presidency 
Magistrate 
or Magis- 
trate of tbo 
first class. 


If with impel - 1 
Boameot lor 
less than 10 
years 

1 

Ditto ... 

Ditto ' 



the deserlptir-D 
provided for 
tbe offence, or 
fine, or both. 

tbe first 

court by 
which the 
offence is 
triable. 

SIS 

Taking gift to 
help to reoorer 
laoreable pro- 
perty of which 1 
a person bat 
been deprired ' 
by an ofionco, i 
without caut- 
lug spprehen- 1 
eion of oSea- 1 
der. 

hlay arrest 
without 
warrant. 

Ditto ... 

Ditto... 

Ditto... 

Imptisoomcntof 
either descrip- 
tion for 3 
years, or fioe, 
or both. 

Presidency 
MaBistrate 
or Magis- 
trate of 
tbe first 
class. 
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Whether a 

.. warrantor Whethorf 

^ j a Bummons Whether com- Punfshment By what 
without* pound- under the Indian court 

_ 1 narilyipsne or not. able or I Fcnsl Code. triable, 

war, act 

1 I iMlane, I 


Imprisonment oil Court of 
cither descrip- Session 
tlon for 7 years, 
with or without 
fine. I 


ffundenentence Shall not Warrant. Not Hot 

’ of transporta- arrest bailable eom- 

tion or penal without pound- 

servitude for warrant. able, 

life, or 
transportation, 
imprisoomo n t 
or penal servi- 
tude lor 10 


If under sentence Ditto ... Ditto ... Baiiable Ditto. 

of imprisonment 

for less than 10 

years or Ivwlully 

commute d to 

custody, 

233 Escape from Ditto ...Summons. Ditto... Ditto., 
eoofineme'n t 
neglige s 1 1 y 
suSered by a 
pohlle servant. 


324 Resistance or Slay arrest Warrant Ditto... Ditto... 
obstraction by without 
a person to his warrant, 
lawful appre- 
hension, 

235 Resistance o r Ditto ... Ditto ... Ditto... Ditto... 
obstruction to 
the lawful ap- 
prehension of 
another per- 
eon, orresonlng 

him from law | 

fnl custody. 

If charged with Ditto ... Ditto ... Not *" • 
an ofl e n o 0 bailable 

punishable with 
I transportatio n I 


Imprisonment oi Court of 
either descrip- SesOon, 
tion for 3 years. Presidency 
or fins, or both Msfiistrste 
or JIsps- 
trste of the 
first class 

Simple imprison- Presidency 
ment for 3 Usglstrste 
years, or fine, or Slsgls* 
or both. irate of the 

first or 
second 

class* 

Imprisonment of Ditto, 
cither descrip- 
tion for 2 years, 

I or fine, or both. 


transportatio n 
for life, or Im 
prisonmont for 
10 years. 


Imprisonment of; 
either dcsetip- Session- 
tion for 7 years.? 
and fine. I 
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1 

2 

3 

4 

1 “ 

6 

7 

B 



Whether 
the police 
may arrest 
without 
warrant 
or not. 

Whether a 
warrant or 

1 

Whether 





a snnimonal Whether 


Punishment 

By what 


Offence. 

shall ordi- 



under the Indian 


M 


narily issue 
la the first . 
instance < 

1 

able or 
sot, 

Penal Code. 

triable. 

210 

Public servant 

Shall not 

Warrant. 


Not 

Ilmprisonment of 

Court ol 


in ft judicial 

arrest 



.v^Tr<. 

either deserip- 

Session. 


proceeding cor- 

without 



pound- 

tlon for 7 



ruptly maVing 
■vnd pronouno 

warrant. 



.11. 

1 years, ot fine, 

1 or both. 



ing an order, rc- 








port, verdict or 
decision which 
he knows to 
be contrary to 







220 

Commitment for 

, Ditto .. 

Ditto ... 

Ditto . 


Ditto ... 

Ditto. 


triiil or con- 
1 ffnement by a 
person hating 

1 authontr, who 
knows that he 








IS acting con 
trary to law. 







921 

Intentional omit- 

Ditto ... 

Ditto ... 

Ditto .. 

Ditto... 

IffiprisoDment ol 

Ditto 


elon to appre- 





either deserip- 



head on the 





tion for 7 years 



part of a public 





with or with- 



sertant bound 
by law to ap- 





, out fine. 



prebend an i 
offender if the ' 








offence be capi- 
tal 




1 




It pnnUbable 

Ditto ... 

Ditto 

** 

— 




with transpor- 
tation for life 








or impnsoD- 








meat for 10 






, " ■ 





L-.. 1 

L... 1 

1 

first class. 


ment for less 
than 10 years, 





fine. 









second 

222 

Intentional omit- 

Ditto ... 

Ditto ... 

Not 

Ditto.,. 

Transportatl on 



sioD to appre- 



hatlablo. 


for life, or 



bend on the part 





imprisoomoo t 



of a public 





ot cither des- 



servant bound 





criptioD for 14 



by law 1 0 





years, with or 



apprehend per- 





without fine. 











sentence of a 








Court of Jnsttce 







1 If under sent- 
ence of death. 

1 
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2 

3 4 

6 

6 

7 

6 

Offenco. 

Whether a 
Whether warrant or 
the Police a aummont 
may arrest shill otdi 
without oarily Issue 
warrant or m the first 
not. instance 

Whether 
bailable 
or not 

Whether 
com- 
pound- 
able or 
not. 

Punishment 
under the ludian 
Penal Coda 

By what 
Court tri- 
able. 


227 I VioUtion of con- Shall not Snmmoas Not 
I duioaof remis arreit b (liable. 

I sion of punish- without 
ment. warrant. 


22S Intentional in Ditto ... Ditto ...(Bailable 
Bult or interup- I f 


tion to a public 
Esrvant sitting 
in any stage 
of a judicial 
proceeding. 


Not Punishment of ' 

com- I origioal sent- 
pound- cnee, or if pact t' 

able. of the punish- c 

jnent has been 
undergoce. the 
residue 

Ditto... Simple imprison- 
ment lor 6 
months, or fine tl 
of 1, COO rupees, 
or both 


229 Personation of a Ditto. Ditto ... Ditto... Ditto... Imprisonment 

juror or assess- ,, either deserip- JJegietMte 

or. tIon for two of 

years, or fine, Magistrate 
or both. of the first 

- elsie. _ 

CHAPTER XU.-OFFENCES RELATING TO COIN AND GOVERNMENT STAMPS. 


231 < ounterfeiting or May arrest Warrant 

performing aoy without 
part of the pro- warrant, 
cess of counter- 
feiting coin. 

232 Counterfeiting, or Ditto ... Ditto ... 

performing any 
part of the 
proooesof 
counterfelttog, 
the Quecn'e 
coId. 

233 Mahing, buying Ditto ... Ditto ... 

or selling in- 
strument for 
the purpose of 
counterfeiting 
com 

234 Making, buying Ditto ... Ditto ... 

or selling in- 
strnmeut for 
the purpose of 
coonterfoitlDg 
the Queen’s 
coin. 
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1 

2 

3 

4 

‘ 1 


' 1 

' 8 



^Vhether 

Whether a 
warrant or 

i 

1 

Whether 





the Police 

a summons 

Whether 

i-nm. 

Punisbmont 

By what 

o 

OfJenee. 

maj arrest 

shall ordi 

bailable | 

pound- 

under the Indian 

court 

u 


without 
warrant 
or not. 

narily issue 
in the first 
instance. 

ot not 

1 

able or 
not. 

I’cnal Coda 

1 

triable. 


It tha person is 
senlanced t o 
trHnsportatiOQ 
for life, cr to 
traaEpoitation, 
penal servitude 
or imprison- 
ment tor 10 
j-cata or up- 

)ta]r arrest 
without 
warrant 

Warr.mt 

Not 

bailable 

Not 

able. 

Imprisonment of 
citbrr descrip- 
tion for? years 
and flne 

Court of 
Session. 

I 

235- 

A 

It under sentence 
of death. 

Omission t o 
appreheod, or 
suSeranee of 
escape on part 
: of pUhllQ SOT- 
rant, in cases 
not othertv'ise 
prosided for— 

Ditto ... 

Ditto ... 

Ditto... 

Ditto . 

1 

Trinsportatl o n 
for Me, or iffl- 
prlsonment of 
either deserip 
tion for 10 
years, and fine 

Ditto. 

j 

] 

(a) In eases of 
in too tiofifti 
omission or 

suSetHDce ; 

Shall not 
arrest 
without 
warrant 

I Ditto .. 

Bailable 

1 

Ditto 

Imprisonment of 
either descrip- 
tion for 3 years, 
ot fine, or both. 

Conrl of 
Session, 
{‘residency 
^lasiitrate 
or Magis- 
trate of the 
brat class 


(fi) In case of 
negligent ontie 
slon or sufTcr- 
ance 

Ditto ... 

Summons | 

Ditto j 

Ditto. 

Ditto 1 

Simple imprison- 
ment lor 2 
years, or fine, 

1 or both 

Presidency 

Magistrate 

Magistrate 
of the first 
or reoond 
Class 

225- 

B 

Resistance or 
obstrnction to 
lawful appre- 
heosion, or 

rescue, in cases 
not otherwise 
provided for 

&Iaf arrest 
without 
warrant. 

Warrant 

Ditto ... 


Imprisonment of 
either descrip- 
[ tion for SIX 

1 months, or fine, 

1 or both 

Ditto. 

226 

Uolanlal return 
from transport 
atlon. 

Ditto . 

Ditto .. ' 

1 

Hot ; 
bailable 

Ditto . 

' Transportation 
for life, andfine, 

1 and rigorons 

1 imprisonment 

1 for S years 

1 before trans- 
1 portatioD 

Court of 
Session. 
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2 ^ 


4 

5 

6 

7 

i “ 

Section, 

Offence. 

Whether 
the police 
may arrest 
without 
warrant orl 
not 1 

Whether s 
warrant oi 
aaummoD! 
shall ocdi 
aanly issue 
ID the first 
instance. 

Wbethei 
bailable 
or not. 

Wbethei 
com- 
pound- 
able or 
not. 

Punishment 
under the Indiai 
Penal Code. 

By whit 

3 court tri- 
able. 

<251 

Delivery to an- 
other of coin 

A s genuine 
which, when 
ffrst possessed, 
the deliverer 
did not now 
to be altered. 

May arrest 
without 
warrant 

Warrant, 

Kot 

Bailable 

Not 

com- 

pound- 

able. 

Imprisonment oJ 
either descrip- 
tion for 2 years 
or fine of ten 
times the value 
of the coin 

' Presidency 
Magistrate 

i 0* 

Magistrate 
of the first 
or second 
class. 

255 

Counterfeiting a 
' Govern m e n t 
stamp 

Ditto ... 

Ditto ... 

BaiUbte 

Ditto... 

Transportation 
for life, or im- 
prisonment of 
either descrip- 
tion for 10 
years, and fine. 

Court of 
Session. 

S66 

Having posses- 
sesion of an in- 
etmment or 
material for 
the purpose of 

1 counterfeiting 
' » Government 
etamp. 

Ditto ... 

Ditto . . 

1 

Ditto... 

Ditto... 

Imprisonmestof 

either descrip- 
tion for 7 years. 
1 and fine. 

1 

Ditto. 

257 

Making, buying 
or gelling in- 
stromcnt for 
the purpose of 
counterfeiting 
a Government 
etamp. 

Ditto ... 

Ditto ... 

Ditto... 

Ditto... 

! 

Ditto 

Ditto. 

1 

258 

^ Sale of counter- 
feit Govern- 
ment stamp 

^ Ditto ... 

^ Ditto ... 

Ditto... 

Ditto... 

Ditto 

Ditto. 

259 

Having posses- 
sion o! a coun- 
terfeit Govern- 
meet stamp. 

Ditto ... 

Ditto 

Ditto... 

Ditto... 

Ditto 

Court of 
Scssiou, 
Presidency 

Msgistrtto 

or Jtag**- 
rate of tbo 
Irst cliM- 

2CO 

Using as genuine 
a Government 
stamp known 
tube counter- 
feit. 

Ditto — 

Ditto ... 

i 

Ditto... 

Ditto... 

1 

Imprisonmeat cl 

either d<*seflp- 
tion for7ye*r8. 
or fine, or both. 

Ditto. 
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> 1 

2 

3 

i 

5 

6 

7 

8 

w 

OSeoce. 

Whether 
the police ] 
nav arrest ® 
without ^ 
ivarrant or ’ 
not. 

IVbether a 
varrant oi 

1 summons ’ 
hall ordi- 
aanly i$ene 
.n the first 
instance 

tVhethec 

bailable 

tVhether 

pound- 
able or 
not. 

PuDishiuent 1 
under the Indian 
renal Godo. 1 

By what 
court tri- 
able. 

235 

Possession of in- 
strument or 
materisl for 
the purpose of 
nsiDgthe same 
for counter- 
feiting coin. 

May arrest 
without 
warrant. 

Warrant. 

Not 

bailable. 

Not 

pound- 

able 

Imprisonment of 1 
cither dcscrip- 1 
tion for 3 years ' 
and floe 

1 

f’ 0 u r t of 
Session, 
Presidency 
Magistrate 
or Magis- 
t c a t 0 of 
the first 
class. 


[f Queen's coin 

Ditto . . 

Ditto ... 

Ditto ... 

Ditto . 

Imptisonment of 
either descrip- 
tion for 10 
years, end fine 

Court of 
Session. . 

236 

Abetting in Bci- 1 
tish India the 
counterfeiting | 
out of British 
: India of coin. 

Ditto . 

Ditto ... 

i 

Ditto . 

Ditto .. 

The punishment 
provided for 
sbettiog the 
counterfeiting 
oi such coin 
within British 
India, 

Ditto. 

237 ' 

'import or export 
of eouoterfeit 
com, boomng 
the same to bo 
counterfeit 

1 Ditto — 

1 

1 

Ditto . 

Ditt 0 ■ 

Ditto 

Imprisonment of 
either descrip- 
tion lor 3 
years, and fine 

Court of 
SeesioD, 
Presidency 
Magistrate 

Magistrate 
of the first 

233 

Import or export 
of counterfeits 
of the Queen's 
cnin, knosring 
the same to bo 
counterfeit. 

Ditto ... 

Ditto 

Ditto .. 

Ditto 

Transportation 

imp'isonment 
of either des- 
cription for ID 
years and fine. 

Court of 
Session. 

2^9 

Having any 
counterfeit coir 
known to bo 
such when it 
came into pos 
soBBioQ, and 
delivering, cto 
the same to 
any person 

Ditto 

Ditto ... 

( 

1 

Ditto 

Ditto 

Imptisonment of I 
either desciip- ' 
tion forS years, 
and fine. 

Court of 
Session, 
Presidency 
Magistrate 

Magistrate 
of the first 
class. 

210 

The same with 
respect to the 
Queen’s com. 

Ditto ... 

Ditto . 

Ditto 

Ditto 

Imprisonment of 
either descrip- 
tion lor 10 
years, and fine 

Ditto. 
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THfe CObt: Ot OHlblNAI. PEOCtDbRE 


|Soh. ll. 


1 

1 2 

® 1 

1 ‘ 

6 

6 

7 

1 » 

Section. 

Offence. 

Whether , 
che Police' 
ma^ arrest 
without 
warrant or 
not. 

IWhetber a 
[warrant or 
a sanamons 
shall ordi' 
narily issoe 
in the first 
instance. 

Whether 
bailable 
or not. 

1 

Whether 
com* 
ponnd* 
able or 
not, 

Punishment un- 
der the Indian 
Penal Code. 

By wbst 
('oart 
triable. 

267 

Making or egH- 
iog 1 a 1 Be 

weights o T 

measures for 
fraudulent use 

1 Shall not 
arrest 
without 
warrant 

! Summons 

Bailable 

Not 

Com* 

pound* 

able 

JmprlsoQtatnt of 
either descrip- 
tion lor one 
yeari or fine, 
or both. 

_ 

Presidenej 

Magistrate 

Migistrate 
of the first 
class or se- 
cond class 


CIUPTER XIV.-OFFENi-ES AFFECTING THE I'USLIC HEALTH, SAFEU’, 
CONVENIENCE. DEfENCY AND MORALS. 


269 

Negligently do- 
ing any act 
known to be 
likely to spread 
Infection of any 
disease danger 
ons to life. 

May arrest 
withont 
warrant. 

tnmmons 

Bailable 

Not 

poond* 

able. 

Imprisonment ol 
either de«erip* 
lion for 6 
months, o c 
fine, or both. 

' Presidency 
Migistrate 
or Migii- 
crate of tbs 
first or 
second 
ebis 

270 

1 

Malignantly do 
ing any act 
known to b< 
likely to sprear 
infection of an} 
disease dange 
^ tone tolife. 

Ditto ... 

Ditto ... 

Ditto .. 

Ditto... 

fmprisonment of 
either deserip 
tIoD for 2 years 
or fine, or both 

Presideoey 
Magistrate 
ir Msgii* 
trate of Ibe 
first or 
second 
class. 

271 

Knowingly dis 
obeying an} 
qua r a n t i or 
rules. ‘ 

Shall not 
arrest 
without 
warrant 

Ditto ... 

Ditto ... 

Ditto... 

impritonment oJ 
cither deserip* 

1 1 0 n for C 
months, or fioe, 
or both. 

Ditto. 

272 

Adulterating food 
or drink loten 
ded for sale, so 
as to make tbr 
same noxious 

Ditto ... 

Ditto ... 

Ditto .. 

Ditto... 

fmprieonznent of 
cither deserip* 
t i 0 n fotf 
montbs, or fiof 
ol 1,000 ropecs, 
or both. 

Ditto. 

273 

ScUing any food 
or drink as food: 
and drink 
knowing the! 
same to be 
noxious. 

Ditto ... 

1 Ditto ... 

Ditto... 

Ditto... 

Ditto 

Ditto. 

271 

Adulterating any 
drug or mcdiei] 
preparation in* 
tended for sale 
•a as to lessen 
Its efficsey, or 
to change its 
operation, or 
to make ll no* 
xions. 

1 1 

Ditto ... 

Ditto ... 

Ditto.. 

Ditto... 

Ditto 

Ditto. 


Sch. II 1 


SCHEDULES 


2C63 



2 1 

» 1 

‘ 1 

= 1 

® 1 

7 

8 

Section. 

OUence i 

Whether 
the police 
nay arrest 
without 
warrant or 

Wbctbeia 
warrantor 
a Bummons 
shall ordi- 
narily issue 
in the first 
instance 

1 

Whether , 
bailable 
or not. 

■Whether! 
com- 1 
ponnd- 
ahle or 
not 

Punishment 
under the Indian 
Penal Code. 

what 
court tri- 
able. 

S61 

Efficing any 
writing from a 
substance bear- 
ing a OoTern 
ment stamp, or 
removing from 
a document a 
stamp used lot 
it 'nith intent 
to causo loss 
to Government. 

ttay arrest 
without 
warrant 

1 

Warrant 

1 

Bailable 

1 

1 

Not ' 
com- 
pound- ' 
able 

Impriaonmontof 
either descrip 
tion for 3 years, 
or fine, or both 

Court of 
Seasioo, 
Presidency 
Magistrate 
or Magis- 
trate of the 
first class. 

263 

1 

Using a Govern- 
ment stamp 
known to bavo 
been before 
used. ^ 

Ditto • ■ ' 

Ditto .. 

Ditto .. ' 

Ditto" 

Tmpnsonmoot of 
either deserip- 
1 1 0 D for 2 
years, or fine, 
or both. 

Presidency 
Magistrate 
or Magis- 
trate of the 
first or 
second 
class. 

263 

Erasure of mark 
denoting that 
ttampbasbeeu 
used. 

Ditto 

Ditto 

Ditto . 

f 


n. 1 ,f 

ut M«ais 
trate of the 
first class. 

263 

1 

■ Fic 1 1 1 1 0 a B 
1 stamps. 

Ditto , 

Ditto 

Ditto 

Ditto . 

Fine of 200 
rupees. 

PrcBidency 
Magistrate 
or Magis- 
trate of the 
first class. 


CHAPTER XIll —OFFENCES BEEATINO TO WEIGHTS AND MEASURES. 


261 

Fraudulent use i 
of false instru- 
ment f ' 1 

weighing ' 

! 

Shall not 
arrist 
without 
warrant 

Summons 

1 

Bailable | 

i 

1 

Not 

pound 
a e. ^ 

Imprisonment of 
either descrip- 
tion for 1 
year, or fine, 
or both 

Presidency 
Magistrate 
or Magis- 
trate of the 
first or 
second 

265 

rriiudulent use 
of false weight ' 
or measure 

Ditto .. 

1 

i Ditto . 

i 

Ditto I 

Ditto.. 1 

Ditto ... 1 

Ditto 

2GC 

Being in posses- 
sion of false 

measures for 
fraudulent use. 

1 Ditto .. 

Ditto 

Ditto ! 

Ditto . 

Ditto 

Ditto 


Section. 


THE CODE OF d&IMiNAL I'flOOEDDRE 


’ Whether 

the Bolice '*'^'**" ®* WhetheT 

mav arrest^ *'*““““* com- Punishmeiit iBjwhat 
without ordi- bailable poand- under the Indian Court Iti- 


without “™‘ . - - 

InarilTiasne etoot. able or Penal Cods. able. 
I ‘n tl»e firat not. ' • 


Causing danger, Slay arrest Snmmoca Bailable Not 
obstruolon or without Com- 

■ injury Jq any warrant. p-iuud- 

poblic way or , • able. 

' 'line oi naviga- 
tioa. 


F 1 n e 0 f 300 Presidency 
rupees Msfiistrste 


984 Dealing with any Shall not Ditto Ditto.. Ditto... 
^ ' poisoDone sub- arrest ' 
stance so as to without j 
endanger ka< warrant. [ 
man life, etc. I 


I - or M«*l3 

trate of the 
' first or 

tecond 
class. 

ilmprisonmenl of Ditto- ' 

I either descrip* 

I t i 0 n f 0 r 6 
months, or fine 
I of l.OCO ropees, 

I or both . 


285 Dealing with fire May arrest Ditto ... Ditto... Ditto... 
01 any com- without 
bustible matter warrant, 
e e a 8 to ea- ' • • 

danger human 
life-, etc. 


286 So dealing with Ditto ... Ditto ... Ditto... Ditto... 
any exploslw' - • I J 


287 So dealing with Shall not Ditto ... Ditto... Ditto... 
any tnachineiy, arrest 
. ' , without 

’’ ‘ ' warrant,'" ' 


288 A person omitting Ditto ... Ditto ... Ditto... Ditto... 
to guard against, 
probable danger 
to famnan life ‘ 

by the fall of 

; any hullding ' 

' oier which he 

- 'has right, en- 
' tUHog him to 

pull it down 
I or repair H. ' ' 

28tJ A person omitting May arrest Ditto ... Ditto... Ditto... 
to take order without 
with' any aal- warrant. 


... Prc6i4sf'®7 

Migistrsto 

or 

trate ol lbs 

first or 

second 

elasa 

... Ditw- 


-Kir 


mal in bis pos- 
sesion ,eo as to 
guard agelost 
danger to 
human life, or 
of Rrlorou* 
hurt, from Sneh 
aoimal. 



Sch. Ij.l 

‘ I ^ 


SCttEbbtE^ 


2066 


I ° I * I °' l ° I ’ 


Section. 

1 

Offence. 

1 

^Vhelhet , 
tbe police 
nvy arrest 
fVlthout 
viairint ' 
of not 

kVbetber a 
ivarraot or 

1 summoDF 
thtli ordi- 
lariiy Issui 

D the firsi 
inatanc*. 

Whether 
batlablo 
or not 

Whether 

pound- 
able Or 
not 

Punishment 
under the Indian 
I'enal l ode. 

By what 
Court tri- 
able. 

275 C 

Ifleriog forsile or 
issuing irotn a 
dispensary any 
drug or medical 
preparation 
knoorn to bare 
been adultcrat* 

Shall not 
finest 
without 
warrant. 

Summons 

Bailabh 

Not 

pound- 

Impriroumentof 
either deseiip 
t i 0 u for C 
months, or fine 
of 1,000 rupees, 
or both. 

Presidency 
Magistrate 
or Msgis- 
(rate oltbe 
first or 
second 

276 1 

xnowingly sell- 
ing or Issuing 
from a dispens- 
ary any drug 
or medical pre- 
paration as a 
different drag 
or medical pre> 

Ditto .. 

Ditto ... 

pitto... 

Ditto... 

Ditto 

Ditto. 

277 

D e 6 1 i n g the 
ST a t e I of a 
public eptiDg 
or resctioir. 

Ma7 arrest 
without 
warrant. 

, Ditto ... 1 

Ditto. 

Ditto .. 

ImprisODment of 
eiihar dascrip- 
tloo for 6 

m 0 D t h B, or 
fine of eoo 
ru ppes, or 
both. 

Any Ms- 
gistrata. 

278 

flaking atmos- 
phere noxious 
to hesUh. 

Shall not 
attest 
wUhout 
warrant 

Ditto ... 

Ditto... 

Ditto... 1 
1 Ditto... 

F 1 na of 800 
rupees. 

Ditto. 

279 

Driring or tid- 
ing on a public 
via.f so rashly 
or negligently 
as to endanger 
human life, etc 

kfay arrest 
without 
warrant 

Ditto ... 

Ditto . 


Imprisonment of 
either desctip- 
tioD for 6 
months, or floe 
of l.COO rupees, , 
or both. 

Ditto. 

280 

Kaeigating any 
Vessel so rashly 
or negligently 
as to endanger 
human life, 
etc. 

Ditto . . 

Ditto ... 

Ditto 

j 

DUto... 

Ditto 

Presidency 
Magistrate 
or hlagis- 
t c a te of 
the first 
or second 
class. 

SSI 

exhibition of a 
false light, 
mark or buoy. 

Ditto ... 

Warrant. 

Ditto 

Dtlln 

Imprisonment of 
cither descrip- 
tion for 7 years, 

both. 

Court of 
Session. 

S&S 

Conveying for 
hire any per- 
son, by water, 
in a vessel id 
such a state, 
or so loaded , as 
to endanger 
hl« life 

Ditto 

SammoDi 

Ditto .. 

Ditto... 

Imprisonment oi 
cither descrip 
tion for 6 
months, or fine 
of 1,000 rnrccs, 
or both. 

Presidency 
Mag'straie 
or Uagis- 
trateof 
the first 
or second 

cUu. 


Or. P. C,— ISO 
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1 

' g " ' 

3 

4 

‘ 6 ~ 

" "c 

. 

1 “ 

n 

o 

e 

CO 

OHence 

Whether 
the poltrc 
maj- arres’ 
wi-Lout 
warrabt or 
not 

Wbetbeirt 
warrant or 
asummone 
sbaU otdv 
oarily hsur 
>Q the first 
iQctance. 

NVhethcr 
bailabie 
or not. 

^bethel 
com 
ponnd* 
Able or 
not 

Punishment 
under the Indiar 
Penal Coda. 

By what 

1 court tri- 
able. 

297 

Trespassing in 
place of wor- 
ship or sepul- 
chre, disturb* 

1 II g funeral 
with intention 
to wound the 
feelings or to 
t n s Q 1 1 the 
religion of an; 
p 0 r a 0 n, or 
, offering |n- 

dignit; to a 
bumas corpse. 

Mar arrest 
without 
warrant. 

Summons. 

Rallable 

Not 

com- 

pound* 

aile. 

Imprisonment ol 
'either desciip. 
{Ion fot I'year 
or fine or both 

Presidency 
Miigiitrstfl 
or Magis- 
trate of the 
first or 
second 
class. 

298 

Uttering anj 
word or making 
an; sound in 
tbo bearing, or 
making a o ; 
gesture, o t 
placing an; 
object in the 
Bight of aor 
tereoo, with 
fotentlon to 
. wound his re- 
ligions feeling 

Shall not 
arrest 
without 
^'arrant. 

1 Ditto ... 

Ditto... 

Com* 
pound* 
a^le. ' 

, Ditto 

1 

i 

Ditt} 


CHAPTER XVI.-0FFENCE3 AFFECTING THE HUMAN BODY. 


affecting Life, 


l^urdcr — ... 

May arrest 
without 
warrant. 

Warrant. 

Nos 

balUblo 

Not 

pound- 

able. 

Death or traos 
porlalion lor 
lifo and fine. 

Court ol 
Session. 

Harder by a 
person under 
sonlcnce o f 
transportation 
for life. 

Ditto ... 

Ditto ... 

Ditto... 

Ditto .. 

Death 

Ditto. 

Culpable homi- 
cide not 
amounting to 
murder. If act 
by which Iho 
death Is caused 
Is done with 
inlontion ut 
causing death, 
etc. 

Ditto ... 

Dltlo ... 

Ditto... 

Ditto.,. 

Transpnrlanon 

for life, or 

JmpriRontnen t 

of cUher des- 
cription for to 
years and fine. 

Ditto. 


Sch it.) sftHEntJtiEg • S0G7 


1 

2 

3 

1 

1 ^ 

5 

7 

1 e . 

1 

OflcDce. 

Whether 
the police 
may arrest 
STfthoat 
warrant oc 
cot. 1 

Whether a 
warrant on 
a aumnioDs' 
■hall Ordi- 
narily issue 
in the first 
instant 

Whether 

1 bailable 
' oc not. 

Whether 

pound* 
able or 
cot. 

Punishment 
under the Indian 
Penal Code. 

1 By what 

1 court tri- 

1 

290 

Ccmmittiog a 
public nuisance 

Bhall cot ; 
arrest 
svithont ^ 
warrant. | 

Suminona 

Bailable. 

Not 

pound- 

able. 

Fine 0 f 200 

1 rupees. 

Any 

jUagisliate 

291 

Conlinuanee of 
nuisance after 
injunction to 
discontinue 

,May arrest 
without 
warrant 

Ditto 




first or 
second 
class. 

292 

Siie, etc., o! 

, obscene books, 
etc. 

Ditto ... 

Warrant. 

1 

Ditto. . 

Ditto ... 

Imprisonment of 
either descrip- 
tion for 8 
months, 0 tl 
fine, or both. 

Presidency 
Magistiaio 
or Magis- 
rste of the 
first clast. 

293 

Sale, et* , o( 
obscenee ob' 
jects to young 
persons. 

Ditto ... 

Ditto .. 

Ditto .. 

Ditto ... 

Imprisonment of 
either descrip- 
tion for 6 
months, o r 
fine, or both. 

Ditto. 

991 

1 

Obscene eooge .. 

1 

Ditto .. 

Ditto 

Ditto .. 

Ditto. 

Ditto ... 

Any 

Msgistrate 

991-' 

A 

Reepioga lottery 
olSeo. 

8haU not 
arrest 
without 
warrant. 

SunmoDs. 

DiKo 

Ditto .. 

Imprisonment of 
either descrip- 
tion for 6 
months, o r 
fine, or both. 

Ditto. 


Publishing pro- 
posals relating 
to lotteries 

Ditto ... 

Ditto ... 

Ditto .. 

Ditto ... 

Fine of 1,000 
rupees. 

Ditto. 


CHAPTER XV— OFFENCES BELATINO TO RELIGION. 


Dest r oy i fi g,l 
damaging or 
defiling a place 
of worship or 
sacred objec^ 
with intent to 
insult the re 
ifgion of any 
clsis of persons 

May artesl 

without 

warrant. 

Summons. 

Bailable 

Not 

Com- 

pound- 

able. 

1 imprlEonmcnt of 
either desetip 
tion lor 2 
years, or fine, ^ 
1 or both. 

I Presidency 
Magistrate 
or Magis- 
trate of tbs 
first or 

1 second 
class. 

Maliciously ic- 
suiting the re-, 
ligion or the re 
llgioua beliefs 
of a»r class 

Shall not 

warrant. 


1 Not 
bailable 

Ditto .. 

Ditto ... 

Court of 
Session or 
Presidency 
Msgistrate, 

Causing a dis- 
turbance to sn ' 
assembly en 
gaged in religi- 
ous worship 

Msy arrest 
without 
warrant. 

1 

1 Sumtnons 

Bailable. 

1 

! 

Ditto 

1 

1 

Impnsormenl nl 
either descrip- 
tion for 1 jfsr. 

1 or fine, or both 

Presidency 

ilsRiRlrate, 

'ate of the 
first or 

class. 
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3 



1 ' 

6 

7 

1 ^ 

Section. 

Offence. 

1 Whether 
' the police 
may arres 

1 without 
warrant a 
not. 

1 Whether a 

1 warrant or' 
a aummons Whetbe 
1 shall ordi* , bailab* 
'natily iaaue or not 
|in the first' 

‘ instance, i 

Wheth 

pound 
able 0 
not. 

Punishment 
under the India 
Penal Code. 

1 By whst 

Q court til. 

1 able. 

300 

Attempt to com* 
mit Buiciffo. 

M*y arreB 
without 
warrant. 

Warrant 

Bailabl 

Not 

pound 

able. 

Simple impr 
sonnient for 
year, or fin 
or both. 

presidency 

Msgistrate 

B or Msgis- 
trate of 
tbo first or 
secoed 
class. 

311 

Being & thug ... 

Ditto ... 

Ditto ... 

Not 

bailable 

Ditto, 

TrauspotUtio D 
for life and 
fine. 

Court of 
Session. 

Of Ihe Causing of Mveafriage ; cf t-jurifs to Unborn Children ; of the Erpottire 
uf Infants, and of the Concerlment of Births 

SlU 

Causing mvi- 
catrUge. • 

Shall not 
arrest 
without 
warrant. 

Dut|> ... 

BaiUbla 

Ditto .. 

Imprisonment o 
either descrip- 
tion for £ 
years, or fine, 
or both. 

Court 01 
fosiloo. 


If the womaa 
bo quick sntb 
child. 

Ditto ... 

1 

Ditto ... 

Ditto... 

Ditto... 

ImprisoDSieDt 0 
either descrip- 
tion for 7 years 
and fine. 

Ditto. 

St3 

fAutlng mis* 
carnage- vrltb* 
out woman's 
coneent. 

Ditto ... 

Ditto ... 

Not 

bailable. 

Ditto... 

Traosportatl on 
for life, or im- 
prisonment of 
cither dcserip- 
tlon for lO 
years and fine. 

Ditto. 

SU 

Death caused 
b; an act done 
with .intent to 
causoini»caTii* 
age 

Ditto ... 

Ditto ... 

Ditto 

Ditto... 

Imprisonment of 
either drsetip- 
tlon for 10 
years and fine 

DItta 


II act done with- 
out women’ • 
COD Bent 

Ditto ... 

Ditto ... 

Ditto... 

Ditto... 

Trsnsportati on 
for life or as 
above. 

Ditto. 

9ifi 

Act done with 
Intent to pre- 
tent a child 
being horn 
allre, or to 
cause it to die 
alter its birth. 

Ditto .. 

Ditto ... 

i 

Ditto ... 

Ditto... 

[mprisooment o> 
either descrip- 
tion fo r 10 
years, or fine, 
or both. 

Ditto 

SIC 

Causlog death ol 
aqulekonbom 
child bjr an act 
amounting to 
culpable homi- 
cide 

Ditto ... 

Ditto ... 

Ditto... 

Ditto... 

oprlsonment ol 
cither descrip- 
tion for 10 
jears and fine. 

into. 


Sht. il.] B0HEDDLE3 2000 


1 

2 

S 

$ 

E 

0 

7 

6 

J 

Offence. 

Whether 
the police 
may arrest 
without 
warrant 

Whether a 
M arrant or 
li summons 
sball ordl* 
natUylsstle 
tn iho first 
Instanco 

WUether 
bilLib'e 
or not. 

Whether 
com* 
pouud- 
nblo or 
not. 

T’ubishment 
under th'4 Indian 
Penal Code. 

By what 
court 
triable. 


1 

If net la done 
with LnowbdRe 
that it is hVe]\ 
to cause death, 
bat without 
any iotention 
to caasQ death, 

; etc. 

May arresi 
nitheut 
warrant. 

Warrant. 

i 

Not 

Baihthlo 

Nft 

com- 

pound- 

able. 

IrapriKonin o n t 
of either des- 
cription for 10 
year*, or fine, 
or both. 

Court of 
ScssioU, 

801- 

A 

Caasms death 
by edsh or neg- 
ligeut act. 

Ditio ... 

Ditto ... 

Bailable 

Ditto. 

Imprisonntentof 
eitlier desorip* 
tiOD for 2 
years. Or ffoe, 
or both. 

Court of 
Session, 
Presidency 
Magistrate 
or 

Magistrate 
of the first 
clatB 

8C6 

Ahetmebt o( 

Buicido cost- 
muted hy a 
child, ot In* 
sane ordellrl' 

Ditto ... 

Ditto 

Not 

billable 

Oillo . 

Dealh or trans 
rortalion for 
life, or impri- 
eehiiient fnr 10 
years nod fine. 

Court of 
SesBion 


ous petsoa. or 
an Idiot, or a 
person intoxi > 
cated. 







800 ' 

Abetting the 
commUsloii of I 
suic.de. 1 

Ditto 

Ditto ... 

'Ditto.. 

Ditto .. 

Imprisonment of 
oitbet descrip- 
tion fnr 10 
years, and fine 

Ditto. 

307 

Attempt tomur* 
der. 

Dli(o . 

Ditto ... 

Ditto ■ 

Ditto 

Ditto 

Ditto, 


If such act cause 
hurt to any 
penoh. 

Ditto .. 

Ditto ... 

Ditto 

Ditto 

Transporlstl o ti 
for life or as 

Di'to 


Attempt by life 
convict 1 0 

murder, if hurt 
Is cdused. 

Ditto ... 

Ditto 

Ditto .. 

Ditto 

Death or as 

Ditto. 

008 

Attempt io com* 
mit Culpable 
homicide 

Ditto ... 

Ditto . 

Bailable 

Ditto 

Imprisonment of 
either descrip 
lion for 3 years, 
or fine, or 
both. 

Ditto. 


It such , aci 
cause hurt to 
any person. 

tJlUo . 

Ditto .. 

Ditto 

Ditto 

laiprlsontnent of 
either descrip- 
tion for 7 

or both 

Ditto. 



2070 TBE Code or ohiminal peoceddee (Scb, If, 


1 

a 

3 

J ‘ 

1 ® 

6 

7 

8 

Section. 

‘Ofiencp. 

Whether 
the police 
may arrest 
1 without 
warrant oi 
not. 

1 Whether a 
warrant or! 
a BummoDB Whetbe 
I shall ordi- , biuUh’r 
'narilyisaae, or not. 
^I>n the first 
‘ instance. 1 

Whetht 
r com- 
1 pound- 
able 01 
not. 

Punishment 
under the Indiai 
r Penal Code. 

By whst 

3 court tri- 
able. 

309 

Attempt to com- 
mit Euicido. 

Hay arres 
without 
warrant. 

t Warrant. 

Bailabk 

1 Not 

pound' 

able. 

Simple fnipti 
sonment for 1 
year, or fin< 
or both. 

- Presidency 

1 Slagistrate 

5 or Magis- 
trate of 
. the first or 
secood 
class. 

811 

Being a thug ... 

1 Ditto ... 

Ditto ... 

• Not 
bailable 

Ditto., 

. Transportation 
for life and 
fine. 

Court ol 
Session. 

Of the Causing of iLliieaftiage ; of I*‘juries to Unborn Children ; of the Exposure 
of Infants, and of the Coneerlment of Bitthe 

313 

J 

Causing mis- 
carriage. • 

Shall DOS 
arrest 
without 
warrant. 

Dit^ ... 

1 

Bailable 

Ditto ... 

Imprisonment ol 
either descrip- 
tion for 3 
years, or Roe, 
or both. ^ 

Court of 
Session' 

- 

If the womea 

1 bo quick with 

I child. 

Ditto ... 

t 

Ditto ... : 

Ditto... 

Ditto... 

Imprisonmeut of 
either descrip- 
tion for 7 years 
and fine. 

Ditto. 

313 

Causiog mis- 
carriage. with- 
out womau's 
consent. 

Ditto ... 

Ditto ... 

Not 

bailable. 

Ditto... 

Transportati on 
for Hie, or Im- 
prisonment of 
cither descrip- 
tion fo r 1 0 
years and fine. 

Ditto, 

1 

3U 

Death caused 
bj> an act done 
with .inteot to 
causomUcarri- 
ago. 

Ditto ... 

Ditto ... 

Ditto 

Ditto... 

Imprisonment of 
either descrip- 
tion for 10 
years and fioe. 

Ditto- 


It act done with* 
out women’ s 
consent 

DJtio ... 

Ditto ... 

Ditto... 

Ditto... 

Transportati o n 
for Me or as 
above. 

Ditto, 

315 

Act done with 
intent to pre. 
rent a child 
being born 
alite, or to 
cause it to die 
after its birth. 

Ditto ... 

Ditto ... 

i 

Ditto ... 

Ditto... 

fmpriBonment oi ! 
either descrip- 
tion fo r to 
years, or fine, 
or both. 

Ditto. 

3!C 

1 

Causlug death of 
a qoick unborn 
child bj an act 
amonnling to 
i culpable homi- 
cide. " • 

Ditto ... 

Ditto ... ; 

Ditto... 1 


Imprisonment or I 
cither descrip- 
tion for 10 
^ra and fine. 

)ltto. 
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1 

1 

^ 1 

, 4 J 

6 

6 

7 

8 : ' 

g 

OQence. 

th0iiolicol^^*”°^®'l 

■V • 

Whetherj 

Punishment 
under the Penal i 
Code, 1 

By what 
court trl^ 
able. 

& 

1 


1 

1 



317 

Esposore o! b 
child QDdef ]3 
years o( age b; 
parent or per- 
son having care 
oi it with 10 * 
tentlonolwboi 
Ij abindoning 

May 

arrest 

without 

warrant. 

Warrant 

Bailable 

Not : 
com- 
pound- 
able. 

Imprisonment ol 
either descrip- 
tion for 7 
years, or fine, 
or both. 

L Court of 
Session, 
Presidency 
Uag'strato 
or magis- 
trate of the 
first class, 

sie 

Cooeoalment ol 
birth by secret 
disposal of dead 
body. 

Ditto 

Ditto ... 

1 

Ditto... 

Ditto 

Imprisonment ol 
either deserip* 
tion for 3 
, years, or fine, 
tor both 

Ditto.* 

Of Dtirt 

333 1 

Volnnlarlly cau- 
sing hurt. 1 

Shall not i 
aecest 
without ' 
warrant. 

SummoDS 

Bailable ' 

Com- 
pound* 1 
able 

Imprisonment of 
either descrip- 
tion (or 1 year, 
or Hoe 0 i 
1,000 rupees, 
or both. 

Any 

Maglatratai 

i 

831 

Volant a 1 11 y 
causing hurt 
by dangerou a 
weapo n a or 
means. 

May arrest 
without 
warrant ' 

Ditto ... 

1 

Ditto... 

i 

1 

1 

1 

Com- 

poand* 

able 

permis- 
sion is 
gWen by 
the 
court 
before 
wbieh a 
proiscu- 
tion la 
pending. 
Ditto... 

Impiisonmsnt of 
either descrip- 
tion lor S years, 
or tine, or both. 

: Conrt of 

1 Session, 
Bresidenoy 
Magistrate 
or Magis- 
trate ol the 
first or 
second 
class. 

S25 

Volnn t a r n y 
caosing griev- 
ons hurt. 

Ditto ... 

Ditto ... 

Ditto... 

Imprisonment o! 
1 either descrip- 
tion tor 7 years 
and fine. 

Ditto. 

83Q 

Volu n t a t i I y 
cansing gtier- 
ous hurt b y 
dan ge ro n s 
weap ons or 
means. 

Ditto ... 

Ditto ... 

Not 

bailable. 

Not 

com- 

pound- 

able. 

Transportatl 0 n 
tor life, or im-j 
pcisoement ot ' 
either descrip- , 
tion for 1 0 
years and fine. 

Court of 
Session, 
Presidency 
Magistrate 

1 or Magts* 
trate eltbn 

1 first class. 


»Tbo words •• Of second •* haya b««n omUted by tbe Crimiqsl Pfoecdura (Amendaeot) 
Act, 1933 (XVIII ol 1933). 
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n Whether 

' I wacraat or' Whether 

\ a eummoDfi Whether com- 


Punishment I By what 


I hftlUh'e pound- under the Indian court ttl- 

^ nanlyieaoo or not able or Penal Code. able, 

I f i»,U,nc. I . 


SOD Attempt to com- ll«y arrest Warrant Bailable. Not Simple Imprl- Presidency 
mit Buicido, without com- eonment for I Jfagistrste 

. ' warrant. pound- year, or fine or Magts- 

ablo. or both. Irate ol 

tbe first or 
secood 
class. 

311 Being a thus ... Ditto ... Ditto Not Ditto.,. Transportation Court of 

aailabte for life and Session, 

fine. j_ 

Of the Causing of Sfi^earriage ; of h'jurits to Unborn Children', of the Exposure 
of Infants, and of the Coneertmenl of Birtf^ 

31U Causing m i 8- Shall oot Ditto ...Bailable Ditto... Imprisonment of 

carriage. • arrest j either desecip- Session, 

without I tioo lor 8 

warrant. . I years, or fine. 

' ■ or both, , 

If the wotnaa Ditto ... Ditto ... Ditto... Ditto... ImprJsoomeot o! DUta. 

bo quick with , either descrip- 

child. tloo for 7 years 

■ and fine. 

313 Causing mis- Ditto ... Ditto ... Not Ditto... Transportation Ditto, 

carriage with- bailable. foe Hie. or Im- 

out woman's prlsonment of 

consent. ' either descrip* 

tioD fo r 10 
years and fine. 


314 Death caused Ditto 
by an act done 
with .intent to 
cause mUcatri- 


Ditto ... Ditto Ditto... Imprisonment of Ditto- 
either desorlp- 
tioD for 10 
years and fine. 


If act dona with. Ditto ... Ditto ... Ditto... Ditto... Transportation Ditto, 
out women' a lo* “ 

consent ’ aboeo. 

Act done with Ditto Ditto ... Ditto... Ditto... In>priMnmcnt o. DtUo. 
Intent to pro- 
root ft child 

being born d'V;.' ” ' 

fttl.o, or to ' or both, 

canse it to die 1 

after its blrtb. . 

CausiDR death of Ditto ... Ditto ... Ditto... Ditto .. Imprisonment of Ditto, 
a quick unborn 

child by an act tion fo r 10 

amonnilDg to yeart an 

culpable boml- 
i tide 
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1 

’ -1 

3 

1 . 


6 

7 

8 r 



Whether 

[Whether a 

1 warrant or 


Whether 


By what 
court trl*. 
able. 

1 

, Oflcnce. 

) cat. 1 

^ la<itanca ^ 

1 

1 

under the Penal 
Code. 

' ' 1 

317 

Esposnre of a 
child uodec 12 
years of age bj 
parent or pec* 
son having care 
of It nlth in- 
tention of nhol 
ly abindonioo 

Hay 
, arrest 
without 
warrant. 

1 

i 

Wairaot 

Bailable 

Not 

pound- 

able. 

1 

1 Imprisonment of 
either deserip* 

1 tion for 7 
years, or fine, 
or both. 

.Court of 
' Session,' 
Presidency 
Magistrate 
or Magis- 
trate of the 
first clagv. 

ste 

Conceafinent. of 
birth by secret 
dieposal of dead 
body. 

1 Ditto ' 
\- ■ 

Ditto .. 

Ditto,.,' 

Ditto ... 

Impriaonment of 
either deeorip- 
tio n for 3 
years, or fine, 
Cor both. 

Ditto.* 


Of Burt 


Volnntaritycau- 
ting hurt. 

Shall not 
arrest 
without 
warrant. 

Sammons 

Bailable 

Com- 

pound* 

able. 

Imprisonment oi 
anher descrip- 
tion for 1 year, 
or fine o 1 
1,000 rupees, 
or both. 

Any 

Magistrats; 

Voln a t a t i 1 y 
caueiog hurt 
by dangerou e 
weapo n a or 
means. 

May arreat 
without 
warrant 

Ditto ... 

Ditto... 

Com- 
pound- 
able 
when 
permU- 
alou is 
given by 
the 
court 
before 
which a 
pruieou- 
tion ti 
pending. 

Imprisonment of 
either descrip- 
tion for 3 years, 
or fine, or both. 

Court of 
Session, 
Freeidenoy 
Magistrate 
or Magis- 
trate of the 
first or 
second 

Volun tartly 
causing gilcT- 
ons hurt. 

Ditto ... 

Ditto ... 

Ditto... 

Ditto... 

Imprleonment of 
either deeorip- 
tion for 7 years 
and fine. 

Ditto. 

Volu n t a r 11 y 
causing griev- 
ous hurt b y 

weep one or 

Ditto . . 

Ditto — 

Not 

bailable. 

Not 

pound. 

able. 

Tnnsportatt on 
fo r life, or im- 
prisoument of 
either descrip- 
tion for 1 0 
years and fine. 

Court of 
Session. 
Presidency 
Magistrate 
or Megis. 
trate of the 
fiiat claaa. 


*Tbe norda " or second ’* have bc«& omitted b^tbe Cilmiq\l Pfoccdore (tmeadment) 
Act, 1933 (XVltt oi 1933). 
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1 

S 

8 

1 

C 

6 

7 

8 



Whether 
the police 

Whether f 
warrant oi 
a summoni 

f Whetbe 

vvhethe 

i bom- 

c 

By whit 
r court trij 

d 

OffeOtSe. 


ihAl] ordi- 

' bailable 

pound- 

under the India 

1 


warrant oi 
not. 

narilyisatll 
b tbo first 

or hot. 

able or 
hot. 

Penal Code. 

able. 

CD 


in^ancA 




. 

327 

VolUn t ft V n y 

ATny atresi 

SVarMnit 

Kot 

Kot 

Imprisottirient c 

>f Court of 


musing buK tc 

wlthobt ' 


bailftble 

coni- 

either descrip- 

■ Bession, 
s Presidehey 


extort troperli 

watiant. 



pound- 

lion for lOyear 


or a Tfttuable 




able. 

and fine. 

itagi strata 


sedutUy, or to 






or Jlsgis- 


consiram to do 






traieoftbs 


ftDjtbiognhicb 
IS illegal or 
wbio h may 
fftcjliUte the 

eommlssioo of 

‘ 





first class. 


an opence. 







823 

Administer 1 n g 

Ditto 

Ditto ... 

Ditto,.* 

Ditto... 

Ditto 

bo'BTt of 


icunetilDS drufl 




i 

Scssiou. 


tvlth hUdnt to 
eauie hurt, <to. 







sag 

VoJud t n F M y 

Dltlo ... 

Ditto ... 

Ditto... 

DIUo.., 

, ^rsDsportation 

Ditto. 


causing gritf' 




for life, or im- 








prisoDXnent cf 



tort brofiettr oi 





either dcsorip* 








tion fo r 10 



seoatlt) , oe 
to censtrato 


•< 



years and line. 



to do anything 
which Is illegal, 
ot which may 
facilitate the 
' cnmtnission ol 


1 










1 


Ditto- 

830 


Ditto ... 

Ditto ... 

Ditto... 

1 Ditto... 

imprisonmeot of 





1 

eitbor deecrip- 


1 

extott conies- 
sion or Infor- 
mation, or to 
combe! restora- 
tion of property, 
etc. 


1 



tion for? years 
and fine 


331 

Ditto ... 

Ditto ... 


Ditto'... 

Imprisonment ofj 

Ditto. 


caasing grler- 



ballabio 


cither desetip- 1 
tion for 10 1 



extent con’es- 
sion or inform 
.allo&t or In 





years and fine 



eCmpcl rcstora 
tion 61 b ^0 * 








feHy eto. 








Voiuniarliy 
earning hort 
to deter pob> 
lie serrant 
from bis duty. 

iDllto ... 

Ditto. 

Dallahle 

Ditto... 

Imprisonment of ' 
either descrip- 

Court cf 
BckIco- 

‘feslJeory 






yMm, er S 

or both. 0 

l.clrtrsw 

t srsgis- 







sU e( Ih 

— 





1 

If! 

[r«te»«^- 


Sch. II.J 


'.•BCIIEDOLK 


2071 


1 

-1 

3 

1- ‘ -I 

i ^ 

6 

7 

a 1 ' 

1 

tDOence. 

Whether 
the police 

Whether aj 
warrantor! 

— 

Whether 

Punishment 
under the Penal 
Code. 

By what 
court tri.. 
able. 

m 


not. { 

1 instance ^ 

1 

f I 

] 


817 

1 Ezposare o{ a 
cbUd under 12 
years of age by 
parent or per- 
son haring care 
of it mth 10- 
tentionofrrhol 
ly abiodoning 

May 

arrest 

without 

rrarrant. 

Warrant 

Bailable 

Not 

com-. 

pound- 

able. 

Imprisonment of 
either descrip- 
tion for 7 

1 years, or fine, 

' or both. 

1 Court of 
Session^ 
'Presidency 
Uag>Btr«tO 

1 or Magis- 
Itrateof the 
first class. 

SIB 

Coocealment of 
birth by secret 
di*posal of dead 
body. 

Ditto ... 

- 

Ditto ... 

1 

Ditto ... 

Ditto.. 

Imprisonment of 
. either dererip- 
1 tlon for .3 
years, or fine, 
^or both. . 

Ditto.* 

1 • 


Of UhtI . 




Summons 

Bailable 

Com- 

Imprisonment ol 

Any 

sing hurt. 

arrest 

without 

warraot. 



pound- 

able. 

either descrlp* 
tlon lorl year, 
or fine of 
1,000 rupees, 
or both. 

Magistrate; 

Volant a r i 1 y 
causing hurt 
by dangerou a 
weapo D e or 
means. 

ifay arrest 
without 
warraot 

Ditto ... 

Ditto... 

Com- 

pound* 

able 

permis- 
eioa IB 
given by 
tbe 
court 
before 
which a 
prosecu- 
tion is 
pending. 

Imprisonment of 
either desetip. 
tion for 8 years, 
or tine, or both 

Coort of 
Session, 
Presidency 
Magistrate 
or Magis- 
trate of the 
first or 
second 
class. 

Volun t a r i I y 
causing griev- 
one hurt. 

Ditto ... 

Ditto ... 

Ditto... 

Ditto... 

Imprisonment oi 
either descrip- 
tion for 7 years 
and fine. 

Ditto. 

Volu D t a r i 1 y 
causing griev- 
ous hurt b y 
dangerous 
weep one or 

Ditto . 

Ditto ... 

Hot 

bailable. 

Hot 

com- 

pound- 

able. 

Transports tl o n 
for life, or im- 
prisonment of 
either descrip- 
tion for 1 0 
years and fine. 

Court of 
Bessioo, 
Presidency 
Magistrate 
or Magis- 
trate of tbe 
first class. 


*The vords " or MMind ” hare been omitted bf the CrlmiQ^I Prooodare (Amendaeot) 
Act, 1933 (XVni 011923). 
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• 1 

5 1 

= 1 

• 1 

' 1 

C 

7 

8 

I 

1 

Oflence. 


. 1 

VVhelhei 

Punishment 
under ibo Indiat 

1 enal Code. 

By whal 
court 
triable. 

& 

1 

nuL. 1 

1 

1 




333 

Volunlnrily 1 
causing griet- 
ous bait to 
deUc public 
fictcant front 
bis dbty. 

May arrest 
nithoiit 
warr.tnt. 

Wariant 

Not 

bHilable 

Not 

, pound- 
j able 

Imprisonment of 
either dcscrip 
tion of 10 
years and fine 

Court of 
Session 

331 

V 0 1 o n t anly 
caustug hurt 
on grace and 
sudden provo- 
cation, not in- 
tending tobnri 
any other than 
the person nbn 
gave the pro- 
Tocatioo. 

Shall hot 
arrest 
without 
warrant. 

Snmwionv 

Ballablo 

Com- 

pound' 

able. 

Imprisonment of 
either descrip- 
tion for 1 
month, or fine 
of 600 rupees, 
or both 

Magistrate 

ass I 

Canting gtier- 
ons hurt on 
. gra'e and end- 
' den ptoroca- 
lion, noi In* 
teodlcg t a 
hurt an; olner 
than the person 
y«bo gave the 
provocation. 

il*7 arrest 
without 
warrant 

Ditto ... 

Ditto 

Com- 
poapd* 
able 
tvbco 
permit* 
aioii 18 
given by 
the 

court ' 
before 
which 
the pro- 
secution 
u pend- 

Imprisonment of 
eiibcr descrip- 
tion for 4 
years, or fine 
of 3,000 rupees 
or both. 

Court of 
Session, 
Presidency 
Magutrsto 
or 

Magistrate 
of thb 
first or 
seenrld 
class. 

33G 

Doing any act 
which endan- 
gers human 
life or the per- 
sonal safety of 
otbets. 

Ditto 

tiitlo . 

Ditto 

Not 

Imprisonment of 
either desetip 
tion for 3 
months, or fine 
of 350 rupeev, 
or boih. 

Any 

5f3gistrate. 

337 

Causing hurt bv 
an ict which 
endangers hu- 
man life, etc. 

Ditto 

Ditto 

Ditto 

Cotn* 

able 

permit* 

given 
by the 
cost! 

secniion 

ing 

Imprisonment of 
either desorfp- 
tinn for C 
manths.or fine 
of 600 rupees, 
or both 

Presidency 

Magistrate 

Magistrate 
of the 
fir>t or 
second 
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THE CODE OF CRIMINAL PROCEDURE 


LScli.II.- 


wv .u Whether a I 
Whether J 

.thep.l.je 

I withont L..n-i„uJ 

iathifirsti 

I lastawce 


Causing griev- 
ous hnrt by an 
act which en- 
dangers hu- 
man life, etc. 


May arrest 

WllhOQt 

warrant. 


IWhetfaerj 
I bailable 
or not 


pound- 
able or 
not, - 


Punishment 
junder the Indian 
Penal Code 


Com- 
ponnd- 
able 
when 
ponnis 
eion Is 
giren 
by the 
court 
before 
which 
Itho pro 
|seeuiioo 
is pend 


ing. 


Imprisonm e n t 
of either des- 
cription for 3 
years, or fine 
of 1,000 Bn- 
pees, or both. 


By what 
court 
triable- 


Presidencr 

or 

Magistrate 
of tba 
first or 


Of wrongful lt*itraint and Wrongful Confinement. 


Wrongfnlly res- 
training any 
person. 

ilay arrest 
without 
warrant. 

Summons 

Bailable. 

Wrongfally con 
fining any pei- 
eon. 

Ditto ... 

Ditto ... 

Ditto... 

W T o n g f nlly 
canfinlng for 
three or more 
days. 

Ditto ... 

Ditto ... 

Ditto... 

Wren g f a 1 I y 
confining for 
ten or raoro 

d»ji 

Ditto ... 

Ditto ... 

Ditto... 


pound- 

able. 


Com- 
ponnd- 
able 
when 
permis- 
sion fa 
given 
by tbe 
court 
before 

which 
tbe pro- 
•eention 
It pend- 
ing. 

Ifot 

com- 

pound- 

able. 


Simple Itnprb 

sonment for 1 
month, or fine 
of (DO rupees; 
or both, 

Iropriionment of 
either de$cri^ ‘ 
tloo foflyeof. , 
or fine of 1,000 


TmprUonm e c t 
of either des- 
crlptlou for 3 
years, or f*"* 
or both, 


Imprisonm e n I 
of either <!«• 
criFtloo for S 
years and fine 


Any 

Uaglitrato 


Preetdeuey 

UagUtrste 

or 

Uaglitrate 

of tbe . 
first or 

clsis- 

Ditto. 


Coortef 

SesiioD, 

,pr«ald«oey 

U,gi*trst-* 
of Ike 
flrvl or 
•roood 
clys • 
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1 

s 1 

‘ 1 

‘ 1 

C 

1 ’ 

1 “ 

Section. 

1 

Oflenee. 

Wbelhee |W»i«‘ber 

1 in8t»n<-<‘. 1 

. 1 

1 

^^'hetbcr 

uuu 

1 

Punishment 
Under iho Indiai 

1 enal Code. 

By whnl 
court 
tri.able. 

S33 

Volu n in »ily 
causing griev- 
ous halt to 
detec public 
servaut from 
hla Uut;, 

tfay arrest 
filtboiit 
warMbt. 

Wnriant 

1 

Not 

tHilable j 

1 

1 

Not 

pound* 

able 

Imprisonment of 
eitbcc dc&crip 
tion of 10 
years and fine 

Court of 
Session. 

S3t 

Volantkrlly 
caasmg hurt 
on grare and 
sudden proro- 
eation, cot in 
tendiog to hurt 
any other than 
the penoa nho 
gave the pro- 
vocation. 

Shall boi 

TfUhout 

warrant. 

Summons 

Bailable 

pound. ! 
able. ' 

Imprisonment of 
either deserip- 
lion for 1 
month, or Ane 
of 600 rupees, 
or both. 

Any 

Magistr.ate 

835 

CaosiDg grief- 
ous hurt on 
, gra<e and sud- 
' deo ptotoe.v 
lion, nol In- 
teodlng 1 0 

hurt any other 
than tbe person 
tfho gave the 
profocalioD. 

i£»y arrctl 
without 
warrant. 

Ditto ... 

Ditto . 

Com- 

Tblf 

when 
permis- 
sion is 
given by 
the 

court ' 

before 

which 

seention 
15 pebd 

Impri«onment of 
either descrip- 
tion for i 
years, or Bus 
of 9,000 rupees 
or both. 

Coort of 
Session, 
Prosidenoy 
Klaglitriito 
or 

Uagistrate 
ol thb 
first or 
seenrid 
class. 

320 

Doing any act 
which endan- 
gers human 
life oc the per- 
sonal safety of 
othets. 

Ditto ... 

t^itlo .. 

Ditto 

Mot 

pound- 

abio. 

Imprisonment of 
either desciip 
tion for 3 
months, or fine 
of 260 rupees, 
or both. 

Any 

Magistrate. 

337 

Causing hurt bv 
an act which 
endangers hu- 
man life, etc. 

Ditto 

Ditto .. 

Ditto ! 

Coln- 

(he pro 

•eeutioD 

ins 

Imprisonment of 
either descrip- 
1 linn for G 

1 raantba.orfine 
; of 600 rupees, 
or both 

Presidency 

tiagistrate 

Magistrate 
of the 
fir<t or 
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tHE CODE 6p CI^MlflAL PBOCEDURE 


8 4 5 fc 7 

wuaiIiaI Whether a ' 

ffpdi« Whether 

oirty arrest * Panishmont 

without ordl- b.iilab?a pound* under the Indian 

warrant or not. able or Tonal Code, 

ornot. not 

instnnco. 


854 AesaulUrnsoof May Warrant Railabla Not Tmprieonmentof * 1 
criminal force arrest Com- eilher descrip- ,J 

Ivonian withoiit pound- lion for 2 years, I 

with intent to warrant ab'o. or fine, or both. t 

outrage her ■ 

modesty: 

355 AssaulUr erimi- Shall not Sammons Ditto... Coni- 

nal force arrest pjond- 

with intent to without ablo 

dishonour a warrant 
person other 
wise than on 
grave and sud- 
den proToca- 
tion, 

S5C Assault or crlmi- May arrest Warrant Not Not 
nal force In without bailable corn- 

attempt to com warrant. pound- 

znit theft of 
propetey worn 
or carried by a 
person. 


857 Assault or iise of Ditto ... 
ciimtnal force 
. in attempt 
wconkfally to 
conilno a per- 
son. 


858 Assanltornseof Shall not 
criminal force arrest 
' on graie and withoiit 
snddetl provo- wdrraot, 
cation. 


Ditto ... Bailable. Ootn- Imprisolimecto! Diticl. 

pound- eitber descrlp* 

able tion for I year, 

when' or fine b! f.ODO 

permis- rupees, br Doth 

Sion is 
given 
by the 

before 
which 
the pro- 
secDtlon 
Is pend 
log. 

Summons Ditto... Com^. Simple imprison- Ditto- 
ponnd- ineot , for 1 
I able mootb. or fide 

I ^ bf SOO rupees; 

or both 


Of Kidnanp'inij. Abduclion, SJdvtru and Forttd iMboaf, 

36^ Kidnapping ... «tresi Warrant, bailable. Not ImprUonmehtd loariei 
without com- either drrerip- SeBsiot'. 

warrant. pound- tion fob 7 years, P'bBjd*”*! 

able. and fln6. 


Sell. II.] 


schedules 


?07b 


1 

2 • 

1 3 

1 * 

1 ‘ 

1 ' 

1 

1 = • 



Whether 

iWhetber ai 






the police 

{warrant orj 

Whethei 





may arrest 

I'a lummonslwbelhci 




c 

OSenee. 

mthout 

shall ordi 'baiUble 

pound- 

under the ludiai 


S 


irarrant oi 

' nanlyi«sneJor not 

able 01 

Feral Code 

triable. 

a 



in the first 

not 


m 



linstance 

1 




815 

Ileerinp a n t 

1 

Shall not 

Summons 

1 Bailable 

Not 

Imprisonm e n t 




arrest 




oi either des 



wronglul con 

without 



pound- 

ciiption for 2 



fi n e m e ti t , 

warrant 



able 

years, in sddi- 



LnovMng ibat 





tion to impri' 








sonment under 



been i«sued for 





any other fee* 



bis lUerUion 





liou 









class . 

34C 

Wrongful eon- 

Hay arrest 

Ditto ... 

Ditto ... 

Com- 

Ditto ... 

Ditto. 


flnetient in 

without 



pound 


Ecerel. 

warrant. 



able 

when 

permis- 

SlOD IS 








giren 
by tbe 








court 

before 








which 
the pro- 
secution 








IS pend- 



947 



Ditto ... 

Ditto... 


Tmprisonroentof 

Ditto. 





com. 

cither deserip 



tbo purpose of 




pound- 

tion for 8 years, 



extorting pro- 
1 petty or eon- 
1 strelnlng to an 




able. 

Ditto , . 

Court of 


Wrongful con- 

Ditto . . 

Ditto ... 

Ditto... 

Ditto... 








Session, 


the purpose of 






Presidency 


extorting con- 






Magistrate 








or hlsgls- 








^rate of the 


of compelling a 
restoration of 

1 





first class. 


property, eto. 








Of Criminal Force and Auault. 


Assault or use of 
cnminal force 
otherwise than 
on grave pro- 
vocation. 

Shall not 
arrest 
without 
warrant. 

Summons 

Bailable. 

Com- 

*ablef 

Imprisonment ol 
either descrip- 
tion (or 3 
months, or fine 
of 500 rupees. 

Any 

tIagUtrate, 

Assault or use of 
criminal force 
to deter a pub- 
lic servant from 
dlschargo of 
his duty. 

May arres' 
without 
warrant. 

Warrant 

Ditto... 

Not 

pound 

able 

(mprlsenmentol 
-either descrip- 
tion for 3 years, 
or fine, or both 

Presidency 
Magistrate 
or Magis- 
trate of (he 
first or 
second 
class. 
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scSedOLes 


20?7 


1 

2 t 

3 

‘ 1 

6 

6 

7 

8 

(£ 

Ollacee ' 

Whether ’ 
he Police ^ 
nay arrest 
without 
tarrant O'", 
not 1 

kVheihec a 
warrant or] 
i summons 
ihail ordi 
larily is«ue 
n the Brsk 
instance. 

Whether 

bailable 

Whether 
' com- 
pound- 
able op 
not 

1 Puoi'bment 
under the Indian 
I enal Code. 

By what 
' Court 
triable. 

364 

Kidnapping ot 
abducting in 
order to 
murder. 

May arrest 
without 
warrant 

Warrant 

Not 

bailable 

1 

1 

Not 

pound- 

able. 

Transportat io n 
for life, or 
rigorous impri- 
sonment for TO 
years and fine 

1 Court of 

1 Session. 

365 

Kidnapping ot 
aMoCtioc trlth 
intent secretlj 
and vrrong- 

fullp to conBoe 
a perion. 

Ditto . 

Ditto ... 

Ditto .1 

i 

Ditto.. 

finprisoumentof 
either descrip- 
tion for 7 years 
and fine. 

Court of 
Session, 
I’residency 
Mogistrata 

I or Magis- 
trate pf the 
6t(t class. 

366 

Kidnapping ot 
abdnetiiiE a 
iToman to com- 
pel bet mar- 
riage or to cause 
her dcBletnent, 
eto. 

Ditto .. 

Ditto . 

Ditto... 

1 Ditto . 

' Imprisnsmentof 
eitbsr descrip 

1 lion for 10 
years and fine. 

Court of 
Bctsion, 

866- 

A 

Procuration of 
mioot girl. 

Ditto ... 

Ditto 

Ditto... 

Ditto 

1 

Ditto 

Ditto. 

366 

B 

Impottatioa of 
girl from 
foreign country. 

Dlttii ... 

Ditto ... 

Ditto... 

Ditto... 

Ditto 

i 

Ditto. 

367 

Kidnapping ot 
abducting In 
order to subject 
a person to 
gne'ous hurt, 
slaTety, etc. 

Ditto ... 

Ditto ... 

Ditto. 

Ditto 

Ditto 

Ditt 0. 

S68 

Concealing or 
keeping in con- 
Bneinent a 

kidnapped per- 
SOi^. 

Ditto ... 

Ditto ... 

Ditto 

Di^o... 

Punishment for 
kidnapping or 
abduction. 

Court of 

1 Session, 

1 Presidency 

1 Uagistrate 
or Magis- 
(late of the 
first class. 

860 

1 Kidnapping ot 
abducting a 
child iMib In- 
tent to take 
property from 
the person of 
such child. 

Ditto ... 

OHIO . 

Ditto... 

DUlo... 

ImprUonmeul of 
either descrip- 
tion for 7 years 
and fine. 

Ditto. 




Section. 


SOSO' tHE oobii ot ciitsiiNAL piiocfconnE • [Soil. ir. 


2 

3 

i 

• 6 

6 

7 


OSenee. 

Whether 
the Ppllcc 
rni'y arrest 
without 
warrant 
or not 

Whetbec a 
warrant oi 
3 eammonf 
shall ordi 
•lariljlSSQl 
in the first 
inatanee 

Whelhei 
Datlable 
or uot 

VYbethe 
com- 
pound 
able or 
not. 

Punishment 
inder the India 
' Pena] Code 

By what 

t ourt' 
trisUe. 

Potting nt at- 
(ecnpciog to 
put m fcAt of 
injury, in order 
to commit ex- 
tprtioo. 

Shall not 
arrest 
without 
warrant 

Warrant 

Dailtble 

Not 

com- 

pound- 

able 

Impiiionment c 
either dcsciip- 
tiou for 2 
years, or fine, 
oc both. 

Ditto 

Extortion hy 

putting a por- 
BOQ ia fe-ir of 
death or griee- 
• ous huft. 

Shall not 
arrest 
without 
warrant. 

Wrrrant. 

Not 

bailable 

Not 

com- 

pound- 

able. 

Imp-isonmentof 
either descrip- 
tion for 10 
years apd fine. 

Cout^ of 
Session 

Putting or 
attempting to 
pot .a person 
n f e a I of 
death or gtier- 
■ 0 U 1 hurt in 
ocdet to com- 
lait eztoitioa 

Citto ... 

Dtto ... 

Ditto... 

Ditto... 

ImprljSaDmeDt of 
either desorip- 
tioa for 7 years 
ani^ fine 

Ditto. 

Estortioo by 

threat of ac- 
cusation of an 
ofienee punish- 
able with 
death, ttaos- 
portatioo lor 
life, or impti- 
Booment for 1( 
years 

Ditto ... 

Ditto ... 

Bailable 

Ditto... 

Imprisonment of 
either descrip- 
tion for 10 
years and fine. 

Ditto. 

If the oilence 
threatened bo 
an unnatural 
ofienee. 

Ditto ... 

Ditto 

Ditto ... 

Ditto ... 

rransportat lo n 
foe life. 

Ditto. 

Putting a parson 
in fear of ao- 
ensatioa o 

ofionce punish 
able with 
death, trans 
porlation for 
hie, or with 
imprisonmen ( 
far ]() years, 
in 0 r d e r to 
commit ex- 
tortion. 

Ditto .... 

Ditto .. 

Ditto ... 

Ditto ... 

rmpeisonment of 
eiihcr desenp- 

tion_ for 10 

je,^rs and fine. 

Ditto. 

If the oQeuce be 
an unnatural 
offence 

Ditto ... 

Ditto ... 

Ditto... 

> l((0 ... 

Transports 
tion for life. 

Ditto. 
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Sch. It] - 


I 

1 2 

3 

POi 


B9 


nj 



Whether 




■jjllljH 


_o 

£ 

O&enco. 1 

maj arrest 

1 mthont 
warrant or 

1 not. 

[shall otdi‘ 
joarll; lesne 
[in the first 
! instance 

■ 

pound 

1 able oT 
not. 

under the lodun 
Penal Code, j 

1 Court 
triable. 

1 


CHAPTER XVn.-OPPENOES AGAINST PROPERTY. 
Of Thtft. 


Theft 

May arrest 

Warrant 

Not 

Not 

Imprisonment o 



wilhoot 


bailable 

com- 

eitboT dssenp- 

Magistrate 


warrant 



pound- 

tion for 3 





able. 

years, or fine, 
or both. 



Ditto ... 

Ditto ... 

Ditto... 

Ditto... 

Imprisonment o 

Ditto 

log, tent or 





either desetip- 


vessel. 





tion for 7 years 
and fine. 


Thelt hy clerk 
ot servant of 
prop e r ( 7 fo 
possession of 
master or em- 
ployer. 

Ditto ... 

Ditto ... 

Ditto... 

Ditto... 

Ditto 

Court et 
Sessloni 
Frasldeney 
Magistrate 
ot MsgU- 
trate of 
the first 
ot second 








clsia. 

Thelt, prepaia- 

Ditto ... 

Ditto .. 

Ditto 

Ditto .. 

Rigorous impri- 

Court of 

tion having 





sonmeni for 10 

Session, 

been made (or 





years and 

Presidency 

causing death, 





fine 

MsRietrate 

DC bust, ot 






or Magis- 

restraint, or 






.rate of the 

fear of death. 






first 

ot of hurt, or 
ot restraint. In 
order to the 






class. 

eoniinittiag of 
such theft, or 







to teilitsts alter 
committiog it. 







ot to retaining 







property taken 

by it. 








Of Ealwiion. 



Shall not 

Warrant 

Bailable 

Not 

Imprisonment of 

Coort of 


arrest 



com- 

either descrip- 

Session. 


without 



pound- 

tion for 3 

FfesidencT 


warrant. 



able. 

years, or fine. 

aisatstrate 






or both. 















first or 









1 
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iSoh. II. 



Whether 

Whether com l*UDishmeat By what 
bellable pound- under the Peaal court tri- 
or not. Able or Code. able, 

not. 


Belonging to a May arrest Warrant Not Not Transportation Court of 

gang of persona without bailable, com- forlife.orrigor- Sessiou. 

associated for warrant. pound- ous imprison- 

the purpose of able. ment for 10 

habitually , years and fine, 

commit ting ' 


tOl Belonging to a Ditto 
wandering of 
. persons associ- 
ated for the 
pnrpose of 
hahi t u a 1 1 y 
commit t i n g 
thelts. 

103 Being one oi five Ditto 
or raore persons 
assembled for 
the purpose of 
'oornmit tine 


riUo... Ditto... Rigorous Impri- Court of 
sonment for ^ Bession, 
years and fins. Preeidaoey 
ilagistists 
or Msgis- 
trate of Iho 
grst elfsa. 


0/ Criminal Misappropriation of Property 


4C3 Dishonest mis- Shall not 
Bppropriatio n arrest 
of moveable without 
property, or warrant., 
converting it to 
one's own use. 


101 Dishonest mis- Ditto ... 
approprivti o n 
of property 
knowing that 
it was In posses- 
sion of a deceas * 
ed person at 
hie death, and 
that it has not 
since been in 
the possession 
of any person ' i 

legally entitled I 

to it. 


Warrant. Bailable com- Imprisonment of inyMsgls* 
pound- either descrip- trate. 

able. tion forSyears 

when or fine, or both. 

, peimis- 

SiOD is 
given by 
the 
Court 
before 
which 
tbe pro- 
seentioD 
is pend- 

Dilto... Ditto... Not imprisonment of Cour‘ of 
com- either descrip - 1 BeMloo. 
pound- tion for 3 years 
, %b,e. and fine. 



Sell. It.] souEbotfes , 2(gl 


>1 

2 1 

3 

1 1 5 

G 

1 ’ 

i s 

CO 

Offence. 

Whether 
. the police 
maj ftriest 

I wamnt or 

;Whetbei ai 
warrant nt 
a sutomons Whether 
shall oidi-lbailahle 
nanly»^s\ia[oe not 
m (he firetj 
instance. ( 

Whether 

not 1 

Punishment 
under the Indian 
Penal Coie 

1 

1 

1 By what 

1 triable. 


Of Po'-bery and Daeoity 


392 ] 

Jobbery ... Hay arrest 

without 
{ wartsLt. 

1 

1 

Watrint 1 

Mot 

bailahl e 

Mot i 

pound 

able 

tgoroua impri- 
soament for 1C 
yeirs und floe 

(lourt of 
Session, 
Presideocy 
Ifagistrate 
or Magis- 
trate of the 
Srit class. 


It coiDQX’tted 
on tne high I 
way between | 
euntet and' 
eUDtise, 1 

Ditto .. 

Ditto . 

DiKo.. 

Ditto...: 

Rigorous impri- 
loiraent for 14 
yeirs and flne. 

Ditto. 

893 . 

1 

Attempt to com- 
nit nbbery. | 

Ditto . 

Ditto .. 

Ditto.. 

Ditto 

Rigorous impn- 
sonment for 7 
jears and floe 

Ditto. 

894 : 

Pectoa Voluntari- 
ly eiuiioj' hurt 
in committiog 
or attempting 
to commit rob- 
bery, Of any 
other person 
jointly con- 
cerned m iuefa 
robbery. 

Ditto 

Ditto ■ 

Ditto 

Ditto 

T ra D a p orta- 
tion for lifo, or 
rigorous impri- 
sonment for <0 
years and fine. 

Ditto. 

395 

D-ieoity 

Diito . . 

Ditto 

Ditto 

Ditto 

Ditto 

Court of 
Session. 

396 

U u r do r la 
daeoity 

Ditto 

Ditto . 

1 

i 

Ditto 

Ditto 

Death, transport 
atioo for iife, 
or rigorous im 
prisonmentfor 
10 years and 
flne. 

^ourt of 
Session 

897 

Robbery or 
daeoity, with 
attempt to 
cause death or 
gtieroua hurt 

Ditto . 

Diito 

Ditto ... 

loitto 

Ditto . 

Rigorous impri 
soament for 
not less than 

7 years i 

Ditto. 

398 

Attempt to com- 
mit robbery or 
daeoity when 
armed with 
deadly weapon 

Ditto 1 

1 Ditto . 

1 Ditto 

1 j 

IduIo 

1 

litto . . 

Ditto 

Ditto. 

399 

Making prepara- 
tion to com 
mlt daeoity. 



iQilto . 

Ditto 

1 Clgorons impri 
•onment for 10 

1 years aod fine. 

^ Ditto. 

1 
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ISch, It. 



Of Cheating. 


Siiall not Warrant. [Bailable Com- Imprisonment olj fresjwocj' 

arrest 1 pound- either desetip- SlagiBtrate 

without I ablewhen tion for 1 year, or Wagw 

warrant. I permis- or fine or both trats et 


ablewhen tion for 1 year, or blag’*' 
permis- or fine or both trats of 
Bion IS 

gtren by otsecoad 

the 
Court 
before 
which 

/ the pro- 

KCUtlOD 
15 pend- 
ing. 

418 Cheating a person Ditto ... Ditto ... Ditto... Ditto... Imprisonment of Court o * 

whose interest ‘ either descrip- *,j«r)C7 

t h c oflender tioo for 3 years 

cither by law irate^of 

or by legal con- 

trat, to protpcP orseM'"^ 


419 Cheating by per- May arrest Ditto ... I Ditto... I Ditto... I Ditto 
'Bonation. I without 
I wa rr a nt 
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1 

“ 1 

I 3 1 

r 1 

6 

6 

7 

! ® 

_o 

(S 

Ofiencp 

1 

1 Whether I 

1 the police * 
m^y arrest ' 
vithout f 
WArrsnt or 

Whether a 
warrant or 
a sunimoQa 
ahall ordi* I 
nnillyjsatle 
In the firit' 
instance. 1 

WiUther 

1 bailabte 
or not 

Whether 

pound- 
able or 
not. 

Punishment 
under the Indian 
Penal Code. 

By what 
court til- 
able. 


l£ by cletk or per- 
son employed 
deceased. 

Shall Bot 
arrest 
rvithoat 
wartant. 

1 

1 Warrant. 

1 

1 

Bailable 

Not 

Com- 

pound 

able. 

Imprisonment of 
(liber desenp 
tion (or 7 years 
and doe. 

Court ol 

Presidency 
IMagistrata 
or Magis- 
trate of the 
prst or se> 
Icond class. 


O! Crtminat lireaeh of Trust 


40G 

Criminal breach 

May arrest 

iWarraot. 

Not bail-: 

Not 

Imiirisunment o 1 

Court of 


o( trust. 

without 


able 


either dcserip- 

Session, 



warrant. 



puUD d 

tlon for S years, 

Preiidencr 






able 

or fine, or both 

Magistrate 
or Magis- 
trate oftha 

1 







first or 
second 
class. 

107 

Crim Dal breach 

Ditto 

Ditto 


Ditto 

ImpMSODiDent of 

Court 0 1 


of trust by a 





either desenp. 

Session, 

Presideoer 


earner, wbar- 





non tor 7 years 


finger, etc. 





and fine. 

Magistrate 







or Magis- 
trate ol 
the first 










108 

Criminal breach 

Ditto 

Ditto ... ' 

Ditto .. 

Ditto... 

Ditto 

Court 0 f 


of trust by a 






Session, 


clerk or eerrant 






Presidency 

Magistrate 








or M igis 








irate of the 


1 






first or 
second 

409 

Criminal breach ^ 

Ditto .. 

Ditto ... 

Ditto . 

Ditto... 

Transportation (or 

Court o ( 


o 1 trust b y ' 





life, or impn 

Session, 


public servant 





sonmo 0 t of 

Presidency 


or by banker, 





either desenp- 

Magistrate 


merchant or 





lion (or 10 

or Megis- 


agent, etc. 





years and fine. 

truta of 








class. 

iTT 

Di 




n — 




11 lU LB 



- 


.. *... 







both I 

or Msgis- 








trale of 



1 




1 
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Whether s 

Whether Iw&tratit tn Whether Whether 

the Foti< SQmmoov baiUble rom* rnnishment what 

may errest ehall ordi or not. pound- under the ludlin Court 
without loitril} Issue Ablo or Penal Code. triable, 

warrant nr in the first not. 

not. I insUnce. 


Bhall not Summons. BaiUble Corn- 
arrest ' pound- 

without able 

warrant when 


Imprisonment ot Any 
either desetip- hlagistrate 
tioD for S 
months, or fine, 
or both 


437 Mischief, and Ditto ... Warrant. Ditto- Ditto ... Imprisonment of Presldeaey 
thereby cans- either descrip- Msgistrite 

Ing damage to tlon fo' S years, orMsgis* 

the amount of or fine, or tratsoltlie 

60 rupees or both. first or 

upwards, second 

class 


428 Uisebief, by hl.yartest Ditto .. Ditto... Not 
hilliiig, poison- without I com- 
ing, maiming, warrant. I pound- 
er rendering j able 


whatever may 
he its value, 
or any other 
animal of the 
value of 60 
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1 

’ 1 


i. 

1 E 

1 “ 

1 

8 

1 

i 

0£f?nee j 

“’iYhether 
the police 
mav arrea' 
nnhout 
wattant or 

Whether a 
warrant or 
isnmmons 
<hal) ordi 
nanlj i«sae 
in the first 

1 Instance 1 

Whether 

bailable 

Whether 

pound- 
able or 

Punishment 
under the Indian 
Penal Code. 

By what 
court tri- 
able. 

420 

Cheating and] 
thereby disho- j 
nestly inducing 
delictTy oi pro 1 
petty or rhe) 
making, alter- 
ation, or des 
ttnotion of a 
valuable secu- 
iity. 

Miy arreet 
, without 
watrant , 

Warrant. 

Biitable 

i 

Com- 

able 1 
when 1 
penn's ' 
Sion IS 
giren 
by the 
coorl 
before 
; which 
the pro 
secuti«n 
1$ pend 
me 

Imprisonm e n t 
of either des- 
cription for 7 
years, and fine 

Coutt of 

I Session, 
PresidoncT 
M-igistrate 

1 Magistrate 
of the 
; first 
cliss 


of Fraudulent Deeds and Disputtton of Propertij, 


431 

Praudulent rcino- 1 
Tal Or conceal- 
ment of proper 
ty. etc , to pre- 
vent distriDU- 
tiOQ among 
creditors. 

Shall not 
acest 
without 
warrant. 1 

1 

Ditto } 

Warrant 

1 

DaiUUe 

Not 

com- 

pound 

able. 

Imptisonrnenl of 
either dcsenp. 
tion for 3 years, 
or fine, or both. 

Prsideney 
Magistrate 
or Msgii* 
trats o{ 
the first 
or second 
class. 

423 

Fraudulently pre 
venting from 
being made 
available for 
bie creditors a 
debt or demand 
due to t b 0 
eflender. ' 

1 

Dilto ... 

1 

Ditto . 

Ditto . 

Ditto 

Ditto 

433 

Praudnlent ese- 
cution of deed 
of translei con- 
taining a false 
statement of 
coDSidciation ' 

Pnto 

Ditto 1 

1 

Ditto 

^ Ditto 

Ditto 

j 

Ditto. 

421 

Frandulent r e - 

cealment of pro 
perly, of him- 
self, or any 
other person, or 
assistiog in the 
doing thereof, oi 
dishonestly re- 
leasing any de- 
mand or claim 
to which ho IS 
— entitled 

Ditto 

1 Ditto ■ 

Ditto 

1 

Ditto... 

Ditto 

Ditto. 



THE CODE pF CBIMIHAL PRCCEDUKE 


2 

3 

4 

5 

' OSence. 

Whether 
the police 
ra.ay arrest 
WitbOQl 
warrant or 
not 

Whether a 
warrant or 
a summons 
sb»]l ordl- 
inrity issue 
n the first 

Whether 
bailable 
or not. 


^35 Tkliechief fire Miif arrest Warrant. Bailable, Not 
or esplcaire miboui - com- 

substance! nitb warrant pound 

intent to cause able, 

d a m a g e to 
. amount of 

} ICO rupees or •< 

upwards, or. ‘ 

in case of 
agricultural 
produce, 10 
rupees or up- 
wards 

436 Misefaief br fire Ditto ... Ditto .. Not Ditto. 

of expto^iie bailable 

lubslance with 

Inteut to des- 

troj a bouse, 

eto 

437 Mischief with Ditto ... Ditto ... Ditto... Ditto. 

intent to des- 
troj or make 
unsafe a deck- I 

ed ressel or a 
ressel of SO 
tops bprden. 

4SS The mischief Ditto ... Ditto ... Ditto... Ditto, 

described 1 n 
the last section 
when com- 
mitted by fire 
or any explo- 
sive substance 

439 Hunniog vessel Ditto ... Ditto ... Ditto... Ditto., 

ashore with i 


Punishment By what 
nder the Indian court tii- 
Penal Code. able 


Iroprisonmeutof Court of 
either descrip- Session, 
tioD for 7 years Presidenry 
and fine. Magistrate 

or filaRis- 
srate of tbe 
first class. 


Transportatici Court of 
for life, or jni' Session, 
prisDument of 
ritber desenp' 
tion for 10 
years and fine. 

Imprisonment of Ditto, 
either desenp* 
tioD for 10 
years, and fine. 


Transportatl o n 
for life, or im- 
prisooment of 
either descrip- 
tion for 10 

years and fine. 

. Imprisonment of 
either descrip- 
tion for lO 
years, and fine. 


440 Mischief com- 
mitted after 
pre paratlon 
made for caus- 
ing death, or 
bnet^ etc. 


Ditto ... Ditio ... Ditto M. {Ditto ... 


Of Criminal Trt^pass- 



rr7.4. 

May arrest 

Summons 

tSailabie 


pass 


without 

warrant. 

1 

1 

! 

-1 

1 pound- 
able. 


Imprisonment 
of either des- 
cription for 5 ' 
years and fine. 1 


tion for 3 1 
mouths, or fine 
of hOO rupees 
DC both. 
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9 

3 

4 

6 



8 

Section. 

Offence 

Whether 
the police 
may arrrst 
without 
warrant 
or 1. 01. 

tS’betbcr a 
warrant or 
a summons 
shall ordi- 
narily issne 
n the first 
instance. 

Whether 
bailable 
or not. 

Whether 
com- 
ponnd* 
able or 
not 

Punishment 
under tbs Indian 
Penal Code. 

By what 
rourt 
triable. 

130 

Uiscblef by 

causing dimi- 
nution o( sup- 
ply of water 
for agricultu- 
ral purposes, 
etc. 

May arrest 
without 
warrant. 

Warrant. 

Bailable 

Com- 
ponnd- 
abla 
when 
permis- 
sion is 
gitsn 
by lbs 
court 
before 
which 
the 
prose 
eution 1i 
pending 

Imprisonment o 
either descrip- 
tion for 5 yearn 
or fine, or 
both 

Court of 
Session, 
Presidrney 
Magistrate 
or Magis- 
trate of 
the first 
DC second 
class. 

iSl 

Mltcblei by in- 
jury to publiQ 
rood, bridge, 
navigable tlret 
or n a y Igable 
cbannel and 
tenderiog 1 t 
impassable or 
less safe for 
trarelliog or 
conve ying 
property 

Ditto ... 

Ditto — 

Ditto... 

Hot 

^Me. 

Ditto ... 

Ditto. 

. 

433 

Misebicf b y 

causing inun 
dation or ob- 
struction to 
public drain- 
age, attended 
with damage 

tlay nrresl 
nitbout 
warrant. 

Ditto ... 

Ditto ... 

Ditto .. 

Ditto 

Ditto 

433 

&t i B 0 b 1 e f by 
destroyiog or 
moving or 
rendering less 
useful a light- 
bouse or eea- 
tnark. or by 
exhibiting 
false lights 

Ditto . . 

Ditto ... 

Ditto „ 

Ditto ... 

Tmprisonm e n t 
for either des- 
eriptiou lor 7 
years, or fine, 
or both. 

Court of 
Session. 

434 

Mischief b y 

destroying or 
moving, etc., 
a land-mark 
fixed by public 
authority. 

Bball not 
arrest 
without 
warrant. 

Ditto ... 

Ditto. 

Ditto... 

Imprisonment ol 
either descrip- 
tion for lyear. 
or fine, or 
both. 

'resideoey 
Magistrate 
or Magis- 
trate of 
he first or 
second 
class. 


Section. 


2090 


THE CODE OF OKIMINAL PROOEDDRE 


[^’Oh. II, 


Whether a 

tiarranlot Whether 

'\ 8 ummonfi Whether com- ruoiehment B 7 what 
OBence. sbaitordl- bailable pound- under th-i Indian coart 

warrant °*'**y'®*“® or not. able or Penal Code. ' triable, 

01 col. 

I instance. 

453 Lurking house* May arrest Warrant Kot Not Impiigonmeot of Presidency 
trespass, or without bailable, com* either descrip- Magistrate 

housebreaking, warrant, pound tion foriiyears or Magis- 

able. and dne. trate of the 
first or 


454 Lnrking honse- Ditto 
trespass, or 
bouse-breahing 
In order to the 
commission of 
an offence 
punlahable 
with imprison* 
meot. 

if the oSeoee is Ditto 
theft 


466 Lurking house- Ditto 
trespass, or 
house-breaking 
after prepara- 
tion made for 
causing butt, 
assault, etc 

456 Lurking bouse- Ditto 
trespass, or 
bouse-breakiog 
by night. 


467 Larking honse' Ditto 
trespass, or 
house-breaking 
by night 10 
order to the 
commission of 
an o fl e n c e 
puniahabl e 
with imprison* 


trate of 
the first or 
second 
C)«8S 

. Ditto ... Ditto.. Ditto... Imprisonment el 
either descrip 
tlon for 10 
years and fine 

Ditto ... Ditto... Ditto... Ditto ... Court of 

Session, 
Presidency 
Magistrate 

or Magis- 
trate of the 
first Class. 

Ditto ... Ditto... Ditto... imprisonment ol Court of 
either desonp- Bessw®* 
tion for 3 years 

crate of the 
first or 

class. 

Ditto ... Diito.,, Ditto... Imprlsoninent ol Ditto. 

either descrip- 
tion for 6 years 

( and fine. 


Ditto ... Ditto _ Ditto... Imprisonment o) Ditto. 

either descrip 
tlon for 14 
years and fine. 



Sch. II. I 


SCHEDHLES 


2089 


■ 1 

1 

3 

* 1 

‘ 1 

' 6 

7 

1 * 


Offence 

Whether 
the police 
may arrest 
without 
warrant 
or not 

Whether a 
warrant or 
aaummons 
shall ordi- 
narily issue 
ID the first 

!n<tanee 

Whether 
bailable 
or not. 

1 

Whether 

pound- 
able or 

Punishment 
under the Indian 
Penal I'ode. 

By whst 
Court iri- 
able. 

44S 

House trespass 

5Iay arrest 
without 
warr.int. 

Warrant 

Bailable 

fom- 

pound 

able 

Imprisonment of 
either descrip- 
tion for 1 year, 
or fine of 1,000 
rupees, or both 

Any 

Magistrate. 

449 

House-trespass 
lu orflet to «te 

1 coosmission cl 
an offence 
pun 1 a b a)] le 
trith death. 

Ditto ... 

Ditto ... 

Not 

bailable 

Not 

pound 

able. 

Transportation 
lot life, or 
rigorous im- 
prisonment for 
10 JBirs and 
fine. 

Court of 
Session. 

450 

House-trespass 

10 o'der to the 
conxnnsion rl 
an offence 
pun 1 a b a b 1 e 
ssitb transpor- 
tation for life 

Ditto . 

Ditto .. 

Ditto . 

Ditto... 

Itoprisonment ol 
either deicrip - 1 
ticn for JO ' 
jears and fine 

t>itto 

451 

JZou8e>ttespas8 

10 order to the 

000301*8100 of 

pun 1 8 b a b 1 e 
with imprison 
meot. 

Ditto 

Ditto .. 

Bailable 

Com. 
pound. ' 
able 

permis- 
sion IS 
giren 
by the 

the pro- 
secution 
IQ pend- 
log 

ImprisoDment of 
either descrip- 
tion for 2 years 
and fine. 

1 

Any 

Magisttata 


IfthoOflcDCO IS 

theft. 

Ditto ... 

Ditto . . 

Not 

bailable 

Not 

pound- 

able. 

Imprisonment of 

1 either descrip- 
tion for 7 years 

1 and fine. 

! 

Court of 
Session, 
Presidency 
Magistrate 
or Magis- 
trate of the 
firttor 
second 

453 

Ilouao trespass, 
baling made 
preparation for 
causing hurt, 
assault, etc. 

Ditto . 

Ditto 

Ditto . 

'Ditto , 

j 

i 

Ditto — 

Ditto. 
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1 

2 

1 8 

4 

5 

6 

7 

8 

m 

OffeDC0. 

Whether 
the police 
may arrest 
without 
warrant 
or not. 

Whether s 
wavrant oi 
■a summon 
shall ordi 
narilyissu 
in the firs 
instanop. 

8 Whethe 
- bailabh 
e or not. 
t 

Whethe 
r com* 

1 pound- 
able 01 
not 

Punishment 
under the Indiai 
Penal Code. 

By whst 

Q court 
triible. 

46G 

Forgery of a 

Shall not 

Warrant, 

1 Not 

Not 

Imprisonm o n i 

i Court el 


r^Oord of a 
Court of Justice 
or of a Regis- 
ter of Births, 
etc., kept by a 
publin serTant, 

arrest 

without 

warrant. 


bailable 

pound* 

able. 

of either des- 
cription for 7 
years and fine. 

Session. 

467 

Forgery of a 
valuable secu- , 
rity, Will or' 
authority to 
make or trans- 
fer any valu- 
able security, 
or to receive 
oay money, etc. 

Ditto . . 

i 

Ditti ... 

Ditto .. 

Ditto... 

Transportat 1 on 
for life, of im- 
prisonment of 
either descrip- 
tion for 10 
years and fine. 

Ditto. 


^Yben the valu- 
able security 
is a ptomisscry 
note of the 
Government of 
Ind'a. 

May arrest 
without 
warrant. 

Ditto ... 

Ditto .. 

Ditto... 

Ditto M. 

Ditto. 

468 

Forgery for the 
purpose 0 1 
cheating 

Shall not 
arrest 
without 
wairaut 

Ditto 

1 



.rate of ike 
first class 

469 

Forgery for the 
purpose 0 f 

harming the re* 
putatioo of any 
person, or 
knowing that 
it is likely to 
be used for 
that purpose. 

Ditto ... 

Ditto ... 

Bailable. 

Ditto., , 

Imprisonment of 
either descrip- 
tion for 3 years 
and fine. 

Ditto. 

i 

471 

Using as genuine 
a forged docu- 
ment wbich is 
known to be 
forged. 

Shall not 
arrest 
without 
warrant. 

Warrant. 

Bailable 

Ditto... 

Punishment for 
forgery of such 
doiument i 

f 

Same 

court 

18 that by 
which the 
orgery Is 
triable. 


^hen the forged 
document is a 
promissory note 
of the Govern 
ment of India 

&Iay iiirest 
without 
warrant. 

Ditto ... 

Ditto... . 

Ditto... 1 

Ditto ... \ 

Session. 
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prep a r ft 1 1 01 
Dtftde for cftus 

iDghurt, etfl. 


caused Trhilst 
comm i t ti D g 
Inrlcing housa- 
treapftSB or 


CDS butt eau8' 
ed b; oae cl 


KOy doted r 
ceptacle eoi 
I taiDiog or 6 U 
I poted to coi 
I taiD propcrtr 


3 1 

i 

Whether 
the Police 
msj arrest 
rcithout 
warrant 

Vbether a 
s’ftrrant or 
summons V 
hall otdi- b 
nft'iljissne 
n the first 
Instance 

May arrrst 
nithout 
waiiant 

Warrant 

Ditto ... 

Ditto ... 

Ditto ... 

Ditto ... 

' Ditto ... 

1 

Ditto 

1 Ditto ... 
d 

g 

Ditto . 


6 

7 

8 

Whethei 

pound 
able or 
not. 

Punishment 
under the Indian 
Penal Code 

By what 
Court 
triable 

Not- 

com- 

pound 

able. 

Imprisonment ol 
either descrip- 
iloB {or 14 
years and fine. 

Court of 
Session, 
Ptrsidcnry 
Magistrate 
or Magis- 
trate ol the 
first class. 

Ditto .. 

Transportati o n 
for life, or im- 
prisonment ol 
either descrip- 
tion for 10 
years and fine. 

Couit of 
SestioD. 

DiMo.. 

Ditto 

Ditto. 

' 

m ime. orocin 

Irate ot the 
first or 
sccoud 
class 

Ditto . 

1 

ImprisoDmentof 
either descrip- 
tion forSyears, 
or fine, or both 

Court of 
Session, 
Presidency 
Magistrate 
or Magis- 
trate of the 
first or 
second 
class. 


Oli PBOPERTY-UARKS. 

... I bball not I NYftrrsnt jUailabiel Not i ImprisoumeDt ol , < curt of 
arrest j ' com- either deserip- Rersicn. 


lion /or 2 Preiidcne} 
jests, or fine, iligutrite 
or both. or Uagis- 

rate o/ the 
first class. 


Section. 


THE CODE OP CBlMINAti PBOOEDtjBE 


Wbether a 

narraot or Whether 

' » BtjmiDOiir Whether com- Punishment By what 
shall ordi- bailable pound- onder the Indian court tri- 
aarityisaur ocnot. ableor Penal Code. able, 
'n the first not. 


475 Gounterfsitiiig » Shtllnot 

device or mark arrest 
used for authe- without 
nticatiDgdocu- warrant, 
meats describ- 
ed in aoctlon 
467 of the 
Indian Penal 
Code or possos- 
sing counterfeit 
marked inato- 
tial. 

476 Counterfoilmg a Ditto ••• 

device or mark 
used for authe- 
nticating docu- 
manta other 
than those des- 
cribed In eea- 
tioo 467 of the 
Indian Penal 
Coda, or poises 
ing eooaterfelt 
marked mate- 
rial. 

477 Prandnl e n 1 1 y Ditto — 

destroying or 
defacing, orat- 
tempting, to 
destroy or de- I 

lace, or se- 
creting, a will, 
etc I 

477-|Falsific.'ition of Ditto ... 

A accounts. 


I 'n the first 

inatance > | 

I Warraut. Not I 
I bailablo. 


Not TransporUtionfor Court ol 
com- lifo «t impri- Session, 

lound- sonment of 

able. cither deserip 
tion for 7 years 
and fine. 


Ditto ... Ditto... Ditto... Imprisonment of 
I cither deserip- 

I tion for 7 

■ years and fine. 


Ditto ... Ditto... Ditto... TransporU- Ditto- 
lion for _life, 
or imprison- 
ment of either 
description for 
7 years and 
fine 

Ditto ... Bailablo Ditto ... Imprisonment oT' 

.Uher descnp • 

years, or fine. 

first cU89._ 


Of Trnn 

t^sing a false Sball not 
trade or pro- arrest 

pe r t y mark, without 

with intent to warrant, 
deceiro or in- 


Scli.iL] 
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\Vhe‘her a 

„i,«- warrant or Whether 

a»r..t summons W’bether com- Punishment 

shall ordi- bailable pound- under *he Indian 
oarilj issue or not. able or Penal Tode. 
™"“‘ in lb. «r.l OOl. 

instance. 


172 llahing otconn- Shall not 
terfeiting a arrest I 
peal, plate, etc. without I 
with intent to warrant, j 
commit a for- 
gery punishable 
under section 
4G7 o£ the 
Indian Penal 
Code, orposses- 
Eing with like 
intent any sneb 
seal, plate, etc , 
knowing the 
same to be 
consterleit 

473 Making or coun D'tto 
terfeiting a 
eeal, plate, etc . 
with intent to 
commit a for- 
gery punishable 
otherwise than 
nnder aectioo 
467 of the 
lodian Penal 
Code, or posses 
eiog with like 
intent any euch 

I «eal, plate, etc , 
knowing the 

I counterfeit 


Warrant Bailable Not I Transportati o n 
com- for life, or im- 
pound- prisonment of 

able either descrip- 

tion for 7 years 
and fine. 


Ditto. impnsoDmest of Ditto, 
either deserip 
tioD for 7 years 
and fine. 


Ditto Ditto Ditto ' 


meut knowing r 
lb to be forged, 
with intent to 

genuine , if the 
document i e 
one of the des 

tioned in sec- 
tion 4€C of the , 

Indian Penal 
Code ' 

If the document I Ditto .. 

IS one of the j 
desen p t 1 0 D I 
mentioned in I 
sect. 467 of the 
Indian Penal I 




Trnnsrortat ion 
for fife, or im 
prisonment of 
either descrip- 



Section. 


2096 


THE OofaE Ot CWIuInAI, PROCEDHEE 


iScb. II 



'Of Currency-Notes and Bonk Notes. 


■ 3 ^ 

Counterfeit i n gMay artestl 

VVorrant 

Not 

Not" 

Transportau 0 n 

Court of 

A 

currency notes 

witbout 


bailable. 

com- 

for life, Of 



or bank-notes 

warrant. 



pound- 

imprisonznen t 







able. 

of either des- 
criction for >0 


469- 

Using AS genuine 

Ditto ... 

Ditto ... 

Ditto... 


years, and nne 
Ditto... 

Ditto. 

U 

forged Of coun 
terfeit cur- 








rency-notes or 

1 bank notes. 





Imprisonment of 

Ditto. 

485. 

Possession of for- 

Ditto ... 




C 

ged or counter- 





either desetip- 



feit currency- 





tion for 7 years, 



notes or bank- 
notes 




! 

or fine, or botb 

t 

489-' 

Makingor possess 

Ditto ... 

Ditto ... 

Not 

I Ditto... 

Tnnerortat Ion 

Ditto. 


ing 1 n 8 1 1 n- 





for life. 



mentsormater 





imprisonmen t 








of either des- 



or counterfeit- 





cription for 



ing currency- 





JO years and 



notes or bank- 
notes. 





doe. 




•Thie pottion was Added (o itteSebednlo br s d«f the Currency Notes 
Forgery Act, 1899 (XII of 16')0). 
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- Whether » 

Police"”^"* Whether 

may arrest PunibhcaeDt By what 
without ibaiUble pound- under the Indian Court 

warrant 

. )D the first not. 

®®^- I mstano. I 


Warrant BaiUblc 1 Com- Imprisonment ol Presidency 
pound- I cither desonp Magistrate 
able I tion for S years or Magis 


Court 
before 
which 
the pro- 
secution 
IS pend- 

Vftt imprisonment of Court ol 
^ * either desenp- Bctsion, 

ticn foiSywM, I’mrdtncy 
Km. “6^ fine. llsgisttsle 

ot Masis. 
Irate ol the 
firit eUts 


Counterfeiting a Shall not 
trade or pm- arrest 
p e r t y mark without 
used by an- warrant 
other, with in- 
tent to cacso 
damage or in- 
lury. 


48t Counlerfeiting a Ditto Summons Ditl-*... ^ * either desenp- Session 

property "“j tion {oiSyears, i’ssstdtne 

tnsrk Used by a nod fine. llsgisttal 

publloeerraot, ot Magi: 

or any mark Irate oltl 

used by faioi to firit eUe 

doDote the 

manulactur e, 

quality, etc , 

ol any pro- 

petty. 

165 fraudulently Ditto Ditto ■■ T)uio Ditto .. Imprisonment ol Ditto, 

making or either desetip- 

hariog posses- tion for 3 

lion ol any years, or fine, 

die, plate or ot both, 

other instru- 
ment for coun- 
terfeiting any 
public or pn 
yate property 
or trade mark 1 

186 Knowingly sell Ditto . Ditto Ditto . Com- Imprisonment ot Presidency 

ing goods pound- rither desenp- Magistrate 

marked wUh a able tion fori year or Magis- 

counte r f 0 I t with or fine, or both trate of the 

property or fermis- j first and 

ttado-mark. i eion of second 

the class. 
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iL 

“ “ 1 

= I 

■ 1 1 

6 

1 “ 

1 

6 



iWbelhera | 







Whether warrantor 1 




By what 



the polico 1 

a. summons 

Whether 

Whether 

Punishment 

a 

OOonce. i 

nay arrest [ 

shall ordi- 

bailable 

com- 

under the Indifli 

] court tri- 

S ■ 


without I 

nantyissuo 

or not. 

pound- 

Penal Code. 

ablo. 



warrant or i 

in the first 


able or 





not. 1 

inst«nce. 


not 



: 

MarrylDC 

Shall not 

Warrant. 

Bailable 

Com- 

Imprisonment of 

Court of 


ducla g the 

arrest 



pound- 

either descrip- 



lifetime of a 

without 



able 

tlon for 7 

Presidency 


husba n d or 

warrant. 



with 

years, and fine. 



yrife. 




permls- 

Magistrate 

I 







3f the first 


’ 




1 court 
before 
which 


class. 






the 








proso- 
ention 
is pend- 








mg., 



49S 

Same olleace, 

Ditto ... 

Ditto ... 

Ditto ... 

Not 

Imprisonmeniof 

Court el 
Session. 






either desctlp- 


Dent of the 




pound- 

tion for 10 



former ma r- 
tiego froifl the 

. ' 



able. 

years and fine. 



, potion wi t h 

I rrhom eu b< 

i , 







eennent mai* I 





- 



rUge ii eon- ' 
tracted. 



i 




A96 

A person mth 
frandnleot In- 

Shall not 

Warrant. 

Bailable. 

Not 

com- 

Imprisonment of 
either deserlp* 

Court of 
Bessioo. 

i 

tentlon going 

without 



pound* 

tion for 7 j 



through the 

warrant. 



ablo. 

years and fine. ^ 



ceremony o I 
being married, 
knowing that 
he is not there 








by lawfully 
married. 






Court of 
Bession, 
presidency 
ir#gl3trste 
or Msgf/- 

497 

Adultery 

Ditto ... 

Ditto ... 

Ditto... 

Com- 

pound- 

ablo. 

Imprisonment ol 

either desctlp 
tion for 6 years, 
or fine, or both 








trate of 








the first 








class. 

<98 

Enticing or tak- 
ing away or 
detaining, will 

Ditto ... 

Ditto ... 

Di»to... 

Ditto. . 

Imprisonment ol 

either descrip- 
tion of 3 yca'S. 
or fine, or both 

presidency 

jf,gistrst« 

or 

irato oflM 
first or 


tent a married 






second 


woman. 






class. 








— 
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Bcinj boned byj Sbatl not Sommons Biililitc 
contra c t to arrest 
render personal! wiihoub 
service during 1 wamnt 
a Toyag e 0 r j 
joarncy or t o 
contey or guard 
any property or 
psrso n and 
Tolunt a r il y 
omittio g to 
do so. 

Being bound to Ditto .. Ditto •• Ditto .. t 
attend on o r 
supp 1 y t b e 
want 8 0 t A 
person rvbo is 
helpless from 
youth , u n • 
soundness of 
mind or dis* 
ease and votun* 
tanly omitting 
to do so. 

Being bound by Ditto Ditto .. Ditto .. I 
contra e t to 
tender poieonal 
service for a 
certain period 
at a distant 
place to which 
the employee is 
conveyed At the 

I expense of the 
employer, and 
volunt s r 1 1 7 
dcsertiDg the 


Imprisonment ofl Presidency 
cither desorip' Magistrate 
tion for 1 or 
month, or Sue magistrate 
of 100 rupees, of tho Srst 
or both. or second 

class. 


. Imprisonment of Ditto, 
cither desorip' 
lion foe 3 
months, or fine 
of 200 rupees, 
or both. 


I Imprisonment of 
cither descrip- 
tion foe I 
month, or fine 
of double the 
expense incurr- 
ed, or both. 
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|Wbethera 

Whether warrant or , , 

the police a Bnnmions Whether Whether Panishment 
may arrest 1 shall ordi- bailable com- under the Indian court tn- 
without nanly issue or not, pound- Penal Code. aW®- 
warrant or ia the first able or 

not I iiistnnce. not — 


^91 Harrying again Shall not Warrant, 
durin g the arrest 
’ lifetime of a without 
huaba n d or warrant, 
wife. 


Bailable Com- 
pound- 
able 
with 
permis- 
sion of 


Imprisonment of Court of 
. either descrip- Session, 

I tion for 7 Presiden ? 
years, and fine. UagisttsU 


495 Same ofTenoe. Ditto ...Ditto . 

with eeoeeal- 
ment of the 
former znar- 
tlage from the . , 

person wt t h 
whom sub- 
sequent mar- 
riage is con- 
tracted. 

496 A person with Shall not Warrant. 

fraudulent In- arrest 
tention going without 
through the warrant, 
ceremony o 2 
being married, 
knowing that 
he is not there 
by lawfully 
married. 


498 Enticing or tak- Ditto ... Ditto 
ing away or 
detaining, with 
a criminal in- 
tent a married 


. Ditto .. Not 
com- 
pound- 
able. 


ImprisonmeDtef 

Tilb.r a, snip- 
tieu ior 10 
years aod fioe. 


Bailable. Not Imprisonment of 

com- either deaerJp- 

pound- tlon fp* ' I 

able. years and fine. . 


Ditto... ' Com- SioD. 

pound- ciiber 

IfSt* «• 

the fi"* 
class- 

, Di...- “Is" 

tion of3yea^. ® eMb# 

or fine, or both 

goecoi 



Sob. Il.j 


scntaDULES. 


20&9 


■ 1 

9 

3 1 

‘ 1 

S 1 

1 6 


i 3 

1 

Odenco. 

%VTicther 
the police 
may arrest 
without 
warrant or 

iWhethor a 
warrant or 
'a Bummons 
shall ordi 
nanly issue 
in the first 
instance. 

kvhether 

1 bailable 

\tbether; 

pound, 
able or 
not 

Punishment 
under the Indian 
Ponal Code 

By what 
court tri- 
able. 


CnAPTBR.“XXI — DEPAMiTION. 


Defamation 

Shall not 

without 

warrant. 

Warrant 

Diitablc 

tom- 

pound- 

able. 

Simple imprison 
ment for 9 
>Mr*. or fine, 
or both. 

< ourt of 
Session, 
Presidency 
Slacutrale 
or Magis- 
trate of 
the first 
class. 

Prin ting or 
engraiirg mat 
ter tuowiQg it 
to he dclama 
tory. 

Ditto ... 

Ditto ... 

Ditto .. 

Ditto.. 

to 

Ditto, 

Sale of printed 
or engrar e d 
snbstanco con- 
taiDingdcfama- 
tory natter, 
knowing it to 
contain such 
matter. 

Ditto .. 

Ditto 

Ditto 

Ditto 

Ditto 

1 

Ditto, 


rnAPTER sxii— cnnriNAi. intimidation, jubult and annoyance. 


Insult intended 
' to ptoroke a 
breach oS the 
peace 

Shall not 
arrest 
without 
warrant 

Warrant 

Bailablo 

< cm 
pound- 
able. 

Imptieonmenc o 

either dcscrip* 
tion for two 
years, or fine 
or both. 

Any 

Kfagistrata 

Falsa statement, 
rumour, etc , 
circulated with 
intent to cause 

oficnco against 
tho pa b 1 1 c 
peaco 

Ditto 

Ditto 

Not 

bailable 

Not 

Di 

{’residency 
Sf«S>strale 
or Magis- 
trate of the 
first Class 

Criminal inti 
midaliou 

Shall not 

without 

warrant 

Ditto 

Bailable 

pound- 

Imprisonm e n t 
of either des- 
cription for 9 
years, or fine, 
or both 

[■presi- 
!ency Mag- 

ilagistrate 
of the 
first or 
second 


• Tbeso words wore substituted lor iho word “ Ditto, ” by Part II of the Second Soho- 
gulo to the Repealing and Amending Act, 1003 (I ol 1003) .General Acts, Vol V. 
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> 1 

1 3 

3 1 

* 1 

“ 1 

1 « 


i « 

1 

g 


1 

Whether 
the poHoo 

iWhether ai 
Iwarraot oi 
'a Buminons 

Iwhetbet; 

kthethor 

Funiabment 

1 By what 

3 

OCence. 

may arrest 

shall ordi 

1 bailable 1 

pound- 

under the Indian 

court tri' 

a 


without 

'narllr issue 

1 or Dot. 1 

1 able or 

Tonal Coda 

able. 



warrant or 

in tba first 
iDstanca 

1 

sot j 




CHAPTER — xxr.— pi:fasi\tion. 


500 

Dcfimation 

Shall not 
arrest 
without 
Warrant. 

1 

Warrant 

i 

Biil'iblc. 

Com- 
1 pound- 
able. 

Simple imprigon 
ment for 2 
years, or fine, 
or both. 

' ourt ol 
Session, 
PrcsidoDcy 
Kneistrato 
or Hagtg. 
trate of 
tho first 
class. 

SOI 

Ptin ting or 
eograung mat- 
ter knOA'Qg it 
to bo defama 
tory. 

Ditto ... 

Ditto ... 

Ditto . 

Ditto... 

to 

Ditto, 

603 

1 

SMe ol printed 
or eograr e d 
sabstanco con- 
taiD<Dgde(ama« 
lory natter, 
hsowing it to 
eontaio sueb 
natter 

Ditto 

1 

Ditto 

Ditto . 

1 

Ditto .. 

1 

Ditto 

Ditto, 


CHAPTER XXII 

— CBIJtINAl. INTUnDATfON, INBUI-T AND ANNOYANCE. 

lot 

loeolt intended 
' to proroVo a 
breach of tbo 
peace. 

1 eball not 

Arrest 

without 

warrant 

Wamnl 

Dtilable 

j ( cm 

1 pound- 
able. 

ItnprieoQooenb of 

eilbor doscrip. 
tion for two 
years, or fine 
or both. 1 

Any 

Mngistrats. 

605 

False statement, 
rumour, etc , | 
circulated wUb 
intent to cause | 

cQcnco against 
tho pu b 1 i c ' 
peace 

Ditto 

Ditto 

Not 

bailable 

1 

1 Not 

Di 

(’residency 

Magistrate 

1 or Magia- 
trate of the 
first Class 

EOG 

Criminal inti 
miditiou 

Shall Dot 

without 
warrant , 

Ditto — 

' 

Bailible 

pound 

able 

Imprisonmen t 
of either des- 
cription for 2 
years, or fine, 
or both. 

[•Prest- 
lency Hag- 

Magistrate 
of the 
first or 
second 

CJ-MS 


* Tbcso words wore substituted (or tho word ’* Ditto, " by Part II of tbo Secood Sche- 
^ulo to tbo Itcpeil'Of; nnd Amcudiog Act, 1903 (T of 1903) , General Acts, Vol V. 
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(N. B , — Tbo chasges iatroduceS havo been shown in italics.) 

{See section 36.) 

ORDINARY POWERS OP PROVINCIAL MAGISTRATES. 

I.— Ordinary Potters of a Magistrate of the Third Ciass. 

(1) Power to arrest, or direct the a'test of, and to commit to custody, a person com* 

mittiog an cfienco in his prosocce, section Cl 

(2) Power to arrest, or direct the arrest in his presence o{, an ofTooder, section 65. 

(3) Power to endo'se a warrant, or to order the removal of an accused parson arrested 

under a warrant, sections 83, 84 and 66 

(4) Power to issue proclamations in cases judicially before him, section 87. 

(5) Power to attach and sell property and to disvose of claims to attached properig 

in cases judicially before him, section 88. 

(6) Power to restore attached property, section 69. 

(7) Power to require search to be made for letters and telegrams, section 95. 

(8) Power to issue search-warrant, section 96 I 

(9) P'-w"* 1.-.^ 4.1*...,. (.1 it,., found, section 99. 

( 10 ) 1 .' •! •■•.•••..•* . • *• • 17 . 

(11) !• «, r'M 1 ' I • . 128. 

(13) 1 - • I 1 • . .fol assembly, seetwn 

180. 

(18) ♦ • • • • 

(14) Power to authorize detention nof Aelno tfefenfion in the custody cf the PwCt 

of a person during a Police loTestigatlon, section 167. .. 

(Ha) Potter to postpone tssue of process and inquire into cose himself, teetton 
202. 

(16) Power to detain oSendet found in court, section 851. 

(16) • • * • • . 

(17) Power to apply to District Magistrate to issue oomatlssion for exemlnation o 

witness, section 606 (2). { , * na 

(18) Power to recover forfeeted > ond for appearance before Magistrate’s Cooft, seen 

5li, and to require fresh securtty. section 5H A _ 

(18a) Power to make order os to custody and disposal of property penainj 
inquiry or trial, section 616 A. 

(191 r- v . ’ • - , 

' (20 1 • 

(21) .*■ . • 1. 

(92) . ■ . . 


(3) Power to postpone tsstie of p ocets and to inquire into a ease or direct 
•' Ue T'trfPClass 

1 of an inquiry. BO^IonS^ 

(3) Powlr to issue seirch warrant for discovery of parsons wrongfully confloed, sec 

100 

(4) Power to require security to beep the peace, section 107. 

(s) Power to require eccurtty for good boh iviour, section 109. 

(6) Power to discharge suroties, section 12C A 

(6a) Power to tnale orders as to local nuisances, section 133. . , 

(7) Power to make orders, etc , in possession t.aeev, sections 145, 1^ and r*'" 

(7w) Pi-trer to record statements and ewfessions during a Polieeinves j 

section 1C4. 


,* Thcword‘‘pcnebaU8” is omitted by Act 


^Vlllof I'Jl 
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1 

S 

3 

4 

8 

6 

7 

e 

% 

CO 

0£Stncc. ! 

1 

Whether 
the police 
may arrest 
srithout 
warrant 
or not 

Whether a 
tvarrantor 
a summonsl 
1 shall ordi- 1 
jnatily issue 
in the first 

1 instance. 

Whethcri 
baltable 1 

Whether 
com- 
pouud- 
able or 
not. 

Punishment 
uudec the lodtan 
Penal Code. 

By what 
court 
triable. 

CHAPTEB AAlll 

—ATTEMPTS TO COMMIT < 

OFFENCES 

611 


According 

According 

Accord- 

Com- 

Transporta tion 

The Court 



as the 

as the 

ing as j 

pound- 

or imprison- 

by which 



oSence is 

offence is 

the 1 

nhiA 

mont not ex 

the offence 



one in res- 

one in res- 

oOenco I 

nhen 

ceodiog half of 

attempted 



pect o! 

pect of 

cootem- 1 

the 

the longest 

13 triable. 



—it.i ^ 


oflence 

term, and of 







attempt- 

any deserip 







ed is 

tioo, provided 








1 for the offence, 



Tvacd a the 

1 warrant 

narily 

1 able or | 

' pound- 

1 or fino, or 



eommisalon of 

I ci not. 

issue. 

not. 

able. 

both. 



the oflence. 


1 






l^fftnre* agatmt tAhtr LatvR 


11 puottbable 
with death, 
transpertatioQ 
or imprisoo- 
meot for T 
years, or up- 
wards. 

May arresi 
without 
warrant. 

Warrant 

Not 

haitablo 

Not 

pound- 

able 


Court of 
Session, 

1 1 panishable 
with unptlsoo- 
dent for 8 
years and Up- 
wards, hut less 
than 7 years. 

Ditto ... 

Ditto ... 

Hot 

bailable 
except 
m cases 
under 
the 

A™.* 

1878, 

eectioo 

19. 

which 
shall be 
bailable. 

Ditto,. 


Court of 
Session, 
Presiddney 
Magistrate 
or Maglii- 
trato of the 
firstclass. 

It punishable 
with imprison- 
ment for 1 
year and up- 
wards, but less 
than 8 years. 

Shall not 
arrest 
without 
warrant. 

Summons 

Bailable 

Ditto . 


Court of 
Session, 
PrcsldeBcy 
Msglstrate 
or Magis- 
trato ot Ibe 
first or 
second 
class. 

I f punishable 
with Imprison- 
ment tor less 
than year, or 
with fine only. 

Ditto ... 

Ditto . 

Ditto .. 

Ditto .. 


Any 

Magistrate 
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, (10) Power to hear or roier appeals from convictions b7 Magistrate of the second sod 

third classes, section 407. 

(11) Power to call for records, eoction 435 

(12) Power to order inquiry into complaint dismissed or case of accused discharged, 
— section 436. 

* (13) Power to order commitment, section 437. 

(14) Power to report case to High Contt, section 438. 

(15) » * * * * 

(16) ***** 

(17) Power to aj^point person tobo Public Prosecutor in particular ca'c, section 493 (2\ 
(16) Power to issue commission for examination of witness, sections 503, 50C. 

(19) .Power to bear appeals from or revise orders passed under sections 514, 515. 

(30) Power to compel restoration of abducted female, section 553. 


SCHEDULE IV. 

(Ste sections 3? and S8 ) 

ADDITIONAL POWERS WITH WHICH PROVINCIAL MAGISTRATES MAY BE 
INVESTED. 

( (1) Power to require security for good 

j behavionr in case of sedition, section, 
108. , , 

(2) Power to require security for good 
behaviour, section 110. 

(3) • • • 

U) Power to make orders prebibiting 
lopelltions of nuisances, sectlen 148. 

(6) Power to make orders under 
section 144.^ ^ ^ 

{7] Power to issue pfoesss for person 
wilbin local jurisdictien who has «»• 
mjtted an oflence outside the local 
jurLadictioo, section 185. . 

18) Power to take cogainnee ot 
oOenccs upon complaint section 190. 

(9) rnwee to li*ko cegnirance of 
oilfiiccs upon Pclico reports, section 

(1*0) Power to take 
oOenccs without complaint, ‘ 

(11) Power to try summarily, section 


tOWERS WITH WHICH 
• A MAGISTRATE OF 
THE FIRST CLAES' 
MAY BE INVESTED. 


By the Local- 
GOVWtNMEKT. 


Hr THE District 

hlAOiSTRATC 


i (15) power to try cases under section 
1 121 A of the Indian Penal Code. 

( (I) Power to make orders prohibiting 

' repetitions of nuisances, section iiJ- 
(2) Power to make orders under ice 
tion lit. ^ 0 

I (I) rowr to 1 . 1.0 

oRcnccv upon complaint. 

(5) Power to lake cognisance of oflcBCCS 
upon police reports, section 190 , 

Power to transfer cn»». 

PJi. 
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(7o) PotctT to authorize detention of a person in the custody of the Police 
during a Police inve'tigation, seclson 1C7. 

(lb) Potcer to hold inquests, section 174. 

(81 Power to commit for tna), section 206. 

(9) Power to stop proceedings when no compUint, section 219. 

(9o) Power to tender pardon to aceomptiee during inquiry into ease by himself , 
section 837. 

(10) Power to mske orders of miintensnce, sections 488 sad 489. 

(11) Power to tolce erldcnee on commission, section 603. 

(19) Power to recover pcnaltj- on forelted bond.scctiondll. 

(13a) Power to require fresh security, seefton 614 A. 

(19fc) Power to recall ease made over by him to another Manistrate, section 
_ 628 (4) ^ _ 


(8) Power to reqnire tccont; for good behaviour, section 110, 

(4) • • • • 

(5) Power to mshe orders prohibiting repetitions of nuisances, section 143. 

(€) Power to make orders nndor section 144. 

(7) Power to depate Subordinate Magistrate to make local Inquiry, section 148 

(8) Power to order Police investigation into cognizable case, section 15C. 

(9) Power to receive report of Police Officer and piss order, section 173. 

( 10 ) • • • * * 

(11) " * ‘ ' .... . . Bjmilted an 


(lO 

(151 • . 

(16) • ... filagtstrate, 

section 349. 

(11) Power to forward record of inferior court to District Magistrate, section 435 (3), 

(18) Power to sell proportf allege^ or suspected to have been stoles, etc , soctlon 631. 

(19) Power to withdraw eaecs other than appeals, and to try or refer them for trial, 

section 538. 

(20) e e • , * , 

F.~ Ordinary Poucers of a District Ufagisirate I 

(1) The ordinary powers of a Bub-Divisional Magistrate 
(la) Power to frpjuceni/e offenders, section 89 A 

(2) Power to tcqoira delivery of letters, telegrams, eto , section 95 

(3) Power to Issne search.warrants for documents in custody of postal or telegraph 

sutbority, section SC. 

(4) Power to require security for good behaviour in csbq of sedition, section 103. ' 

(6) Power to discharge persons bound to keep the pence or to be of good behavlonr. 

section 134 

(6) Power to cancel bond for keepiug tbs peace, section 136. 

(6a) Power to order preliminary investigation by Pohee Officer not below the 
rank of Inspector in certain eases, section 19C B. 

(7) Power to try summatilr, section 3CO 

(7o) Poicer to fender pardon to accomplice at any stage of a ease, section 837. 

(8) Power to quash convictions in certain cases, section 350 

(3) Power to hear appeals from orders requiring security for keeping the peace or 
good behaviour, section 406. 

(Oo) Power to hear appeals from orders of ifagistrates refusing to accept or 
rejecting sureties, section ifKA. 


* Words In brackets, added by Act XVIIl of 1923. 

t Under the Punjab Frontier Climes BcgnlaUon. 1901 (III of 1901), have the powers 
specified iu Part V of tho Third Schednie-see s. 4 (2) Additional Eiistrict Msg.atrsUs 
appointed under s. 4 of the Regulation, P. &. M.^W^ F, Code, 
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BOHEDUIiE V. 

{N.B . — Tbo cb&nges iniioduced hare been ehovn In italics.) 
(See aeetion 65S.*) 

- FOBM8. 


I. — Sommons (o an Accused Person (see section 68.) 

To of 

Whereas J'our atteridaoco is necessary to answer to a charge of (stale shortly the 
offence charged), y«u arc hereby required to appear in person (or by pleader, os case 
may be) before tbo (iUapisfrafe) of 

, on tbe day of 

. Herein tail not 

Dated this d.ay of 19 

I.S'eaf) (Signature) 

II. -'Warrant of Arrest \see section 75), 

To Criame and rlesignalion of the persort or persons tcho is or are to execute the 
warrant). 

^V^EBEAS of stands 

charged with the offence of (state the offence), you are hereby dlreotod to arrest tbe said 

and to produce him before mo. 

Herein fail not. 

Dated this day of 19 • > 

- (Seal) (Signature) 

(See section 76 ) 

This warrant may be endorsed as follows i— 

' If the said shall gire bast himself in tbe sum of 

•with one sarety io the somof (or(t<’0 

snreties each is the lom of) to attend before mo on tbo day of 

and to eostiSQO so to attend nntil otborwJse directed by me, bo may be released. 

Dated tbia day of 19 • 

(iS’t^nofure) , 

III.— Bend and Bail-bond after Armt under a Warrant (set section 66). 

I (name), of , being brought before tbe District Magistrate of 

(or as the case may be) under a warrant Issued to compel my appearance to answer 
to tbo charge of . do hereby bind myself to attend in tbe Court of 

on the day of next, to answer to the said 

charge, and to continoe so to attend until otherwise directed by the Court ; and, In case of 
my making doluoU herein, 1 bind myself to forfeit, tg Her Majesty the Queen-Empress of 
India, the sum of rupees 

D.ited this day of 19 > 

. . 

• day 

d shall 
• making 

>■ ■ ■ ' . .bo sum 


(Signature) 


lY.— ProcUmilion rtquirbg tbe Appearance ef n Perien accused (tee tecllon 87). 
^YIlEREAS complaint has been mado before mo that (name, description and 

(ufcfrcss) has commuted (or Is suspected to bavocomniittcil] tbo odfliico of > • • 

punlehablo nndcr section of tbo Indian Penal Code, and it has been v,| 

warrant of arrest thcrcapon Issnod that tbo said (name) cannot bo found, and whereas i* 
been shown to my satisfaction that the said (name) has absconded (or Is coociallng bimse 
to aroid tbo scrrico of tbo said warrant) ; 


• Tbisii x^ctc sulaitiiUd for the figures “SSI " by Part 1 1 of the l«ond 

Bebeduie to tbo Kejoalinc and Amending Act, lilOS (I of 1903). ' 
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(2) Power to make orders probibitiog 
tcpctitioDS of Duisaoces, section 143. 

(3) Power to make orders under sec- 
tion 144. 

(3fl) hotcer to record statemevte 


Br THE LoCAli 

GovEttNMCirr. 


POWEBS WITH WHICHA 
IIAGISTRATE OF THE 
SECOND CLASS MAY' 
BE INVESTED 


I tion, eection 1C7. 

(4) Power to hold inquests, section 

174. 

(5) Power to take cognizance of 
offences upon complaint, section 190. 

(6) Power to take cognizance of oSen- 
ces upon Police reports, section 190. 

(7) Power to take cognizance of offen- 
ces without complaint, section 190. 

(8) Power to commit for, trial, sec- 
tion 206. 

(9) Power to make orders ss to first 
offenders, section 562. 


(1) Tower to make orders prohibiting 
repetitious of nuisances, section 143 
(3) Power to make orders under sec- 
tion 144 • 

(3> Power to hold inquests, seotion 

By THE District 174. 

lIAQtSTBATE. (4) power to take cognizance of offen- 
ces upon complaint, section 190. 

(5) Power to take cognizance of offen- 
ces upon Police reports, section 190 


fBy Tiir locAL 
QO> EltNUENT 


POWEBS WITH WHICHA 
IIAGISTBATE OF THE 
THIRD CLASS MAY BE' 
INVESTED, 


By the District 
Magistrate. . 


( (1) Power to make orders prohibiting 
rofciitiODS of nuisances, section 143. 

t2> • 

<31 Power to hold inquests, section 
• 174 

(1) Power to take coguizance of 
offences upon complaint, section 190. 

(5) Power to taka cognizance of offen- 
ces upon Police reports, section 190. 

(6) • • • 

' (I) Power to mike orders prohibiting 

repetitions of nuisances, section 143. 

(2) • • * 

(3) Power to bold inquests, section 
- 174 

(4) Tower to lake cognizance of offen- 
ces upon complaint, section 190 

(5) Power to take cognizance of offen- 
ces upon Police reports, section 190. 


POWERS WITH WHICHl x 

A SUB DIVISIONAL (Br THC LOCAL I 

MAGISTRATE MAY 1 GOVEKSMET. f Power to call for records, section 433, 
BE INVESTED. J . ■' 


* Tho words aud figures “ (1) Tower to pass sentence' of whipping, section 82 *’ were 
repealed by the Whipping Act, 1909 (it of 1909). 
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OrJer tulberizing ao Aliaclimeat ly llie Depaly ComisissioBtr as Collector {see section 88). 

To tha Deputy CommissroDet of the district of 

WlIBBEtS complaint has been tnadc before me that (name, description atid 


You are hereby authorized and reqacslcd to cstiso the said land to be attached, and to 
bo hold under attachment pending the farther order of this Court, and to certify without 
delay what you may h ivo dono m purauance of this ordor. 

Dated this day of 19 . 

(•S'eol) - (Signature)’ 


VII.— Warrant in the first Instance to bring up a witness (see section 00). 


b*s 

it 

the 

not 


lij 

im* 


plamod of, 

Given under my hand and the seal of the Conrt, this 

{Seal) 


day of 


{Signature)’ 


Vin.*-Varrant to search after tnfermatlon of a particular offence {see section OC} 

To {name and (fesi^nafion of the Police Officer or other person or persons icAo 
is or are to execute the icarrant). ^ 

. , ■ leistly). 

, . . • . ■ •ttrlg)ti 

, onco or 

• • ' .1 ' • 

' . ' ’ ■ ' * , . ao 


(Seal) 


(Signalure\ 


IX. — Warrant to search sespected place of depesit (see section OS). 



* Sabstituted for the words " Proelamatioo was duly isiUeJ ” by the rritninsl Tre* 
cedute (Amendment) Act, 1923 (XYIII of 1923). 

\ The words “but ha b»s not nppasred*’ have been omitted bv Ibo Cfimi'isl Proee 
dure (Amendment Act, 1923 (.'CV'ltl of t92J) • 
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rtocl-irtj'iticu ii hereby made that tho said of Is 

required to arpc'^r at (pinee) brLro tbjs Coart (or before me) to answer tlio said complaint 
[on the day of ]. 

Dated this day of 19 . 

(■Sfaf) {Signature). 


Y Preclinttieerf^eirin^lte Atttndasce efa Witaeii lee section 87). 

\YHEr.CAS eomphuit has been mado before me that (imrne. dejcrtpfj'ori ntid 
aJJms' h'\' (.>% luitUd ^o> • cu''irct<d to ha\c ccmmittcd) the olTeDcc of (iiiciilicn the 
cfjciice CcjiCircty) nid a wiirant Las Itcti is'ucd to compel the aKendance of (««>/!<•, 
t/rrertrf 0 > nntf ar/iirers of fhe N before this Court to bo examined touchliif; tlio 


before the Court of 
to be examined toucbing 
Dated this 
(>5*001) 


le day of nest at o'cloek, 

the offence complained of. 
day of 19 • 

(•S'l^nafurc) 


Vl.—Orlcr tf AUicltntDl la eompd ibe Alltitdaac* ef a Wilorsa {see section 8S). 
To the Police OCiect in chareo of the Police station at 


place mentloricd thereial 

This IS to authocirc and require you to attach by srituro the moveable properly 
■' ' /OU 

. I ’ tiui 

■ (be 


dvy of 


JO 


ISlgnntare). 


Order ef Aliicbncnl le cgmpel lie Appa’raete of a Peneo tccutrd {see tKllon ft'.') 

To (rmme and tfcjipnafion of f/iefcraOM or persovsu/to it or are totucute U.i' 

wriTrant) 

WBEBCtS complaint has been mado before roe^lhat (tinrric, 


. , ^ 'd WhtlCM 

anawet the said charge mfhln &r>d rvhcrcii ibo o'’ O'/ 

po<scssrd of the following property other than Und-payiug rorenuo tr cV , 
village {or fou’fi) of , in tbo district of ' •""f.fut )„ jj^ 

and an order has been mado for the att ichm'ut iL>rc.f. < 


• Eubatltuled for the words " Procl-unatlon was dair hr.? s •• 
duro (tinemlmctit) Act, 11)23 iXVIll of 1SIJ3) •' ** * v the Crlr-jlnJ 

1 Tho worj^ "and ho has filM to appear’* bi«. i 
Procedure {.luieiidniciit) Act, IMde^MlIol IW3). Ud t/ the C 
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upon him to show cause Trhy bo ebould oot enter into a bond tor rupees 
with ODO surety (or a bond with two sneeties each in rupees ), that ho, ths 

*' ’ ’ • •• - months land whereas an 

ind find such security 

■ ' ■ • • • . ‘ in the summoni), and hs 

This is to authorize and requiro yon, the said Superintendent (or Keeper), to rceciro 
the said (name) into your custody, together with this warrant, and him safely to keep in 
tho said Jail for the said period of term of imprisonment) unless ho shall in the 
moan time* (bo lawfully ordered to bo released] and to return this avarranl with an 
endorsement certifying tho manner of its execution 

Given under my hand and the seal of tho Court, this day of 19 

iSeal) {Signature) 


XIV. — Warrant of Cammitmeat oa Failm lo fiad Security for Cood Bebavloiir. 
(iSce section 123.) 


To the Superintendent (or Keeper) of tho Jail at 

WlICnEAS It has been made to appear to me that {name and deseripHon) bss 
been and is lurking within the district of having no ostensible means of 

snbsistenee (or, that ho is unable to giro any satisfactory account of himself) ; 

WncREis evidence of the general character of {name and description) h'n been 
addnetd before mo and recorded, from which it appears that ho is an habitnal robber (or 
house-breaker, etc , as the cate may be ) ; 

And whereas an order baa been recorded stating the same and requiring the s»id 
(name) to furnish security for bis good behaviour for lbs term of {stale the perhaj^^J 


furnished ; 

This IS to authc ' ' 

tho Said {name) into • 
tho said Jail for tho 

meantimet [bo lawf , ^ , 

endorsement certifying tho manner of its execution 

Given under my band and the «eal of the Court, this 
{Seal) 


‘fault 

aonet 


'■ • Keeper), to reeeiw 
salely to keep m 
3 ho shall ia the 
warrant with an 

day of 

(■S'jffniifure) 


XV.'-WsrranI to Diicliarge a Persoo imprivooed od Fsilore lo give Security. 

{See sections 123 and 124 ) 

{or other 

r) was committed to your custody 
j ot ' and has since duly 

given security under section of the Code of Criminal Procedure; 

and there has appeared to me sufficient ground for tho opinion that he can be released 


enstody unless bo is li.able to be dclainect for some other rause. 
Given under my band and the seal of tho Court, this 
{S^al) 


day of 

{Stgnalitre) 


« ti. ...S ord.r 

0 shall be 
. ' RepcalinB 





SCHEDUIiES 


2109 


Sch V.) 

This is to antlioriso and rc^nira yon tocntertbo s^idhonso {or other place) with such 
Bssi>ttTicc as shall be required, and to ase, if necessary, rcasoQabto force for that purpose, 
and to f cAKh eecry part of the said house (or ofAer place or if the search is to be confined 
to a pari, specify (he part eleatljfie^ai Xo te\2oeD& tako pcs«tssion of any property {or 


OircD nudes iny hand and the seal of the Court, this day of 19 . 

{Seal) [Signature) 


X —Bend le keep the Ptace {sea seelion 107), ^ 

WnEUCts I (wrjwe), lubabUant of (r^oc*). haro been called upon to enter into a 
bond to keep tho pca-c, for the terra of or nnlil the corapZefion of the 

inquiry tn the matter of tio'/’oenrf/wj? lu f/*e Coit'f o/ *1 

hereby hind myirll not to commit a breach of tho peace, or do any act Ihit may probably 
occasion a breach of the peace, during the said terra or (tu/if the completion of the said 
inquiry* and in ease of my maltog default therein, I hereby bind myself to forfeit to Her 
Majesty the Queen-Smpress oi India, the sum oi Tupeea 

Dated this day of 19 ■ 

(.Si^nnfHre) 

XI.— ‘Bead far Caad Babavtaar {tee sections lOS, 109 ond HO). ' 


I bind myesif to forfeit to Her Majesty tho anm of rnpecs 
Dated this day of 


19 . 
(Stjynofurei 
•*“ ’ — Sy declare 
ur to Her 
or until 
we bind 

19 . 
(iS’t^Rofure) 


XIL*-SsnineBi on lafomatiaa of a probable Breach of tba Paata (see section 114). 

<10 of 

_ , . . . , . , ution that {slate the 

' • ' breach of the peace 

, )U are hereby required 

, I of the Magistrate of 

> ' 'clock in tbo forenoon, 

’ It iiijj bond for rupees 

. • ■ . ■ • 'by the bond of one (or two, 

■ • ' lees (each if more 

■ 1 ‘ day of 19 . 

(Signature) 


XIII.— Wirrsel of Commileital eo Fsilnra le find Sanrily to ktep tba Peaca (see seelion 123). 

To the Saperiotendent (or Keeper) of the Jail at 

WHEREAS (name ariff addrrsf) appeared before mo <Q person (or by his suthonzed 
agent) oo the day of in obedience to a summons calling 


Inserted by tho Criminal rroecdnre (Amendment) Act, 1923 (KVIII of 1923). 
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I. XIX, — Injunction to provide agiinst Immineat Danger pending Iaqu(r7 Ij Jury {see section 143). 

To {name, description and address). 

WHEBEAS the ini^Diry by a Jury appaioted to try whether my order issacd oq the 
day of 29 , ie reasonable and proper Is sifll pending, and it has been made to 

• ' • ' said order Is attended with so immloont 

*7 immediate measures to prevent suih 
• 243 ol the Code ot Ctitniosl Procedure, 

r . • nly ichat is rejuiret? fo be donr as a 
temporary safeguard), pending tho result of the local inquiry by tho Jury. 

Given under my hand and the seal of the Court, this day of 19 . 

_ (jS'cal) {Signature)- 

XX.— Miglsfrila'a Order probibitinl tbe Repetition, etc., of a Nsisance (see section 14lj. 

■ • • the proper recital. 

, nuisinco by aS'''“ 


(Seat) 


. (^ipnoftirc) 


XXI,— Ma|htrate'i Order to prcveal Obiiniclieo, Riol, tir, (see section 144), 
To (nom^. description and address). 


have the 
tbs and 
ipoa lbs 


lead to a riot ot an nSray ; 

‘ or ... 

WnEBEAS, etc. (os f he case mor/ he): 

1 do hereby order you not to place or permit to be placed any of tho earth or stones 
dug from land on any part of the said road; 

■ ®'’ 

I do hereby prohibit the procession passing along the said street, 
and enjoin you not to taka any part in such procession (or as the ease reeitea t y 
regui're) 

Given under my hand and the seal of the Oouit, this day of 

( 5602 ) 


19 • 

(5’iynofure). 


XXII.-^Maghlrais’i Order decliriag Parly eolilkd la retaia Peiiutioo of Lasd, ete^ 
(see section 145) 


a Dijpolf 


of dispute) and entitled to retain snch poavesdon until ousted by duo courso u< 
strictly forbid any disturbance ol hla (or their) possession in the mean time. 

Given under my hand and tho seal of tho Court, this day of 19 

(Seat) (Signature). 


nieistlg 
. 1 parties 
if actosl 
ury bad 
. to the 
• norrifs 

■ subject 
, and do 
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XVI. — OrJtf for tla removal of NaUasKt (5^^ jccfion 133} 

To (nomr, cfrrcripfion and address) 

^'QERRAS it bas been made to ap[«ar to me that 700 hare caused an obstruction (or 
nuisance) to persons QSing the pnbllQ road way (or other ptibhe place) which, etc , 
eribe the road or pnbhe place), hj, etc (sfafo icltat tt is that causes the obstruction 
or nuuanee), and that such obstruction (or nutsauce) still exists ; 


or 


Wnr.REtS It has been mado to appeartomo that jou nro carrying on as owner, or 
manager, the trade or ocenpttion of (sfofe f/ie yw/icu/ar trade or oceupntion and the 
place ichere tlU c'lTixed on), and that tho same umjunou* to the public health {or 
comfort) by reason (stale briefly in xchal manner the injurious effects are caused), 
and should bo suppressed or remored to a diQercnt place ; 



•Bsession 
public 
( reason 


or 

WnEBCXS, etc. (as'Jhe ease may be) ; 

I do hereby direct and toquireyoo within (*fafc the lime allowed) to (slate what is 
re^uiVed to be done to abate the nuisance) or to appear nt iu tbo 

Court of on the day of next, and to show causo why this 

order should not be enforcod ; 

or 

I do hereby direct and require you within (slate the time allowed) to cease carrying 
on the said trade or oeoupition at tho said place, and not agiln to carry oo tbo same, or to 
remove tho said trade (com the placo wbeco U is now carried on, or to appear, etc, ; 

or 

I do hereby direct and require youwitbtn (state the time allowed) to put np a 
sttfBeient fence (stole the kind of fence and the pari to be fene‘d)\ or to appear, etc. ; 
or 

I do hereby direct and require you. eto. (os the ease may be) 

Given under my band and the seal oi tbo Court, thie day of 19 , 

(5caJl (i^i'pnafure). 


XVII.- Uigiiirils’s Orj«r eeatlilatiBg a Jury (see section 1S8), 

WnccKAS OD tho day of 19 , an order was issned to (name) 

, vi_ -.j (na/ne) hasappliedto 

■ • ' ir an order appointing 

■ ’ ; I do hereby appoint 

■ . ■ ' • ’ .try and decide tho said 

> • days from 

Olren under my band and the seal of tbo Court, this day of 19 . 

(iS'caZ) (Signature). 

XVIll.^Mifistrate's Notici sod Psremptery Order afier the Fiadiag by e Jury (see Section 140). 

To (name, description and address). 


Olren under my hand and tho seal of the Court, this day of 19 , 

(iS'fal) (Signotare). 
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XSVI. — Beni Jo Bretetalc of EvlJence {see section 170). 

I (name)t oi (^laeJ), da hereby bind mysel! to attend at 
]a tbo Court of at o'clock on tbe 

dayof next and then and tbire to prosecute (or to prosecute and give 

evidence) (or to give evidence) in the matter of a ebarce o! against one 

and, in case of making default berein, I bind mjee'f to forte! t to Her Majesty the 
Qucen*Hmprcss of India, tbo sum of inpoca 

Dated this day of 19 

(jS'iffoofure) 


XXVII — Koihe ef Cemimlaieai by Hagisirate te Gavrrnraral Pleader {sce section 21B), 

THE SI AOISTnATC of ' hereby gives notice that be has 


pommiltod one for trial at th« next Sesiiona ; and the Magistrate hereby 

Instructa the Government Pleader to conduct the prosecution of the svld csss 

Tbe charge against the acensed is that etc {state the offence as in the charge). 
Dated this day of 19 > , 

{Signature) 


XXVIIT.— Charfas (see sections 221, 223, 923). 

(I) Charges vriib ese Head. 

(o) I {nameand office of ifagistrole, etc} hereby rbarge you [nomff of aeeuisd 
{lertonlasfoUoivs:'.-. 

(6) That you, on or about the day of , at 

fVn naviai waged wae against Her Majesty tbo Queen-Empress of India, ana 

■nfltinn iai thereby Committed an offence punlsbabio under aeotioa of w* 

, COUCH 131. ccgni»»i>c. cl tHo J""'* ° 

Boeslon [when the charge is framed by a Prtsidentjj Jilagiiirate, for Court oi 
Session substitute High Court], 

(e) And 1 hereby direct that yon be tried by tbe said Court os tbe said charge, 

(•SVffnafHre aid Seal of the )I/offisfrofe] 

t To be «ubs/if uf ed for (i)]j — 

(9) That you, on or about tbe day of , at 

On section 12t. w*tbthe intenUon of Inducing Iho ^Hon'ble ^. 42 ?, ^Meniber^ot^^^^ 


tbe 


(3) That you, being a public eervant In tbe department directly accepted 

On section 181 Istaie the nome], for another party tsfofe the ”<wej 

grstificsttoD other than legal remuneration, as a motive for f 

to do an official act, and tfaereby committed an offeace punishablo under section 161 ot t 


Indian Penal Code, and within tbe cognlaanco of tbe Court of Session [or HigbConitJ 
(4) That you, on or about tbe day of , at 

Ob section IGS I®'' to do. as the ca8» may te] 


such conduct being contrary to tbe provisionj of Act ~ ^ ' 

BBouun and known by you to bo p'ejndioial to f, if 

and thereby committed an ofieoce pUDitbableunder section ICC of tbo Indiin Penal V/O ■ 
and within tbe cognizance of the Coart ot Session [or High Court]. 

(6) That you, on or about'tbe day of > ft * 

nn .AKtinn in the coorse o£ the t'Ul of , befoca ‘ . . 

On setlioD 1»3. st.Ud in ..Mrare tb.t •• .. „hich,l«i™«.l J”" 

either knew or believed to be iaUe, or did not believe to be true, and thereby 
oSence punishable under section 193 of tbe Indian P'Zial Code, and within tbo cogniza 
of the Court of Session [or High Court]. 

l6) That jou, on OP about the day of .at . 

rvr, .nr-viivY, -vw commitied culpable homicide not amounliog to murder, 

On section 304. . and thereby coinni.ltod an olleu.e punubable 

eectiou 304 of tbe Indian Penal Code, and within the rognlXvac • of the Cou't of Bess-on t 
Highaouit], 
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XXIII. — WarriDt cf Alliclimcet ia lUnH«faD>tpui«si Is lla PoMMiioa of Land, etc. 

(seeaeelton 145X 

To the rotico OHicer in ehirga of the Police station at [or, To the 

Collcetof of 3 

WUERC vs It hM been mide to appear to mo that a dispute likclj to Induce a breach 
of the peace cxiated between (rfperi6e fhe rorfici eoneerved name arid residence 


of the said ptitiea was in possc<sioQ as aforesaid] . 

This IS to authoiire and require you to attach the s.ild (f/ie su^jccf o/ifiaj’u/e) by 
taking and keeping possession thereof, and to bold the aamo under attachment until the 
decree or order of a eonipstcnt Court detcrmioiog the rights of the parties, or the claim to 
possession, shall hare been obtained, and to return this warrant with an endorsement 
certifying the manner of its exceulion. 

Giren under my hand and the seal of the Coort. this day of 19 . 

(.Seal} {Signature). 

XXIV’.— MijijirsU's Order probitiiias ibe dvisgof (Aylliiag eo Lsnj er Water {see section 147). 

s TN.ef........ 1.,. .... ... .t f Plate eoncisely the subject of 

diipu ■ e possession of which laud {or 

v'atec • • . peraonsl, and It appearing to 

me oc , ... water) has be*n open to the 


their interest, shall not take (or retain) poescasion of tbo said land (or water) to tho 
eselnsion of the enjoyment of the tight of n$e aforesaid, until be (or they) ahall obtain the 
decree or order of a competent ^urt adjudging him (or them) to be entitled to exclusive 
possession. 

Given under my hand and the seal of tbo Court, this day of 19 . 

(6’eal) (iS'tijnafure) 


XXV’. Bend sad Bail tsad OQ a Prilnaioiry lofairy before a Police Officer (see section 169) 

I (name), of , being charged with tbo o^ence of .and after 

loquicy required to appear before the Magistrate of 
or 

and after inquiry called upon to enter into my OWQ tccoguizancD to appear when required, 
doheteby bind myself to appear at , in the Court of , 

on the day of next hr oa such day as 1 may 

hereafter bo required to attend) to answer further to tho said charge, and, in case of my 
making default herelo, I bind myself to forfeit to Ifer Majesty the Queeii'Emprcss of India, 
the sum of rupees 

Dated this day of 19 . 

(5'ijnafure) 

1 hereby declare myself (or we jointly and Gcveratly declare ourselves and each of us) 
surety (or sureties) for the above said that he shall attend at , ^ 

fnthe^urCof , on the day of 

next (or on such day as ho may hereafter be required to attend), further to ansvrer to the 
charge pending against him, and. In case of bla making default thereiri, I hereby bind 
myself (or we hereby bind outseUcs) to forfeit to Her Majesty the Queen-Empress of India, 
the sum of rupees 

Dated this day of 19 

{Signature) 


Cr.P.C.— 133 
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J-- '(4) That jou, on or about the day of ' 

•Alternative ' . in the Murse of the inquiry into 

Charges on section 


.before 


103 


.d in oridence that “ 

and that you, on or about the day of ,at 

.in the coarse of the trial of ' before 

.. , stated in the erideace that** . one of which stafenrenSs 

you either knew or believed to be false, or did not bolieve to be true, and thereby committed 
an offence punishable under section 193 of the Indian Penal Code, and vritbm tbs cogmt' 
ance of tho Court of Session [or High Court.] 

[In cases trierl by Magistrates auhsftfufe *' within my cognizance ” /or “ within 
Che cognizance of the Court of Session *' and in (e) Ofnit “ by tho said Court. "J 


fit C&arge fat Tktft after previeni Coovicfiea. 

> I (nome and offtceof Magistrate, etc) hereby charge you (name of accu^^d 
person) aa follows : — 

That you, on or about the day of ,at 

committed theft, and thereby committed an offence punishable under section 379 of toe 
■ - , . . „ „ , ( High Court ) 

Indian Penal Code, andwithiu the coguizance of tho Court of Session [or ] Ungigtrate / 

as the case may he "[ . 

And you, the said (name n/accuaerf), eland further' charged that yon, before toe 
Mmmlttlng of the said ofEence, that is to say, on the day of 

been convicted hy ihe (stnte Gourt by tchtcheontielion icashad) aX 
of an ofience punishable under Chapter XVII of the Indian Penal Cede with 
menf for a term of three years, that ie to say, the ofience of houso'breaking by oignt 
\yieseribn the offence in the words used tn the section under which the occwffl 
convicted), which conviction is still lo full force aod eflect and that yon arc thereoy 
frable to enhesced pusishmcst uoder eectho 75 of (he Indras Penal Code. 

And I hereby direct that you bo tried, cto. 

' .XXIX.— Warraat cf Cemmitatnt oa a Srateact el lapriseoinefit er Fiat if pa«til ky * 
Magistrate. 

{See seeliont S15 and 358 ) 

To the Superintendent {or Keeper) of tho Jail at 

WnESDASonthe dayof 19 ‘ , (nofneo/pn»onw). 

(he' (1st, Sad, 3rd, as Me case mojyie) prisoner in case No. \ttha 

Cnlbndsr foe 19 was convicted before me (nome and official designattonjoi 

dfienia (menfjon Me o//cnc? or offences concisely) under section (or /u//y 

r Keeper), to receive 

. ■ with this warrant 


day of 


{Signature) 


XXXi— Warrant ef Impriaeasicat ea Failm la mover attends by Atf stbatat aad Sale. 
{see section 250.) 


To the Superiotesdeat (orEeeper) ol the Jail at 


- description of 
.«ine has been 
. 1 awards P»y* 
• i amends ; ao“ 
for bis siDipi® 

I ' « Booocr paid ; 


•Inserted by the Cnmjnal Procedure (Amendment) Act, 1933 (XVHI of 1923') 
{Omitted by Act XVIII of 1923. 
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(7) Thai joa, OD or about tho da; ol , at , abetted 

the commt&sloQ of suicldo AB,a person io a state of intoxloatlon, 
On section 80G. and thereb; committed an oileaeo punishable under section 306 of the 
Indian Fenal Code, and srithin the cognizance of the Court of Session 

[or High Court ] 

(8) Thatfou, on or about the da; of , at .Toluntaril; 

caused grevious hurt to , and thereby committed an oSonoa 

On section 325. punishable under section 325 of tho Indian Penal Code, and mthin the 
cognizance of the Court of Scseion [or High Court] 

(9) That you, on or about the day of , at robbed [ital€ 

the riar/ie], and thereby committed an offence punishable under 
On section 392. section 892 ol the Indian Penal Code, and within the cognizance of 
the Court of Session [or High Court ] 

(10) That you, on or about the day of , at , committed 

dacoity, an offence punishable under section 395 of the Indian Penal 
On section 395 ('ode, and within tho cognizance of the Court of Bes’ion [or High 
Court ] 

{,In eazea tried by ilaQisiratestuhttUiile " witbm my cognizance ” for " within 
the cognizance of the Court ol Session, “ and in (c) omit " by the said Court ”] 

(It) Ctarga wilh Iwe or mors Hesdi, 

(а) I [name and office of ifatfiilrale, efc.] hereby ehargo you [name ofactmed 
person] as follows 

(б) i^irsf— That you, on or about the day of ,at knowing 

a com to be counterfeit, dclitcred the same to another person, by 
On section 211. name A ii, as genuine and thereby committed an ofience punishable 
uuder section 241. of the Indian Penal Code, and within the oognll* 
ance of the Court ol Scssioo [or Il>eh Court ] 

iS’ece-'” ,* 1 , , • 

be eouaterfi ■ . 

and thereby • ■ 

and witbm 
(ej « 

[Signature and Seat of the Magistrate] 

[To be suhsUtuted for (4)] 

(2) i'irsf — That you, on or a^ut the day of _ , at committed murder 

On sections 302 and ' ■ * 

804. 

Secondly.—' , . . . ising 

the death ol committed cuipablo homicide not amounting to murder, and thereby 

committed an offence punishable under section SOt of tho Inaiaa Penal (.ode, and within 
the cognizance of tbe tourt ol Session [or High Court.] 

(3) Ftnl . — That you, on or about tho day of , at , committed 

• V-,» __a.. Iggjjgjj 

' • • • le Court el 


• • • > • • I in order td 

the committing of such tbeft, and thereby committod an oQence punishable under section 
382 of the Indian Penal Code, and within tho cognizance of the Court of Seeslon 
[or High Court.] 

Thirdly.— Xha.!, you, on or about tbe day of , at 

committ"'’ I— -7 •- a person in order to the 

cBecting • • • .ad thereby committed an 

ofience ■ » • . . • within the cognlraaee of 

the Con ' 

.f ourf/if{/.— That you, on or about the day of at 

committed tbelt, haring made preparation for causing fear of hurt to a person in order to 
the rctainiug of propcrljr taken b> such theft, and thereby committed an ofience punish* 
able under section 392 of tho Inluu I'entl CVxle, aud within the cogmzauce of the Court of 
Besalon [or High Court.] 
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XXXV. — W*rraBl cf Exereltoa ea « SeBteare cf Dealli {tee'teeiion S81). 

To the Bnpcrlntendent (or Xeeper) of the Jail ali 

Whereas {name of pra 5 (m<r)Uie (Ist, Sod, 3rd, case maybe) prisoiset 

In CAae No. of the Calendar at the Session held before me on the 

daf of 19 , baa been by rrarraot of this Court datel the , ds^o! 

, committed to your custody oodet seoteace of death; and ^heress the order 
of the Court of coufirmfog the said sentence has been 

received by this Court 5 

This is to Butboiize and require you, the said BuperiDtendent (or Keeper) to carry 

*t.. ..sa -• , •• 'm hanged by the 

. . . '* . his warrant to tbe 


of 


19 


(Siffnoftirtl 


XXXVI. — Warrasl after 1 ContnaialtoB ef a Sesirers {tee tteiiont SSI and 363). 


19 , {name of 


To the Buperintendect (or Keeper) of the Jai) at 
Whereas at a Bessioti held on the day of 

prisoner), the (let, Sod, 9rd, as '*■“ * — •«-••• 
of tbe Calendar at the said Scss , ' 

pnulsbahle under sectioii ‘ 

, and was thereupon 

the Court of . 

the punishment adjudged by tbe 

• T Keeper), safely to 

. . by Jaw }» rtqiilred, 

• , • . >dy for tbepo»I®« 

■ — after the ecarie "MiWjl* 

lisbjneTit cf imprisouBJeal BSfls* 

day of , 15 • , 

XXXVIT,->-Wirraal le Isry a Tiac by AdicboieBt ipd S<I» [see section SSC (1) (fl)]* 

To {name and designation of the Police Officer or other person or persons vho is or 
are to exeeule the KOrrant). 

WHEREAS (nome anrf dfscr'pf ion of/Ae o/Tent/er) was on the ^^iu\ 

19 , convicted before me of the offence of (mention the offence 
and sentenced to pay a fine of rupees ; and whereas the said (nome) aJtbODg 

required to pay the said doe, has not paid tbe same or any part thereof ; 

This is to authorize and require you to attach any* moreable property 
the said (rtomel which may be found within tbe district of ,* 

{state the number of days or houre aXlov^^d) next after sneh ott^^^bmentT^e tsi 
sum shall not be paid (or forthwith), to sell the moveable property oitatr^at 
so much thereof as shall be suffieient to satisfy the said fine, returning this wa 
with an endorsement certifying what you have done under it, immediately opon 
execution. ,n 

Given under my hand and the 6c»l of tbo Court, this day of . 

{Seal) (Sis/oalare) 


iffhe*nit(oofeet V« 


(*■«/) 


♦Substituted for the words "make distress by selrure of any ” bytho Criminal Pw* 
cedore (Amendment) Act, 1933 (XVIII of 1933). .. 

f Subetituted fat “ such distress ’• by the Criminal Procedure (Amendment) Act, 
(XVIIl of 1933). 

iSubstitutod for ‘'property distrained •' Wtho Criminal Procedure (Amcfidme^^ ) 

19J3 (^in of 1933), 
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This IS to authorize and require you, tba said Superintendent (or keeper), to teoeire 
the Slid (nrjme) into your custody, together with this warrant, and him safely to keep 
‘ ! ■ .*■ . lubjaet to the prorisions of 

‘ • ■ pvid, and on the receipt 

' ■ • ibh an endorsement cecti- 


Oiren nnder my band and the seal of tba Const, this day of 19 . i 

(•S’eaf) (5j^nofure) 


XXXf.— SiiBinioaj to Wilntss (see sections 68 ani7259) 

To of 

IVrebEIS compUmt has been made before ma that has (or is 

snspocted to hare) committed the oUenco of (state the of/cnee concisely with time and 
place), and it appears to me thit you are likely to give mvterial evidence for the 
prosecution ; 

’ ’ ■ “**' V 4. v-*-,. iv.- .u. day of 

■ .1 serning the matter of the 

• • • ourt; and you are hereby 

ippear on tba said date, a 

day of 19 , 

(Seal) (Signature 


— Pr*e»pl lo Dutritl Mijiitrats (• tammta Jarort and Aiitsiori (see section 326). 
To the District Magistrate of 


(Bere enter the names of Jurors and Assessors ) 

Qiren under my baud and the seal of the Court, this day of 19 • 

(5eaZ) __ (Signature) 


(XXXllI — SsmniMs le Assessor or Jaror (see section 328). 

To (name), of (place) 

PUBSUaNT to a precept directed to mo by the Court of Session of 
requiring your alteudance as an Assessor (or a Juror) at the next Criminal Beasion, you 
ace hereby suminoned to attend at the said Court of Siasion at (pfsee) at ten o'clock in the 
forenoon on the day of next. 

Given under my band and tho seal of office, this day of 19 . 

(Seal) (Signature) 

XXXIY . — Wirraet of Conuailocot nder Sealeste of Deitli (see section 374). 


To the Buperiutendent (or Keeper) of the Jail at 


Court of 



day of ' 
prisoner in the case 
icted of the offence of 
the lodiaa Feoa) Code, 
e said sentence by the 

'~r Keeper), to receive 
with this warraut, 
rant or order of this 


Given under my band and the seal of the Court, this 
(Seal) 


day of 


19 . 

(iS'/i^nafure) 
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reason of (state the reason) unable to maintain liersell (or himself)} and to have neglected 
(or refused) to do so, and an order has been dnij made requiring the said (name) to allow to 
his said wife (or child) for maintenance the monthly sum of rupees ;and 

whereas it has been further proved that the said (name- in wilful disregard ofttasifd 
order has failed to pay rupees • being the amount of the allowance for the month (cr 

months) of ; and thereupon an order was mado adjudging him to undergo sunple 


(6rcaf) 


(Sif/nature)- 


XLI.-~ Warrant (e enforce (he PajrnesI of Haiitteaasce ty AllarhnrBi and Sals (see Sfction d8S) | 
Ta(nameaiiddesiffnalionoft/iePolieeOf/ieer or other person ioexeeule the 
warrant-) , 

>r> — ..J.. - t. .. j-*_ r,-_. ,tt — , Jjjj jmd wile 

, vhoreas the said 

*. , being tbe 


This is to autho ise and require jou to attneh any* moveable property belonging to 


saia 

.bereel 

ement 


Given under my band and lbs seai of the Court, this day of 19 • 
(Seal) (Signature). 

XLII.^Bend and Bail-Uod on a preliBistry Isqairy before a Mi|i>lrala (see srefion* 490 and 499} 

I (fianie), of (place), being brought before the Magistrate of (o.t the ease moil he) 
charged with the offence of , and required to give security for my attendance in 

his Court and at the Court of Session, if required, do bind myaeU to attend at tbe 
Court of the said ^Isgistrate on every day of tbe Preliminary Inquiry into tbs said charge 
and, shoold the case be sent for trial by tbe Court of Session, to be, and appear 
before the said Court wbeu called upon to answer the charge against me ; and, in case of ^ 
mohing default herein, X bind myeeif to forfeit to Her Majesty the Queen-Empress of India, 
the sum of rupees 

Dated this day of 19 , 

(5'i^nflfure) 


I hereby declare myself (or we jointly and soverally declaro ourseltea and each of ns) 
surety {or sureties) for the said (noirre) that be shall attend at the Ooort of 
-on every -• - ' •— » i-.i 

the case be ' , • . , • 

Court to a . . 

myself (or ’ , 

of rupees 

Dated this day of 19 


•Substituted for the words "make distress by seizure of any *’ by the Crimiosi 
Procedure (Amendment) Act, 1933 (XVIII of 1933). 

(Substituted for " such distress*’ by the Criminal Procedure (AmeudmeDt) Act, 1919 
(XVIII of 1923), 

JSubstltuted for "property distrained" by the Criminal Procedure (Amendment) Act, 
1923 (XVIII of 1923). , ^ 
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XXXIV-A.—BoaJ for Appeirtnce of Offooior nloaioi penJiog RealJsiHon of Fino (s?e teelinn 388). 

ofrup**' .1* . ■ ■ ■ . 

for ■ ■ ' • . . ■ . ■ . 

on eonaiiivu uf my eietuiiiiy a buna /ui »ii/ appeal uiii:i! on iiie /onowtiiy aiiie 
or dates, namelu, ; 

i hereby binii inyself to appear before the Court of at o'clocTe 

on the foUoirinq dale or date*, ttamely. , anil in ease of nmking 

default herein, 1 bind snystlf to forfeit to Uis Majesty the Kiiiy£mperor of Inihu, 
the jum of rupees 

Dated this dayrf 


IFAert a bond itith ritreiies tr to he executed, add— 


{Signature). 


ntly 
1 of 


{Signaiu>e) 


SXXVIIli— Wirraot of CommittBool m ttrUio tatti of CooUnipl wloB » Fibo !■ ioipoio J 
(tee section 480). 

To the Supoiiatendeot (or Keeper) of the JeU at 

\7he 6EAS at a CoQtt holdea before me on tbu da? (name and description of the 
offender) id the presence (or tiow) of the court commill^ wiltol contempt | 

And nhereas for such contempt (be said (name o/ o/9'encfer) baa been adjudged Ijr 
the Court to pa? a Goe ef rupees , or In default to sufier simple imprison'- 

sent for the space of (slate the number of months or days); 



OiTcn nadoc m? hand aod the seal of the Court, this dn? of 19 . 

(Seal) (Signature), 


XXXIX. — Magulrate'i or Jud^o'i Warraal of Ceamilmesl of Wiloooi rtfvinig lo aaiwer 
(see section 485) 

To (name and description of officer of Court) 

Whereas (name and description), being summoned (or brought before this Court.) 
as* a witness and this da? required to give orideuca on an inquir? into an alleged oReneed ; 
refused to answer a certain question (or certsiu questions) put to him touching the said 
alleged oflence, and dul? recorded, without aliegiug anr just ezense for such refusal, and 
for bis contempt has been adjudged detention in custody for (term o/defenfion adjudged) 

This is to autboiise and require yon tahe the said (name) into custod? and him safely 
to keep in your custody tor the space of days unless in the mean time ha shall 

consent to be examined and to answer the question asked of him. and on the 
last of the said days, or forthwith on each oonsont being known, to bring him before this 
Court to he dealt with according to law, returning this warrant with au endorsement 
certifying the manner of Its execution. 

Given under my band and the seal of the Court, this day of 19 . 

(^Tcal) (^iffnofure). 


XL.— Vf sirtat «! ImprUeamsat «a FaiUfe U pay MsUttasact (see seefiOR 483). 

To the Superintendent (or Keeper) of the Jail at 

Whereas (name, description and address) has been proved before me to be 
pcEsrsEcd of snfSclept please fo mpin^ln fiiawife(name) [or bis child (namp), w)io )s 
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XLVnr. — Warr&At of Commitment of the Surety ef an accDXd person admittid to Bail 
(ate section 514) 

To tho sttperinteDdenti (or keeper) of tbaCinl Jail at 

Wherkas (name and deseri/dion of surety) has bound htmscJf as a surety for tb* 
appearance of {tfale the condition of the the said (name) has therein mido 

default whereby the penalty mentioned In the said bond has been forfeited to Her Majesty 
the Queen-Empress of India ; and whereas the paid (wflnis o/aufp/^) has. on duo notice to 
him, failed to pay the said sum orsbow any sufBcient cause why p.aymeot should not be 
enforced Against him, and the same cannot ba recorered by attachinont and sale of more- 
able property of his, and an order has been mado for b's imprisonment in the fiulJuil for 
(speeify the period '' : 

This is to authorise and reqnireyou, thesald Superintendent (or keeper), to recelre 
the said (name' into your custody with this warrant and him safely to keep in the ssid 
Jail for the said (term of impritonmenl and to retntn this warrant with an erdorsemeot 
certifying the manner of its exeeution. 

Given under my hand and the seat of the Centt, this day of • 

(SeaT) (Signaturt) 


XLIX. — Kotice te IhcPriAcipsl of Forfeilartef a Bead to tirep the Ptitt (see section 514). 

To (name, description and address). 

• ■\VHFnEAB on the day of 19 .you entered into a bond not to 

commit, etc. (ov in the bond), and proof of tbo forfeiture of the same has been glren before 
me and duly recorded ; 

You are hereby called upon to pay the aald penalty of rupees or to show cause 
before me within days why payment of the same should not he enforced sgsisst you. 

Dated this day of ■ 

(Seal) (5;^«flfur#) 

L.— Vsrraol to sltach (be property of Ibe Prtaeipai Cs breach of a bead le keep tb* p*ati| 

(see section 514). 

To (name and designation ofPoJiee Officer), at the Police station of 

Where tS (name and description) am on the day of 19 

into shond for the sutnof rupees binding himself sot to commitia breach of » 

peace, rto., (as in Me and proof of the forfeiture of tbe said bond has been p”*" 

before mo and duly recorded ; and whereas notice has been glren to the said (name) caHiCe 
upon him to show cause why the said sum should not bo paid, and bo has failed to do so o 
to pay the said sum ; 

This is to authorize and require you to attach by seizure moveable property belong 
to the said (nome) to the value of rnpees which yonmay find within the district 

, and, if the said sum be not pud within , to sell the propetvr 

so attached or so much of It as may be sufliclent to realise the same ; and to make return 
what you have done under this warrant immediately upon its execution. 

Oiren under my hand and the seal of the Court, this day of 

(fi'cflD (Signature) 


LT,— Warrasi of Inpri>SDm<Bt en brsteb of a bood le keep tbe peace (see section 614). 


To the Bnpermtendent (or Keeper) of the GtTlI Jail at 

Whereas proof has been given before me and duly recorded Mat (nam* ® 
description) has committed a breach of tbe bond entered Into by him to keep Me 1^ ’ 

whereby ha has forfeited to Her Majesty the Queen-Empress of India, the sum ot rupv® 

- - • •• «vnse why 

thewot 
• made tot 

, „ ■ ■ iprison- 


trienl) ? 

^Is li to authorize and require you, tbe 
paid ClvU Jail, to receive the said (r}amf) Into yoat 


said Bupeilnlendent (or KeepoO d M| 
custody, topethpr with this warrant, s»d 
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XLin,— Wirrinl Is ductiar^s ■ psrisD inpritwisj eii Fiitm Is £iva Sacurllp {ses 3eclio7i SOO) 
Totlie Supenntcudput (or Kcerer) Iho Jail at (or oi/»er officer tn loho^e eustn- 
d\j Iht person 14' 

Wnciicvs (name nnif cfr40ripjioR o/pn'SMOr) wsa committed ta your custody 
under TTirrAnt ot this Court, dalel'tho day of , and has since 

with bis surety (or sureties) duly csecutei a boad under saction 403 of the Code of Criminal 
Procedure; 

This IS to autberue and require you forthwith to discharge the said {name) from 
your custody, unless be is liable to be detained for some other matter, 

Given under my hand and the seal of the Court, this day of 19 

(^eaJ) (Signature) 


XLIV.— -VVarraat ef AlUebmtal (« eafarte a Bssd (see section 5t4). 


Tott - • — ■ • * 

WllE . ; ■ . • • . 

{mention • • , 

Iler Majesl , • ■ ■ ■ 

and where 

sum or shnw any rulBeient cause whv payroent should not be enforced agmst him ; 

This is to anthariso and reqeire youtoettach snymoveable property of the said 
(name) that you may find wicbm the district ot , by seizure and detention, 

end, il the said amount be not paid nilhin three days, to sell the property so attached or so 
much ot it as may be suQloicnt to realise the amount aforesaid, and to male return of what 
you have done under this warrant immediately upon its execution. 

Given under my hand and the seal el the Court, this day of 19 *. 

(jfof) (Signature) 


To 


XLV,— f(oU<« te serrty oe Breath et a Bond (see teslion did), 
ot 


WnnnCAS on the day of 19 .you heeatno surety for (none) 

of (place) that he should appear before this Court on the day of and hound 

yourself in defeuit thereof to forfeit the sum of rupees to Her ^fB]e8ty the 

QueeD'Empress of India; and whereas the said (name) has failed to appear before this 
Conrt pnd by reason of sudidefanU you have forfeited the aforesaid snm of tupoos ; 

You are hereby reqaired to pay tba said penalty or show cause, within 
days from this date, why payment of the said snm should not ho enforced ayalost you. 

Given under my band and the seal of the Court, this dayot 19 

(Seah (Signature) 

XLVf — hetice te Surity to FerfeUnre of Bond f«r C»d Behavlear (see section 514). 

To 


(name) 
bound yi 
Queen-Ill 

security 1 


WnEpcAS on the day of ^ •7®'* became surety bj 


are hereby required to pay thasald penalty ot ru 
within days why it should not be paid. 

Given under my hand and the seal of tbe Court, this 
(Seal) 


the period of and 

res to Her tfajesty the 

been convicted of the offence of 
imo such surety, whereby your 

upccs , or to show cause 


(iS’i^nafurc) 


XLVII. -Warrant e! Attaeharata^aiast a Ssrety (sec«ccfion 614>. 


lOi^iiUiurc; 
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fctm cafely to ke«p in tbo raid Jnil for tbc said i«rIod o/tmprisnnnienf), and to 

retam this warrant with an cndorrcmcnt certifying tbe maiiDer of ila execution. 

Glrcn under my band and tba teal of the Goort.thii day of 19 . 

(S’fol) (^iffnafwre) 

LIT.— Wamot ef atlicVaeBt and lalt ob ferfeiisre of Wd far food Icliaviour (see section S14). 

Totbo I’cUcc Officer in charge of tbe Police itatioa at 

Wnrnnas (tiomf, rfr#^rtpfjon anrfodrfreij', did, on tho day of 19 , 

girc recunty by bond in the sura of rupeea for the good beLariour of (name, 

tie., cf th* '• ■ ■ "'t' " ‘ ' 'ire me and dnJy recorded of the com- 

miisicn by * irbereby tho said bond bos been 

forfeited, a id (name) enlling upon him to show 

cause nby . (ailed to do so or to pay the aaid 

stun; 

This is to aulhoiire and reqnire you to attach by seizure moreablo property belonging 
to the said (name) to the ralue of rnpeca nhicb yon may find within the district 

of , and, it tho said aura be not paid within > to sell the property bo 

attached, or so much of it a* may be sufhcieDl to realise the same, and to make return of 
what yon hare done under this warrant immediately upon its execution, 

Glrcn under my hand and the seal of the Court, this day of 19 , 

(5’eal) (SignatuTo) 


Llll.-^Warrsat ef leipriistmtal ao forfailare ef load far gead lifcsvtaDr (see seelion C14). 
To the Sopcrintcndent (cr Keeper) of tbe Civil Jail at 

'f— •* ... 1 ’ •' s I 

give seeun 

efthe prir 

duly reeor r * * 

India, the 

reuse why • i 

thereof car ’ . ... ■ 


Giten under my band and the real cf tbe Cevrt. (his 
■ (fi’eaO 


day of 19 

(Stgnalure) 
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lunatic, chap. XXXIV . 1632 

notice to accused nuder s 4TC 

discretionary . 1C73 

— when to be diseha-ged and 

when acquitted, 1707,1763 

— a competent witness against 

co>accascd ... 1769 

record of evidence in absence 

of — .t.512 .. 1810 

abseonding after charge 
framed, efieet of 1811 

faiinn to produce — doe to his 
being arrested ID another esse 
or other bona fide ciusc, 
forfeiture of boud whether 
justified lgl8 
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wboQ accase^ acquitted Judge 
cannot como to adteiso 
conclusion ngainst liini 
deciding n sub’icqucDt 
appeal ^ ... 1122 

- _ ground that proceedings aro 
barred under b. 403 (1) not 
taken in tcviaion petition, 

’fi High Court can take untico 

of it^uo mofu ... 1122 

English law on tho eubjcct 1422*1121 
appe'il • on bcbnlt of Go\t. in 

case Qt — , 8 U7 1115 

'■:,what orders amount to — and 

.• what not ... HIT 

appeal from — by lower appellate 

.Court ... 1161 

by epccinl Magistrate ... 1151 

55 • , In a ease tried by jury ... 1461 
High Court’s powers in appeal 
- from order of — 1475.1176 

appellate court's power to alter a 
finding of ocquittat into ono 
g. .ofconwiotion ... UBO 

arieet of accused is appeal from 

~ . a. 427 . . 16(M 

so fuilherlnquiiy can bo ordered 
.under 8. 436 where accused 
ti • acoultled ... 1640 

aUeoargo ou conrletion or *- 

for minor oflence _ ... 1650 

reference sgamst order's of 
Otil when entectainable ... 1561 

condiet as-to lotorfercnce by 
High Court With — at tho 
}• »• ' iDstanre of pnratc prosocu* 

tor !570,1577-1678 

dismissal of complaint in ab 
■;.i: , fence of complainant under 
*8 247 amounts to — which 
, should not bo set aside in 
i.-' revision ... 1C07 

when lutcrfcrenco by High 
• Court with — on reference 
^or at the instance of a pn> 

'vato proscentor jostidcd and 
Hi! ^hen not JC07*1609 

— on ground of lunacy ... 1C40 

>•— on withdrawal of prosecution 

8. 494 1762.17C8 

, •— before judgment on taking 

bond for- appo.arnncc at tbo 
time of judgment. 

«, 497 . • 1777,1783 

order of — not proper where 
{;i; court iDcompeteut to try 


Fifit 

“ Magistrate " “ District Magia- . 
trate “ and "Magistrate” of ) 

the first class " ... -lo 

Sab'Divisional Magistrate . . 
Presidency Magistrates ... ft 

joint Sessions Judge ... H 

includes omissions s. 4 (2) ... 60 

application of — s conferiiog 
junsdietioQ ou Magistrates 
or Courts of Session -s. 528 

. . i!n9 


Addition of parties 

in disputes a s t o immoveable . 

property under s 145 ... 

after oommenoemontof . 

inquiry ... J*! 

up to beginning of inquiry ... 
Addition to charge ^ 

when may be made, 8. 227 ... 

to bo Ttad and explained to 
accused, s. 227 ... 

diflerent oflence may be added 

to the original charge 6” 

murder of one person and hurt 
to another, charge of murder 
in respect of latter may be 
added »• 

of new charges 

Additional Chief Presidency 
Magistrate 

- appointment of, s 18 (4) *®>*2 

power©!, s. 19(4) 

Additional District Magistrates 
appointment of. e. 10 (2) 'I’l.cia 
nSwcTS of, B 10 (2) 

Additional evidence 
power of high court to direct to 

be taken or take—, a. 375 18» 
appcllalo court may take, or 

direct it to bo taken, 8 . 423 15® 
powers of ciiil and criminal . . 
appellate court to taka — _ 

diBtiuguished 

when to be admitted 1305—15 

necessity for taking 

In appeal under a. 47G — 

- court empowered to take « . 

* remand lor — and finding 
ozamination of accused ai^r — • r 
power of appellate court after ^ 

..V,n. _ ~ 


Act 
title of — 

j-4n forstniing words of an — * 
^ttfcrerpc miy be made to 
its liUo and prc'imblo ... 

j loimcf Acts(8. 3 


1927 




Additional Sessions Judge 
appointment of. 8. 0 (3l ’** 

has JurUdictfon io try sacb 
cases sa tbo 1 ocsl Government 
directs or Bcasious Juogo 
mskesover 

Ifakiog OTcr a eaeo is not * 

' transfer and Ec«lona Juogo 
may bear it bim'elf ••• 

Joint EcssifcOB JuJ.e turned ioto 
uddllloual EtB&ieii* Ju JfcO ••• 
what cares to try, 8 193 1-) 
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< rAQE, 

ume oCepco inclodcs oUeneo 

* loToIrcd ... lilG 

accused sabscqaectlj charged 

. with conspiracy of which 

* that ollenco is alleged to 

. form a part ... 1415 

Same facts, coDvietlon for 
felling timbers m excess of 
liceDCS ... 1415 

• acquittal of an offence under 
a. 437 bars subsequent trial 
. for an oQcnce of rioting ... 1415 

.•acquittal of an offence under 

s. 303 bate trial under s. 201 1415 
.. acquittal of an oSenee under 
the Penal Coda bars trial 
under the Registration Act 1415 

* acquittal vudet a. l3l'A bats 

trial under 8. 120 B ... 1415 

charges framed In a diflercnt 
manner and under a different 
1, section ... I4tC 

Subsequent prosecution on 

diSereot facts . 1416 

accused cannot be retried 
. limply because tho offence 

is a continuing one ... 1416 

Trial for diRoront oSences upon 

the lamefacts lll6-ltl? 

,, acquittal ooder a wrong 

section .. 1416 

protection offered by ecetion 
, extesde to diflerent oflences 1416 

, conTtctlon nnder a. Ol-B Com* 
panieg Act does not debar 
subsequent trial for criminal 
breach of trust .. 1416 

acquittal on » charge under 

. s 401 does not debar a trial 

' under s. 41S ... lilC 

acquittal oo a charge under 

B. 400 bars trial nnder s 395 1117 

* acquittal on a charge under s. 

' ' 408 bars trial under e. 477-A 1117 

' acquittal on a charge under 

* 8. 93 bars trial under as 467 


‘ and 472 read with 8. 120.B .. 1417 
'* acquittal on a charge under 

s. 297 bars trial under s 379-. 1417 
. acquittal on a charge under as. 

380 and 411 bars (rial under 
8 64 A Calcutta Police Act... 1417 
acquittal on a charge under 
8. 160 bars trial under a IG 
(a) of the Bombay District 
Police Act ... 1417 


acquittal on a charge under 
B. 68 of Calcutta Police Act 
bars trial under s. 103 (it') of 
the ^^etchacts Sbippiog Act 1417 
Property stolon at differeut dato^, 
absence of proof tb.it it 
passed at cue aud same 
time .. 1417 


PAQEs 

Distinct offeneos, sobsequent 
trial for offence committed 
In same transaction ... 1418 
conviction nnder a. S13, 1, P 0. 
does not bar trial under 
8, 3 (12) Madrsg Town Nuis* 
anee Act ... 1418 

conviction under s 379, 1. P. 0. 
no bar to trial under s. Oof 
the Opium Act ... 1418 

acquittal on a charge under 
8. 159 of the U. P. Muni- 
cipality Act no bar to trial 
under 83 166 and 353 I. P. 

C. ... 1418 

other illustratirs eases 1418»14!9 

Death in consequence ol the 
injuries; contingecey men* 
tloned 10 Illustration (e) 1420 

further evideneo disclosing 

graver offenco ... 1430 

conviction under g 31 of the 
Rnugoon Police Act bars 
trial under a. 457, 1. P. C. ... 1430 
acquittal of an offence nnder 

8. 343 of the Bombay City 

Municipal Act bars trial 
for failure to remove bal* 
coDies ... 1430 

act constituting more tbsa one 
oflenco , conviction in respect 
of one no bar to trial of 
another ... 1430 

conviction under s 238 no bar 
to trial under s. 366 
I. P. C. 1430,1431 

scquiltil of offence under 

9. 335-147 does not bar trial 

under B 303 ... 1431 

acquittal of ofleoce under 
8. 406 does not bar trial 
unders.409 ... 1431 

Acts constituting offence under 
two or more ensetznents, 
accused not fiabfe to t>e 
punished twice 1431-I43t 

proBOcution may be nnder 

either of those enactments .• 1431 
separate sentences under a 47 
(a) of the B and 0 Excise 
Act and 8 9 cl. (c) of the 
Opium Act ... 1421 

coufictious both under 8 3S3 
I. P C and B. 101 of the 
Railway Act not sustainable 1421 
when one act constitutes two 
offences nnder the same law, 
separate sentences can bo 
Inflicted ... 1431 

Explanation exempts dismissal 
cf a complaint under t, 

219 113M133 
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. B. 195 Qot complete in UseU 1649 
both Qnder old and new Code 
a. 476 is cotollarfof a. 195... 1649 
Reasoning of Madraa Higb 
Conrt Full Bench nnanawer- * 

Able ... ... 1649 

qnali^catjons mentioned in «. 

195 to be treated incorporat- 
ed in 8. 476 ... ... 1649 

proceedings cannot be taken 
sg'aiost a peraon who is 
neither a party nor a wit- 
ness 1649-1650 

reUtron of s 476 to a. 195 ex- 
plained ... ... 1650 

Admiasibinty 

in evidence of statements of 

witnesses to police ... 574 

of confession ... ... C13 

of statement of a confeastooal 

character 1100 , 1101 

of evidence given at preliminary 

Inquiry, s. 308 ... 1101 

of statements before committ- 
ing Magistrate ... 1106 

doty of Judge under a 898(1) 

(o) to decide oo'-ot evi- 
dence ... ... 1144 

Irrespective of the qaeatlon 
whether objection raised or 
Qot ... ... 1114 

‘ to prevent prodoction of in. 

admissible evidence 1144, 1145 

Adcclsflion 

by party, effect of ... ... 507 

, conviction on— of truth of aeeO'- 

eatloD, s. 343 ... ... 965 

' of truth of allegations ... 966 

* what does or does not amount 

to ... ... ... 966 

‘ by counsel illegal ... ... -966 

plea of guilty by pleader 
taay be acted upon when 
- personal attendance dis- 
pensed with 966. 1019 

should' be recorded In the 
words of accused 966, 967 

discretion of Magistrate to 

convict on plea of guilty ... 967, 

1020, 1075 

made by a pleader appointed 
by court not binding on the 
accused 1073, 1228 

should not be through counsel 
or pleader ... — 1073 

conviction on plea of guilty ... 1075 
AduUfy 

formal complaint of — necessary 771, 
778 

husband dying after Instituting 
complaint under s. 498, 
offoot of ... ••• 774 

offence— cojnpoundable, 8. 845 1863, 


FlQE. 

on the part of husband when 
constitutes sufficient cause 
for wife’s maintenance ... 1732 
' wife committing — before apply- 
ing not entitled to main- 
tenance ... ... 1735 

must be proved 1735, 1733 

* living in adultery 'what 

amounts to ... ... 1737 

maintenance order may be can- 
celled on proof of— ... 1737 
cannot be cancelled when— * 
proved before the date of 
' maintenance order ... 1737 
allegationa must he adjudicated 

upon ... ... 1733 

must be sufficient proof— ... 1733 
evideuce should be specific and 

cogent ... ... 1733 

Advocate 

included Id Pleader, a. 4 (1) (r) 35 


Advocate General 
definition of, 6. 4 (1) (s) 
includes Ooveinment AdvtMSte 
information by— s. 194 (2) 
power of — to stay preseentioD, 

8. 353 ... , - : 

power of— to enter A7p77e^O' 
tegui 

entitled to condnet prosecn- 
' tion before Magistrate wlth- 
ont permission, s. 495 > 

application for transfer not 
required to be supported by 
affidavit when applicant is 
— B 526 |4) ... ••• 1 

Affidavit 

service jnay be proved by — ... 
application for transfer ought to 
be supported by — , 626 (4) 


1861. 

1896 

1836 

1896 


not by a letter ... 
mere written statement of 
counsel not sofficient ... 

Must be sworn bef^ 

High Court 'SI'S 

Clerk of the Crown 
Commlr.loner , 1697, IW 

other person appointed by High 

Court ... 

Sworn beforaan officerOfDlstrict 

Judges court not sufficient ... 

by counsel ••• . ., iSiv 

counter - by District Magistrate 1897 

accused can legally tender his 

courts and persons before whom 
affidavits may bo sworn, 

8.639 - - 

contents of — — , . "I 

— In proof of ,gco 

pnblio sorvaatj 8. 639'A .9 
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* I4lsrecce oiidet s. 133 can ba 

transferred to ... 705 

eorapetency of ** to heat ap- 
peal, s. S03 ... 1437 

Appeal from sentence passed by 
— ,s 410 ... 1437 

powers of — ... 1519 

shall have and may exercise all 
powers of Sessions Judge 
under Chapter XXXII in cases 
transferred to him, B. 438(3} 1556 

Aden 

perim is witbin Sessions Division 
ofDistiietof ... 69,70 

political resident at — not a 

Conrt of Session ... 69 

powers of Court of Session con- 
ferred upon the Resident at — , 
nature of ... 73 

airast at ... 244 

Adjourn 

- when trial may be suspended a. 

■ 229 ... 683 

proeeedlng immediately with 
trial lihely to prejsdiee ... 883 

new charge raising diOercot 
auesttooi and admitting of 
diHerent defence ... 663 

where charge framed by com- 
xmttmg llagUtiate does not 
cover gravity of oUenee ... 834 

cSeet of non appearance of com- 
plainant on adjourned beating 076 
7uty or Assessors to attend at 
adjoutoed sitting, 8 30S ... 1110 

Haglstrate bouui to >- case 
when application made undee 
B. 626 (8) 1609, 1900 

Adjournment 

Order of — under a. 247 ... 979 

power to postpone or adjourn 

proceedings, a. 344 1255. 1356 

there must be auHiclent and 
reasonable grounds ... 1356 
BcESions trial not to bo 
adjourned . . 1356 

absence of accused, whether 
ground for 1356, 1367, 1358 
for examination of tomalnlog 
witnesses ... 1357 

svithont limit ... 1367 

cause of — to be recorded . 1367 

grounds of 1357, 1358 

absence of wltncsa ... 1357 

summoning witnesses examin- 
ed before Haglstrate — 1367 
tendering evidence not ex- 

amined before committing 
llagistrate ... 1357 

Advocato’a long standing en- 
gagement ... 1357 

on application of accused ... 1367 
rclusal to grant — tor exami- 

potion of defence witnciscs 1358 


, PAGE, 

enfafr means to get an — not 
to be resorted 1258 

iosufllciont cause for post- 
ponement or— 1353,1359 

engaging advocate and pro- 
, paring defence - 1358 

trying question of law in revi- 
sion ... 1258 

. llagisttato's being busy with 
executive work sine die for 
further evidence ... 1259 

witness' non-attendance 1259 

stay of criminal proccediDgs 
pending civil amt 1259, 1260 

, object of criminal proceeding 
to prejudice tri tl of civil 
EOU ... 1259 

only juvtifiable on special 

grounds . 1259 

probability of speedy teimina* 
tion of civil suit ... 1260 

no bard and fast rule ... 1260 

hfatters materially in issue 
same . . 1260 

pnvity ... 1260 

conflict of decisions .. 1260 

value of civil eourtdocisioo . . 2269 

court cannot stay but it may 
adjoorn ... 2260 

application for stay to whom 
to bo made 1260,1261 

cost of — ... j 1261 

to be paid by party in whose 
favour order has to be made 1361 
exceptional cireumstauccis en- ■ *, 
titling . . m\ 

granted at the request of com* 
Plainant's pleader . . 1861 

Vakile* absence ... 1861 

for conTcmence of police . . 1261 

failure to accompany process- 
sorver to secure service .. 1361 
complainant solely to blame 1261 
whethor accused can bo otdor- 
od to pay costa 1261,1263 

not to be awarded in respect 
of previous adjonruments ... 1263 
^ or la appeal 1263 

stay of ono of two conntcr 
cases 1263 

cost of — Under 8. 526, power 
of High Conrt to direct ... 1898 

acensrds' right to more than 
one ... 1902 

Administration of Justice 
, ptoccodings in case of certain 
oBenees aCecting— , 

Chap XXXV lelfi, Hjn 

-proeedute in cases mentioned In 

e. 195. 8 476 . . . 1G16 

amendments explained 16tC. 1617 
ellecl ol amendment lCl7,"f64S 
ecope and object of scetiqb ICiS, 1619 
e 470 is supptemeatafy la - , 
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Alternative Judgment 
. wheomaybemade, s. 3G7 (3) ... 1317 
Amendment 

. <jf charge from constroelivo 
murder into eubstantivo 
. _ murder and vice versa 67G, £>77 
mUEt not prejodiee accused ... 860 

, to cure an illeg Jity ... 880 

of verdict, s 301 ... 11S9 

; appellate court’a power of — 

B 473(l)(er) H71.1491 

of record of lower court I n 
accordance with order of 
Bigh Court, a. 435 (2) ... 1502 

American 

> Jury for trial of — , a. 275 ... 1081 

Animals 

Investigation by Police into 

d^ath caused by-, a. 174 ... C39 

Annoyance 

power to issue order absolute at 
once in urgent eases of — , 

, , 6 144 ... 446 

Answer 

refusal by accused to — questious 574 
given by accused should bo 
, recorded, a. 3C4 ... 1333 

every C[uestion pat to aceosed 
and every given by him 
. should be recorded in full ... 13S5 
refusal by complain.int to — 1703 
1 refusal by witness to — ... 1703 

. imprisonment or committal of 
,,, , person rclnslng to — or pro* 

dues document s. 465 ... 1703 

Apology 

discharge of oSendec on sub. 

, mission or—, s. 484 ... 1703 

litigant adopting submissive 

attitude ... 1702 

Appeal 

aggregation of sentences and — • 161 
from rejection of spplic'ttion 
„ under s. SO for restoration 

of property ... 205 

. (from order requiring a person 
to furnish security under 
. , s. 110, to which court lies ... S59 

not duly disposed when 
. evidcnco for or against not 

duly weighed ... 359 

amount of security cannot bo 
, , enhanced in — ... 359 

lies under 8 406 A .... 359 

District Magistrate accepting 
appeal under s. 110 cannot' 
remand case lor fresh in- 
quiry ... 360 

.from order requiring security 

for keeping the ponce ... 378 

from order refusing to accept or 

rejecting a surety ... 889 

from order to give security for 
good behaviour lies to 
. . District Magistrate ... .897 


1193 


1475 

1435 


1435 


1435 

14S5 

1435 


PAQB. 

£tt>m an order to pay eompenav • 
tion under s. 350 1009,1003 

no appeal from order fining 
Assessor' 

accused acquitted of certain 
charge, Judge deciding sub- 
sequent appeal cannot come 
' to adverse conclusion 
of — , Chap. XXXI 
unless otherwise provided, no 
— to lie, s. 401 
what is 

difierenco between clnl and 
criminal — 

Is a creature of slatuta and 
only exists where expressly 
given 

appeal allowed but not filed 

— presented where not allowed 
High Court heating revision 

application debarred from 
hearing appsal > ... 

Privy founcil — in criminal 
matters 

when entertained 
case where some subsinetial 
and grave injustieo bas 
been done 

conviction on partly fnadmis. 

. eible and unreliable ovideoce 1486 
principles governing interfei* 
ence with ••• 

verdict of criminal courts in 
India ••• 

Privy Couhoills net a court 
of criminal appeal _ ... *• * 

mere mistake in exercise w 
jurisdiction is not enongh 
to sustain appeal but justice 
must have been set at 
naught ••• 

when certificate of fitness 
^ should be granted 

— from order rejecting appl'* 

catiou for restoration of 

' attached property, s. 405 ... 

from District Mogistrato I 
order lies to Sessions Judge 
’ frozri order requiring scenrity , 
for keeping the peace or ''' 

' good behaviour, s. 406 

amendment 
scope of 8 406 
‘ from order demanding secuti- 

ty under a. 17 of Gambling 
powers of appellate court heat- 

ing — under 8. iOC ••• *• - 

lies to District Magistrate ... 1*2^ 

record gnbmittod to Si^ions , 
Judge under s. 323(9) 

* ’not competent to him 1420, MM 

whether revision lies or not ... MW 
' from order refusing to accept or 

rejecting a surely, i. 400 -A. 


... «36 


1436 

1426 


1426 


1426 

1426 


1437 

liW 


M26 

1433 


M23 

M3d 

1433 
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Naxlt of subordinate Jadgo'a 
' court not competent to ad- 
minister oatb for purposes 
of- ... ... 1966 

accused swearlog false — liable 
to be prosecuted for per- 
jury 1966 1967 

Affray 

' power to Issue order absolute at 
once in urgent cases of — , 

8. 141 ... . 416 

Agent 

or owner or occupier in charge 
' ol the management of land 
bound to report what 
matters, e. IS 170, 174 

Khazanchi is not an agent ... 176 

Dewan la an agent ... 175 

Possession of — cazmot give a 
party to proceeding under 
8. US a fociuafandi against 
his principal ... ... 490 

eonTietion on plea of guilty by— 1020 
~ prosecuting under powers 
granted by a 199 for abduc- 
tiOD of another person's wife 
not competent to compound 1273 
Aggregate Sentenees 
deemed eiugle seuteueo lor 

purposes of appeal, s. S5 (3) 139 

eoneurrent eenCences do not 
come within the expte- 
esloa *-« ... 161 


erery person bound to assist a 
Magistrate or Fohoe Offioer 
demanding his — ■ a 42 ... 167 

It is the personal assistance ... 168 

not to bury a person ... 168 

or to perform duties for which 
police are appointed and 
paid ... 168 

to person other than Police 
Officer, executing warrant, 
s. 43 ... 168 

a. 43 does not Impose any obliga- 
tion but it indemnifies 
person giving assistance, ... 163 

nor applies to village accountant 

and peons ... 169 

Allegation 

need not bo in any partioular 

form ... 23 

Alteration 

of charge from constructive 
murder into substantive 
murder and vice versa 876, 877 
of charge by court how and when 

made s 227 877, 818 

of charge of rape into one of 

adultery ... 879 

stage at which ~ of charge 
• permissible 881 

when application lor — ol charge 

should bo m^do ... 831, 


Paob. 

when trial may proceed imme- 

dfatoly after e. 223 883 

ol charge necessary, before 

conviction . , 934 

fresh sanction on — of charge 


oSenca . 1484 

of conviction for one offence into 
conviction for lesser 
offence . 1484 

appellate court not to contravene 
provisions ot s. 219 in — 
of a finding 1485, 148Q 

of finding ot acquittal into one 

of conviction ... 14BC 

high conrt's powers of — 

1486, 1487 

appellate court when t o 

exercise powers of — of 
conviction . 1487 

when improper 1467, 1488 

of principal offence to one of 
abetment by appellate 
court 1488, 1489 

of sentence of imprisonment into 

ecntenco of fine 1493, 1493 

IQ allovrance. a. 469 ... 1746 

when to be made . . 1748 

Alternative charges 
tor contradictory statements ... 896 

lor distinct offences ... B97 

comulative and — , difference 

between ... 924 

— permissible only when 
doubtful which offence the 
facts which can bo proved 

Will eoDstitute ... 924 

nature of offences for which — 

are permissible ... 936 

— for offences under Penal Code 

and special law 926, 927 

abetmeut as — ... 927 

— not on the same set ot facts 927.923 
conviotioQ for abetment when 

accused charged with sub- 
stantive offence only ... 933 

conviction for substanlivo offence 
when accused charged with 
abetment only ... 931 

conviotioa under special Act 
when accused charged under 
Penal Code ... 934 

Alternative conviction 
appellate court not competent 
to alter a conviction for 
peitaln offence to one under two 

sections in the altotnatlve ... 1489 
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sectloa 412 inapplicable Tvhcre 
pica of guilty based on mis- 
conception of legal righta ... 1439 
extent and legality o! eentenee 

can be gone into In -> ... 1439 

accQsed pleading guilty irben 
ground for rejection of 
" appeal and when not 1439, 1440 
practice in appeal against acquit* 
tal without jurisdiction by 
lower appelate court ... 1440 
accused released under s. SC3 
on the strength of his own 
plea barred from appealing 1440 
' person convicted on plea of 
guilty can contend in revi* 

Sion that his eonrletion is 
illegal ... 1440 

High Court In revision not 

bound by s. 413 ... 1440 

can examine record to see 
whether pica of gnilty based 
on proper conception of facts 1440 
no — in petty cases, e. 4ia ... 1440 
atneodment ... 1440 

combination of sentence, 
what is ... 1441 

' fine of Bs. CO, no appeal to 

Sessions Court ... 1441 

order awarding compensation 
' under s. 32 Cattle Trespass 

Act is appealable ... 1441 

enhancing sentence to maho 
It appealable at the request 
' of accused though Illegal is 

appealable ... 1441 

right of appeal, bow determin- 
ed 144J, 1443 

for perposos of — conerrent 
sentences cannot bo taken 
collectively ... 1443 

order under s. 303 appeal- 
able 1443.1413 

no — from certain summary 

convictions, s 414 ... 1443 

amendment ... 1443 

sentence of fine and sus- 
pension or confiscation 
when appoalable 1443'1443 

comblnatloa of two aontcncea 
of fine of Ka. 50 and 20 in 
summary tnal appoalable... 1443 

proviso to sections 413 and 414, 

8. 415 1443 

scope of 8. 416 ... 1443 

two aenteucea of ImprUoa* 
ment and fine may be 
combined for purposes of 
appeal ... 1444 

two sentences of fine may be 
combined for purposes of 
- appeal 1444 

imprisonment In default of 
fumisblng security Is not 
substantive sentence „. 1414 


1415 


1415 


1416 

1416 


1146 


■ Paob. 

Is a Bubstantive sentence ... 1414 

special right of appeal in cer- 
tain cases, s. 416 A ... 1444 

Bcope ol B. 415-A 1414,1115 

appeal on behalf of Govt, in 

case of acquittal, 6. 417 ... 2115 
object of B 417 ... 1115 

law allows appeal only on 
behalf ol Govt. ... 

notentortainsble except upon 
application duly made with 
the sanetion of Govt. ... 1115 
open to private prosecutor to 
move Govt to appeal 
Distt. llagiatrate alone can 
move the Local Govt, 
intention of Legislature 
law prerents personal vindie- 
tiveuesa ... 

power should be sparingly 
exercised ••• 

power of High Court to enter- 
tain reference by Bessioos 
Judge or District Magis* 
trate to set aside tbs order 
of acquittal 

appeal must be prrsentefi by 
Public Prosecutor 2416-1147 
Legal Remembrancer is a 
Public Prosecutor .•• 2447 
competent to file apeal ... 1417 
Legal Bemembrancer of Bengal 
not Public Prosecutor for 
Behar ... 1147 

appeal preseoted Incompeteot 1147 
appeal from acquittal to what 
court lies 1447 

what is and Is not an order of 
acquittal, instances from 
decided cases 2417-1418 

cases in which Local Govern- 

meet can appeal 1418-1I19 

Interference by High Court, 

when )UBtlfied lllO-tlSO 

inlerlereneo by High Court, 

when not justified 1160-H51 

appeal from acquittal by lower 

appellate court 5451 

appeal from acquittal by 

apodal Ua^trato, not com- 

peteot — 5151 

appeal from acquittal in a 
case tried by jury when 
lies 1451-HOi 

procedure to bo adopted la 

appeal against acqnlttal ... 145r 

whai the Crown must show In 
an appeal from acquittal 1153.1I53 
lu capital cases Gov. ihonJd 
apply for arrest of accused 1153 
sentence to run from date 

of committal to jail and pot 

from dato of arrest -• 1*53 

limitation lot filing »PP<»5 
from acquittal 
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^ Ircta sentcnco ot Uagisttate ol 
tho eecond ot third class, 

. B 407 (1) , . 1131 

transfer of — to first class 

• Magistrate, s. 407 (2) ... 1131 

persoti coonctcd under p. 22 of 
Cattle Ttespass Act is a 
person coiiTicted on trial . . 1431 

second class Afagistrata rested 
rftth first class porrers dut- 
. ing trial, — to whom to lla 

1131, 1432 

— lies from eonriction by Bench 
of Magistrates with second 
or third class powers „ 1432 

Bench of Eonorary Magw 
trates subordinate to Dis* 
tnct Magistrate 1432 

BO — if under special orders 
Bench of Magistrates em- 
powered to exercise eon- 
loiotly na & Beneh powers of 
first class . 1432 

Deputy Magistrate empowered 
under a. 407 (2) to heat 
appeals from sentences ot 
subordinate Magistrate de- 
barred from bearing appeals 
under s. 476 B. . 1432 

court to which appeal traos- 
ferted not bound by tbe 
opinion of conit from which 
^ appeal transferred 1432 

‘ hearing of — under s, 407, 
notiee to olEect appointed 
by Local Oovernment when 
necessary . 1433 

order as to disposal of property 
when treated as part of 
proceeding , . 1133 

District Magistrate cempetent 
to withdraw part heard — 1433 

appral from order of second or 

• ^ third class Magistrate heard 

by first class sragistratc, 
revision against such order 
where to bemads .. 1433 

from sentence of Assistant 
Session Jodge or Magistrate 
Of tbe first class, s. 403 . 1433 

Eunendment . 1434 

under s. CG2 lies to Sessions 
Judge ... 1434 

from sentence on relorenco by 
subordioato Magistrate 
under s SiO ... 1434 

from sentence nndcr s. S?0 ... 1434 
from order of compensation ... 1431 
efiect of Magistrate's being 
‘ empowered with fir^t class 

powers during trial 1434, 1435 
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from first class Magistrate lies to 
the Sessions Court within 
whose jurisdiction the Court 


of tho Magistrate oidinanly 
Bits ... 1435 

procedure on aeiiuittal m — by 

court without jurisdiction.., ' I4SS 
when — lies to High Court ' ‘ ... 1435 
“sentcDca of imprisonment 
exceeding four years ” 
meaning of .. 1435 

four years' rigorous impnscn- 
meut ... 1435 

*6Er*g*ts not exceeding four 
years ... 1435 

Bggregato of consecutive sentan* 

CCS pissed for several ofien* 
ces at one trial exceeding 
toiuycata .. 1436 

from sentence passed by Magis- 
trate acting under s CO ... 1436 

heard by Sessions JudgQ .. 1436 
joint ttul of several accused and 
one scDtenccd to more tbaa 
four years, when all should 


appeal to High Court 1436, 1437 
from eonviciion and sontcsce 

under ss 124-A. and 16S-A. 1437 

to Court of Sessions how hoard, 

s. 409 .. 14S7 

scope of s 409 ... 1437 

power of Additional Sessions 
Judge to bear— ... 1437 

from sentence of Court of 

Session, a 410 ... 1437 

order imposing fino under 
8 228 for intentional insult 
aiununts to trul ... 1437 

dismissing appeal alter taking 
additional evidence no 

arpoal competent 1437. 1438 

'Chief Court of Oudh’ included 


in 'High Court' .. 1438 

admitting appeal and giving 
noiico to accused of cn- 
huncemont not incongruous 1133 
from sentence of Presidency 

Magistrate, B. 411 ... 1438 

when appealable ... 1438 

swo concarrent sentences of 
SIX months each cannot be 
held single sentence of one 
year ... 1488 

from order by Presidency 
Magistrate under s. 6C2 ... 1438 
no — in certain cases when 

accused pleads guilty, s 412 1488 
when aeensed waives his right 
to question the legality of 
his conviction ... 1489 

ohjoct of s. 412 ... 1439 

appellate court's power to 
reopen question of previous 
convicUou ... 1139 
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rehearing of nppcaJ dismissed 
for default AThetber justified 

1464, I4G5 

judgment of appellate court 
what should cootain ... 1465 
'dismissing appeal summarily, 
need not write judgment as 
required by a SGi ... 1465 

ought to give some reasons ... (465 
desirablo that fiusl court of 
facts should record concisely 
some reasons . . 1465 

need not write an clahorato 

jadgment ... .. 1465 

Without discussing arguments 
of appellants' advocate ... 1465 
ehonld write a regular jndg* v 
ment .., ... 1466 


where no reasons given, High 
Court will either rem'iz.d or 
itself examine the evidence 1466 


npelbnt or bis pleader shall 
ha*e a reasonable opportuo* 
ity of bciog beard in support 
of appeal ... 
should ordinarily bear appei> 
lants' pleader 

failure to give reasonable 
oppofiaoityinrolres rehear* 
ing 

dismissal after receipt of 
record not illegal 
sufficient time for appearance 
sbonld bo given 
sufficient opportunity given 
debars claiming second beat* 
log 

giving reasonable opportunity 
what amounts to ... 

' notice of adjournment ebould 
be given to appellant 
disposal of appeal on a date 
previous to date fixed a 
mitcrial error of proccduro 
appeal raising guestiOos of (act 
ought not to be disposed 
without sending for records 
eummarlly dismissal incon* 
venient ... ... 

powers should be cvcrciscd 
with considerable caution ... 
judgment plain and clear ... 
point of law involved 
record sent for, appellate court 
bound to bear pleader ... 
Illegal to dismiss summarily... 
High Court's powers In revision 
notice of appeal s. 433 
appeal admitted wbcio case open 
restrictive order ultra vires ... 
notico to appellant obligatory ... 
picador’s presence In court docs 
not relievo from necessity of 
giving notice ... 


I4CC 

1466 

1466 

1466 

1467 

14C7 

1467 

1467 

1467 


1467 

1467 

1467 

1467 
2468 

1468 
1468 
1468 

1468 

1469 
1469 
1469 


1469 


PAOB. 

provision of s. 42? when he- 
come necessary 

appelUie court must issuo noticQ 
to Public Prosecutor or other 

officer " ■ 

omission involves reheating of 
appeal ... . 

order of acquittal set aside 
absence of notice to District 
Magistrate, etieet of 
rules issued by tho High Court 
to whom addressed 
notice in appe.al from order of 
compcnSc*tion to whom to 
bo giicn ... ... 

effect of omission of ece> ice 
notice to all parties of date 
fixed for beating is ob* 
ffgatory 

duty of court to fix time and 
place of heating 
appellant ought to be informed 1471 
appellate court to hear appeal at 
the time and place named ia 
the notice 

officer’s^ absenco from Dead 
Quarters whero appellant 
ordered to appear does not 
justify dismissal in default 
cmisehn to malce order for it' 
trial of appc-vl, eflect of ••• 
from coDseguoDtiai or incidental 
order . ... 
order by High Court on appeal 
to be certified to lower 
court, s. 42S ... 
euspension of sentence pending 
appeal. Release of appellant 
• oa bail S. 426 ... . 

existence of appeal by a con* 
vlctcd person is condition 
precedent ... . 

eentenco, what is not 
previous respectability 
ground tor granting bail »• 
exclusion of time when to bo 
mado ... 

power of High Court tO grant 
ball 

arrest of accused in appeal from 
acquittal, b. 437 ••• 

right of accused to appeal to 
lligh Conrt when appeal 
dismissed after laWng ad- 
ditional evidence ••• 

procedure where Judges of Court 
of appeal are equally divided, 

B. 429 

“ case " meaning of ^ ••• 

dUfcrcoce of opinion as to ques* 
tion of sentence, procedure 
cases under s. 420 cannot be 
referred to Pull Dench 
■procedure on dlflorenee 
opinion In criminal revision 


1469 


1169 

1469 


1469 


1469 


1479 

1471 


2471 

1471 

1486 

1493 

1503 

.1503 


1503 

1503 


1503 

ISOf 


1509 


ssia 

iMO 

1510 
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InttrfereoM with fta]nitta! 

«t the insUnco of privata 
prosecDlor not expedient 14S3-H5< 
on what matteri admissible, 

a. 418 ... 14S1 

toopo of 1.416 ... 14Si 

proTidet appeel on a matter of 
fact ai well as on a matter 
of law where acqalttal la 
by a Jndge trying ease with 
Assessors ... 14S4 

injury trials appeal has to be 
coo6ned within restricted 
limits ... 1454 

appeal on a matter of law 
only when case not triable 
by /nry has in fact been 
tried by Jury 1454-1455 

accused charged at earae 
trial with oSeneee some of 
which are triable by Jury 
and some by Judge, appeal 


will lie on matter of fact ... 1466 
no appeal from verdict in 
trial held in Tllgh Court 
Session ... 1456 

appeal lies from Sessioos 
trial by Judicial Commla* 

■loner ... 1456 

a ilBgires appeal on matter 
of law only ... 1456 

examples of matters of law 1456-1457 
what facts nay be gone into 
byHIghConrt ... 1467 

person convieUd in trial by 
Jnry along with others sen- 
tenced to death oan appeal 
on matter of (act and law ... 1457 
when Jury must rely upon 
Jury's verdict ... 1466 

section 416 not controlled and 
narrowed down by s. 433 (3) . 1458 

petition of appeal, s. 419 ... 1458 

scope of B 419 ... 1158 

what the petition of appeal 

should contsin 1468 1469 

how and to whom presented ... 1459 
presentation to officer of 
court ... 1459 

deposited in a petition box ... 1459 
sent by post ... 1459 

presontatioD by person authorised 

by appellant ... 1459 

by clerk of appellant's pleader 1459 
by a person not pleader's clerk 1469 
by pleader holdiug the vakalat 
only from one ocensed ... 1459 
by pleader on behalf of both 
prisoners haring conflict- 
ing Interests ... 1459 

copy of full judgment should be 
filed along with memo of 
appeal ... 1459 

one copy required in a joint 
appeal ti. 1460 


PAGE. 


court's diaerction to dispense 
with copy of judgment ... 14CO 
when exercised ... ]4C0 

appeal rejected for want of 
copy Is not a judgment ... 1460 
procedure when appellant In jail, 

a. 430 ... 1460 

scope of e. 430 ... 1460 

notice of appeal to appellant 
when necessary ... 1460 

Whetber appellant entitled to 
appear and he beard In 
poreon 1460-1461 

appeal from jail do ided, appeal 
through counsel not main- 
Uioablo ... 1461 


Jail appeal di>misfed summarily, 

appeal by'connsel not barred 1461 
sommary dismissal of appeal 
from jail In ignorance that 
an appeal had been filed in 
the same case through a 
mukhtar, nigh Court’s 
power to reriso . 1161 

jail appeal can be disposed of 
by vacAlion Judge ... 1461 

nay be presented by prlsouer 
In jail to officer In charge 1461 
no revision from omission to 
give reasons summarily 
dismissing appeal recoirod 
from jail 1461 

summary dismissal of appeal, 
a. 471 ... 1161 

appeal cannot bo dismissed 
for Don-appearsneo of appel- 
lant ... 1463 

must decldo on merits ... 14C3 
hearing and dismissal of 
appeal when presented 
wbclbar proper ... 1463 

appellate court not entitled 
to dismiss appeal summarily 
unless there ia nosufTicicnt 
ground (or Interfering ... 1463 
iovoUlng important questions 
of faet and law ... 1463 

appeal admitted when not liablo 

to summary dismissal ... 1463 
admitting ono appellant's ap- 
peal docs not aSect dismiss- 
ing another appellant's appeal 1463 
■pellant entitled to be beard 
on whole ease ... 1463 

summary dismissal of appeal, 
when and rrhen not proper 

1463, 1464 

appeal under s. 176-Q can be 
dismissed eammarily ... 1164 

appeal against conviction on 
two charges in ooe trial, 
Gommary dismissal in re- 
spect cl one charge while 
admitting on the other, not 
lUcgml ... 1464 
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Appellate Court 

, power o£ — to direct Bocurlty 

under s. 106 ... S16 

datf of — to cooslJor facts of 

case ... 153J 

Judgment of — must comply 

with provisions of B. SC7 ... 1358 
must bo soli containod ... 1359 
affirming conviction ... 1359 

not in accordance with law 
test of ISCO, 1361 

powers of bearing appeal 

under a. ^06 ... 1129 

powers of — in disposing of 

appeal, a. 423 ... 1421 

provisions are very vide ... 1472 

scope ... 1473 

powers how to he used ... 1173 
Duties of 1473,1474 

to Bend for records ... 1174 

if lost to order new trial ... 1474 
to peruse records ... 1474 

must decide appeal on merits 1474 
even If appellant does not 
appear ... 1474 

default in appearance of appelf* 
ant's pleader ... 1474 

bound to heat appellant or hU 

pleaisf ... 1474 

privilege of repl;lng should never 

be refused to accused ... 1475 
private prosecotoe cannot 
claim to be beard as of 
tight ... 1476 

applicability of cl. (a) ... 1475 

power of*— to alter afiudlugof 
ac<]aittal into one of eon* 

Tlctiona . 1475, 1476 

objection raised at late stage 

effect o( ... 1476 

further inquiry, when ordered 1477 
power of — to reverse fiudlug 

and sentence ... 1477 

retrial, when to be ordered 1477, 1478 
for want of jurisdiction ... 1478 
where trial Illegal, irregular, or 
' defective ... 1478 

when court at appeal finds ao- 
cused guilty of aoother 
offence ... 1479 

' illegal trial of accused along 

with another person ... 1479 
absence of a charge or defect in 

a charge ... 1479 

trial invalid on legal grouodsl479, 1480 
la jury trial 

misdirection to jury ... 1460 

ease triable by jury ... 1460 

omission to make order fox 

retrial, effect of ... 1460 

scope of retrial 1480, 1481 

retrial when not to be order* 
ed ... 1481 

Power of — to order retrial of 

appeal ... 1481 


PAGE. 

retrial to bo by a court of com- 
petent jurisdiction ... 1482 

power of — to order commit- 
ment 2432. 2433 

power of— to alter finding and 
convict appellant of an 
offence which the facts es- 
tablished ... 2483 

power of — to alter charge or 
finding into one for graver 
oQoneo .. 2484 

power of — to alter conviction 
for one offence Into convtc* 
tion for lesser offence 1484, 1485 
cannot pass ft finding which - 
first court may not have 
passed ... 2485 

cannot alter a finding in con- 
travention of the provisions 
of B. 239 1485-1486 

power of— to alter conviction 
into one of the element of 
composite offence ... 1466 

power of ■>- to alter a finding 
of acqnlttsl into one of 
conviction ... 2486 

power ol High Court to ftUer 
eonvIctloD acting under 
es. 423 and 489 1486-1487 

power ol altering conviction 

when should be ezereieed ... 1487 
when Improper 1487*148B 

power of — * to alter conviction 
from principal offence to 
one of abetment there- 
of 1488-1469 

notice to appellant, when 

necessary ••• 24S® 

altorDative conviction, Im- 

proper ... 2483 

redaction of sentence, whether 

justified or not H89-14M 

— cannot enhance sentence ... l*w 


what amounts to enhancement 

of sentence 1191-1492 

oases where only s portion ol 
the sentooce is altered to a 
lessor degree of severity 1491-1492 
Bubstifuted sentence must be 

within original court’s power 1492 
Mteratiou of sentence of 
imprisonment into sentence 
of fine 1492-1493 

substitution of sentence of 
whipping — “93 

solitary confinement 
power of appellate court to 

direct security 2493 

power of — to direct payment 

of complainant’s court fee... 1*93 
cannot affirm conviction and re- 

verse sentence absolutely ... 149# 

Je novo telsl cannot bo ordered 
by — in appeal against order 
to give security — 249# 
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procedure In case referred 
under s 307 . 1510 

finality of orders on apreal, 

s. iSO . . 1511 

order rejecting appeal £um- 

matilr is final ISll 

appeal rcjcctinj; without bear- 
ing appefiat^t'a pleader, 
•\ppcll«te eojrt can reheat 
jppcil on merits when ad- 
equate excuse lor non- 
rppeararco of appellant’s 
pleader shown 1611 

Session lodge rejecting appeal 
as time barred cannot sub- 
sequently admit U — 1611 

Sessions Judge refusing to re- 

Tokc sanetion can not reticn 1511 
appeal sent through jail dis- 
missed canaot ho subsequent- 
ly enterlaiDcd through 
counsel ... . - 1611 

appeal dismissed, accused can 
not go into merits nhilc 
shoniog cauro rvhy bis 
ecntenco should oet he en- 
h«need — 1611 

appeal under s. 417 from 
judgment of acquittal of 
grater oficQce after disposal 
ofappSal by accused against 
eonrict.on in respect of 


ainot oOcnec -- 1511 

principle of finality el judg- 
ments also applies to judg- 
meet in roeision . . 1513 - 

abatement of appeals, s 431 . 1513 

on death of appellant . 1512 

from scotcncQ of fine . . 1513 
prorisions of t 440 do not apply 
to sumfnsry rejection of 
appeal under S 431 ... 1517 

special provisions relating to 
appeal in eases lu which 
Buropean and Indian Bri- 
tish subjects arc concerned 


s. 449 1628. 1C39 

tight of appeal -■ 1C39 

admissible on fict and law 

both ... ... 1639 

tight of Valits to act in 
appeals from High Court 
Sessions ... ... 1630 

leave to appeal, application 
lor, when and where to bo 
made — . . 1690 

from an order by original court 
under s 476 or from an 
order by a Superior Court 
under s 476-A , section 
470 B ... 1CS3, 1684 

forum of — ... 1665 

compiamt by ciiil or reicnuo 


page. 

complaint by a single Judge 

of High Court ... 1C85 

— against order by a Judge 

of the Presidency Small 
Cause Court ... 1666 

— against order hy a ^funsiC 1C8G 

— against order by a Sub- 
Judge or Muwsift in c?cr- 

ciso of small cause powers .. 16SG 

— against iippcllato order ... 1687 
complaint cannot bo called in 

question in — from coniic- 
tiou ... 1687 

doty of appellate court .. 1688 

power to tnko Dddittoc.al ciidcuco 

in— ... 1688 

disposing of — summarily ... 1688 
transfer of ... 1669 

death of appellant ... 1689 

Umitatroa 1689 

notice ... 1689 

separate appeal - ... 1669 

a^iDst order uuder $ 476 . > 7693 

lies against an order uuder 

8. 460 ... 1699 

from convictions in contempt 

eases, 8. 4S6 . . 1703 

appeal from orders under $. 514, 

8 515 ... 1627 

courts to which appeals ordi- 
narily 1)0 from order under 
8.517 ... 1817 

Magistrate’s jurisdiction to bear 
appeal from an order under 
8.533 ... 1B57 

appeal against order for sals of 

property, g 521 (3) ... I860 

notico of o^pcal to complainant 
where compcss.illou award, 
cd to him ... 1980 

time barred appeal, appellate 

court’s power to entertain... 3011 
Appeal to Privy Council 
Pmy Council Appeal. 

Appearance 

lower to take bond for — a 01 367 

arrest on breach of bond for — 

8 92 2C3, 260 

power to dispense with tcrscnal 

— . 8 116 ... 867 

Uagistrato may dispense with 

personal— of accused, g. 205 8l3 

— of accused by a pleader ... 814 

— of accused by other persons... 811 
Appellant 

procedure when — injal], s 420 1460 
entitled to be heard before dis- 

iTii'sal of sppo-il, s 421 ... 1461 
duroisial of appeal for non- 

appearance of — ... 11C2 

tight of — to I c heard ... 1406 

notice cf ippcal to ... 1489 

rclcare of — ca L til, i. 4:'G . . 1503 

abatciucul of apj%il lu death 

el — s. IJl ... 1613 


1685 
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of pleader with accused's con- 
- ECQt ... ... 3012 

power of High Court to appoint 
Receiver pending revision 
iigamst an order under s. 

145 ... ... 2013 

Apprehended Danger 

temporary order in case of, s. 

144 ... ... 446 

Apprehension 

see arrest and transfer of crimi' 
nal cases 
Approver 

statement of — to police before 

tender of pardon, use of ... &64 

defence entitled to copy 589. 590 
commitment of — ... ... 647 

tender of pardon to — , s 337 ... 1202 
by police ... ... 1206 

by a 30 Magistrate ... 1206 

by Local Qovt. ... ... 1206 

as witness ... ... 1209 

statement by — who baa accepted 
pardon but has not been dis- 
charged ... ... 1210 

ceQTletton based on cvfdcuceof — 1211 
trial of— when to commence ... 1219 
prosecution of — on forfeiture c( 

pardon ... ... 1220 

prosecution for perjuryot — ... 1222 
principles of goTctnirg the 
grant or refnaal of sanction 1223 
sanction of High Court, Lon to 

be obtained ... ... 1223 

Arms Act 

arrest without warrant undee 

8. 64 ... ... 193 

place of trial in eases of oflcnces 

under, s. 181 ... ... CC9 

Arbitration 

reference to — under s. 145, not 

contemplated ... ... 508 

under s, 469, award canuot be 
reviewed ... ... 1749 

Army 

when police may arrest without 
warrant a deserter from — 

8, 84 . . ... 189 

power of officers of — to 
disperse unlawful assembly, 

8 131 ... ... 404 

no prosecution to be Instituted 
against any officer or soldier 
in — except with the sanc- 
tion of Governor-General in 
Council, s. 133 ... 405 

Persons in Her Majesty’s — ex- 
empted from liability to 
servo as Jurors ox Assessors. 

8. 320 ... ... 1190 

Arrears 

abatement ol claim for— ofmmn- 

tcuance .. ... 1727 

Warrant for realizitiou of — of 

maintenance ... ... 1727 


flGB. 

separalo warrant for ... 1727 
levy of accomulatcd — of main- 
tenancQ by single warrant 
and in proceeding 1727, 1723 
limitation within which to apply 
for w.irrant tor rcco-ecy 
of— ... ... 1728 

whether Magistrate should grant . 
or refuse .application for — 
of ruaintcoanco . 1723 

order refusing to enforce main- 
tenaneo order for one period _ 
no bar to a snbseqncnt ap- 
plication for — for diOcrent 
period ••• 1723 

second ImprisonmeDt for 
same ••• 


160 


Arrest 

pnblic to assist Magistrates and 
police in making, s. 42 ... 

how made s, 46 (1) »• 

resisting endeavour to effect 
an. s. 46 (2) 
no right to cause death in effect- 

log no. 8.46(3) ... 1“ 

what is an ... . 

touch or confinement or else 
acquiesence necessary “ 

mere words cannot eoDstltnto 1^> 
IBl 

submission to the custody IBI, 182 

failnre to comply with for- 
mallties ... 

under deiectivo warrant 181, l« 

not laaiol. and reseno not 
punishable 1S».}« 

when jnstifiable ... ... 

protection under tho Penal 
Code ••• . •“ 

resistance or obstmetion to 
lawful — punishable ... 

means employed in effecting 

163 


132 

162 


unautboriacd ... 

nse ol accessary force — . 

eases In which light of. 
held to have been excc«ied 
search of place or building la 
order to arrest snspccled 
persons. 8.47 , 183. 

procedure where ingress not ob- 

tainablc. b. 48 184. IW 

procedure in breaking ,ok 

Zanana, a 48, proviso 184, nw 
due notice must be given and 
admission be demanded and 
refused — 

breaking open for parposcs of 
liberation after entry into a 
place to effect an, 8. 49 
person arrested not to be sub- 
jected to unnecessary res- 
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trate of the first class may bs 
‘Inyested with special powers 
{n, a. SO ... ... 113 


2147 

PAQC. 

Assembly 

to disperse on command of 
Uagistrats or Police Officer, 

8. 127 ... ... 402 

when unlawful .. ... 403 

likely to cause disturbance of 

public peace 401, 403 

use of cirri forco to disperse 
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revision ... 261 

death of absccalet ... 261 

restoration of aitaebed property, 

g 89 261. 262 

s 69 enables absconder to loch 
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of absconder . 269 

remedy of third party whose 
property wrongly attached 263 

property may he declared to 
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to be passed ... 531 

effect of — under s 146 ... 531 

what property can be attached 

under ■ 146 ... 532 

formalities to be observed In — , 1337 
appeal from order lej'ecting ap- 
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of parlies 491, 403 

warrant to compel — of part* ‘ 
fesunders 145 ... 491 

Police Officer's power to require 

—of Witnesses, 8. 160 570 

issue of process for — - 
of accusod, s. 20i BOS. 810 

Magistrate may dupenso with 
■ attendaoeo of 
accused, s 205 ,,, 619 

Juror or Assessor in Oovt. or 
Railway service, may be ex- 
cused bis , 8. 329 ... 1197 

Court may excuse of Juror 

or Assessor, s. 330 ... 1197 

when of witness may be 

dispensed with, b, 503 ... 1791 

Attorney 

included In Pleader a 4 (r) ... 65 

Autrefois Acquit 
bow far bat to subsequent pro- 
ceedings s 403 1407. 1403 

plea of — when not arailablo to 

accused ... 1409 

applicability of doctrine of 

to a refosal by Magistrate 
under a. 476 to file a comp- 
laint against an accused ... 141Q 
pnncipio of— when cannot be 

Invoked ... I4t6 

when accused can plead ... 1927 
Autrefoia Convict 
how far bar to subsequent pro- 
ceedings a 403 1407, 1409 

Bail 

of — , Chapter XXXIX 1774-1793 
In what cases — to be taken, 

8 496 ... 1774 

ameodment ... 1774 

pnncipls deduced from as. 496 

and 497 ... 1774 
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BtncQclmcnt 1816 

' scops at, a. 614 ... 1816 

wbat constitutes breach and 
( for/eiture of bond 1616,1618 
surety unable to produce . 
accused owing to eircom* 

: .stances notin bis control, 

not liable ... 1616 

when surety liable even if pro- 
duction of accused itnpossi- 
' ble owing to his escape from 
I enstody after arrest aod 

disappearance ... ISIS 

' cases where surety not liable 

* to pay full amount of bond 1816 
'' Avhetber conviction involves for- 
feiture of bond under s 110. 

' eonflictof Tievfs 1818, 18'9 

bound over person's btiagiog a 
elvil suit to enforce bis right 
does not involve forfciCure of 
bond ... 1819 

bond esecuted jn trUl court, 
whether liability of surety 
continues till final order m- 
appeal ' ... 1819 

Magistrate's duty before calling 
upOQ a person to show c lose 
why the penalty should not 
be realized 1819. 1820 

illegal bond cannot be forfeited 1620 
death of accused no ground of 
’ forfeiture of bond 1620. 1621 
what courts can initiate proceed- 
ing for forfeiture ... 1811 

• bond to appear before police for- 

feiture, validity of, power 
of Magistrate to enforce 
penalty . 1821, 1822 

order of forfeiture without noHce 
. illegal ... 1622 

— amounts to failure of 
justice ... 1622 

, procedure to be followed before 

: forfeiture of security bond... 1622, 
1823 

when proceedings to confiscate 
' security should be taken 1823, 1814 
. expiry of period of bond no bar 
to contiDUation of proceed- 
ings for forfeiture of bond... 1821 
moveable property, meaning of 

- , ... 1821 
' whether upon forfeiture of bond 

the surety is liable to pay . 
amount specified Jn bond in 
addition to penalty paid by 
‘ principal, confiict . of 

anthontles 1824, 1825 

when forfeiture of whole amount 
' , of bond is Improper ... 1625 

suit by surety against principal 

Contrary to pubiio policy ... 1825 
mode of recovering penalty of 

bond ... 1825 
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courts' discretion to remit any < 

" portion of penalty of bond .. 1525 
penalty enforced though in part, . 
neither principal nor surety 
liable for tbe part remitted ■ 1525 
sureties ,wben discharged and 

not ’ ••• 1826 

conflict of decisions as to . 

‘whether A judgment passed 
. against principal can - be 
used as evidence against ' 
surety, set at rest by addi- 
tion of sub s. (2) of s. 514... 1^35, 

- 1826, 1827 

procedure in case of insolvency 
or deaib of surety or when 
a bond IS forfeited, s. 514-A 
bond requiied from a minor, 
s. 614-B. 

may be executed by a surety 
on behalf of minor »• 
appeal from and revision of 
orders under, a 614, s. 515 
all orde’S passed under s. 514 
appealable ••• 

private party not enmled to 
appeal against an order 
refusing to forfeit bond 
nnders 107 

appeal not admitted, levUion 
can be entertained , ^ 

High Court competent to revlso 
ordere under e. 514 ■ 

power todireet levy of Amount 
due on certain lecogoiaaooe, 


1837 

1837 
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1537 


1633 


. 516 


1 516 


scope of 
books 

power of High Court to make , 
rules for keeping — > 
s 654 f2) 

Allahabad High Court rules ... 
Breach of bond 

arrest on — for appearance, 

B. 92 26 

In case of security to keep peace 
In easo of scourlty for good 
behaviour ••• 

Breach of peace , 

public when toassist Magistrates 
and police in suppression of 

a — , 5. 43 , 

OSenca involving a — . 

Views ol various High Courts as 
to zoeaoing of _ 
oOence of which breach is consti- 
tuting ingredient — ■ 

oSence which is intended to be 
accompanied by breach _ ... 

“ other oilenccs " are those ejui‘ 

» . -ttI**. nffenp^B 
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trial by two oot ol three llagis- 
trates ... B5, 86 

abseaco of some of the Magis- 
trate, effect of ... 66 

efieet of Tariatioss in the com- 
position of bench doiiog the 
course ol a trial .. 86, 67 

change does not invalidate if a 
quorum has been present 
throughout ... 67 

classes of cases to be tried by ... 68, 91 
complicated and difTicult 
ahonld not be referred to a 
bench .. BB 

bench should move tho matter 
officially it the case iavolvos 
diffionlt question ... 88 

power eaerciseable by bench in 

absence of special directions 68, 69 
. transfer of case to bench not 

summarily triable by bench 89 
competency of interested Magu* 

trate to act as a Judge ... 89 

appeal to which court to lie 69 

power to inae rules for guid- 
ance of, s 16 . 89. 90 

Local Government or District 

Magistrate may make rules 90 
Bnles framed tor different 

provinces . 90 

Bnles must bo consistent with 

the Code .. 90 

trial by in contravention of 

the rules ... 91 

bench clutching atjarisdietioo . 91 

constitution of the bench for 

conducting trials Bl. 97 

mode of settling diBerenees of 
opinions ..93,93 

subordination ol Magistrates 
and Dench to District Macis- 
tiate.s. 17 <1) .. 93 

to sab-Divisional Magistrate, 
a. 17 (3) 94 

powers of flench of Honorary 
Presidency Magistrates ... 09 

changes fa constitution on — , 

8 850-A. 1806 

trial by Bench of Honorary 


Magistrates who have not 
heard the whole of evidence 1306 
absence of some of tho Magis- 
trates .. 1806 

cases undot s 860-A 1306, 1807 

want ol quorum ... 1S08 


in tbe mind of Presidency Magis- 
trate to bo considered on an 
application for transfer 1672 

no*— on behalf of prosecution, 
but Magistrate's conduct 
unfair to accused, tiansfei 
of case expedient ... 18S0 


Bigamy PAOE. 

In case of — person aggrieved 

who is ... 7C9 

grievance is one in law and not 

a fanciful or sentimental one 769 
Body Corporate 
service of sammons on how 

effected, s. 69 (3) ... 233 

Bona-fide claim 
power of Magistrate to determine 
under a. 1S9-A. whether 
denial is — ormere pretence 437 
jncUdiction ousted if denial . 437 

court not to consider whether 

denial is —or not ... 438 

question ol title raised, Magis- 

trite cannot decide ... 440 

cannot bo inquired into by 
lury ... 440 

Bond 

contents of — , nndcr chapter 

TUI, B. 131 ... 602 

scope of 8. 131 ... 883 

breach of - in case of security 

to'keep peace ... 883 

m evso of security for good 
behaviour . . 883 

court which can proceed onder 
6 514 .. 8S4 

of accused and sureties, 8. 499 ,. 1790 

to appear before police or court, 

conilictiDg views, as to 1790 
time and place must b» stated 

in - . . 1791 

effect of omission to mention 1791 
when and when cot the bond is 

forfeited ... 1791 

order directing accused to pro- 
duce sureties residing wttb- 
iD certain limits illegal ... 1793 

surety's liability, extent of .. 1793 

disobaege of sureties, s 502 .. 1'703 

duties of Magistrate when surety 
applies for cnncellstion or 

discharge of bond . 1793 

provisions as to, Chapter XLII 1814, 


deposit instead of recognizance 


s 513 . 1814 

pnnciplo ... 1814 

cash a<*curity not to be demand- 
ed in good behavionr cases 1814 
court may permit a person to 
deposit a sum of money In 
lieu of executing Bond ... 1614 
person cannot be ordered to 
execute a bond for good 
bebnvioutand to deposit a 
certain sum in addition ... 1814 


agreement by a person to indem- 
nify bi» surely la void under 
s 23of Contract Act 1815,1615 
fine cannot bo deducted from 

money deposited by a surety 1815 
procedure on forfeiture of bond, 

S.5U ... IBIS 
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of bond to keep the peace b; qd- 
autborizcd MagUtrato void, 

, fi 630 ... ... 1922 

court not to alter jadgmcnt, 

8.369 ... ... 1363 

of judgment bj Bessiocs Court 1365 
no power of High Court to 
alter its judgment ... 1367 

Capital Sentence 

execution of, s. 3Bl ... 1380 

time within which the ten- 
teoco is to be executed ... 1360 
postponement of — on pregnant 

woman, a 332 . . 1380 

High Court only has power to 
postpone the execution of 1380. 

1381 

Cart 

Is not a place within s. 103 ... 299 

Cash 

may be taken Instead of rccog* 

uizaoce, 8 618 ... 1811 

person cannot bo ordered to 
execute a bond for good 
behavlooc and to deposit — 

In addition ... ... 181i 

Case 

meaning of ... ... 699 

transfer of — by Itagistrate, 

8. 192 ... ... 699 

power to transfer which the 
subordinate Magistrate is 
competent to try ... 700 

what — cau be transferred 701, 1667 
when a — can be transferred ... 703 

whether whole — should be 

transferred or not ... 703 

High Court may transfer or 

itself try it ... ... 1663 

which can be transferred ’... 1867 
cannot bo transferred before ini> 

tiation and after disposal ... 1668 
Magistrate bound to adjourn — 

under 8 626 (8) ... 1899 

power of Governor-General in 
Council to transfer — and 
appeals, a. 627 ... 1901 

Sessions Judge may withdraw — 
from Assistant Sessions 

Judge, a. 628 (1) ... 1905 

District or Sub Divisional Magis* 
tratc may withdraw or refer 
—, 8.628 (9) ... ... 1905 

power to authorize District 

Magistrate to withdraw 
classes of — , b. 623 (3) ... 1905 

Cattle Trespass Act 
Complaint under — an offence 63, 987 
Caution 

omission to — Jury to accept 
the uncorroborated testi- 
mony of accomplice ... 1960 
Certificate 

Political Agent's — when neces- 
sary under e. 163 . , 679 
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may be obtained after Inquiry 

has begun ... 6S0 

form of ... ... 660 

omission to mention charge in ... 631 

recalling of ... ... 6S1 

of public prosecutor under s. 339 1216 
of Magistrate or Judge as re- 
quired by 8, 364 ... 1310 

, of High Court’s order passed !a 
appeal to be sent to lower 
court, s. 425 ... ... 1602 

of High Court's order passed in 
revision to be sent to lower 
const or Magistrate, s. 412 1618 

of a medical officer that prisoner 
is of CDSound mind and 
incapable of mating defence 
not sufficient evidence ... 1633 
filing of — as required by 
8. 611 ^2) not by itself proof 
of previous conviction 1810 

defective, whether curable or 
not ... 1933, 1934 

want of certificate required by 
8. 268 whether irregularity 1963 
Charge 

definition of, b. 4 (1) (c) 
what it a — ... 

withdrawal of complainant, 
effect of ... ••• 

when — IS to be framed, 

8. 210 (1) 833, 835 

to be explained and copy fnrn- 

isbed to accused, a. 210(2} M3 
to state what partioalacs, s. 921 856^ 

to state offence, a. 231 (1) 856, 857, 863 
NVhet is a ... ... 657 

what acts accused is said to 
have committed and under 
what sections ... ... 8®* 

exact value ... ••• 

court to adhere to the langu- 
age of the statute ••• 

essence of a good — 
should be compared with the 
language of the section ... MS 

failure to state nature and 
particulars of offence — Mo 

necessity of accurate state- 
ment ... 

accused must know specific 
offence charged against him 
spccifio name of offence suffi- 
went description ... 

necessity of stating common 
object ... 

•of conspiracy need not in all its 
details specific acts .*• 

acts committed by conspirators 
whether amounting to 
offences or not can be enn- 
merated in the charge 
fellow conspirators by name 
need not be mentioned 
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criminiil trespass ^^bcre iolcn* 

tioD is to commit breach ... 910 

tres^ssiog (or causing iDjur; 310 
house trespass with intent to 
committbett ... 311 

with intent to have Illicit 

intercourse ... 311 

oSence under s. 601 .. 311 

oSence under B SOI ... 311 

oRence under 8 307 . . 311 

oflence under b 396 or 298 ... 911 

order cannot be made on eon* 
victioD of an oQence uuder 
8 393 ... 311 

nnders. 437 .. 311 

of wrongful confinement of 

theft or of an attempt to 

commit theft ... 311 

likelj to commit— ... 3J1 

there mast be a reasonable 

likelihood of a — ... 331 

mere existence of enmity be* 
tweeo two persons or factions 
is no ground ... 331 

mast be imminent 331, 333 

poseibiftty of is no justifies* 
tion ... 333 

likelihood means reasonable 
probability and not bare 
possibility . 313 

aecuHd need not bo guilty of 

some overt act .. 322 

evidence must point to somo 
speeifie conduct or act ... 333 

present and sot past likelihood 333 


must be wrongful . . 333 

"wrongful act,’’ meaning of . 333 

acts of oppresifon such as 
stopping services of tillago 
bardar, wasbermsu etc ... 333 

getting up false case ... 333 

blowing of a couch for one's 
personal amusement .. 323 

singing of ballads lu public streets 923 
acts held not to bo wrongful, 

from decisions . 83J 

acts held to be wrongful from 

decisions . . 321 

csseDti<<t at tbo lime when pro. 
ceedings under s J43 nru 
drawn up . 480 

there should be a present (ear of 

disturbauco .. 480 

disturbance considerable time 
ahead ... 483 

dispute which renders breach 
imminent 480, 481 

Magistrate when should drop 

proceedings 481 

Magistiato should record h 
judicial decision ... 481 
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parties being in a contesting 
mood not sufficient ... 481 

report of Zaildar not to be 
invoked ... 481 

finding in vespect of existence 
of a dispute forms basis of 
preliminary order ... 462 

likelihood of — is the founda- 
tion of jurisdiction under 
a 147 637, 638 

no action ran be taken if 
materials do not disclose 
imminent danger of breach 537, 638 
insult with intent to provoke a 
— . when triable summarily 
s 260(f) ... 1017 

British India 

meaning of ... 9 

terntonea of Native Princes not 

within . . 0 

Tcibntoty mahals are not within 9 
Territories treated as ... 9 

scheduled Districts are within .. 9, 10 
Cede extended to places within... 9, 10 
( ode ceased to be id force in 

places within > • 10 

transfer of territory from, to 

Native St»te efiectof .. JO 

Code extended to places outside JO, II 
power to Legislate for persons 

outside 11 

arrest of witness outside — 
illegal .. 216 

liability of British subjects for 
offences committed out of ~ , 
e.186 ... 674 

8 188 does not apply to oSences 
committed in — ... 691 

British subjects 
liability of for oSenccs com* 
mitted out of British India, 
s. 188 ... C74 

Building 

included in " Plaiie, " e if;) 63 

to justify proceedings under s 
133. It must bo proved that 
~ la in dangerous state ... 41G 

mere likelihood that it might 
become dangerous not sufh* 
cient .. 416 

reewery ofcosls (or removing — , 

how to be made, s. I to . 411 

Buoy 

prevention of injury to — , s. 152 555 
Cancellation or alteration 
power of District ilagistrate to 
cancel any bond for keeping 
the peace or good behinour. 


s 135 . . ... 399 

groneds of — ... 399 

of surety bond, s 136 ... 401 

of order under s 201 ... 611 

of order Icr maiDtcRance, s. 4S3 1708 

of allowance, B. 4S9 1746. 1719 
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expression “ without a charge ’* 

explained . . ... 875 

judge may frame and supply 
• ■ omission ... . ... 876 

addition of — 876. 876 

distinct from that framed hy 
committing Magistrate ... 876 

alteration of — 876, 877 

when can bo added ... 877 

power to expnng a charge ... 877 

Conrt may alter or add charge, 

8.327 (1) 877, 878 

for diCerent oQence may be 
added to the original charge 878 
murder of one person and hurt 
to another, charge of murder 
In respect of latter may be 
added ,.. ... 878 

under Ss. 120-B, 193, 162 and 
311 may be amended to one 
under s. 193 rend with s. 109 678 

coovict'on of oSence not 
mentioned ... 678 

conviction of house trespass on 
a charge of theft ... 878 

' alteration of ~ of daeolty into 

one of robbery ’ ... 879 

powor to altar — of rape Into 
one of adultery ... 879 

eertideate granted by political 
officer specifying a parlicu* 

1st section ... ... 679 

trying Magistrate not debaerM 
from eonricting under an> 
other section if within the 
facts stated ... ... 879 

amendment must not pre- 
judice accused ... ... 660 

adding anew and a grave—* 

of dacoity at a late stage ... 830 

amendment prejudicial to ac- 
cused will entail fresh trial 880 
. Sessions Judge may add aUetDa- 
tive — but cannot substitute 
another so as to put the 
accused under a disadvan- 
tage ... ... 880 

amend to cure an illegality not 

permitted 880, 861 

stage at which court may 

alter ... ... 881 

added a new — at a late 

Stage ... ... 861 

Joinder of — of offences 
under s. 411 with — of 
oQences under B. 414 bad ... 881 

opportunity of making defence 881 
sot to be altered or amended 

after delivery of verdict ... 6St 
application for alteration of ... 88t 

cancelling of ... ... 881 

altered or added — to be read 

and explained to the accused 881, 
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accused charged under s. 34 of 
the Police Act but convicted 
under s. 379 Penal Code 
without being informed ... 663 

court to insure that — has 
been sufficiently explained 8S2 
Interference with discretion of 
trial court ... ... 883 

when trial may proceed Immedi- 
ately after alteration, s. 238 863 

addition or alteration does not 
open up a trial from beginn- 
ing 883, 663 

principle by which the court 
> should be guided ... 6S3 

re examination of accused 

after amendment ... 853 

when new trial may be direct- 
ed, or trial suspended s. 929 683, 

664 

proceeding immediately with 
trial likely to prejadiee ... 663 

new — raising diflerent ques- 
tions and admitting of 
different defence 683 

original and altered*" nearly 
related ... 683 

procedure whore — framed by 
commlltlcg Magistrate does 
not cover gravity of oOeoee 861 
stay of proceraings If prosecu- 
tion of oiTcnee in altered 
charge require previous 
sanction, s. 230 ... 684 

fresh sanction on altered— when 

not necessary ■ . 664 

recall of witness when — al- 
tered, a 231 884, 885 

court cannot refuse to recall 
w>4neBsoa if so desired by 
the parties ••• 685 

allowing prosecution and de- 
fence to recall and re- 
examine -• 

commitment without opportuni- 
ty being given to the accused 
to recall or summon witnes- 
ses _ — 

tight of accused to examine new 
witnesses ••• 

reasons for refusal to be re- 
corded 860 

effect of material error, s. 232 ... BSo 
court to satisfy that accused is 

not misled — 

prejudice to the accused real 
test' — 

omfssioa to state common object 
not fatal, if accused not 
prejudiced 6®*^' 

instances of cases in which 
accused were to ba>o been 
Ct-rinualv oreiudiccd ... oo* 
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■terccmeut to bo iDcluded ... 859 

omission to givo substanco ot 
spocchesinft — under s 12t 

eSO. 873 

in case ot kidnapping or abduc- 
tion to make clear exact 
oflence ..• 8CO 

how elated where o&enee has 

DO specific name 8C0>861 

fn case o/ cheating ... 8C1 

murder ... ... 861 

culpable homicide . 8C1 

reference to law and section ol 

the law — 861 

omission ol words “ unlawfully 
and maliciously " and to 
Br. India ... 661 

specification of explosive sub 

stance not essential ... 661 

what implied in ... ... 66^ 

language of ... ... 662 

previous conviction when to bo 
set ont ••• 662 

dato and place of ptovious con- 

Tietion to be staled . . 862 

mere tneotion ot previous coo* 

vietioQ IS not enough . 662 

nor the word that he ‘is an old 
offender' .•■ ••• 862 

liability to whipping ■ 863 

earticulars as to time, place and 

person, e 222 (1) ■ 863 

osiiesion to mention time and 
place nod person with whom 
UDnatucal ofitneo was com- 
mitted . • 8C7 

of adultery alleging comm’s- 

Sion of oSence tetween two 661 

for house-breaking and theft 
without specifying articles, 
perron and place bad 804 

omissions to give exact date . 661 

of beating at one time and 
place, convicting in respect 
of beating at difiereut time 
and place ... ... 861 

charge m the bare words cl a 

section . . 861 

what contents of a — may be m 
case of ctimiaal breach ot 
trust or dishonest misap- 
propriation 861, 865 

grofs Sum only need be men- 

tioued 8CS, 866 

without specifying particular 
Items or csict dites 865 

general charge of embezzte- 
tnont nicntloiung gross suui 
EulTiciciit 865 

but acts ol cmbcrzlement mn<t 
bare been remmitted with- 
in one year 8GS 

oiscrepancy between dates 

specified and actual d«to ... 866 
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charge specifying not only gross 
sum and the termiual dates 
but also the several items 
with dates ... ... 886 

items composing aggregate sum 
more than three in num. 
bet 8G6, 8C7 

second trial m respect ol items 

not included ... G67 

in respect of all as one 

oSenco 667, 868 

referring to items misappio* 
printed during two years 
defective ... .. 663 

senes of transaction, joined 
together in one charge ... 6G3 

embezzlement committed on 
five diflarent dates within 
one year . . 868 

more than one person id collu- 
sion committing criminal 
breach of trnst ... 863 

when manner of committing ot 
o&oDco must be stated, s. 

223 ... . 869 

necessity of stating tho man- 
ner. of committing ofienee 869 
for cheating ought to men- 
tion 869, 870 

failoro to mention section 149 
in tho charge 870, 673 

words in charge taken In sense 
of law under which offence 
is punishable, s 224 . 870 

eBccl of errors, B 325 .. 870 

error ot defect, when fatal 871 

omission to state common ob- 
ject 871, 874 

wbelbor it has caused a failure 
of justice 671,679 

where accused kaew well or 

there was ample evidence 672 

prejudice to accused . 873 

omis'iOQ to specify both 
objects material 873 

common obyect set out in the 
charge negatived 872 

failure and give complete com- 

pleto description curable 872 

embezsliug deeds or money 
obtained by dealing with 
these deeds . . . $73 

omission to state exact date or 
manner of cheating .. 873 

test to deterrmne whether 
error is niatetial 873, 674 

necessity of charge spccllying 
intent as disclosed by cvi- 
di'Dcc . . 671 

procedure on commitment 
witfarut charge or imperfect 
charge . 671 

scope ol a 32C 675 

meaning ol the word — . 975 
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omissiob to esplain Ian's ... 1198 
how to he explained ... 1128 

sections read and explained 
whether BufSeient com- 
pliance • ... 1128 

explaining law afresh ... 1129 
legal treatise for finding oat 
law not to be placed ... 1129 
law explained and no difiQ- 

cult point of law ansea ... 1129 
murder and culpable, failure 
ofludgeto explain alterna- 
tive charge ... 1129 

distinction between — to be 
explained ... 1129 

attention should be drawn to 
the two classes of culpable 
homicide _ - 1129,1130 

Making charge to jury xctlh 
reaped to 

unlawful assembly ... 1130 

Judge to place all common 
ob]ectB ... 1190 

dacoUy case ... 1130 

what 18 neoeseary to constitute 
robbery ... 1131 

possible consequeuceof acquit- 
ting one out of fire ..i 1131 

charge under s 896 not to be 
spilt up .. 1181 

interpretation of s. 34 I. 

P. C. ... 1131 

confeesion 1131,1132 

retracted confession . . 1132 

omission to gire a full and 
suCScient warning ... 1132 

direction as to tsking — into 
consideration against other 
scouied ... 1132 

extra judicial confession ... 1132 

right of private defence 1132, 1133 

what would be the effect of 

>he existence of 1132, 1133 

whether right exists or not ... 1133 

whether it is exceeded ... 1133 

omission to make mention of 
apprehension of grievous 

hurt ... 1133 

non-direction with regard to 
right under 6. 103 ... 1133 

misdirection what will 

amount to 1133, 1134 

examples ... 1134 

incomplete definition of 
, oSence ... 1134 

essential elements of oSence. . 1134 
wbat constitutes murder ... 1134 

wrongful loss or wrongful 
gains • ■ 1134 

law iQ connection with abet- 
ment ... 1135 

omission to point out elements 

of ofience ... 1135 

whether the ofience is mur- 
der or any lesser ofience ... 1135 
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in a case under B. 411 ... 1135 

in a case under a. 474 and 
475 ... 1136. 

failure to point out to jury as to 
irrelevancy- of confession 
under a. 24 and the effect of 
SB. 25,26 1185,1136 

omission to direct jury upon 
the evidentary value of a 
retracted confession ... 1136 

omission to direct jury as to 
how they should treat of 
co-accused ... 1136 

omission to caution jury to 
accept the uncorroborated 
testimony of accomplice ... 1136 
absence of evidence material 
to the case ... 1137 

aid in arrangement of facts ... 1137 
requisites of a valid charge ... 1137 
direction to consider proof of 

previous conviction ••• 1137 

omission to tell Jury that 

accused is entitled to the 
benefit of doubt 1137 

putting matters net on re* 

cord ... 1188 

presvaptloa from fsi/ore to 
prove ofi&i ^ ... 

emphasis for careful considera* 
tion ... 

failure to put necessary matt- 


reception of inadmissible evld- 


1188 

1138 

1138 

1138 


1139 


1139 


omission to explain nafura 
and element of thaft 
possession of stolen property 
five Tears after occur* 
rence ... 

discussion of probabilities ... 
first information report and 
Its vanatroQ withevideace... 
identification 1139, IHO 

immature understanding ••• H*® 
presumption ••• 

evidence of witness suspected of 

being implicated ... 11*’ 

evidence in lower court ... 114« 

moral belief ••• 

omission to mention in express 
terms that burden of proof 
Ilea on prosecution 11** 

no misdirection of jury ... 1}*J 

what will not amount to 1141,11*^ 
omisssion in summing on un- 
important matter ... *1*^ 

warning as to evidence of a 

hostile witness _ _ H** 

direction as to conviction for 
minor ofience 

reading passages fwm 
judgment — _ 

efiect of misdirection ij” 

verdict yrhen to be setasldo ... JH* 


1141 

1141 
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Inelodiog Itldoapplog ftod abda> 
ctlon In ono head under one 
charge ... BSf7 

join ler of cbergee under s. 43 (1) 

•nd 47 of the Dombej 
Abkarl Act ... (5S7 

charge for one oneuce, con\ic- 

tlon of another 897, 8S8 

Illustrative eases 687. 883 

to be frame] when offence 

appears proved, s SSI ... lOIS 
vben to be framed . . 1016 

not to be framed where Magia.* 
trate entertains doubt 
against accused ... lOlC 

framing — for an offence other 
than one complained of ... ini6 
coatents of .. lOlT 

power of court to alter — after 

case hsB been compoundod 1018 
omission to frame — ... 1018 

to be clearly explained, s SSS 1018 
explanation essential .. I07S 

entry on unsustainable — , 

A 873 1070 

absence of — or defect lo — . 

power of Sessions Judge .. 1479 

power of appellate court to 
alter— ■ 1«81 

power of Hig^ Court inaca^e 

of illegal lolnder of — . ... tS7$ 

effect of omUsion to ptepaco — , 

a. 685 I'lSt. 1935 

eonvictiOD for an oflenco other 

than the ono charged . . 1935 

sanction obtained after {raming 

of — ... 1910 

fining or sentence when revecst* 
hie by reason of error or 

(mUsionitt— , e 337 . 1938 

omission to frame 194C 

to state common object ... 1946 

of mention of s 149 ... 1947 

of word " dishonestly ” ... 1947 

of gnllty intention .. 1947 

defect in form .. 1947 

omission to read out and ex- 
plain fresh ... 1948 

joinder of •. 1948 

misjoinflci ot 1918, 1950 

of charges and parties 1950 

addition of new . 1951 

further — without further 

examinatioa ... 1951 

Charge of judge to Jury 
when to be given . what to 

contain, a. 297 • 1190 

object of a 397 .. 1190 

what is requisite to be ex- 
pressed • . 1190 

beads of charge what to contain 1130 
when tho case for the defence 
and tho proseoutot’s reply 
(It any) arc concluded ... 1120 


Jury not to be charged before 
both Rides have finished 1120, 1121 
law does not recognise inter- 
mediate verdicts of j'urors ... 1121 
should aim at a fair and im- 
partial presentation of caso 1121 
essentials should be clearly 
broaght out and not over- 
whelmed H 2 i 

usual way of directing Jury ... 1121 
merely recounting and repeat- 
ing evidence not sufQcient 1121 
facts must be marshalled 
under separate heads ... 1132 

expression of opinion ... 1132 

form, contents and language 
of charge ... J 122 

— vary with the cireumstaa 
ceaofin ividual cases ... 1122 

charges should shortly state 
salient points 1133 

Judge should use iotelligablo 
langnsgo ... 1123 

delivery of i barge through 
seme ether person ., ll23 

services of Public Prosecutor 
sbeuld not be engaged ... 1)23 

charge sceordirg as the 
accused la represeotrd or 
iinrepre'cntfd , 1183 

summing up a case to the 
Jury 1133, 1184 

regard maat be bad to the 
elaboration and slcill with 
which respective contentions 
have teen placed .. 1124 

snmmiog Dp of ovidcncB ... 1124 

object of a Riimmiog up .. 1124 

must give A fair summary 1124 
it mast be sn latclligent snmm- 

ing op . 1124 

every item of evidence need not 

be stated .. 112S 

Judge must anahsc, marshall 

and weigh evnlcncB 1125 

he must usurp functions of 

advocate „ n25 

Case depending on circumstan- 
tial evidence 1125,1126 

principle to bo enunciated .. 1126 

ebarge to Jury in case of accom- 
plices evidence ... 112 c 

enitablo warniog must be 
given . 1126 

nature of corroboration requir- 
ed ... use 

cases arising out of sexnal 
matters 1126,1127 

evidence of child witness . 1127 
hearsay evidence ... H27 

layrug down the law 1127,1129 

court to expound law clear)}... 1127 
failnre to inform necessary 
ingredients ... ji 3 g 
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or3et regarding cuskody at — 
caQoot be passed under 
6. 617 ... 1813 

Civil Court 

duty of executive to uphold 
rights declared by — under 
8. 144 ... 463 

effect ofprevious order or decree 
of — in disputes under 
9.146 ...509 510 

Magistrate bound to give effect 

to — decree under b. 146 530,531 


complaint by— in respect of 
offences committed in rcla* 
tion to its proceeding ... 1651 
whether High Court competent to 
revise orders nnder a 439 
passed by — under a 476 ... 1681 
power of — to complete inquiry 
and commit to High Court 
or Court of Session s 478 ... 1C90 
procedure of — in such oases, 

8 479 1693 

, when Begistcar or Sab-Regis> 
ftar to be deemed a — with* 
io 8S. 480 and 483 1703 

power to make Registrar, Sub* 

Registrar a » ... 1702 

eOect of previous — decree tor 
maintenance on proceedings 
under s 489 ... 1743 


eOect of subsequent decree 1743>1744 
Civil Suit 

DO — to eet aside an order duly 
made by a Magistrate under 
a. 183 relating to nuisances 419,420 


no — to question the propriety 

of order under s, 141 ... 468 

order under s. 144 no bar to — 468 

effect of order under s 14S ... 509 

order of compensation under 
8. 260 docs not bar — or 
Criminal Prosecution ... 1003 

stay of • criminal proceedings 

pending — when jostified .. 1259 
when does not lie for recovery 

of malotenanca ... 1742 

• effect of order under s. 488 on 
‘ ' Subsequent — ... 1743 


Civil Surgeon 

deposition of — bow used, s. 509 1603 
powet of Session Court to 
Summon and ezamioe, 

8.509 ... 1603 

— 's opinion when to be cou' 

sidored 1603, 1604 


Civil force 

' p«e of — to disperse, e. 128 ... 403 
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degree of — that may be used ... 404 

Civil Jail 


Tcmov.al to criminal jail of accus- 
ed or convicted persons who 
are in conffnement in — , 
and their return to the — , 
a.Ml ... 1978 

Claim 

to attached property by third 

party, b. 88 253, m 

period within which — is to be 

preferred • 2.^8 

to be tried, b 373 1 078, 1079 

procedure of — of a person to 
be dealt wUb as European 
or Indian British subject or 
as European or American, 
B.52SA ... 1916 

when to be made noder 

s 638 A. ... 1916 

ol person in possession of pro- 
perty under e. 550 ... 1991 

Claimant 

property attached remedy of “• 

8 $B 353, 254 

• period within which — to 
establish right to attached 
property 953, 951 

beating of claim of — in rs«peet 
of property seized by police, 

8. 533 ... 1367 

procedure where no ~- 
appears within six months, 
b: 594 ... IBCO 

Clerical error 

court not to alter judgment 

except to correct a — 8. SG9 1363 
ueing expression "acquittal’* 
instead of "discharged" 
not a mere , ... 1366 


Clerk 

Bench may he authorized to 
employ — , b. 265 (2) 

Clerk of the Crown 
defiDitiOD ofs 4(l)(e) 
fonetioos of 

further list of witnesses by 
accused to the — , s. 211 ... 
charge, etc. to bo sent to— where 
commitment is made to 
High Court, 8. 218 
when may frame a charge, or 
add to or otherwise alter the 
charge, s. 326 

to prepare list of common and 
special jorors, s SIS ... 1 
publication of Jory lists by—, 

B 3t4 ••• ^ 

affidavits may be sworn and 
affirmed before — , b. 639... 1 
Co-accused 

whether competent witness for 
' or against his co-accused .-. 1 

Code 

codifying, object of • . 
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procedure on reversal of 
verdict ... 1142 

noD-direct not necessarily mia* 

direction ... 1142 

nhen it amounts to and rrben 
it does not 1142,1143 

nbat tbe beads of — should 

contain 1356.1357 

wbo is entitled to Copy of — , 

s SIS ... 1988 

Charity 

power of court to bestow pro- 
perty in „ 1843 

Cheating 

place of trial of tbe ollenee 

of — ... C51 

Chemical Examiner 
report of — may be Used as evi- 
dence B. 510 ... 1606 

admissibility of 1806,1807 

should bo formally put in ... 1607 

original bearing signatures 

ghoutd be put in ... 1607 

not put in evidence in trial 
court, eSect of appellate 
court's tending for it with- 
out recording order under 


s 423 .. 1807 

professor of Anatomy's certifi- 
cate without proof not 
admissible . 1807 

evidence to prove tbe identity of 
tbe article sent to — must 
betaken . 1606 

report of — of no use without 
proof of ideotity of article 
found and sent to ... 1808 

Chief Commissioner 
in Coofg powers of . . 87 

in Baluchistan, powers of . 87 

ex offieio Justice of tbe peace, 

s 36 . 101 

Chief Justice 

definition of, a. 4 (1) {d}, 

repealed . 30 

Chief Presidency Magistrate 

appointment of, 8. 18 (1) .. 98 

general powers, a 18 .98 

subordination of Presidency 
Magistrate to ~ 99,100 

baa power under s. 629 to with- 
draw a case made over by 
additional 100 


local limits of jurisdiction of 100,101 
tnay exercise all the powers 

conferred on him, s 31(1) 101,103 
bit poweri to frame rules, 

B 31 0) 101,103 

to regulate tbe conduct and 
distribution of buBiDCSs .. 103 

tbe mode of settling dlficrence 
of opinion 103,103 

what Presidency Magistrate 
are . etc., ... 103 
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may define the extent of their 
Fubordinfttion ... 103 

may require Postal or Tele- 
graph authorities to deliver 
letter or telegram for put- 
posos of any investigation 
a 95 ... 376 

power to grant a warrant to 
search fer a document, 
parcel or other thing in 
custody of postal or telegraph 
aafboritics, s. 96 (3) .. 376 

mar require security for good 
behavinur from persons 
dis--cominatiDg seditious 
matter a 103 . S34 

Power to reicasa persons'impri- 
soned for failing to give 
security, s. 121 . 897 

power (ocancel bond, s 135 ... SOS 
power to issue order absMute at 
once in urgent ca«es of 
nuisance or apprehended 
danger a 144 446 

transfer of rases by, 8 193 C99 

nay withdraw or refer eases, 

e 533 1905,1907 

AddI Chief Presideuey Msgis. 

trato IS subordinate to . 1907 
application for transfer of case 
pending before Presidency 
Magistrate can bo made 
direct to High Court ... 1906 

to take cognirsDco of offence 
of rape by a husband with 
his wife, s. 561 ,. 2009 

Children 

see also msiutenanco 
right of —to maintenance .. 1717 

a statutory obligation ... 1717 

Utber bound to maintain irres- 
pective of tbe position of 
mother ... 1717 

mevmng of 7117 

who are unable to maintain 
tberascives are entitled to 
Tnaintenance 1717,1716 

question of pvternity governed 

b> s 112 Evidenco Act ... 1718 

Immaterial for determining 
liability of father whether 
mother marned or not ... 1718 

nneorroborated statement of 
mother insufficient to prove 
paternity ... 1718 

liability of father to maintain 
his own children whether 
legitimate or othewise . 1718 

tor legitimate — .. 1718 

tor illegitimate — ... 1713 

for — in custody of mother 1719 
power of High Court to deter- 
mine questions as to the 
custody of — under s. 491— 1754 
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District llagistrata may take 
cognizance oq in formation 
received by blm as Deputy 
Commissioner ... COS 

or as a Proiident of a District 
Board ... C94 

letter conveying information 
and asking for action to be 
taken ... C91 

information rcce.vcd from 
a petition of objection ... C04 

information must be record* 
ed ... C04 

rvbal is or is not knovr* 
ledge 694.C9S 

pro'cduro by Magistrate not 
competent to take cognisance 
of the case 782, 783 

Magistrate ought not to take 
cognizaneo against suspected 
persons ... C95 

fresh proceedings after dis* 

obMge ... C95 

rules of limitation how far 

appifeabfe ... 695 

transfer or commitment on app- 
lication of accused . . 695 

right of accused to be tried hy 

another Magistrate C95.696 
failure to inform accused of 
his rights under s. lOr 
vitiates procccdmga .. 696 

iostaucee of cases where 
MngUtrate acts under 
cl. tej .. C96 

instances of cases where 
Magistrate does not act 
under tl. (el 696,697 

Magistrate taking cogoiraoce 
under cl. (c) cannot try 
without complyiog with 
8. 191 097,098 

tilfl.1 doee not include inquiry 
and commitment ... 698 

right to choose court ... 698 

Magistrate taking cognisance 

cannot heat appeal ... 698 

accused may waive his rigbt 
to be tried by anotber 
Msgistrate ... 698 

application of s. 191 to pro- 

ccedinga under chap VllI 698,699 
omission hy Magistrate may bo a 
ground for setting aside 
proceedings ... 699 

transfer of cases by Magistrates 
alter having taken cog. 
uleanco a. 192 ... 699 

cognizance of efieoee by court 

of Session, B 103 ... 701 

object of this section ... 701 

trial mthoul cDuimitinent .. 705 
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validity of commitment when 
accused is not present before 
the committing Msgis* 
trate ... 

Assistent Sessions Judge 

taking charge during temp- 
orary vacancy 

word 'cases’ does not include 
appeals 

cognizance of oSeoce by High 
Court, s. 194 

High Court exercising original 
criminal jurisdiction not a 
Court of Session ... 

what ex-oflicio Information 
contain 

Coin 

search of house suspected to 
contain B. 93 
charge in respect of counterfeit 
s 225 (ilO 

Babashahi — can be delivered to 
the complainast from 
whom It le stolen 
Coinage 

trial of persons previously con- 
victed of oSences against — 
e.318 
Collector 

of revenue or customs exempted 
from liability to servo as 
Jurote or Assessors s. 320... 

Income lex — is a zBienue 
court under 8 476 
Land Acquisition Deputy - - 

a court Under s 476 1651, 1653 

— or Deputy — exercising powers 
of a — under Bengal Ten- 
aocy Aci IS a court ... 
Assistant — holding a depart. 

mental inquiry is not a court 1653 
Commanding Officer 

power to disperse assembly, 8. 130 401 
Commencement 

of the Code ••• " 

of Dtocecdinga before Magistrates 

Otop XVII ™ 

of BessiOQ Inal, when begins 
of trial, B. 271 

when docs the trial begin _ • 

of trial of approver, when juatl- 


705 


705 

705 


70C 


700 


283 

670 


1944 


1265 


1190 

1651 


1067 

1072 

1073 


fled 
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of trial on. holiday, ground for 
transfer 
Commission 

for the examination of 

Witnesses, Chap XL 1794.1603 
when atkendanco of witness may 

bo dispensed with s. 503 .- l"9» 

scope of B 603 1791, 1795 

trial and — could not go to- 

getber - ”” 

who may issue — 

for examination of witness, 
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extended to plaecs nithin British 

Indii ... 9 

ceased to ho m lorcc in places 

snthin ... 10 

extended to places outside 

British India ... 10, 11 

reference to, and other repealed 

enactments (a. 3) ... 15, 16 

such reference shall be taken to 

be tnido to this Code .. 16 

Cognizable Case 

defimtion of, a 4 (1) (/] . SI 

Cognizable offence 
dednitioQ of,s 4 (1) (/) . St 

distinguished from con ecg- 
nizable ofienec . SI 

arrest without rvarrant .. 21 

cases in which police can 

arrest without warrant .. 31 

ofienees, which are punish- 
able with imprisoomcot for 

izEs than three ;eara . . S3 

Cogniiance 

of oOeneea bj Magistrate, 

8.100(0 081 

scope and object of thia 

geetiOD • 683 

Districtyagistrato mar empower 
Magistmtcs to tike cog- 
Dirance 683 

leccnd class Magistrate caosot 
take cogDisaneo upoa 
his own knonledgo . 683 

Magistrate not empowered tsk 

ing cogolraneo 683,684 

of case against abettora . 681 

special autboritT to try cases 
under the Cattle Trespass 
Act 681 

power under 8 190 not aflccted 
by s 6S Bombay District 
Municipal Act 661 

jurisdiction of successor to 

pSlco ■ . 681 

Session Judge's power to 

direct inquiry by police CS4 

the phrase ‘taking cogniztnco,’ 
explained . 681 

as against other person ... 681 

once parties aro before Magis- 
trate ho will deal with Ibo 
accused for aoy offence 
disclosed 635 

Magistrate taking cognieanco 

performs a judicial act . . 685 

otherniso when bo holds a 
departmental inquiry 635 

Magistrate bound to tako cog- 

Dizanco CS5,GS7,CSS 

Ho cannot relct to polico with- 
out taking cogniztnco C6S,CSS 

He cannot refuse on the ground 

of illegality of arrest CSS 

proceedings without formally 
Cr. P. 0.— 136. 


faking cognizance irregu- 
lar 635,666 

— on order of a District 

Magistrate and Sessions 
Judge .. 686 

procedure where another 
Magistrate is in seism of 
the case ... 686 

— upon a complaint . . C86 

instances of cases held to be 

complaints or otherwise C86 

complaint what should 
contain ... 687 

who can make a complaint .. 687 

procedure on taking cog- 
nizance upon a complaint 697,688 
cases falling under cl (a) dis- 
tinguished from those fall- 
ing under cl (c) 688,680 

— on a police report . . 680 

the term police report ex- 
plained ... 690 

instances of eases held to bo 
police reports or otherwue of 
non cognizabls case on 
police-report .. 690 

examination of roheo O/heer 

not necessary . 690 

police repo t to respect of non- 
cognizable oSenee amounts 
toacomplamt ... 690 

polico cballan is a polico- 
report 603,601 

taking coguizinea of alleged 
oflence upon suggestion of 
Police Officer ... 601 

filing charge sheet after mak- 
ing investigation ... 601 

Sanitary Inspector can file 
complaiut but cannot put 
in charge sheet 691 

police report must state 
facts ... 691 

defective . 601 

cognizance on information 
supplied by Police Officer . 601 

Atagistrate bound to take cog< 
nizance ... 691 

procedure to bo followed ... 601 

cases falling under cl. (&) dis- 
tinguished from those 
falling under cl (c) 693.603 

— upon mformatiDQ reccircd 

from any person or upon 
bis own knowledge ... 693 

Magistrate, whether boond to 

record information .. 693 

omission not prej'udicing 
accused ... CD3 

infonnatioo not a complaint C93 

It need contain all allegation 693 

ccgnizanco on information 
when to be tsken .. 633 
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taking of evidcnco produced 
a. 203 . 819, 620 

■ prosecution must place before 

court alt evidence oa nhieh '■ 

they rely ... 821 

and call those nitnecses who 
prove their connection with 
the transaction ... £21 

but. not those witnesses who 

would not speak the troth... 821 

' whether witness supports pro- 

aecution or defence theory ... 821 


be taken ... 822 

failure to take evidence is an 
illegality ... 8i2 

mode of recording evidence ... 82i 

power of court to which 
a case Is transferred to 
act on evidence taken by the 
court from which it came ... 812 


• power of Sessions judge to 
take evidence of witnesses 
for prosecutiou not examln« 
ed before committing hlagis* 

, irate 822. 823 

right of accused to cross* 
examine before — ... 623 

tight to reserve cross examin* 
ation ... 823 

when Magistrate may or may 
not allow cross-examiaalioQ 
before ... 823 

illustrative eases 823, 824 

summoning witnesses for 
defence ... 821 

accused must ask lor processes 
without delay . . 824 

refusing application for sum- 
mons on witnesses made 
after — order ... 824 

refusal to issue process in 
inquiry prior to -- ... 624 

attendance of Hindu ladies 
of respectability and secluded 
habits ... 824 

Magistrate cannot refuse 
application without record* 
ing reasons ... 825 

duty of Magistrate to consi^r 
whether there ate sufficient 
‘ grounds for 826, 627 

sufficient grounds not defined 827 
DO inflexible rule to govern all 

case ... 827 

oases decided in each High Court 

separately examined ... 827 

Allahabad cases ... 827 

Bombay cases 627, 828 

Calcutta cases ... 628 

Madras cases 823, 829 

Bangoon casos ... 829 
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Bahore cases ... 829 

Sind cases ... 839 

— to Sessions Court when to be 

ordered 629, 830 

— to Sessions Court when not 

to be ordered 630, 631 

Magistrate to give his reasons for 

discharge or committal ... 831 

charges to be framed on, 8. 210 833 

niter taking evidence sufficient 
to satisfy the court that 
there is a prtma facie case 833 
on evidence recorded by a Bench 

of Magistrates ... 933 

what ace sufficient gronuds for 633, 831 
what are not sufficient grounds 

for 633,831 

of cases triable by Magistrate 834. 835 
framiog of charge does not 

amount to an order of ... 935 

power to allow cross-examina- 
tion after ftaming charge .. 835 

charge to be read to the accused 835 
order of — when to be made, 


s 213 

— in the absence of accused 839,810 

— after charge 

— to wrong Sessions ••• 8*0 

— ID pursuance of the order of 

Sessions Judge 9|“ 

reasons for — to be given 810, 841 
— of all persons iomtly eharg* 
ed ••• 

joint— ••• 8^^ 

competence of Magistrate to 
discharge accused after tak- 
ing into consideration the 
evidence produced for the 
defence 8«. 8*2 

powers under eub-eection (2) 

, in cases tried under specUl 
provisions of ChapterSXSUl 
quashing — under section 213 or 

478 - III 

scope of 8.215 0*'^ 

B. 2l5 applies, only to a 
commitment actually made 
and not to order by Session* 

Judge directing committal 
whether can be questioned 
after trial ““ 

not to be objected alter acco*- 
ed has pleaded to the charge olJ 
can be quashed by the High 

Court only •‘* g,. 

Magistrate cannot annul it 843, 
Betsions Judge c.innot seed 
back the case for being tried 
by Magistrate ® 

Judge of the Hlgb_ Court 
exercising original junsdie- 


application to quash to whom 
to bo made 
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foi examination of witness 
residing mtbia court's 
jurisdiction ... lf9B 

(or examination of expert nitnoss 179C 
tvbat are or are not proper 

grounds lor issue of— ... 179C 
circumstances justifyidg issue of 
— delay, expense or incon- 
venience . . 1797 

pubiio interesti ... 1797 

for examining pardanashto lady, 
when to issue, and when 
not 1797, 1798 

British Court’s authority to issue 
against Foreign Prince, 
euh s. 9 of 6 503 ... 1798 

— once issued for examination 
of witnesses resident m 
Indian States, duty of offi- 
cer representing British 


Indian Government ... 1799 
evidence taboo in Kcpal onus to 

prove If Nepal is in India .. 1799 
Commissioner's competency to 

make complaint . 1799 

in case of witness being within 

Presidency town, s 501 1799, ISOO 
amendment . . 1800 

parties may examine witnesses, 

8. 505 1800 

amendment 1800 

examination of witnesses by 
interrogatories .. 1600 

power of provincial auhordlnato 
Magistrate to apply for 
Issue of — , a 50C 1800. 1601 

Magistrate should apply to 
District Klagistrate giving 
reasons lor application . 1801 

no jurisdiction to make order 
except on reference 1801 

grounds held not sufficient for 
allowing witness to bo 
examined on commission 1801 

temporary illness . 1801 

mere expense . . 1801 

evidence not necessary tor 
ends of justice ... 1801 


grounds held sufScieut unreason- 
able and heavy expense and 
great inconvenience to a party 1601 
for examination of parda- 

nashin ladles when to issue 1601 
return of s 607 .. 1802 

issue of fresh — for cross- 
examination of witnesses, 
competency of ... 1802 

cases under the old Code . 1802 

adjournment of inquiry or trial, 

8 503 ... 1602 

when not proper to stop a 
trial to issue conuQissioQ ... 1602 
Commissioner 

exempted from scriing as juror 

or Assessors, 6. SJQ tl90 
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power of — to make a complaint 
foe the prosecution of a 
witness ... 1799 

Commissioned Officer 

power to disperse unlawful 

assembly, s. 131 ... 104 

Commissioner of Police 
definition of, s 4 (1) (p) .. 22 

includes Deputy Commissioner 32 
Commission of inquiry 
appointment of, s 474 . . 1844 

as to state of mind of lunatic 

a. 474 ... 1644 

report by — to Local Govt, a 474 1644 
Commitment 

on application of accused, a. 191 COS 
power to commit for trial, s 206 

(I) ... 616 

when not to be made to nigh 

Court, s 206 (2) ... 616 

Magistrates who may commit 

for trial . . ... 617 

vntboot jurisdiction void ... 81T 

with jnrisdiction can only be 

quashed by High Court ... 817 

in eases properly tnable by 
Magistrates on various gto> 
unda 817 

ccaseasfor ** most be stated 817 
in the absence of any cause 
illegal ... 817 

on the ground thst in respect 
of same transaction anotbet 
party is to be tried by that 
court .. 817 

apparent connection of case Is 
no groood ... . 817 

discretion to co mm it when 
Magistrate has got con- 
current jurisdiction .. 818 

10 casea exclusively triable by 
Court of Session ... 618 

on a charge under ss 352 and 

417 ... ... 818 

when Magistrate can pass ad- 
equate sentence ... 618 

dnty cl Magistrate having com- 
mittal powers to frame well* 
considered charge ... 816 

preliminary inquiry in Sessions 

c«o ... 818 

procedure In inquiries preparatory 

to commitment, s. t07 818 

of cases which ought to bo tried 

by a Court of Session . 818 

of a case under s 117 618 

on a charge not ordinarily 
tnable by that conrC when 
legal ... 819 

where Magistrate is justified 
to commit a case to tbe Ses- 
sions Court which could 
have been adequately dealt 
with by himself . 619 

remand of accused to custody 820 
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awarded agaicst Police Offi- 
cer 987 

report; by Excise Officer 
cbargiug a person with npli- 
ccnsed sale of hquor ... 9S7 

complaint under Cattle Tres- 
pass Act 987, 988 

charge by police on complaint 
transmitted by a Ttllaga 
Magistrate ... 988 

accusation upon order to pro- 

Becute under s- 476 ... 968 

accusation must be of an 
oSence 988, 969 

i^ecfson not anplicaile to 
proceeding under 8. 107 or £, J JO 988 
proceedings under a. 488 988, 989 

complaint under e 4l of Bom- - 

bay District Police Act . . 989 

proceeding to recover legal 
fare ... 969 

complaint under s. 1 of Work- 
men’s Breach of Contract 
Act ... 989 

whether the oSence should bo 
one exclusively triable by a 
Magistrate ... 969 

order not to be passed in cases 
triable exclusively by 
Sesslona Court ... 989 

in joint accusation of both 
classes of offence ... 999 

accusation in respect of 
offence triable by Court of 
Session, but offence disclos. 
ed triable by Sfsgistrate ... 990 

s. 250 applies to cases tried 

Bummanly .. 990 

but complainants’ objections to 
an order directing compensa. 
tioQ should be recorded ... 990 

Magistrate who has decided the 

case can award ... 990 

only Magistrate acquitting or 
discharging accused can 
award 990, 991 

dismissal of complaint without 

issne of process ... 991 

presence ot accused at tb« 

Inquiry held nuder «. 202 ... 991 

complainant requesting tbat ibe 

case might be died liable ... 991 

but Magistrate cannot call upon 
withont acquitting or dU- 
cbarging ... 991 

and this be must do after 

examining all witnesses ... 991 

unless the complaint is patently 
improbable and glaringly 
■false ... 991' 

acquittal on one of two charges 993, 
996 

discharge on one charge before 

completion of trial ... 993 
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scquittal of some of the accused 991 
cannot be awarded when an 

offence is compounded ... 993 

aequitial without inquiry ... 993 

charge must be false, besides be- 
ing frivolous ot vexations ... 993 

falsity In addition to fnvolous- 
ness or vexatiousness must 
be established ... 993 

failure to establish accusatiou ... 993 

Aocusatioo false m either aspect 9^3 
prosecutions stated with a 
view to bring pressure to 
bear against accused ... 933 

term “vexatious’' explained 993, 99i 
when accusation can or cannot 

be said to be vexations 99i 

term ‘frivolous ' explained ... 99i 

what complaints are of a frivo- 
lous or trivial nature .. 93i 

serious charge cannot be describ- 
ed as frivolous ot vexatious 994 
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to shew cause must be con- 
tained in the orders ofais- 
charge ••• 

order for payment need not now 
be contained in snob order 
section contemplates two differ 
ent orders ••• 

opportunity to show cause not 
to be given before order of 
discharge — 

complaioant and, if present in 
Court, bound to ehow eacs^a 

, SSS. » 

cause 19 to be shown then aw 
there if order is made with- 
Out fixing date _ 

procedure where comt rises 
before cause is shown 
necesiity of notice to show 

old and °new law discussed OTC. 097 
opportunity to show cause mutt 
be given •" 

order at adjourned hearing after 
recording and considering 


cause 

order in complainant’s abifloco 
against whom order f^ . 
^pensation can 

person upon whose Iniormation 

an accusation Is mafia •• 
person who only instigates tse 
giving of inlonnation ••• 
nominal but not real com- 
plainant ,Y* 

pereca mskiugs report of resist- 
ance to attachment 
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single Judge of Judicial 
Commlssionet’s Ceutt may 
exercise poorer under s. 21f) Gll 

when can be quashed ... 84-1 

test 644, eiS 

fatal flaw in the prosecution... 811 

can be quashed on a point 
of law only ... 845 

questions held to bo qucstioaa 

of law . 845 

question held not to he ques- 
tion of jaw . 846 

whether absence of legal 

evidence is a point of law . 845 

divergence of Judicial decisions 

on tho question ... 645 

High Conrt not concerned with 

credibility of evidence . 815 

question whether facts proved 

question is one of law 845, 646 

facts proved not snSieient to 

constitute oSenco ... 846 

committing blagiatrate compe- 
tent to pass adequate 
sentence 846 

committal to Sessions uodcsir- 

able 846 

Magutrato act competent to 

pais adequate sentence 816 

to be quashed where offence 
triable exeluslrcly by Magis- 
trate 616 

alteratioB In charge, accused 
sot allowed to to examine 
witnesses 816 

want of jurisdiction is point of 

law 846, $17 

^ made by a Magistrate wftli* 

out jutUdiction *olidof void 847 

— made in the abseueo of nccM- 

cd liable to be quashed 647 

on evidence recorded m tbo 

absence of accused 847 

without taking eiidencO illegal 817 

of approver along with other co 
accused or before trial of 
other accused is conclndod . 847 

failure to give reasons for com- 
mittal 648 

absence of cottiflcato of a politi- 
cal agent . 818 

failure to read deposition over 

to witness ■ 818 

refusal to allow accused to cross- 
examine prosecution wit- 
nesses 848 

of case to Sessions by Magistrate 

going ou leave 648, 619 

for giving false evidence to s-itno 

court • 819 

for false charge on police report 819 

withdrawal of graver charges 

is no ground 649 

oCcnces not being exclusively 

• triable by Sctricn Conrt . . 810 
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by Magistrate having power to 

impose maximum sentence 649 
pendency of civil salt is no 

ground ... 8S0 

efiect of quashing ... 650 

when to be notified, s 21B(1)... 853 

charge, etc , to be forwarded to 
High Court or Court of 
Session, a 218 (1) . . 853 

Eoglisb translation to be for- 
warded to High Court or 
Court of Session, s, 216 (2) 853 

custody of a,ccused pending trial, 

a, 920 . . 855 

release of accused on bail after 

order of . 855 

of person to whom pardon has 

been tendered, s. 339 1915 

when Sessioris Judge can order 1219 
procedure iu trial of person 

under 6 339, s. 339 A. .. 1324 
Power of Session Judge or Dis- 
trict Magistrate to order— 

8 487 ... 1517 


power of civil and rsvenue 
courts to complete inquiry 
and commit to High Conrt 
or Court of Session, s. 478 1C90 

power to commit after taking 

steps under 8 476 .. 1093 

procedure of civil or rcretiue 

court ID such cases, s 479 . 1693 

of petson refusing to answer or 

produce doonment, i 465 . 1703 
to wropg sessions, efiect of .. 1026 

Common Jurors 

list of. 8. 813 ... 1186 

Commutation 

of sentence, when desirable . 137T 
of capital sentence on pregnant 

* ' ' ■ • 1\ s;”!. i'; 


Government s 402 . . 1106 

Compensation 

tiHgistrate when not empowered 
to pass order for — under 
8. 203 or 209 804, 833 

accused when entitled to ... 972 

for false, frivolous or vexations 

accusations, s 250 994, 9S5 

scope of t. 250 S85, ggC 

operation of s, 250 restricted to 
eases institated upon cemp 
lamt 95C 

section does not apply to case 

rnstUuted on a police rrpoit 9S6 
ioTcstigstion by police . 9SC 

false report to police ... 950 

charge sheet laid by constable 
coder order of Superinten- 
dent of rolice SS7j 903 

complaint by Pclice Officer in 
oon-cognirable case ... 557 
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CompUinant 

oxnmination of — wh^n caso 

transferred ... 701 

death of— ... 774 

examinatioa of, B. 200 775,778 

mode of examination of ... 779 

substance of examination shall 

be rednced to writing . . 760 

shall be signed by — ... 780 

omission to examine — ... 780 

when — need not be examined 781 
public servant or presiding 
officer of court acting as 
— exempted from examina- 
tion ... 761 

complaint cannot be sent for inquiry 
to police unless — examin* 
cd on oath ... 793 

complaint cannot be dismissed 

unless — examined ... 800 

non-appearance of— 973,974 


irregulatity or not 
expenses of — and witnesses, 
b.644 

order of payment of certain 
fees paid by — in nou* 
cognizable cases, e. 646-A.... 
when entitled to refund of 
court-fee 

impossible to allow the Same 
Judge to be complainant 
and court ... ! 

Complaint 

definition of, s. 4 (1) (A) ... 

essence of ... 2 

section need not be mentioned... 
complainant need not name 
all accused ... 

complainant need not have 
personal knowledge ... 

prosecution when commences... 
absence of complaint 
Contevis of 

allegations of facts constituting 
offence 

allegation of accused having 
committed offence 
petition not containing allega' 
tion of specific offence ... SI 
Yadast charging certaia 
person 

petition impugning cotrcct* 
ness of police inquiry 
petition for reviving a case... 
by a letter ... 

by inbmission of record 
report rccommeuding prosecu- 
tion ... 
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allegations made orally or in • 
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deposition iD the course of 
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Bworn statement . ... 34 

IFAo may complaint 
Any person having knowledge ... 24 

limitation in 83 195 to 199... 24,25 
If persons mentioned in ss. 

195 to 199 do not move no 

others can — ‘ ... 25 

public servant or court must 
fils complaint under s. 

195 ... 25 

right cannot be delegated ... 25 

person aggrieved — 25 

Bigamy ... 25 

defamation ... 25 

Pardanashin lady 25 

minor .■. 25 

adultery ... 25 

enticing ... 25 

husband 25. 2C 

person baviog care 26 

husbandmioororidiot 26 

ilagistrate ; as common 
informer ••• 26 

To whom may be mode 
To a Magistrate ••• 26 

to the police 28 

recoffimendatioD by a police-- 26 

report boDtsiniDg no request ... 26 

report of process-server ••• 

report of Presiding Officer of 
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statement to D. M> as head 
. of police but cot with a 
view to proseento • • 26 

telegram to D. B. P. 
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toa collector ••• 27 
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Report by an Ameen ••• 27 
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committal sheet 27 

petition impugning police- 
report and Bsklug for 
action — 27 

allegation not with a view to 
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petition to have police inrcstl* 
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public ofSeers and bodies net 

exempted from liability 998 
Municipal Committee not 

exempt 938, 099 

Master lodging complaint on be- 
half of bis serraut not 
liable ... 999 

whether servant can be made 
liable for lodging complaint 
oD behalf o! bis master ... 999 

guardian — or next friend of a 

minor not liable ... 999 

to whom compensation can be 

awarded . . 999 

sufferer and not hi* relations . 999 

survivors .. 999 

one of several accused ... 939 

conduct of accused not straight 

forwards . . 999 

record of objections and reasons 

etc. 999, 1000 

omission to record and consider 

objections ... 1000 

omission to make a separata 
record of eompUioants 
reply — 1000 

recording of reasons foe ordering 

compensation • 1000 

order without taking evidence 1000 
amount and nature of eompen* 

ratios tOOOi 1001 

not exceed maximum died * • 1000 

each Is entitled to get up maxi* 
mum limit ... 1001 

by way of amends ••• lOOl 

loss or Inconvenience ought to 

servo as a guide .. 1001 

imprisocment in default of com* 

peesation 1001, 1003 

attempt to realize the amount 

ncccBBary ... 1001 

to be only for a period of thirty 

days . . 1001 

can ho Imposed la respect of 

each accused . 1001 

termination of imprlsonmodt or 

payment . 1001 

award of — will not exonerate, 
complainant Item Civil on 
Criminal liability ... 1003 

complainant docs not escape liabi- 
lity from conviction . 1003 

Magistrate can award — and 
directs prosecution undera. 

476 1003 

failuro to award — does not 
preclude Magistrate from 
directing prosecution 1003 

whether discretion has been 
rightly exercised deponds on 
facts . 1003 

appeal, old and now law as to. 

discussed 1003, 1003, 1470 

notice to accused . . 1003 

potlco to Pistrlct Magistrate ... 1003 
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order for — in revision ... 1003 

setting aside order ... 1003 

Crowa is real respondent and 
notice to accused not neces* 
sary ... 1003 

icvision does not abate on death 

of applicant ... 1003 

withdrawal of complaint whether 

bars order for — ... 1375 

Hflgivt'ate's power to award— ard 
in addition to direct prose* 
culion ... 1C7S 

compensation to innocent pur* 
chaser of stolen property s 
519 .. IBIS 

power of court to pay — out of 

fine, s 545 ... 1980 

amonat of — awardablo under 

e 545 . 1984 

when awarded ... 1981 

to whom awarded 1984 

for offences other than those 
which form the subject of 
laquiry ... 1885 

for injury caused by tho offeueo 1985 
refund of — ... 1965 

for injuries to one other tbau 

the peiBOD injured .. 198S 

payment of — to an losoeent 

purchaser . . 1695 

refund of — ordered to be paid 

under t. 545 ... 1968 

rotund of — ordered to be paid 

under 8 350 ... 1986 

Competent Court 
finding, sentcneeorotdet passed 
by — when reversible by 
reason of error or omission 
la charge or proceedings, 
s 537 . 4938 

when cannot be said to be — . 1943 

when not a — ... 1943 

meaning of— 1943,1943 

Competent Jurisdiction 

court of — , acquittal or 

conviction must bo by a, ... H13 

offence tried without jurisdic- 
tion 1413-1*14 

court competent to try the 

offence .. 1414 

consideration in determining 

Competency . 1414 

council of elders .. 1111 

village headman in Burma 1114 

village MunsiS in Madras 1414 

trial Is Native State 1414 

offences against Abkan Laws 

in Bombay 1414 

retrial ordered by appellate 
court must be held by a 
court of — . Ufa 

Irregularities committed by a 
court of — , whether fatal 
to the proceedings 1913,1943 
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ofEcer of court acting os 
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to police unless — ezamin* 
ed on oath ... 793 

complaint cannot be di«missed 

unless — examined ... fiOO 
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failure to examine — , whether 
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expenses of — and tvitnesses, 
6.544 

order of payment of certain 
fees paid by — in non* 
cognizable eases, s 64C*A.... 
when entitled to refund of 
court-fee 

impossible to allow the same 
Judge to be eotnplainent 
and court ... < 

Complaint 

deunition ol, s, 4 (1) (A) ... 

essence of ... 7 

section need not bo mentioned... 
complainant need not namo 
all accused ... 

complainant need not have 
personal hoowlcdge ... 
prosecution when commences... 
absence of complaint ... 

Contents of 

allegations of facts constituting 
oQcnce 

allegation of accused having 
committed oCence ... 

petition not containingalJega' 
tlon ol speciflo o0ccce ... S: 
Yadast charging certain 
person ... 

petition Impugning correct* 
ness of police inquiry 
petition for loviTtng a case... 
by a letter ... 

by submission of record 
report rceonunendiog prosocQ- 
tloo ... 
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deposition in the course of 
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sworn statement ... S4 
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limitation in ss 195 to 199... 24,25 
It persons mentioned In ss. 

195 to 109 do not move no 
others can — ... 25 
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right eannot be delegated ... 25 

person aggrieved — — 25 
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adultery ... 25 
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husband 25, CG 
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Magistrate : as ccuDtson 
inf'simsr 2® 

To whom may be made 
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recommendation by a police... 26 
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report of Presiding Officer of 
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and Bsliiog lor action *-• 27, 
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aikiog for retarn of itolca 

property ••• S3 

askiDg for an order to police to 

warn ••• S3 

al3c6»tiea not vrilli a new to 
action keing taken under 
the Code . SS 

Penon miirt hare comniilttd 
offence 

rfOc<*ediDg neder 

*. 110 ... 23 

a. 107 ... 29 

8 483 .. 90 

I. 18 ct theVaeeinatioQ Act . 29 

I. 41 of the Bamb-iy District 

Poliro Att .. 29 

no details need be giTen .. 29 

does not inclode the report 

of a Police Officer 29.33 

cases, held to be coapUmts ... 30,31 
cases, held to ko not 

ceaplaiots ... 31,32 

deposition when a complaint 

and when not . , 32 

ItnfoTtaal and dafectuc cota- 

plaints 81.39 

cognitanco upon — , • 680 

what should eoataio under 

8 190 • C37 

nho can make ~ under s. l'>0 , C$7 

— by couit or public serraot 
necessary in feii>eet of cer- 
tain offeoces, 8. 19S 707, 708 

sanction aboli'h^ 709, 710 

effect of ntnendmeot 709,710 

scope and object of section 19$ 710. 

711 

section 19$ dHtingoishcd from 

section 470 711. 712 

io respect of offences mentioned 

in cl. (a) 712, 713 

only the public serrant con* 
cstoed or his superior ofTicer 
can make the complsmt ... 712 

private party has no ioitution 

in the mutter ... 712 

offences committed in oi m 

relation to a proceeding 712,713 
provision of s, 19$ cannot be 
evaded by dealing noder 
BS 467, 109 an cficnco under 
B. 193 ... 713 

requisites of a valid comlpaint 713, 7il 
absence of complaint fatal ... 714 

Magistrate .taking cogoi- 
saoce of case undors 22$ (6) 
cannot convict under s 173 714 

provision cannot be evaded 
by devise of charging for an 
offence not requiring com- 
plaint ... ... 714 

absence of complaint In writ- 
ing mere irregularity ... 714 

pnblio servant concerned not 
required to attend ... 714 
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acquittal for want of com- 
plaint no bat to subsequent 
trial 714, 715 

subordination of one public 

servant to another 715, 716 

who is or is not subordlnatP, 
from decided cases 715, 716 

in rc<pcctof (he false infor- 
mation ... .. 71C 

public to whom information 

IS Riven ... 716 

complaint m respect of false 
information given to Milage 
Magistrate cannot to made 
by sub Magistrate .. 716 

District Magistrate is sub- 
ordinate to Sessions Judge . 716 

Police may make complaint even 
though a similar complaint 
is filed kefote a Magistrate 716, 
717 

under cl (6) court can file 
complaint ... ... 717 

Court should record a findicg 717 
power under cl (i) vs not 

restricted to pai ties .. 717 

ca<cs of perjury in which a 

complaint IS 'fqniied . 717 

deposition must bo tiilss 717, 718 
It must have malcriiil bearing 7I6 
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ment ■ . 7I6 

(luting the pendency of pro- 
ceedings 718,719 

what court can make com- 
plalfit .. . 719 
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case against the accused 730, 721 
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ed in s. 47C ... 721 

making falso claims 721, 722 

fraudulently obtaining decree for 

sums not due ... 793 

(atsQ charge made before police 733 
when a complaint to the 
police IS followed up by a 
complaint to the Magis- 
trate 722. 723 

when no court proceedings have 
ensued no complalot 13 
necessary . 723 

takine cognizance of an ofTenoe 
Under s. 2ll on compUlot 
of Police Officer . . 723 

complaint is necessary if oSonce 
is alleged to have been 
committed in relation to 
proceediDg in court 723, 721 

abetment of perjury ... 723 

offences under ss. 193 and 471, 

1 . p 0 . ... 724 
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complaint to the police follow- 
ed up b; a complaint to tho 
Hagistrata but no inquiry 
made by Magistrate ... 72d 

complaint under s. 911 against 
the maker of report by a 
person not cballaned ... 794 

no prosecution lor breach of 

contract, defamation and 
offences against marriage 
without — ,8 198 ... 765 

proceeding without — ... 765 

power to add or alter charge 

on — ... 766 

alteration of finding by appellate 

court ... 767 

in abetment of marital offence ... 767 

should be made by person 

aggrieved ^ ... 767 

person aggrieved who is ... 768 

in defamation cases ... 766 

in bigamy cases ... 769 

on behaUet woman who ought 
sot to bo omepelled to appear 
in public ... 770 

BO prosecution for adultery or 

enticing a married woman 
without 8. 199 ... 770 

dbjeot of 8, 199 ... 770 

what is ... 770. 771 

on some section other than 
89. 497, 498 771, 779 

by husband ... 773 

by care taker of woman on 
behalf of hesband ... 773 

absence of leave to make -- ... 774 

of an oficoce under s 498, If 
Involves an offenco Undor 
8 497 ... 774 

objection by lawful guaedfan 
to -- by person other than 
person aggrieved fl. 199'A ... 774 

of — to Magistrate, cb. XVI ... 776 

procedure by bisgistrate on 

receiving — ... 776 

ought to contain particulars of 
offence with which a man is 
charged ... 777 

need not be in writing ... 777 

what is and what is not 777, 778 

presentation of — how should 

be made . ... 778 

procedure in — against Police 

Officers ... 793 

procedure after fnqulry by 

police ... 793 

dismissal of — , 8 203 ... 797 

under Merchant Bblpplng 

Act 797, 798 

dismissal of -• when can be 

made ... 798 

when cannot be made ... 793 

Magistrates empowered to dls- 

ttlss — ... 799 


fiuty of Magistrate before 

dismissal ... 600 

examination of complainant ... 600 

examination of witness ... 601 

investigation or injury (if any) 601 

grounds for dismissal wbat 
are ... ... 803 

what are not ... 803 

recording reasons for dismis- 
sal ... ... 803 

effect of dismissal ... 601 

power of Magistrate to rehear 
— or hear afresh — ... 804 

fmah — in court of co-ordinate 
jurisdiction whether enter- 
tamable 605-606 

order directing further inquiry 

into — , effect of 806-607 

power of High Court to direct 
further inquiry' In a — dis- 
missed by Presidency Magis- 
trate ... 807 

finding not Umlted by — or 

summons 972,973 

revival el — whether allowed ... 977 

withdrawal of — ,8- 918 
against some accused ... 931 

by the Caleotla Corporation 981 

who can withdraw ... 983 

Magistrate may permit with- 
drawal 983 

order must contain material 
showing good ground for per- 
mitting withdrawal ... 983 

revival of case withdrawn ... 983 

power to stop proceeding* 
when DO — , 8. 219 ... 983 

complaint dismissed undsr 8. 

259 fresh complaint whether 
eotertainable 1014-1045 

power of High Court to make' 

complaints — 1^^® 

Presidency Magistrate is a first 

class llogistrato 1656 1657 

at the instance of private person, 

when to be made 1657,1658 

by court, when to be made, 
inateneei from decided 
cases 

In civil cases 

In false claim — 4660 

• court ehould apply its mind to 

tho matter 1660,1661 

court should expressly find 

whether it is expedient in 
the Interest of justlea 1661,1663 

oSenco referred to ins. 195(1) 

cl. (6)«ca(c) ICCJ.IM 

In or in relation to proceedings 
in that court, an essential 
Ingredient — 4663 

words "in relation to” what 

cover 1663.1661 

form ol order 
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asking for letam of stolen 

property ... 28 

asking for an order to police to 

Tvarn ... 28 

allegatioD not with a view to 
action being taken under 
the Code ... 23 

Person mint have eonimilted 
offence. 

Proceeding under 

s 110 ... 28 

s. 107 .. 23 

S.489 ... 23 

s. 18 of the Vaccination Act .. 29 

8 . 41 of the Bombay District 

Police Act ... 29 

no details need bo given ... 29 

does not inelode the report 

of a Police Officer 29,39 

cases, held to be complaints ... 30,31 

cases, held to bo not 

complaints ... 91,32 

deposition when a complaint 

and when not . - 31 

imformal and defeetire com* 

plaints . 31,32 

cognizance upon — , . . 68C 

what should contain under 

B 190 . ce7 

who can make — under t. 1*I0 . C87 

—by court or public eecfaot 
necessary in respect of cer- 
tain oSences, e 199 707. 708 

sanction aboli*hed 709, 710 

eSect of amendment 709, 7I0 

scope and object of section 105 710, 

711 

section 195 distinguished from 

section 476 711. 712 

10 respect of oOencea mentioned 

m«l (o) 712,713 

only the public servant con- 
cerned or bis superior officer 
can make the compUinl . 712 

private party hsa no initiation 

in the matter . 712 

offences committed tn or in 
relation to a proceeding 712,713 
provision of s 19S cannot be 
evaded by dealing under 
ss 467, 109 an oSeneo under 
B 193 ... . 713 

requisites of a valid eomlpaint 713, 7i4 
absence of compUint fatal 714 

Magistrate taking cogni- 
zanco of case under a 225 (fi) 
cannot convict under s 173 714 

provision cannot be evaded 
bv devise of charging for an 
offcncQ not requiting com- 
plaint ... ... 714 

absence of complaint la writ- 
ing mere Irregnlanty ... 711 

publio servant concerned not 
requited to attend .. 714 


Page. 

acquittal for want of com- 
plaint no bar to subsequent 
trial 714. 715 

subordination of one public 

servant to another 715, 7I6 

who 13 or 13 not subordinatp, 
from decided cases 715, 716 

in respect of tbo false infor- 
mation ... 71c 

publio to whom information 

IS given .. ... 7JC 

complaint in respect of false 
information given to village 
Magistrate cannot be made 
by sub Magistraio .. 716 

District Magistrate is sub- 
ordinate to Sessions Judge... 716 
Police may make complaint even 
though a similar complaint 
IS filed before a hlagistrate 716, 
717 

under cl (i) court can file 
complaint ... ... 7J7 

Court should record a finding 7l7 

power under el lb) is not 
restricted to p.aities ... 717 

ca<cs of perjury in which a 
complaint IS required 717 

dcpoeiiion must bo falsa 717, 7IS 
It must have roatorinl bearing 716 
ID caso ol contradictory stato- 
ment . 7I6 

dufiog the pendency of pro- 
ceedings 716,710 

what court can make com- 
pUiM . . . . 719 

cases of false charge in which 
n complaint is required 7tP, 720 
there must bo prtma facie 
caso against the accused 720, 721 
restrictions mentioned in sec- 
tion 195 doomed incorporat- 
ed in B 4TG 7^1 

mtkiug fal^e claims 7Jt, 722 

fraudulently obtaining decree for 

sums Dot dae 792 

Ulio charge made before police 722 

when a cooipl.iint to the 
police IS followed up by a 
complaint to tbe Magis- 
trate 722. 723 

when no court proceedings hare 
ensued no complaint is 
necessary . 723 

takingcogniMnce of an oflen'-e 
Under 6 2ll on compUict 
of Police OfTicer . 723 

cooiplaml IB necessary If offence 
IB alleged to have been 
committed m relation to 
proceeding in court 723, 721 

abetment of perjury .. 723 

oflences under s?. 193 and 471, 

I P C. ... 721 
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CCQpUtct Elp3(d bj prCSidlOB 

oClecr to to forwarded to 
VuRlttrato firit cbtti lG7t 

UQCtlon criDtcd Tinder 8, 47C 

II not complaint ... lC7t 

court tnnst malce complaint and 
c-annot directly order prMe- 
cntlon ... 1674 

complaiot merely quoting s 103 

not a — ... 1674 

ibould Kt out with tuirielent 
preeldon the pasoges in 
depocitloD of iceutcd . . 1C74 

altematUc order not ralfd tC7C 

no clear finding nbo committed 
. ollenco ... 1C75 

o^er must dUcloiQ matetiali on 

asbleh it la bated ... 167S 

conteqnencca folloTvlng open tbe 

aettlng aiido o( order 1C7S.1C7C 
complaint to bo forwarded to 
first cUtiitaglelrate baling 
jurisdiction . . 1C7C 

procedure to bo followed by 

Magiitrate on receipt of— IC77 
ibal] tberecpou proceed accord 

iog to law 1C77 

Magistrata bound to ioretit 
gate ease according to taw 1C77 
complaint made by citil 
court . 1677 

order made without juritdle* 
tlon, Magiitrate competent 
to diimltt complaint .. 1C77 
cannot return to court which 

aent ... 1C77 

oor can question tho validity of 

proceedings . 1677 


can proceed against any one 
proved to bo concerned in 
ofIcDce, whether mentioned 
la order under nndcr 8. 476 


or not ... IC77 

Buperiot court may complain 
where inbordmatc court 
has omitted to do to, 8. 47C'A 1687 
eeopo of a 476 A ... 1687 

application o> a 47G-A ... 1683 

icbemcof es 476-A and 476-13 1663 
“ rejected" meaning of ... IG93 

inpctior court not authorized 
to entertain appeals from 
subordinate court ... 1683 

Deputy Commissioner aa supo* 
rior court can direct com- 
plaint beiog made ... 1683 

Appeals. 8. 476-13 1633,1681 

8CopoolB.47C-D ... 1681 

complaint for oflenee under 

t. 174 or 8. 182 ... 1684 

forum of appeal ... 1685 

complaint by criminal court 168S 
complaint by civil or criminal 

court ... 1685 


PAOE, 

complaint by a elnglo Judge 
of the High Court 1685,1666 

appeal against order by a 
Judge of tho Presidency 
Small Cnuso Court ... 1C6G 
appeal ftgsinet order by a 
Muniid ... 1666 

appeal against order by a 
Sub Judge or Kfunslff In 
cvereiso of Small Cauao 
powers ... 1666 

Villaso Panehsyat acting In 

civil cases .. 1686 

appeal against tppcllate order ... 1687 
complaint cannot be esllcd In 
qocstion in appeal from con- 
viction ... 1687 

Commusloner'a pawers to make 
A — for the prosecution of a 
witness 1766 

error, omlieloi) or Irregularity 
io — . whether curable by 
a 537 1618 1644 

abfcoc* of — . silcrt of 1648-1644 

Compounding Offences 
what Htiguides ... 1263 

compoaition for conilderatlDn or 

pratiBcaiion ... 1263 

asking leave to withdraw for an 

apology ... 1268 

avitbout permission .. 1263 

wiih prmiMion ... 1266 

oOentes not compoundable but 

eummona Issued for ... 1269 

Compoundable oficnees wbat aro 

8. 315 1263, 1266 

Bcopcofa. 815 ... 1267 

inquiry into factum of a com- 
promiso ... 1267 

withdrawal distinguished 
from composition .. 1267 

petition ono of withdrawal 
and not ODQ of compromiso 

1267,1268 


accepting apology end with- 
drawing case ... 1263 

whether A petition is one for 
compromiso or withdrawal 
how judged ... 1268 

compounding offences 1268, 1269 

wbat U signifies ... 12C8 

composition for consideration 

or gratincation ... 1268 

asking leave to withdraw 
for an apology ... 1268 

without permission ... 1266 

with permission ... 1269 

oSenco not compoundable 
alleged but summons issued 
foe ... 1269 

the offence must bo compound- 

able ... 12C9 

Inoompeteney of Msgistrato 
to allow compromise in non- 
compoundable offences ... 1263 
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_ test to detennins whether a 
case can he considered to be 
comroundablo or not 1269, 1270 
when ofience can bo com- 
pounded 1270 

while wrltinR judgment ... 1270 
Magistrate not to accept peti- 
tion presented at late stage 

1270, 1271 

not after conviction ... 1270 

after hearing of appeal ... 1270 
before filing complaint ... 1270 
order recording compromise 
b; Magistrate from whose 
file case transferred void 1270, 1271 
onus on acensed ... 1271 

court to inquire into accused’s 
allegation ... 1271 

case compoundahle without per- 
mission of court ... 1271 

court bound to give cfiect to 
the composition and acqnit 
accused ... 1271 

parties not to be called upon 
to prove . . 1271 

case not to be adjourned fov 
TerifieatioD • ... 1271 


Agreement to refer ease to the 

decision of A arbitrators ... 1272 
award amounting to cofflpro- 
miso to be given to 1272, 1279 
who can compound 1273, 1271 

persons specifie I in the third 
colnmn ... 1273 

* person to whom hurt la caused 

and not his widow 1273, 1274 

ono cf tho persons loeciv- 
• ' ing fatal injuries and dying 1273 
composition with one, ac- 
quittal of others ... 1273 

wnman delamcd and not her 

husband can compound ... 1273 
husband can compound offence 
under e. 403 ... 1273 

agent cannot compound ... 1273 
person In possession can com- 
pound offence of trespass ... 1274 
person cheated can componed 
cflenca ot thesMisg ... 1274 
person fillog complaint . . 1274 
case compoundahle with per- 
mission of court ... 1274 

offence not ecriont and com- 
prorolte arrived at early 
ctage ... 1274 

matter of compleinaDl uDwlIl* 

Ing to agree ... 1274 

BppllcvtioD for compromise of a 
i ctsoundera.SIdwiiboatleave 1274 


PAGE. 

case under ss. 147, 325 sanc- 
tion in respect of offence 
under a 325 ... 1275 

duty of sanctioning, not to 
be assigned ... 1275 

Police O&ccrsot competent to 
entertain application ... 1275 
Magistrate should do what ho 
can to restore pe.ice and 
gmidwill ... 1275 

calling for record from a Magis- 
trate to transfer it (o another 1275 
complainant may be directed to 

pay costs' ... 1275 

liberty to compound when re- 
trial ordered 1275i- 1276 

application to conrt for per- 
mission not necessary ... 1276 
wUhdrawsl from composition 1276 
permission to oompound uon- 
compoundable offences illegal 1276 
offence may turn out to be 
compoundahle ... 1276 

complalnantwants towithdiaw 1276 
court to record reasons for per- 

mlUisg compontloD ... WiC 

right to compound on behalf 
of minor 1276.1377 

commitment not to be anniilled 
bv allowing to file compro- 
mise ... 1277 

DO Valid composition after een- 
vietlon without leave ... 1277 
necessary sanction granted in 
rcTieioD .•• 1277 

nigh Court may allow cases to 

be compounded in revision 1277 
duty of court to record a for- 
mal order of acquittal IS77, 1373 
compromise annot be withdrawn l^TS 
Magistrate cannot deal with 

the case further ... 1278 


operates as & bar to prosecu- 
tion • •• i 

compounding with some dees 
notatfcct acquittal of rest '■ 
acquittal with reference to 
offence committed in other 
transaction 1376, ' 

suit should not lie ... i 

Magistrate not to persue com- 
position of non compound- 
able case .- 1 

Compromise 

dlfieveneo between — and with- 
drawal — i 

eflecl of — ••• 7 

cOecl of — on claim for rosin- 

tetianco after application ... 1 

byl-snfol guardian of a minor, 
when c.an to set aside ... 1 
order under a 489 in terms of 

— cannot be passed ... 1 
enfeveerornt of order based on 

— , how to be made ... 1 
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complulnt slgoed by presiding 
oCSeet to bo lorwurdcd to 
Msgistrats first class ... 1C71 

E&Bction graotod under s 476 

IS not complaint ... 1C74 

court must mako compiamt and 
cannot directly order prose* 
cutlon ... 1674 

compUiot merely quoting s 193 

net a — ... 1674 

should set out mtb sufficient 
prceislon the passages in 
deposition o( accused . . 1674 

altcmatirc order not valid ... 1675 

no clear finding vrho committed 
. ofienee . 1675 

order must diseloso materials on 

Tvhieh It Is based ... 1675 

consequences {ollnsTing upon tbo 

setting aside of order 1C7S.1676 

complaint to bo forirarded to 
first class 2IagUtrate hanog 
jun*dietiOD ... 1676 

procedure to bo followed by 

Magistrate ou receipt of — 1677 
shall thereupon proceed accord* 

ins to law 1677 

Magistrate bound to inrcsti* 
gate case according to law 1677 
complaint made by civil 
court .. 1677 

order made without lurisdic* 
tion. Magistrate competent 
to dismiss complaint ... 1677 
cannot return to court which 

sent .. 1677 

nor can question tho validity of 

proceedings . 1677 


can proceed against any ono 
proved to bo concerned m 
ofienee, whether mentioned 
in order under undor i 476 


or not . . 1677 

Buperior court may complain 
where subordinate court 
has omitted todoso, 8.47C-A 1683 
scops of e 476 A . 1683 

application oi a 47G-A 1683 

icbeme of ss 47G-A and 47C-B 1683 
“ reiected” meaning of .. 1683 

sopcrioT court not authorized 
to entertain appeals from 
eubordioate court .. 1683 

Deputy Commissioner as supe- 
rior court cau direct com* 
plaint being made . 1683 

Appeals, B. 476-B 1683,1684 

scope of s. 476-B 1684 

complaint for offenco under 

s 174 or s. 182 .. 1684 

forum of appeal .. 1685 

complaint by criminal court 1685 
complaint by civil or crimioai 

court ... 1685 
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complaint by a single judge 
of the High Court 1635,1666 

appeal against order by a 
Judge of the Presidency 
Small Cause Court ... 1666 
appeal against order by a 
MunsiB ... 1686 

appeal against order by a 
Sub-Judge or MunsiB in 
exercise of Small Cause 
powers ... 1686 

\'iIbigo Panehayat acting in 

civil cases . 1686 

appeal against appellate order ... 1687 
complaint cannot be called in 
question in appeal from coa* 
vlction .. 1687 

Commissioner's powers to make 
a — for the prosecution of a 
witness ... 1799 

error, omissfou or irregularity 
in — , wbotbCE curable by 

a 537 JliS-lOil 

abfcoc' of — . cfleet of 1943*1944 

Compounding Offences 
what it signifies ... 1268 

composition lor consideration or 

gratifieaiion ... 1268 

asking leave to withdraw for an 

apology ... 1268 

without permission ... 1269 

with permission ... 1269 

oflcocev not eompoundable but 

summons issued for ... 1269 

Compoundablo oBcaeeswhat are 

B. 345 1263. 1266 

scope of B. 345 ... 1267 

inquiry into factum of a com- 
promiso ... 1287 

withdrawal distinguished 
from composition ... 1267 


petition one of withdrawal 
and not ouo of compromise 

1207, 1268 

accepting apology and with* 
drawing case 1263 

whether a petition is one for 
compromise or withdrawal 
how judged ... 1263 

compounding ofionces 1268, 1269 

what it EigQifiee 1268 

composition for consideration 

or gratification .. 1268 

asking leave to withdraw 

for an apology ,,, 1268 

without permisston ... 1269 

with permission . 1269 

oBence not eompoundable 
alleged but summons issued 
tor ... 1269 

the oBence must be compound- 

able . . 1269 

incompetency of Magistrate 
to allow compromise in non* 
eompoundable ofiencea ... 
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ZlagisCratd ghould not loterro* 
gate accused 1( be refuses to 
znabo statement ... 601 

Jdagistrate must record all 
that accused states ... 601 

examination should not bo 
inquisitional 601, 602 

formalities to be observed in 
recording statement ... C02 

oral evidence of Sfagistrate is 
admissible to prove admis- 
sions ... ... 602 

retraction Immaterial as regards 
legalitj of the admission of 
confession as evidence ... C02 

both retracted and unietractcd 
confessions are equally ad- 
missible ... ... 602 

it is unsafe for court to tc 1 y 
on retracted 603, 603 

' weight to bo given to sneh 

statement ... ... 603 

retMcted at a late stage «.. 603 

may form basis of conviction of 

maker without corroboration C03 
retracted * may be impugned 

as cot made voluntarily 603, 601 
totncUon alone wlU not make it 
inadmissible if necessary 
precautions have been taken 603, 
601 

nor le its value diminished ... 601 

retracted confession of co-accused 
how far enfilclent to sustain 
conviction 60f. 605 

cotroboration in material 
particulars by independent 
evidence necessary 601, C05 

(mpropov fndneement or threat 605 
m^o of recording statement of 

accused COS, G06 

all questions and answers to 
be recorded ... ... 605 

confessing person should bo 

left to narrate bis story ... C05 
blagistrato should ask ques- 
tions in details ... 605 

patting a largo number of 
questions in a leading form COS 
value of confession not record- 
ed la accordance with pro- 
cedete ... COO 

defect in recording — In a 

narrative form not fatal ... COG 

defect in not recording in 
prescribed form but putting 
down gists ... COG 

langnago la which a — Jsfo 

bo recorded ... COC 

may be taken down In langusgo 
other than that in which 
It ts made ... COC 

Irregularity imnivteru! COO, C07 

recording — through Interpreter COT 
signing of — by accnwl . . COT 


Page. 

Aceasod'a (humb-siark may be 
talcon ,,, ... 607 

omission to sign may be raotl* 
fied by examination of 
Magistrate ... ... 607 

record must be signed by Magis- 
trate ... ... 607 

Magistrate bannd to question 
accused as to whether it is 
made voluntarily C07, €03 

no particular form of question- 
ing necessary ... COS 

real endeavour should be made 
to ascertain ... G03 

failure to question accused a 
fatal defect ... ... COS 

Magistrate should ascertsin 

before and not after COS, COO 

when a — is to bo admissible COO, 610 
it must bo free and voinntsry 600 
by indneement, threat or 
pre-misB inadmissible ... COO 

moral exhortation to tell the 
truth not objoetlonable ... COO 

pressure brought to beat upon 
accused ... ... 500 

cn inducoment that notbieg 
would happen ••• 610 

cam necessary in recording «a* 

fessiODs ... 610 

Inquiry as to voluntariness ... 610 

genuineness and troth cte .are 
questions to bo decided bv 
Sessions Judge or High 
Court ... ... 610 

Magistrate satisfied as to volun- 
tariness CIO, 611 

warning to accused ... 6U 

— cot admissible unless this 
requirement Is complied with 611 
defect of not adding footnote 
may be cured by Magistrate’s 
evidence ... ••• 611 

— Without giving warning 

inadmissible ••• 611 

allowing accused 7 hours to 
make up his mind 613 

Mogistreto should disclose his 

identitv ... ••• 6t3 

admissibility of a 613. 613 

functions of Judge and Jury .. 612 

failura to follow procednro 
prior to recording -. 613 

omission to question ... 613 

question of admissiblHCy . , 

depends on the Jaw of evi- 
dence ... ••• 613 

admission ol a relevant /act ... 613 

— duly recorded and certified 

admisiiblo unleit shot out 
by relevant section of tbe 
Kvidenee Act ... — 613 

value ®f ~ made by a person 
who has been In police cus- 
tody ... 613 
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Conceal PAQE. 

taVlog rrcciutlons ta — his 

presence ... 333 

Concealment 

assisting in the — or disposal ol 
stolen property under «.4U 
ct I. P. C. may bo tc»cd 
6 Uramat;ly, B. SCO ( 5 ) ... 1017 

Concurrent sentences -(see also 
sentence). 

when can be passed, s 35 ... 133 

aggregation of — for purposes 

of appsal . . JCl 

sentences passed under a, 307 

when not deemed to bo — ... 1393 
— each of six months imprison- 
ment cannot La held a single 
Moteneo ... ... 1*33 

Conditional order 

for rcnuTal of nuisaneo, B. 133 . 407 

procedure to bo followed in pass- 
ing ... ... 417 

acrrico or nolifioBtion 0 ! — . 

«. 131 ... ... 473 

scmec of • ... ••• 477 

wheo ~ becomes absolute .. 43C 

Confession 

DO lodacement tor — to bo 

offered during police tatesii- 
gaiioD) t 103 .. ... S9l 

peiBon tu BUtbonty, meaoiDg 

of - .. ... 591 

test to be applied S91 

who IB or IB not, from dcci- 
BioflB 5ill. 597 

by induectnest, threat or pro- 

miss loadmissitalc .. 592 

omission to question as toIud- 
tary nature of ... 593 

instances ol inducement, threat. 

etc., that will inralidate 592 

instances of inducement, threat, 
etc , that will not inrali- 
dste ... 593 

assurance given by Goveentnent 
to ofiender that he will not 
be prosecuted ... ... 593 

record of ststements and, s. ICl 593. 

59t 

scope of the section 595 

who Cia record statement or — 695 

powers limited to Magistrates 

who are not Police Oiricors . 605 

aillage Magistrate not a . 595 

as also Tehsildat . 598 

third class Magistrates cxcladed 595, 
S9S 

rtcsideocy Magistrates em- 

powered to record confession 596 
but investigation must be held 
under bis orders under 
ss. 155 and 15G 696 

Magistrate at Calcutta may 
record confession of accused 
arrested in pursuance of a 
request made by Police of 


PACE. 


Purdwau ... 596 

recorded by a cempeteni Magis- 
trato ol Native State admiss* 
jblo ... ... 695 

failure to follow provisions of 

Code or local law does not 

aSect admissibility 606, 597 
extra ]udic!al need not be record* 

ed ... ... 697 

nor need it bo reduced to the 

form of a document ... 697 

can bo proved by or.al testimony 

of Magistrate ... . . 597 

recording means writing down 
and not merely filing a 
written ... ... 697 

accepting a — already written 
out aal signed by the person 
while under poliee control... 597 

alatoment of accused not amount- 

log to a ... ... 597 

dislinetion between statements 

apd ... 607, 598 

Magistrate may record accused’s 

Btstement ... ••• 59S 

admissibility of accused’s state. 

meat . 698 

admissibility of nilness's state. 

mcDt ... . 698 

eUtemeot made behtod 

accused's back . ... 608 

indisctimmate use of Bcctlon 

to be deprecated ... 603 

stage at which Msgistrate can 
bo examined . . 603 

stage Bt which statemenl. or -- 
can be recorded [598,699 

whether — caa bo recorded 

by a Magistrate after the 

case IS maCe over to him .. 690 

procedure to bo followed in 

recording statement or — . . 699 

— recorded without complying 

with precautions inadmiss- 
ible . . . 699 

evidence of Magistrate that be 
observed all prccautionB . . 599 

failure to record necessary 

prclitnioarv questions ... 590 

irregularity curable ... 599 

itt^uUr procedure ... COO 

— duo to luducement ... GOO 

statement recorded iQ presence 

of police . . . GOO 

statement recorded on holiday 
and at a pUcc other than 
couit-bouso COO, 601 

Magistrate empowered to ad- 
minister oath ... 601 

EtatcmcQt admisaible whether 
taken on solemn affirmations 
or not ' ... COl 

making false statement during 

investigation ... ... COl 

mode of examination of accused 601, C03 
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mcaoins of — ... ... * 652 

fonsequenttaf order 
power -of appellate court to pass 

— , discussed ... 1496 

Consolidate 

and aiuend ... ... 2 

Consolidation 

moaniog of ... ... 2 

Conspiracy 

trial of tho oflencc of — . ... C58 

piosecutiaa for certain classes of 

criminal—, e. lOS-A . . 747 

Magistrate giving consent to 
prosecution for — , ff dis- 
qualified from trying case ... 750 

joint trial on a case of — a 239 912 

Constitution 

of the — of Oriminal Courts and 

' oQlces, Chap. II ... Cl 

Construction 

parts of statutes as aid to ... 4 

illustrations ... 4, 5 

ni.srgiaal notes ... 6 

headings ... 6 

procecdiogs o! Lcgtslaturo ... 6 

statement of objects and reasons C 

proviso ... C 

llnglish decisions how far a guide 6, 7 
American docisioos ... 7 
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procedure fn certain eases of 

contempt, e. 460 ... 1C93 

amendment ... IC93 

scope of a. 480 ... 1693 

oOeuces described in 8. 175 ... 1691 

• • 8. 178 ... 1091 

— 8. 179 ... 1091 

8.160 ... 1095 

8. 328 ... 1695 

contempt of court ... 1096 

what is ... 1090 

acts sot constituting use of 
vulgar language for era- 
■ pbasls ... 1090 

walking with crc'ihing shoes 
near court room ... 1090 

retracting statements In 
giving ovidcnco ... 1090 

bidding at sale though {neap- 
able of dcposKiDg earnest 
money ... 1693 

person ordered to remain, 

leaving tbo court ... )C90 

making signs to a prisoner 
«n hii (rial ... ICOC 

absence from ccurt in dis- 
obedience to a summons ... 1090 
listening cvldcnet) after being 

told to leave the court ... 1090 
party walking out of court 
wbeu asked it bo vrss going 
to call vrltncss ... 1696 

Irrelevant qoestlon put to a 
witness In eroso examination 1690 
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use of objectionable or defam- • 
atory expression inapetition 1600 
tiso of words that court acted 

with 2ulm is a ... 1600 

latitude to member of Bar .. 1697 
pleader insisting upon his ques* 

tioD being taken down ... 1697 
misconduct m presence of court 

which shows disrespect ... 1697 
moving higher court to take 

action against a Magistrate 1697 
latitude to litigant ... 1697 

giving a push to a witness 
who was going to walk out 
ofcourt 

witness, if can with impunity 
persist in refusing 
answer 

jurisdiction of Hieh Court to 

punish summarily for J697, 1693 
summary povrer only extends to 
oGences in the nature of 
contempt committed in (ha 
view or presence of the 
court ••• 

High Conrt possesses plenary 
powers o£ punishing 
contempt shewn to the Jisds. 
trato who was not at the 
time eogvged in judicial 
proceeding ••• 

provisions of s. 480 should he 
applied (ben and there, at 
any rate, before 
court * " 
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1C99 
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punishment 
appeal 

record in such cases, « 481 
court required to record cer- 
tain particulars ,»* 

nature and stage of judicial 
proceedings in which the 
court interrupted or Insulted 
was sitting ••• 

procedure whero court coniloers 
that case should not be 
dealt with under ■. 480, ■. 
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absence of explanatory staU- 

meat by acenved 1 * 01 , liw* 

whtn Registrar or sub-Rcglst. 
rar to be deemed a civil 
court within ss. 480 and 483. 

a. 483 ••• 

discharge of onendef on ano. 

mission or apology a. 481 .. 
Imprlsonracot or eommllUl of 
person refusing to answer 

or prodiieedocumcnt, 8 . 4SJ iiuu 

Tcluial by ccmpislnsnl to 
answer •" *' 

refusal by witness to tnsvrrf 1707 
commit him to custody ... 4701 
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UagUtnto slionU ascertain 
horv long accused bas been 
Jn police custody .. C13 

duration of police custody 

material ... ... GI3 

temporary absence of police 
man does not tcrmiaate his 
custody ... . . C13 

Taluc of— made by accused 
erhUo in police custody .. 61i 

accused are luTariably un* 
armed ... ... 611 

memortudum to be made at 

the foot of record . 611 

It need be lu Hagistrate'a own 
bandsmtiDg but must be 

signed ... ... 614 


failure to append certificate 614,615 
failure to make inquiry as to 


of Magistrate ■ . C15 

omission to make memoran. 

dusn .. 615 

question of admissibility of — 
is for Judge and that of its 
truth of falsity for jute list, 1145 


omissten to warn jury that a 
cositetios ran be based on 
retracted — , a DOu-directiuu 1133 
failure to point out to Jury as 
to Irrelcraney of — , ... 1135 

omusion to direct Jury upon 
eridectiary ralus of a tc* 
trscted — . .. 1136 

ezaminatioo of accused bow 

recorded, 8 1C4 ... 13c3 

questions eliciting confessional 
gtatesnent, illegal 1336, 1337 
mode of recordiDg — . 1337 

must bear certificate required 

by s. 364, 1340 1341 

irregularity in recording wbe- 
tbei curable under s 533 ,. 1931 
dnrecorded — to Magistrate 
wbelber prorable by oral cei* 
dence ... . . 1932 

not taken dowu by Magistrate 

himself irregularity curable 1932 
irregularity lu recording statC' 

ment curable 1932 

omission to sign and take 
Biguature of accused on — 
curable .. 1933 

(allure to question the per- 
son as to bis making a 
>oluutary not curable .. 1933 

omission to warn accusedwben 

curable 1933 

defecti'O certificaio or inciiio- 
randum uudet a 114 (3) 
curable under s 533 1933 
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may bo recorded In lauguago 
iQ which accused is examin- 
ed ... ... 1934 

Confinement 

io jail other than that men- 

tioDcd in the warrant, illegal 1382 
of youthful oSenders m relorma* 

tories, s 899 .. ... 1401 

foe a longer period than impri- 
sonment not legal ... 1403 

Confirmation 

of tha snbraisaion of sentences 

for -Chap XXVII 1376-1379 
sentence of death to bo submitted 

by Court of Sessions, a, 874 1374 

in reference for — of death sen- 

tenco duty of High Court ... 1374 
reference to High Court on dis- 
agreement between Judge - 
and Jury, application for 
leare to appeal whether 
should be made direct to 


High Court ... ... 1374 

power of High Court to direct 
further inquiry to be made 
or additional eridonee to bo 
taken, s 875 ... . 1375 

power of High Court to confirm 
sentence or annual coneie- 
Uon. 376 ... ... 1376 

m death reference ... 1376 

whole case is reopened ... 1S76 
restriction under s. 418 docs 
not apply to reference under 
8 374 . ... 1377 

question of jurisdiction can bo 
gone into ... . . 1377 

commutation of sentence when 

desirable . . 1377 

accused may be convicted for 

any other ofience 1378 

High Court cau order retrial .. 1373 
— or new sentence to be signed 

by two Judges, s. 377 . 1378 

diOerenco of opinion, 8 376 1378, 1379 
pcoceduro m cases submitted to 

High Court for — , e 379 ... 1379 
pcoceduro in cases submitted by 
Magistrate not empowered 
to act under 8 662 . 1379 

appeal from conviction under 
a 330 lies to Court of Sos. 


sion ... ... 1379 

Confiscation 

of property where no claimant 

appears, a 574 ... i860 

Conjugal rights — 

See Itestltutiou 
Consecutive Sentence 
See also sentence 

when van be passed . . 158 

Consequence 

accused triable ID district where 
act IS done or — ensues, 

8. 179 . .. 643 
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power of appellate court to alter 
finding of acquittal into 
one of — 1486 

power of High Court to alter — 
acting under as, 423 and 
430 1486, 1606- 

appellate court rvhen to exerclae 

power of altering — 1467, 1488 

power of appellate court to alter 

— for principal offence to 

one of abetment thereof ... 1468 
power of appellate court to alter 

— In the alternatire ... 1489 
^ower of High Court to alter — 
un^er one icction into — 
under another ... 1605 

omission to record reasons for — 1618 
Copies 

grant of — of witnesses* state- 
ments recorded under e ICl 687 
stage at which accused entitled 
- to — , 588. 589 

of record under s. 1C5 (1) or 165 
. (3) should he sent to the 

nearest Magistrate, s 165 615 

Magistrate bound to furnish — 
of record to owner of place 
aearcbed ... 619 

of charge-sbeet, whether accused 

entitled to ... 629 

charge to be explained and copj 
furnished to accused a 210 
(2} ... 838 

right of accused to get — under 

B 219 ... 855 

of judgment, etc., to be giren 

• to accused on appUoation«- 

B. 371 ... 1873 

^ right of prosecutors to obtain — 1373 
Court of Session to tend — of 

• finding and sentence to Dis- 

^ trict Magistrate, a. 373 ... 1373 

, of judgment must be filed with 

the memorandum of appcol 1459 
discretion to dispense with — 1460 

of proct^edings, a. 648 ... 1988 

- person entitled to apply for 1988. 1989 
‘charge* ie not an ‘order’ within ' 

B. 548 ... 1989 

'Magistrate not bound to grant 

— to accused where the tnal 

; did not reach a more ad- 
vanced stage ... 1989 

person proceeded against under 
' B 112 not entitled to — of 

information or report ... 1989 

— ' of report of police under 

B. 202 can be granted ... 1089 

Corporation 

serviee of summons on — how 

effected, s. 69 ... 932 

Corpses 

when to be sent to f Iril Surgeon, 

a. 174 ... 639 

power to disinter, b. 176 (9) ... 643 
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Corroborate • • ‘ 1 ' 

use of statement made under 

b. 162 to — a witness 682, 683,1635 

Corroboration 

no rule of law that retracted 
confession must be support- 
ed by independent reliable 
evidence corroborating it in 
material particulars 602, 603 

retracted confession may form 
basis of conviction of maber 
without — , . ... 603 

Costs 

order as to — under Chap. XII, ' 

B. 148 (3) ... 649 

not to be awarded on withdrawal 

of proceedings ... 651 

when to be awarded 651, 662 

if can be assessed and taxed by 

a succeeding Magistrate ... *653 

in revision ... 652 

court when empowered to 
award — of adj'oumment- 
under B 344 1261,1263 

power of appellate court to mabe > 

order for — under s. 148 (3) 1495 
direction by High Court as to - 
under B. 433 (3) 

'power of High Court to direct 
applicant to ledge eertsla 
sum as security for — 
under s 626 ••• 

applicant may be requited to 
execute a bond for — cj 
adjournments under t. 618 190a 
power of court to pay expenses 
out of fine, B, 645 
all legitimate costs 
civil suit for — of prosecution... 

Counsel 

right of person against whom 
proceedings are instituted to 
be defended by 
340 1225. 1227 

petition nf appeal to be present- 

edby-. s419 ••• ’^5® 

appeal not to be dismissed unless 
— has bad a reasonable op- 
portunity of being heard, 
a. 421 ^ ••• 

latitude allowed to — in conduct- 


1614 


1893 


19S0 

1983 

1986 


1461 


... 1 “ 
privately instructed to be under 
Pnblio Prosecutor’s direo- 
lion, 8.493 4'“ 

not entitled to conduct prosecu- 
tion in trial without permis- 
sion of court ••• 470 

can watch the case on behalf of 

his client - 4701 

must set nnder the directions of 

Public Prosecutor ••• 4io 

Public Prosecutor may avail 

himself of the esiUtanee of koj 
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■Fpeils from conTtctloaa in 

rootempt cases, s. 48C 1703, ITOI 

court to rrhich decrees or 
orders are ordiuarilj appeal- 
able ... 1701 

appeal lies from order refas- 
iug to commit tor coutempt 
ol court ... 1701 

certain Judges and Jlagts- 
tralcs not to try oflenees 
referred to »n a. 195 when 
committed belors tbemtelTCS 
8.487 170t 

amendment — 1701 

sthen court not taking action 
Immediately must proceed 
under s, 476 ... 1705 

same Judge should riot decide 

a matter ... 1705 

Uagiitrate Includes a Presi- 
dency Magistrate ... 1705 

nigb Court being a superior 
court of record can punleb 
summanly ... 1705 

conflicting decui«ni as to 
whether a Judge sanction- 
ing proseeutioQ is compe. 
tent to entertain an appeal 
Of not 1705, 170C 

Magistrate cannot try the 
oSenee committed before 
himself -• 1706 

a commitment to another 
MagiatraUis necesury ... 170$ 
a man most not at the same 
time be an accuser and 
judge — 170$ 

Magistrate baring knowledge 

of oQence is debarred ... 1706 
Magistrate has no junsdietioQ 
to try a person for disobe- 
dience of bis summons ... 1706 

Magistrate making order under 
8. 144 incompetent to ifj 
for an ollence under s.183 1706 
Magistrate making order 
under a. 133 cannot try a 
person who disobeyed It ... 1706 
Msgistrates whose lawful orders 

ate disobeyed 1706, 1707 

conflicting decisions as to whe- 
ther B. 487 prohibits a 
Magistrate from trying a 
person for an ofleneo reiorr- 
ed in s. 195 , when the oOoncs 
Is committed in contempt 
of bis autbority not as a 
Magistrate but as a civil 
Judge 1707 

cases vrbere Magistrate debarred 

from trying hlmsoll 1707 

taking cognizance of ofleoce 
coming to his knowledge •• 1707 
relusing to set aside order 
sanctioning prosecution ... 1707 
Ot. P. 0.— 187 


217 ? 


Page, 

bolding preliminary Inquiry... 1707 
abetment, Magistrate not com- 

petcnttoconviet a person of 1707 
Continuance of Powers 
of officers transferred B. 40 161 

Continuance of trial 
transfer of Magistrate while 
trying a case, whether — by 
him justified ... 165 

Continuing offence 

place of trial of, s. 183 C65, 667 

Contract 

breach of— cognizance when to 

be taken, s. 198 765 

Contradict 

use of statement made under 

a. 163 to — awitness 580, £81,633 
nse ot lueb statement to — a 

hostile prosecution wituess 583 

to — a defence witness 684 

Cotradictory etatemems 
prosecution for — , 716 

alternatire charges for — ... 696 

— when may be made snbj'eet of 

an alternatiTe charge ... 938 

Conviction 

security for keeping the peace on 

— . 8 106 ... 805 

charge for one ofleoce — for 

difloreot offence ... 970 

for actual offence on a charge 

coder s. 149 and vice versa 939 

for abetment when accused charg. 
ed with subsiantive oCeoee 
only end vice versa 933, 934 
under special act wbeu accused 
charged Under Penal Code 934 

on admission of truth ot eceusa. 

tions. 913 ... 965 

procedure in previous ^ , 

B 255 A. ... 1031 

fa a warrant-case B. 858 (3} ... 1040 

00 plea of guilty ... 1075 

discrelioonry 1075, 1076 

for offence other than that to 
which accused has pleaded 
guilty ... 1076 

on plea of guilty in murder 

case 1076. 1077 

postponement of — ... 1077 

when bars subsequent trial, 

a 403 ... 1407 

^orsequittat bars a subsequent 

trial OD same charge ... 1111 
powers in appeal from order 

ol— ... 1477 

power of appellate court to alter 

— for one offence into — 

for lesser offence ... 1484 

power of appellate court to alter 
the — luto one of the ele- 
ment ot the composite 
offence ... 145$ 
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Tvlien sn oSence is deemed 
committed in relation to a 
procecdiog ... 734 

ofiencs committed afte* lermi* 
nation of proceed’Dg ... 734 

abetting tbe fabtication of 
Iilse erideuee ... 731 

forged application for payment 

of ea’e snrptua saie proceeds 731 
Tihat court can male com- 
plaint 734, 735 

prirate perren rannet ledge a 
ecmplaint ... 7BS 

cognizance of offence under 
s 4G7 cannot be taken mth- 
out a complaint ... 735 

pro<ecntion under s 165 can- 
not proceed on complaint 
■ ■> by prosecuting inspector ... 735 

District Hegistrar cannot 
take action unless be is also 
District Magistrate ... 735 

court can proceed under s 476 
in respeet of oOenees alleged 
to bare been committed 
before arbitrator ... 736 

ccitDpIaint nnder inberent 
poirers can ooly be filed by 
High Court ... 735 

AfsftCaot Begistrar of co- 


operative societies Is 

a 

court 

735, 736 

snbordinatioo of one coott 

to 

another 

... 736 

of criminal couds 

736. 737 

Magistrate especially empowered 

to bear appeal 

736.737 

of civil conris 

... 737 

of Mnnsifis 

737. 738 

of s Village Panebayat 

738, 759 


of single Judge sitting on origi- 
nal aide ... 738 


bench taking cnminsl appellate 

and rerisional business ... 733 

of Commissioner's Court at 

Santal Parganas ... 738 

of zeveiiue court ... 738 

cWilcourtof original jurisdiction 738 

Prorincial Small Canse CoQrt 
subordinate - to District 
Sudge 738,739 

ifunsiff, District MnnsiQ or 
subordinate Judge acting 
as Small Cause Court sab- 
ordinate to District Judge 739 

rcrenue court acting under 

tbe Agra Tenency Act 739 

complaint by a Magistrate act- 
ing as a public servant 739, 740 
o! court against whose deci- 
sion appeals lie to two 
ccurts of different grades ... 740 

tu two different kind* of 

court ... 740 
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abetment of aa oSence men- 
tioned in danse (c) abettor 
who 18 not party cannot 
take benefit ... 740 

necessity of complaint in 
respect of abetment of 
ofience mentioned in cl. (6) 710 

withdrawal of complaint ... 711 

application for withdrawal of 
eoQipiaiot under cl. {a) 
to whom to be made ' ... 711 

District Magistrate complaint 
to hear appeal from an order 
of Ketunung OCScec ... 741 

District Magistrate cannot order 
withdrawal of complaint fay 
District Magistrate ... 741 

— in respect of offences against 

tbe state s. 196 ... 741 

object of B. 196 ... 741 

complaint should be made upon 
antbonty from LMal 
Goverrment ... 743 

actual complaint need not be 
authorized by the Ix>cal 
Government ... 743 

what a ccmplaiot should 
cenlam ••• 749 

omission to name accused ... 749 

antbonty for prosseotlos 
treated as complaint ... 749 

complaint neder s. 151-A cot 
accompanied by speech but 
short abstract given in the 
sanction order atlacbed ... 743 

wbo may be examined as a 
compIaiQsnt ... 743 

order or authority should be 
expressed with sullleicnt 
paiticularity ... 743 

sanction In tbe alternative 
Dnder a. 191-A or under 
a 191 not dcfecliTB 743, 744 
sanction must be proved and 

prisoner identified ... 748 

DO particular form of sanction 

prescribed ... 743 

omission to address Magistrate 

concerned ... 743 

no special mode prescribed 
as to how the order is to be 
conveyed to tbe officer ... 743 


telegram by Government to 
District Magistrate giving 
him discretion as to filing 
complaint — 743 

complaint mu«t have been 
made by order or under 
Butboiiiy of Oovemment 743 

sufficiency of authority 743, 744 
no specification of section is 

necessary ••• "is 
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nndesiuble to bring — to assist 
Poblie FrosccQtor at late 
stage ... 1T69 

Counterfeit com or stamp 

eeacch ot bonso suspected to 

contain, e. OS ... 383 

Counter cases 

iimulUneous trial of — not 

prohibited ... 890 

prosecution ceidenee m one case 
should not be treated as 
defence evidence in the 
other .. 899 

simultaneous trial of — by two 
diCercnt Magistrates nn* 
desirable .. 899 

sbould be tried by one Mag>s- 

trate - - 899 

each case has to be decided 
according to its require* 
rnenta ... 13C3 

Court 

Kot defined ... C5 

distinguished from Court of 

Juitico . C3 

Judges when C& 

Collector acting in appraise- 

ment proceedings . . 6S 

and Magistrates ... CS 

Magistrate ii not alwa^e a . 6S 
Magistrate acting m eiecutise 

and admiulstratire capacity C6 

words ‘Courts and ilagistrates* 

used interchangeably ... C6 

Magistrate passing order coder 

B 144 .. C6 

ilagistrate when not a ... CC 

— a constituted coder other laws 68 

. eaplained 334 

meaniog of the word as used in 

s. 135 ... 731 

distiugnishcd from “Court of 

Justice . . 731 

distinguished from “ Civil, Be« 

venue or Criminal court “ 736 

ennmeration of courts other 
than civil, revenue or cri- 
minal ... 735 

■ what are courts 7S5, 726, 1651, 1653 
what are not courts 736, 737, 1653, 1653 
term — meaos and loculdes the 

successor in oSiee 737, 1653 
complaint by such successor » 

valid in law 737, 1653 

court composed of several 
Judges bot the particular 
Judge who beard case 


absent 737, 1653 

Deputy Magistrate who comes to 
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complaint as an 

original 

court 

728, 1655 

new court whether successor of 

original court 

728, 1655 

transfer of case 

... 728 

commitment of case 

... 729 

court acting in a 

different 

capacity 

729, 1G55 

temporary court 

739 ,1655 

court abolished and re 

establish- 

ed 

729, 1656 

DO delegation of power 

729. 1650 

offence committed by 

a patty in 


respect of document ... 729 


— in conneetiou wiih an 

application for copy ... 739 

— in connection with proceed* 

ings pending in court ... 729 

in respect of document produced 
alter termination of proceed- 
ings ... 730 

ofience committed prior to pro* 

dnetion ot a document ... 7S0 

oOenees described in section 163 

1 P. 0 730. 731 

oQences under as 467 and 468 

covered by tbo clause ... 730 

but not under a. 477‘A. ... 7S0 

certified copy of entry in account 
book produced before Muns- 
arim ... 731 

offence under a 471 cannot be 

reduced to one under 8. 474 731 

whether complaint by court is 
necessary when there Is sub* 
sequent user in court . . 731 

alleged to have been committed 
by a party to the proceed- 
ings 731,732 

conflict as to whether offence 
committed by a person not 
a party is within cl. (c) 731, 733 

complaint agsinst persons not 

psrties ... 733 

participants In the forgery not 
parties may be proseented 
GtberwisB ... 733 

trial of abettors without a com- 
plaint ... 733 

offence requiring complaint 

discload during trial 732, 733 

complaint is necessary if 
document is product or 
given in evidence . . 733 

when a document Is deemed 
produced or given in 
evidence ... 733 

instances of what does or does 

not amount to production 733 

inTolantary production ... 733 

production of original and not 

copy meant ... 733 

offence committed In relation to 

any proceeding in court ... 734 
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Bombay cases ... 768 

Lahore cases 768,769 

Sind cases 769 

Calcutta cases ' 769.7(iO 

Rangoon case ... 760 

Allahabad cases . ... 760 

Lucknow case ... 761 

Patna case ... 761 

Mysore case ... 761 

taking cognizance what 
amounts to 761.762 

sanction, who can gite ... 762 

delegation o( authority 762.763 

sanction for abetment ... 763 

form of sanction ... 763 

sanction how oonreyed ... 763 

notice to accused ... 763 

inquiry before sanction 763,764 

want of sanction ... 761 

GoTernment's direction as to 
prosecution ... 764 

specification of court 764,765 

reTisioQ of order granting and 
refusing sanction . . 765 

— of aggrieved person necessary 
In ofiences of defamation 
and oflcDces against mar* 

(leges, 1 . 198 ... 765 

proceedings without complaiDt 
vitiated 765 

power to add or alter charge 766,767 
whether Maglstrato can charge 
with defamation, not speci« 
fieally mentioned 766,767 

alterations of finding by appe* 

Hate court . . 767 

whether complaint by aggriev* 
ed pcrsoo necessary for ’ 
abetmentof marital offence 767 
oflences mentioned m s. 198 
cannot be taken cognizance 
of without a complaint by 
aggrieved person 767,768 

whether a complaint is by 
aggrieved person in the legal 
sense 767,768 

defamation of monk of a 
monastery, right of founder 
to complain ... 768 

defamation of spiritual head, 
right of member of com* 
monity to complain ... 768 

complaint by official superior 
cannot be accepted ... 768 

defamation of wife, complaint 

by hnsbaod . , 768 

defamation of a Hindu widow, 
complaint by brother ... 769 

defamation of female comp. 

laint by relative ... 769 

who is • person aggrieved ’ In 
case of bigamy ... 769 

first or second husband Is ... 769 

father or brother is not — ... 769 
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father of lunatic husband 
when a ... _ 7£9 

complaint by friend or relative 
with leave of court ... 769 

complaint on behalf of woman 
who ought not to be com- 
pelled to appear in public... 770 

— of the offence of adultery and 

enticing a married woman, 

«. 199 ... 770 

object of B. 299 ... 770 
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